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§  5908.  Statutes  requiring  proof  of  subscription  or  payment  of  capital  stock. 
§  5909.  Statutes  requiring  statements  of  financial  condition,  and  other  matters. 
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§  5910.  Retaliatory  constitutional  or  statutory  provisions. 

§5911.  Statutes  requiring, foreign  corporation  not  to  become  party  to  combina- 
tion in  restraint  of  trade. 

?  5912.  Statutes  imposing  liability  6n  .  agents  of  noncomplying  corporation. 

§  5913.  Statutes  prohibiting  or  restricting  maintenance  of  suits  by  foreign  cor- 
porations. 

I  5914.  Power  of  legislature  to  change  statutes  imposing  conditions  upon  foreign 
corporations. 

I  5915.  Effect  of  partial  invalidity  of  statute  regulating  doing  of  business. 

XrV.   APPLICATION  or  STATUTORY  AND  CONSTITUTIONAI,  EESTKICTIONS 
AND  EEGULAMONS 

I  5916.  In  general. 

^5917.  Whether  corporation  "doing  business,"  a  question  of  fact. 

\  5918.  Statutes  generally  aj)plicable  to  foreign  corporation  transacting  ordinary 

corporate  business  in  state. 
I  5919.  Isolated  or  single  transaction  not  doing  business  in  a  state. 
1  5920.  Doctrine  that  a  single  transaction  may  constitute  doing  business. 
\  5921.  Interstate  commerce  business  not  within  purview  or  restr).ctiv6  statutes. 
I  5922.  Sales  of  goods  through  traveling  salesmen  or  agents. 
\  5923.  Sales  of  goods. 

]  5924.  Consignment  of  goods  to  be  sold  on  commission. 
\  5925.  Purchases  within  the  state. 

i  5926.  Contracts  to  sell  and  install  machinery  in  another  jurisdietion. 
\  5927.  Soliciting  traffic  through  traveling  agents. 
^  5928.  Negotiations  or  bids  preliminary  to  contract. 
]  5929.  Whether  lending  money  constitutes  doing  business. 
\  5930.  EfEect  of  taking  negotiable  security. 
(5931.  Purchase  and  ownership   of  property, 
i  5932.  Maintaining  an  ofBee  or  place  of  business  in  the  state, 
j  5933.  Foreign    corporation    becoming   member    of    partnership    doing    business 

in  the  state. 
J  5934.  Contract  by  individual  succeeding  corporation, 
j  5935.  Institution  or  defense  of  suits  not  doing  business.  *^- 

\  5936.  Appointing  agents  in  state.  ■  " 

)  5937.  Corporation  conducting  schools  by  correspondence.  —         f 

i  5938.  Transactions  involving  insurance. 

)  5939.  Miscellaneous  acts  held  to  be  doing  business  in  the  state.  ^ 

I  5940.  Miscellaneous  acts  held  not  to  constitute  ' '  doing  business. ' ' 

XV.   NONCOMPLIANCE  BY  FOREIGN  CORPORATIONS  WITH  STATDTES 

i  5941.  In  general. 

1 5942.  Statutes   merely   prohibiting    foreign    corporations    from   doing   business 

until  compliance  therewith. 
j  5943.  Statutes  merely  prescribing  a  penalty. 
i  5944.  Statutes  merely  suspending  the  remedy. 
i,5945.  Statutes  prohibiting  actions  on  contracts  made  in  state  before  compliance. 
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§  5946.  Statutes  providing  that  contracts  made  by  noncomplying  foreign  cor- 
porations shall  be  absolutely  void. 

§  5947.  Statutes  making  contracts  void  in  behalf  of  noncomplying  corporation. 

§  5948.  Statutes  imposing   a  penalty,  but   validating   contract. 

§  5949.  Effect  of  statutes  making  contracts  of  foreign  corporations  with  citizens 
void  upon  contract  with  other  than  citizen. 

§  5950.  Effect  of  retaliatory  statutes  upon  contracts. 

§  5951.  Doctrine  that  question  of  Noncompliance  can  only  be  raised  by  the  state. 

§  5952.  Estoppel  of  persons  dealing  with  foreign  corporations  to  assert  its  non- 
compliance with   statutes. 

§  5953.  Effect  of  failure  of  foreign  corporation  to  comply  with  statutes  as  against 
persons    dealing    with    corporation. 

§  5954.  Estoppel  of  foreign  corporation  to  assert  its  noncompliance  with  statute. 

§  5955.  Personal  liability  of  agent  or  stockholders  of  noncomplying  corporation 
to  third  persons. 

§  5956.  Effect  of  noncompliance  on  liability  of  agent  to  account  to  foreign  cor- 
poration. 

§  5957.  Effect  of  noncompliance  on  right  to  sue  on  bonds  of  agent. 

§  5958.  Effect   of  noncompliance   with   statute  upon  criminal  liability  of  agent. 

§  5959.  Status  of  prohibited  contract  in  other  jurisdictions. 

§  5960.  Application  of  statutes  to  contracts  made  in  other  states. 

§  5961.  Effect  of  noncompliance  upon  contracts  made  before  enactment  of 
statute. 

§  5962.  Effect  of  curative  statutes. 

§  5963.  Effect  of  contracts  by  noncomplying  corporation  having  been  executed. 

§  5964.  Effect  of  noncompliance  upon  negotiable  instruments  executed  to  foreign 
corporation. 

§5965.  Right  of  assignee  to  enforce  contract  of  noncomplying  foreign  cor- 
poration. 

§  5966.  Status  of  contract  made  with  partnership  of  which  noncomplying  cor- 
poration a  member. 

§  5967.  Noncompliance  with  statute  as  affecting  matters  not  arising  out  of 
contract. 

§  5968.  Effect '  of  noncompliance  upon  service  of  process. 

§  5969.  Eight  of  noncomplying  corporation  to  defend  action. 

§  5970.  Effect  of  noncompliance  on  right  to  appeal  from  judgment. 

§  5971.  Effect  of  noncompliance  in  federal  courts. 

§  5972.  Effect  of  compliance  after  institution  of  suit. 

§  5973.  Construction   of   statutes   imposing   conditions. 

§  5974.  Substantial   compliance   with   conditions. 

§  5975.  Alleging  and  proving  compliance  with  statutory   conditions. 

§  5976.  Asserting  noncompliance  with  statute  on  appeal. 

§  5977.  Actions  to  recover  penalties  for  violation  of  statutes. 

§  5978.  Business  which  may  be  transacted  by  foreign  corporation  complying  with 
statutory  requirements. 

§  5979.  Change  in  name  after  compliance  with  conditions. 

XVI.    PROCEEDINGS    TO    EXCLUDE    FOREIGN    CORPORATIONS. 

i  5980.  In  general. 

§  5981.  Power  of  legislature  to  prescribe  causes  fof  ouster. 
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§  5982.  Ouster  for  violation   of  anti-trust  or  criminal  laws. 

§  5983.  By  whom  ouster  proceedings  can  be  maintained. 

§  5984.  Judgment  of  ouster  discretionary. 

§  5985.  Restriction  of  judgment  of  forfeiture  to  matters  of  intrastate  commerce. 

§  5986.  Mandamus  in  case  of  noncompliance  with  statutory  conditions. 

§  5987.  Revocation  of  license  for  removal  of  cause. 

§  5988.  Effect   of   revocation   of  license. 

§  5989.  Remedies  of  corporation  wrongfully  excluded. 

XVII.   ACTIONS   BY  FOREIGN   CORPOEATIONS 

§  5990.  Right  to  maintain  actions. 
§  5991.  Right  to  benefit  of  statutory  remedies. 
§  5992.  Denial  to  foreign  corporation  of  right  to  sue. 
§  5993.  Suit  bv  one  foreign  corporation  against  another. 
§  5994.  Effect  of  dissolution  upon  suits  by  foreign  corporation. 
§  59951  Noncompliance  with  statutes  as  affecting  right  to  sue. 
§  5996.  Noncompliance   as   affecting  right  ,to   assert   counterclaim. 
§  5997.  Presumption  of  compliance  with  statutory  conditions. 
§  5998.  Manner  of  raising  defense  of  noncompliance  by  foreign  corporation. 
§  5999.  Raising  noncompliance  with  statute  in  court  of  review. 
§  6000.  Presumption  as  to  place  of  contract  or  doing  business  by  foreign  cor- 
poration. 
§  6001.  Necessity  of  pleading  corporate  existence. 
§  6002.  Proof  of  corporate  existence — In  actions  at  law. 
§  6003.  —  In  equity  proceedings. 
§  6004.  Necessity  of  pleading  charter  or  corporate  powers. 

XVIII.    ACTIONS    AGAINST   FOREIGN    CORPORATIONS 

§  6005.  In  general. 

§  6006.  Requisites  to  jurisdiction  to  render  personal  judgment  against  foreign 

corporation. 
§  6007.  "Who  may  maintain  suit  against  foreign  corporation. 
§  6008.  Actions  which  may  be  brought  against  foreign  corporations, 
§  6009.  Jurisdiction — Federal   courts. 
§  6010.  . —  Inferior  and  special  courts. 
§  6011.  —  Acquiring  by  consent  of  corporation. 
§  6012.  Effect  of  appearance. 
§  6013.  Venue. 

§  6014.  Right  of  foreign  corporation  to  defend  suit  against  it. 
§  6015.  Right  of  foreign  corporation  to  assert  as  a  defense  noncompliance  with 

statutory  requirements. 
§  6016.  Pleadings  in  actions  against  foreign  corporations. 
§  6017.  Statute  of  limitations  and  laches  as  a  defense. 
§  6018.  Effect  of  dissolution  of  foreign  corporation  upon  actions  against  it. 

XIX.^  SERVICE  OP  PROCESS  ON  FOREIGN   CORPORATIONS 

S  6019.  In  general. 

§  6020.  Consent   to   prescribed  manner   of   service   implied   from   doing   business 
in   state. 
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§  6021.  Doing  business  essential  to  jurisdiction  in  personam. 

§  6022.  Necessity   that   fact   of   doing   business   in   state   appear    in   record   of 

proceeding!. 
§  6023.  Service   on   foreign   corporation   engaged    in   interstate   commerce. 
§  6024.  Statutes  authorizing  service  where  corporation  has  property  within  state. 
§  6025.  Place  of  making  service. 
§  6026.  Effect  of  service  by  publication. 
§  6027.  Service  by  mailing  process  or  notice  of  suit. 
§  6028,  Scope  of  statutes  providing  for  service. 
§  6029.'  Statutory  requirements  as  to  service  to  be  followed. 
§  6030.  Upon  whom  process  may  be  served  generally. 
§  6031.  Ezcluiiveness  of  statutory  method  of  service. 

§  6032.  Service  upon  designated  person  in  absence  of  certain  officers  or  agents. 
§  6033.  Service  upon  designated  state  official. 

§  6034.  Service  where  agent  designated  is  plaintiff  in  suit  against  corporation. 
§6035.  Service   on   "managing    agent,"    "superintendent,"    etc.,    other    than 

executive  officers. 
§  6036.  Service  upon  presidents. 
§  6037.  Service  upon  vice  president. 
§  6038.  Service  upon  a  director  of  foreign  corporation. 
§  6039.  Service  upon  a  stockholder  of  a  foreign  corporation. 
§  6040.  Service  on  local  agent. 

§  6041.  Service  on  officer  casually  or  temporarily  in  state. 
§  6042.  Service  upon  salesmen  of  foreign  corporation. 

§  6043.  Service  on  officer  or  agent  fraudulently  brought  within  jurisdiction. 
§  6044.  Service  on  an  officer  coming  into  state  as  a  witness. 
§  6045.  Effect  of  termination   of  agency  on  service. 
§  6046.  Effect  of  withdrawal  of  corporation  from  the  state. 
§  6047.  Service  on  corporation  formed  by  consolidation  of  domestic  and  foreign 

corporation. 
§  6048.  Service  upon  corporation  created  by  act  of  Congreis. 
§  6049.  Service  on  receivers  of  foreign  corporation. 
§  6050.  Service    after    dissolution. 
§  6051.  Service  in  suits  in  federal  courts. 

§  6052.  Effect  of  construction  by  state  court  of  statute  relating  to  service. 
§  6053.  Return. 

§  6054.  Conflict  between  finding  in   judgment  and  return. 
§  6055.  Objection  to  service  after  removaf  of  cause  to  federal  court. 
§  6056.  Acceptance  of  service  by  agent. 

Xin.   STATUTES   AND    CONSTITUTIONAL   PROVISIONS   IMPOSING    CONDITIONS 
AND  RESTRICTIONS  UPON,  FOREIGN  CORPORATIONS 

§  5894.  In  general.  As  has  been  seen  elsewhere,  while  a  corpora- 
tion may  be  recognized  and  permitted  to  exercise  its  powers  in  an- 
other state  than  that  by  which  it  was  created,  this  is  not  a  matter 
of  absolute  right,  but  depends  upon  the  express  or  implied  consent 
of  the  other  state,  and  it  is  a  matter  of  comity.    It  is  well  settled, 
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therefore,  that  a  state  may  exclude  a  foreign  corporation  altogether 
from  doing  business  or  acquiring  property  within  its  limits,  or  it 
may  impose  any  conditions  or  restrictions  which  it  may  see  fit  to 
impose,  provided  it  does  not  thereby  violate  any  provision  of  its  own 
constitution  or  of  the  Constitution  of  the  United  States.*^ 

All  of  the  states  have  enacted  legislation  in  respect  to  foreign  cor- 
porations doing  business  or  acquiring  property  within  their  respective 
limits,  but  no  state  has  excluded  a  foreign  corporation  altogether 
from  doing  business  or  acquirir^g  p-roperty  within  its  limits.  Consti- 
tutional provisions  relative  to  the  doing  of  business  in  the  state  by 
foreign  corporations  are  frequently  found",  but  the  specific  regulation 
of  such  bodies  is  usually  found  in  the  statutes.  Many  of  these  stat- 
utes are  of  the  same  general  character  and  seek  to  attain  the  same 
end,  and  require  a  foreign  corporation  doing  business  in  the  state  to 
file  a  copy  of  its  charter  or.  articles  of  incorporation,  and  designate 
an  agent  upon  whom  service  of  process  may  be  made  in  any  action 
or  proceeding  to  which  the  corporation  may  be  a  party,  and  provide 
that  service  of  process  upon  such  agent  shall  be  due  and  personal 
service  upon  the  corporation.  Some  of  the  statutes  also  require  the 
foreign  corporation  to  have  a  known  and  established  place  of  busi- 
ness within  the  state.  And  in  some  of  the  states  the  filing  of  elaborate, 
and  frequently  inquisitive  and  burdensome,  reports  setting  forth 
the  financial  condition,  method  in  which  the  capital  stock  has  been 
paid  in,  and  other  details  in  reference  to  the  corporate  organization 
and  manageinent,  are  required  to  be  filed.  The  payment  of  a  license 
fee  for  the  privilege  of  doing  business  is  also  a  frequeni;  requirement. 
The  statutes  are  too  variant  in  their  provisions  to  attempt  any  clas- 
sification thereof  in  respect  to  the  states,  and  as  they  are  in  many 
instances  •  frequently  changed  by  the  legislature,  it  would  not  be 
within  the  purpose  of  this  work  to  set  them  out  in  extenso.  Some 
of  them  are  relatively  simple  in.  their  requirements,  while  others 
are  more  drastic,  but  all  of  them  usually  embody  one  or  more  of  the 
requirements  which  will  be  considered  specifically  in  the  following 
sections.  The  penalties  imposed  for  failure  to  comply  with  the  stat- 
utory requirements  are  likewise  variant,  and  are  also  frequently 
changed,  but  they  may  be  grouped  under  certain  heads,  as  will  be 
seen  hereafter.  It  is  much  to  be  regretted  that  a  uniform  statute  in 
reference  to  foreign  corporations,  doing  business  in  the  state  cannot 
be  adopted  by  the  several  states,  for  the  varied  requirements  of  the  dif- 
ferent statutes  and  the  conflict  of  views  entertained  by  the  courts  in 

35  See   §§5734-5751,  supra.  '.  •', 
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respect  to  the  meaning*  to  be  given  to  such  statutes  is  a  source  of 
continual  embarrassment  to  corporations  whose  business  ramifications 
extend  throughout  the  counory.^® 

Territorial  legislatures  under  thejr  general  legislative  powers  may 
exclude  foreign  corporations  from,  or  impose  conditions  upon  their 
doing  business  within,  their  territorial  limits.^' 

§  5895.  Motive  for  exclusion  immaterial.  The  power  of  a  state  to 
exclude  foreign  corporations  from  doing  business  or  exercising  any 
of  their  powers  within  the  state  is  absolute,  and  its  motives  in  doing 
so,  or  the  means  by  which  it  does  so,  are  entirely  immaterial,"  so  long 
as  no  constitutional,  provision  is  violated.*^ 


36  Consult  the  statutes  of  the  re- 
spective states. 

"It  was  said  in  the  ease  of  Tri- 
State  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.,  192  Mo. 
loc.  eit.  422,  90  S.  W.  1020,  4  L.  E.  A. 
(N.  S.)  688,  111  Am.  St.  Rep.  511,  4 
Ann.  Cas.  808,  that  the  purpose  of 
our  statutes  is  to  place  foreign  cor- 
porations on  an  equality  with  domes- 
tic corporations,  and  to  impose  the 
same  burdens  upon  them  that  domes- 
tic corporations  have  to  bear.  To  en- 
title a  domestic  corporation  to  do  the 
business  the  plaintiff  was  doing,  it 
must  have  become  incorporated  and 
paid  the  state  an  incorporation  tax, 
and  to  be  placed  on  the  same  footing, 
when  engaged  in  the  same  business,  a 
foreign  corporation  must  do  the 
same.  Domestic  corporations  have  an 
ofSce  and  oflSieers  upon  whom  service 
of  process  may  be  had  in  case  they 
breach  their  contracts  in  doing  busi- 
ness in  Missouri,  and  so  is  the  require- 
ment as  to  foreign  corporations.  And 
it  is  said  in  that  case  that  it  was  to 
prevent  the  happening  of  such  contin- 
gencies that  the  statutes  in  question 
were  principally  enacted.  It  is  held 
in  the  ease  of  Parke,  Davis  &  Co.  v. 
Mullett,  245  Mo.  loc.  eit.  176,  149  S. 
W.  461,  that  the  regulation  of  foreign 
corporations  is  for  the  purpose  of  sub- 
jecting  them    to    inspection,    so   that 


their  condition  might  be  known;  fur- 
ther, that  there  be  a  protection  to  the 
public  in  subjecting  foreign  corpora- 
tions doing  business  in  this  state  to 
the  jurisdiction  of  the  courts  of  the 
•state,  and  that  the  providing  of 
revenue  is  merely  incidental."  Wich- 
ita Film  &  Supply  Co.  v.  Yale,  194 
Mo.  App.  60,  184  S.  W.  119. 

37  Empire  Milling  &  Mining  Co.  v. 
Tombstone  Milling  &  Mining  Co.,  100 
Fed.  910.    See  §  5734,  supra. 

38  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt,  202  U.  8.  246,  50  L.  Ed.  1013, 
6  Ann.  Cas.  317;  Doyle  v.  Continental 
Ins.  Co.,  94  IT.  S.  535,  24  L.  Ed.  148; 
State  v.  New  York  Life  Ins.  Co.,  119 
Ark.  314,  173  S.  W.  1099,  171  S.  W. 
871;  State  v.  Doyle,  40  Wis.  175,  22 
Am.  Eep.  692.  See  §§5734-5751, 
supra. 

39  See   §§5734-5751,  supra. 

As  said  by  the  Supreme  Court  of 
the  United  States,  "As  a  state  has 
power  to  refuse  permission  to  a  for- 
eign insurance  company  to  do  business 
at  all  within  its  confines  and  as  it 
has  power  to  withdraw  that  permis- 
sion when  once  given,  without  stating 
any  reason  for  its  action,  the  fact 
that  it  may  give  what  some  may  think 
a  poor  reason  or  none  for  a  valid  act 
is  immaterial.  *  *  *  j^  state  has 
poWer  to  prevent  a  company  from 
coming  into  its  domain,  and     *     •     ♦ 
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§  5896.  Unreasonableness  of  statute  immateirial.  It  necessarily 
follows  from  the  power  which  a  state  possesses  in  reference  to  ex- 
cluding foreign  corporations,  other  than  those  which  fall  within  the 
excepted  classes,***  or  of  imposing^  conditions  upon  their  doing  business 
in  the  state,  that  a  statute  excluding  foreign  corporations  or  im- 
posing conditions  upon  their  right  to  do  business  within  the  state 
cannot  be  attacked  on  the  ground  that  it  is  unreasonable,  and 
the  court  must  give  it  effect  according  to  its  terms,  if  it  violates  no 
constitutional  prohibition.  A  court  cannot  refuse  to  enforce  such 
a  statute  on  the  ground  that  the  conditions  imposed  are  unreasonable 
or  oppressive.  The  conditions  imposed  may  be  reasonable  or  un- 
reasonable; they  are  g,bsolutely  within  the  discretion  of  the  legis- 
lature.*^ 

The  rule  is  otherwise  where  compliance  with  the  statute  creates 
a  contract  between  the  foreign  corporation  and  the  state  that  such 
corporation  shall  have  the  right  to  do  business  in  the  state  during 
'  a  prescribed  period  on  certain  conditions.  In  such  circumstances 
the  state  has  no  power  to  impose  additional  burdens  upon  such  cor- 
poration, as  to  do  so  would  impair  the  obligations  of  such  contract.*' 
Although  a  state  may,  when  its  action  does  not  amount  to  an  inter- 
ference with  interstate  commerce,  exclude  foreign  corporations  from 
its  territory,  yet  when  the  laws  of  the  state  provide  for  their  ad- 
mission, and  a  corporation  complies  with  those  regulations  and  pays 

has  power  to  take  away  ita  right  to  v.  Raymond,  70  Mieh.  485,  38  N.  W. 

remain  after  having   onee   been  per-  474. 

mitted  to  enter,  and  that  right  may  Missouri.    Daggs  v.  Orient  Ins.  Co., 

be   exercised  from  good  or  bad  mo-  136  Mo.  382,  35  L.  E.  A.  227,  58  Am. 

tives."     Security  Mut.  Life.  Ins.  Oo.  St.  Rep.  638,  38  S.  W.  85,  aff'd  172 

V.  Prewitt,  202  XT.  S.  246,  50  L.  Ed.  U.  S.  557,  43  L.  Ed.  552. 

1013,  6  Ann.  Cas.  317.  New  York.    People  v.  Fire  Ass 'n  of 

40  See  §§5753,  5762-5784,  supra.  Philadelphia,   92   N.  Y.   311,  44  Am. 

41  United  States.  Security  Mut.  -Eep.  380,  aff'd  119  IT.  S.  110,  30  L. 
Life   Ins.   Co.   v.   Prewitt,   202   TJ.   S.  Ed.  342. 

246,  50  L.  Ed.  1013;  Connecticut  Mut.  Ohio.      Western     U.     Tel.     Co.     v. 

Life  Ins.  Co.  v.  Spratley,  172  U.  S.  Mayer,  28  Ohio  St.  521. 

602,  43  L;  Ed.  569;  Orient  Ins.  Co.  v.  Wisconsin.     Ashland  Lumber  Co.  v. 

Daggs,  172  U.  S,  557,  43  L.  Ed.  552,  Detroit  Salt  Co.,  114  Wis.  66,  89  N.  W. 

aff'g  136  Mo.  382,  35  L.  E.  A.  227,  58  904;   State  v.  Doyle,  40  Wis.  175,  22 

Am.    St.    Eep.    638,     38    S.    W.    85;  Am.  Sep.  692. 

Doyle  v.  Continental  Ins.  Co.,  94  V.  S.  See    §§  5742-5751,   5752-5773,   supra. 

535,  24  L.   Ed.   148;   Standard  Home  IZ  American    Smelting    &    Refining 

Co.    V.    Davis,    217    Fed.    904;    Man-  Co.  v.  Colorado,  204  TJ.  S.  103,  51  L. 

Chester  Fire  Ins.   Co.  v.  Herriott,  91  Ed.  393,  rev'g  34  Colo.  240,  82  Pac. 

Fed.  711.  531.     See  §  5757,  supra. 
Michigan. ,   Hartford  Fire  Ins.   Co. 
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the  required  fee,  it  secures  from  the  state  a  franchise  to  transact 
business  therein.*^ 

§5897.  Canstitutional  provisions  self -executing.  In  some  juris- 
dictions there  are  constitutional  provisions  excluding  foreign  cor- 
porations from  doing  business  in  the  state  or  imposing  certain  con- 
ditions on  their  right  to  do  business,  as,  for  example,  that  they  shall 
have  a  known  place  of  business  in  the  state  and  a  resident  agent  for 
the  service  of  process,  etc.  It  has  been  questioned  whether  or  not 
such  provisions  are  self-executing,  but  it  is  settled  that  such  con- 
stitutional provision  is  self-executing  if  it  is  complete  in  itself  and 
requires  no  statute  to  give  it  practical  operation.** 

§  5898.  Statutes  restricting'  the  business  of  foreign  corporations  to 
particular  locaJities.  While  the  power  is,  seldom,  if' ever,  exercised, 
it  is  competent  for.  a  state,  in  granting  the  foreign  corporations  the 
privilege  of  transacting  business  within  its  limits,  to  restrict  their 
business  to  particular  localities.** 

§  5899.  Statutes  requiring  filing  of  copy  of  its  charter.  Many  of 
the  states  require  a  foreign  corporation  to  file  a  properly  authenti- 
cated copy  of  its  charter  or  articles  of  incorporation  in  a  designated 
office  or  offices  as  a  condition  prerequisite  to  the  right  to  do  busL- 

43  state  V.  Standard  Oil  Co.,  Ill  self-acting  and  self -operative  to  the 
Minn.  85,  126  N.  W.  527.  extent     that    it     requires     the     facts 

44  New  England  Mortg.  Security  therein  enumerated  to  actually  exist 
Co.  V.  Ingram,  91  Ala.  337,  9  So.  140;  at  the  time  such  corporation  begins  to 
Christian  v.  American  Freehold  Land  transact  business  within  the  state. 
&  Mortgage  Co.,  89  Ala.  198,  7  So.  427;  The  people  by  adopting  such  provi- 
Farrior  v.  New  England  Mortgage  &  sion  "clearly  announced  and  pro- 
Security  Co.,  88  Ala.  275,  7  So.  200;  claimed  the  policy  of  the  state  to- 
Dudley  v.  Collier,  87  Ala.  431,  13  Am.  ward  foreign  corporations,  and  have 
St.  Eep.  55,  6  So.  304;  Sherwood  v.  said  in  unmistakable  language  that 
Alvis,  83  Ala.  115,  3  Am.  St.  Eep.  such  artificial  beings,  existing  only 
695,  3  So.  307;  Beard  v.  Union  &  A.  by  the  will  of  a  foreign  state,  must 
Pub.  Co.,  71  Ala.  60;  American  U.  Tel.  subject  themselves  to  the  jurisdiction 
Co.  V.  Western  TJ.  Tel.  Co.,  67  Ala.  and  laws  of  this  state  before  they  can 
26,  42  Am.  Eep.  90;  Katz  v.  Herriek,  have  recognition  or  legal  existence 
12  Idaho  1,  86  Pae.  873.  within   its   borders."     Katz   v.    Her- 

The   provision   of   the    Constitution  rick,  12  Idaho  1,  86  Pac.  873. 

of  Idaho  that  no  foreign  corporation  45  Paul  v.  Virginia,  8  Wall.  (U.  S.) 

shall  do  business  in  that  state  with-  168,    19    L.    Ed.    357;    Humphreys    v. 

out  having  one  or  more  known  places  State,  70  Ohio  St.  67,  65  L.  E.  A.  77S, 

of  business,  and  an  authorized  agent  101  Am.  St.  Eep.  888,  1  Ann.  Cas.  233, 

or    agents   in   the    same   upon   whom  70  N.  E.  957.    See  §§  5734-5751,  supra, 
process  may  be  served,  is  held  to  be 
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ness  in  the  state.*®     Such  statutory  requirement  comes  tdthin  the 
power  of  the  state  to  exclude  foreign  corporations  from  doing  busi- 


es united  States.  Hammer  v.  Gar- 
field Mining  &  Milling  Co.,  130  V.  S. 
291,  32  L.  Ed.  964;  Black  v.  Caldwell, 
83  Fed.  880. 

Alabama.  Armour  Packing  Co.  of 
Louisiana  v.  Vinegar  Bend  Lumber 
Co.,  149  Ala.  205,  13  Ann.  Gas.  951, 
42  So.  866. 

Arizona.  Industrial  Building  & 
Loan  Ass'n  v.  Meyers-Abel  Co.,  12 
Ariz.  48,  95  Pao.  115. 

Arkansas.  London  &  L.  Fire  Ins. 
Co.  V. 'Ludwig,  86  Ark.  581,  112  S.  W. 
197;  Western  TJ.  Tel.  Co.  v.  State,  82 
Ark.  309,  101  S.  W.  745;  Sutherland- 
Innes  Co.  v.  Chauey,  72  Ark.  327,  80 
S.  W.  152;  Buffalo  Zinc  &  Copper  Co. 
V.  Crump,  70  Ark.  525,  91  Am.  St. 
Rep.  87,  69  S.  W.  572. 

California.  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  276,  125  Pac.  236; 
Ward  Land  &  Stock  Co.  v.  Mapes, 
147  Cal.  747,  82  Pao.  426;  Keystone 
briller  Co.  v.  San  Francisco  Superior 
Court,  138  Cal.  738,  72  Pac.  398; 
South  Yuba  Water  &  Mining  Co.  v. 
Rosa,  80  Cal.  333,  22  Pac.  222. 

Colorado.  Cockburn  v.  Kinsley,  25 
Colo.  App.  89,  135  Pac.  1112. 

Idaho.  Dickens-West  Min.  Co.  v. 
Crescent  Mining  &  Milling  Co.,  26 
Idaho  153,  141  Pac.  566;  Pennsylvania- 
Coeur  D'Alene  Min.  Co.  v.  Gallagher, 
19  Idaho  101,  112  Pac.  1044;  Katz  v. 
Herrick,  12  Idaho  1,  86  Pac.  873; 
Belle  City  Mfg.  Co.  v.  Frizzell,  11 
Idaho  1,  81  Pao.  58. 

Illinois.  Union  Cloak  &  Suit  Co. 
V.  Carpenter,  102  111.  App.  339;  Rich- 
ardson V.  United  States  Mortgage  & 
Trust  Co.,  89  111.  App.  670,  aff'd  194 
HI.  259,  62  N.  B.  606. 

Indiana.  American  Ins.  Co.  v.  But- 
ler, 70  Ind.  1. 

Iowa.  State  v.  Chicago,  M.  &  St. 
P.  By,  Co.,  80  Iowa  586,  46  N.  W. 
741. 


Kentucky.  Com.  v.  Bead  Phosphate 
Co.,  113  Ky.  32,  67  S.  W.  45. 

Michigan.  Hoskins  v.  Bochester 
Savings  &  Loan  Ass'n,  133  Mieh.  505, 
95  N.  W.  566. 

Minnesota.  State  v.  Sioux  City  & 
If.  E.  Co.,  43  Minn.  17,  44  N.  W.  1032. 

Missouri.  Chicago  Mill  &  Lumber 
Co.  V.  Sims,  197  Mo.  507,  95  S.  W. 
344,  rev'g  101  Mo.  App.  569,  74  S. 
W.  128;  Central  Coal  &  Coke  Co.  v. 
Optimo  Lead  &  Zinc .  Co.,  157  Mo. 
App.-  720,  139  S.  W.  525;  Fay  Fruit 
Co.  V.  McKinney  Bros.  &  Co.,  103  Mo. 
App.  304,  77  S.  W.  160;  Frick  Co.  v. 
Marshall,  86  Mo.  App.  463;  Maxwell 
&  Co.  V.  Edens,  65  Mo.  App.  439; 
Pierce  Steam  Heating  Co.  v.  A.  Sie- 
gel  Gas  Fixture  Co.,  60  Mo.  App.  148. 

Montana.  Manhattan  Trust  Co.  v, 
Davis,  23  Mont.  273,  58  Pao.  718; 
State  V.  Eotwitt,  17  Mont.  41,  41 
Pac.  1004. 

Nebraska.  Holt  v.  Bust-Owen  Lum- 
ber Co.,  2  Neb.  (Unoff.)  170,  96  N.  W. 
613. 

Nevada.  Evans  v.  Lee,'  11  Nev. 
194. 

New  Jersey.  Wolf  v.  Lancaster, 
70  N.  J.  L.  201,  56  Atl.  172;  Manhat- 
tan &  S.  Savings  &  Loan  Ass'n  v. 
Massarelli  (N.  J.  Ch.),  42  Atl.  284. 

North  Dakota.  National  Cash  Reg- 
ister Co.  V.  Wilson,  9  N.  D.  112,  81  N. 
W.  285. 

Pennsylvania.  Delaware  River 
Quarry  &  Construction  Co.  v.  Beth- 
lehem &  N.  Passenger  B.  Co.,  204  Pa. 
22,  53  Atl.  533. 

South  Carolina.  Geraty  v.  Atlantic 
Coast  Line  B.  Co.,  80  S.  C.  355,  60 
S.  E.  936;  State  v.  Tompkins,  48  S.  C. 
49,  25  S.  E.  982. 

South  Dakota.  Thompson  v.  Juve 
&  Scroyer,  20  S.  D.  72,  104  N.  W.  854; 
Bishop  &  Babcock  Co.  v.  Schleuning, 
20   S.   D.    71,   104  N.   W.   854;    Iowa 
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ness  within  its  limits  or  impose  such  restrictions  upon  them  as  it 
may  see  fit,  unless  the  corporation  is  engaged  in  interstate  or  foreign 
commerce  or  is  in  the  employ  of  the  federal  government.*''  A  stat- 
ute requiring  foreign  corporations,  before  doing  any  business  in  the 
state,  to  file  in  the  office  of  the  secretary  of  state  and  in  the  ofQce 
of  the  county  recorder  of  the  county  wherein  they  intend  to  carry 
on  or  transact  business  a  duly  authenticated  copy  of  their  charter 
or  certificate  of  incorporation  and  also  a  statement  showing  the 
name  of  the  corporation  and  the  location  of  its  principal  office  or 
place  of  'business  out  of  the  state,  and  if  it  is  to  have  a  place  of  busi- 
ness or  principal  office  within  the  state,  the  location  thereof,  does 
not  require  the  copy  of  the  certificate  to  be  filed  in  every  county  ia 
the  state  wherein  it  intends  to  carry  on  busmess,  but  only  in  the 
county  wherein  the  corporation  has  its  principal  office  or  place  of 
business.** 


§  5900.  Statutes  requiring  payment  of  license  fee  or  tax.    The 

payment  by  a  foreign  corporation  of  a  certain  license  fee  or  tax,  as 
a  condition  of  the  right  to  do  business  or  make  contracts  within  the 


Falls  Mfg.  Co.  V.  Farrar,  19  S.  D. 
632,  104  N.  W.  449. 

Tennessee.  Clark  v.  JMemphis  St. 
By.  Co.,  123  Tenn.  232,  130  S.  W. 
751;  Nichols  &  Shepherd  Co.  v.  Loyd, 
111  Tenn.  145,  76  S.  W.  911;  United 
States  Savings  &  Loan  Co.  v.  Miller 
(Tenn.),  47  S.  W.  17. 

Texas.  Security  Co.  v.  Panhandle 
Nat.  Bank,  93  Tex.  575,  57  S.  W.  22, 
rev'g  Delaware  Ins.  Co.  v.  Security 
Co.  (Tex.  Civ.  App.),  54  S.  W.  916; 
Texas  &  P.  Ey.  Co.  v.  Davis,  93  Tex. 
378,  55  S.  W.  562,  rev'g  54  S.  W. 
381;  Miller  v.  Goodman,  91  Tex.  41, 
40  S.  W.  718;  King  v.  Monitor  Drill 
Co.  (Tex;  Civ.  App.),  92  S.  W.  1046; 
St.  Louis  Expanded  Metal  Fire-Proof- 
ing Co.  V.  Beilharz  (Tex.  Civ.  App.), 
88  S.  W.  512;  Bskridge  v.  Louisville 
Trust  Co.,  29  Tex.  Civ.  App.  571,  69 
S.  W.  987;  Pasteur  Vaccine  Co.  ▼. 
Burkey,  22  Tex.  Civ.  App.  232,  54  S. 
"W.  804;  Whitley  v.  General  Elee.  Co., 
18  Tex.  Civ.  App.  674,  45  S.  W.  959; 
Southern  Building  &  Loan  Ass  'n  v. 
Skinner    (Tex.   Civ.  App.),   42   S.  W. 


320;  Western  Paper  Bag  Co.  v.  John- 
son (Tex.  Civ.  App.),  38  S.  W.  364; 
Huffman  v.  Western  Mortg.  &  Inv. 
Co.,  13  Tex.  Civ.  App.  169,  86  S.  W. 
306. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
30  Utah  135,  10  L.  E.  A.  (N.  S.)  693, 
83  Pac.  734,  rev'g  28  Utah  372,  79 
Pae.  570. 

Washington.  Dearborn  Foundry  Co. 
V.  Augustine,  5  Wash.  67,  31  Pac. 
327. 

Wisconsin.  Elwell  v.  Adder  Mach. 
Co.,  136  Wis.  82,  116  N.  W.  882. 

47  Western  U.  Tel.  Co.  v.  State,  82 
Ark.  309,  101  S.  W.  745;  Huffman  v. 
Western  Mortg.  &  Inv.  Co.,  13  Tex. 
Civ.  App.  169,'  36  S.  W.  306;  Eio 
Grande  Western  Ey.  Co.  v.  Telluride 
Power  Transmission  Co.,  23  Utah  22, 
63  Pae.  995.  See  also  cases  cited  in 
preceding  noi;e  and  §§  5753,  5762-5784, 
supra. 

48  Black  V.  Caldwell,  83  Fed.  880; 
Manhattan  Trust  Co.  v.  Davis,  23 
Mont.  273,  58'  Pac.  718, 
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state,  is  a  frequent  requirement  of  statutes  of  this  character.  It  is 
well  settled  that  a  state  may  require  a  foreign  insurance  company 
or  other  corporation  to  pay  such  license  fee  or  tax,  as  a  condition 
of  the  right  to  do  business  and  make  contracts  within  the  state, 
although  no  such  fee  or  tax,  or  a  less  one,**  may  be  exacted  from  its 


4fl  United  States.  American  Smelt- 
ing &  Refining  Co.  v.  Colorado,  204  TJ. 
S.  103,  51  L.  Ed.  393;  Horn  Silver 
Min.  Co.  V.  New  York,  143  V.  S.  305, 
36  L.  Ed.  164;  Home  Ins.  Co.  v.  New 
York,  134  V.  S.  594,  38  L.  Ed.  1025; 
Pembina  Consol.  Silver  Mining  & 
Milling  Co.  v.  Pennsylvania,  125  TJ. 
S.  181,  31  L.  Ed.  650;  Liyerpool  Ins. 
C().  V.  Massachusetts,  10  Wall.  566, 
19  L.  Ed.  1029;  Ducat  v.  Chicago,  10 
"Wall.  410,  19  L.  Ed.  972;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  Ed.  357; 
Dalton  Adding  Mach.  Co.  v.  Virginia 
State  Corporation  Commission,  213 
Fed.  889;  Butler  Bros.  Shoe  Co.  v. 
United  States  Eubber  Co.,  156  Fed.  1; 
Oakland  Sugar  Miller  Co.  v.  Fred  W. 
Wolf  Co.,  118  Fed.  239;  Manchester 
Fire  Ins.  Co.  v.  Herriott,  91  Fed.  711; 
Southern  Cotton  Oil  Co.  v.  Wemple, 
44  Fed.  24. 

Alaibama.  Noble  v.  Mitchell,  100 
Ala.  519,  25  L.  E.  A.  238,  14  So.  581. 

Arkansas.  Phoenix  Assur.  Go.  v. 
Ludwig,  87  Ark.  465,  113  S.  W.  34; 
Western  U.  Tel.  Co.  v.  State,  82  Ark. 
309,  101  S.  W.  745. 

California.  See  H.  K.  Mulford  Co. 
v.  Curry,  163  Oal.  276,  125  Pac.  236, 
holding  a  license  tax  unconstitutional. 

Colorado.  American  Smelting  & 
Eefining  Co.  v.  Colorado,  34  Colo.  240, 
82  Pac.  531,  aff'd  204  U.  S.  103,  51 
L.  Ed.  393,  9  Ann.  Cas.  978. 

Georgia.  Goldsmith  v.  Home  Ins. 
Co.,  62  6a.  379. 

Illinois.  State  v.  Illinois  Cent.  B. 
Co.,  246  111.  188,  92  N.  E.  814;  Home 
Ins.  Co.  v.  Swigert,  104  111.  653; 
Walker  v.  Springfield,.  94  111.  364; 
Western  IT.  Tel.   Co.  v.   Lieb,   76  111. 


172;  Ducat  v.  Chicago,  48  lU.  172,  95 
Am.  Dec.  529,  aff'd  10  Wall.  (U.  S.) 
410,  19  L.  Ed.  972. 

Indiana.  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  257,  17  N.  E. 
574. 

Iowa.  Scottish  Union  &  National 
Ins.  Co.  of  Edinburgh,  Scotland  and 
London,  England  v.  Herriott,  109 
Iowa  606,  77  Am.  St.  Rep.  548,  80  N. 
W,   665. 

Kansas.  Cudahy  Packing  Co.  v. 
Denton,  79  Kan.  368,  97  Pac.  439,  99 
Pae.  601;  Phoenix  Ins.  Co.  v.  Welch, 
29  Kan.  672. 

Kentucky.  Southern  Building  & 
Loan  Ass'n  v.  Norman,  98  Ky.  294,  31 
L.  E.  A.  41,  56  Am.  St.  Eep.  367,  32 
S.  W.  952;  Woodward  v.  Com.,  9  Ky. 
L.  Rep.  670,  7  S.  W.  613;  Com.  v. 
Milton',  12  B.  Mon.  212,  54  Am.  Dec. 
522;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush 
68,  96  Am.  Dee.  331. 

Louisiana.  State  v.  Hammond  Pack- 
ing Co.,  110  La.  180,  98  Am.  St.  Eep. 
459,  34  So.  368;  State  v.  Liverpool, 
L.  &  G.  Ins.  Co.,  40  La.  Ann.  463,  4 
So.  504;  State  v.  Fosdiek,  21  La.  Ann. 
434;  State  v.  Lathrop,  10  La.  Ann. 
398.' 

Massachusetts.  Attorney  General  v. 
Bay  State  Min.  Co.,  99  Mass.  148,  96 
Am.  Dec.  117;  Blackstone  Mfg.  Co.  v. 
Inhabitants  of  Blackstone,  13  Gray 
488. 

Michigaji.  Warren-Scharf  Asphalt 
Pav.  Co.  V.  Secretary  of  State,  115 
Mich.  264,  73  N.  W.  107;  Moline  Plow 
Co.  V.  Wilkinson,  105  Mich.  57,  62  N. 
W.  1119. 

Minnesota.  State  v.  Sehmahl,  133 
Minn.  175,  157  N.  W.  1082;  State  v. 
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own  corporations 'engaged  in  the  same  business,  provided,  of  course, 


Standard  Oil  Co.,  Ill  Minn.  85,  126 
N.  W.  527. 

Mississippi.  Postal  Tel.  Cable  Co. 
V.  Adams,  71  Miss.  555,  42  Am.  St. 
Eep.  476,  14  So.  36. 

Missouri.  State  v.  Cook,  171  Mo. 
348,  71  S.  W.  829;  Central  Coal  &  Coke 
Co.  V.  Optimo  Lead  &  Zinc  Co.,  157 
Mo.  App.  720,  139  S.  "W.  525. 

Montana.  State  v.  Eoeky  Mountain 
Bell  Telephone  Co.,  27  Mont.  394,  71 
Pac.  311. 

Nebraska.  State  v.  Insurance  Co. 
of  North  America,  71  Neb.  320,  99  N. 
W.  36,  100  N.  W.  405,  102  N.  W. 
1022,  106  N.  W.  767;  State  v.  Fleming, 
70  Neb.  523,  529,  97  N.  "W.  1063. 

New  Jersey.  State  v.  Berry,  52  N. 
J.  L.  308,  19  Atl.  665;  Tatem  v. 
Wright,  23  N.  J.  L.  429.  Compare 
Erie  E.  Co.  v.  State,  31  N.  J.  L.  531, 
86  Am.  Dee.  226. 

New  York.  People  v.  Sohmer,  206 
N.  T.  634,  99  N.  E.  1115,  aflf'g  148 
App.  Div.  514,  132  N.  T.  Supp.  789; 
People  V.  Wemple,  131  N.  Y.  64,  27 
Am.  St.  Eep.  542,  29  N.  B.  1002; 
Eobinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315,  2  L;  E.  A.  636,  19  N.  E. 
625;  People  v.  Equitable  Trust  Co., 
96  N.  Y.  387;  People  v.  Eire  Ass'n  of 
Philadelphia,  92  N.  Y.  311,  44  Am. 
Eep.  380;  Hoevel  Sandblast  Mach. 
Co.  V.  Hoevel,  167  App.  Div.  548,  153 
N.  Y.  Supp.  35;  Portland  Co.  v.  Hall 
&  Grant  Const.  Co.,.  121  App.  Div. 
779,  106  N.  Y.  Supp.  649,  rehearing 
granted  123  App.  Div.  495)  108  N.  Y. 
Supp.  821;  People  v.  Miller,  l05  App. 
Div.  326,  94  N.  Y.  Supp.' 193;  People 
V.  Kelsey,  105  App.  Div.  175,  93  N.  Y. 
Supp.  369,  aff'd  182  N.  Y.  526,  74  N. 
E.  1123;  People  v.  Miller,  90  App. 
Div.  560,  86  N.  Y.  Supp.  386,  aff'd 
182  N.  Y.  521,  74  N.  E.  1124;  People 
V.  Miller,  90  App.  Div.  545,  85  N.  Y. 
Supp.  849;  Seibert  v.  Dunn,  70  Misc. 
422,   126   N.   Y.   Supp.   974,   l57  App. 


Div.  387,  142  N.  Y.  Supp.  253;  Box 
Board  &  Lining  Co.  v.  Vincennes  Pa- 
per Co.,  45  Misc.  1,  90  N.  Y,  Supp. 
836;  Boston  Manufacturer's  Mut. 
Eire  Ins.  Co.  v.  Hendricks,  41  Misc. 
479,  85  N.  Y.  Supp.  44;  Eire  Depart- 
ment V.  Wright,  3  E.  D.  Smith  453. 

NortU  Carolina.  Lacy  v.  Armour 
Packing  Co.,  134  N.  C.  567,  47  S.  E. 
53. 

Ohio.  Western  U.  Tel.  Co.  v.  Mayer, 
28   Ohio  St.  521. 

Oregon.  Hirschfeld  v.  McCullagh, 
64  Ore.  502,  130  Pac.  1131,  127  Pac. 
541. 

Pennsylvania.  Com.  v.  New  York, 
L.  E.  &  W.  E.  Co.,  139  Pa.  St.  457,  21 
Atl.  528;  Com.  v.  New  York,  L.  E.  & 
W.  E.  Co.,  129  Pa.  St.  463,  15  Am.  St. 
Eep.  724,  18  Atl.  412;  Com.  v.  Stand- 
ard Oil  Co.,  101  Pa.  St.  .119;  Germania 
Life  Ins.  Co.  v.  Com.,  85  Pa.  St.  513. 

Tennessee.  State  v.  Phoenix  Ins.  Co., 
92*Tenn.  420,  21  S.  W.  893. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  S.  E.  167; 
Standard  Oil  Co.  v.  Com.,  104  Va. 
683,  52  S.  E.  390;  American  Surety 
Co.  v.  Com.,  102  Va.  841,  47  S.  E. 
994;  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, 101  Va.  125,  43  S.  E.  207; 
Slaughter  v.  Com.,  13  Gratt.  767. 

Washington.  State  v.  Superior 
Court,  Pierce  County,  42  Wash.  675, 
85  Pac.  669;  Chehalis  Boom  Co.  v. 
Chehalis  County,  24  Wash.  135,  63 
Pac.  1123.  See  Boston  Tow  Boat  Co. 
V.  John  J.  Seanon  Co.,  64  Wash.  375, 
116  Pac.  1083,  construing  Wash.  Laws 
1907,  c.  140,  §  7,  providing  that  no 
foreign  corporation  "shall  be  per- 
mitted to  maintain  any  suit  without 
alleging  and  proving,  that  it  has  paid 
its  annual  license  fee  last  due." 

West  Virginia.  Blue  Jacket  Consol. 
Copper  Co.  v.  Scherr,  50  W.  Va.  533, 
40  S.  E.  514. 

Wisconsin.     State    v.    Leueh,    156 
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it  does  not  thereby  violate  any  constitutional  prohibition.^"    _A  state 


Wis.  121,  144  N.  W.  290;  Fire  Depart- 
ment V.  Helfenstein,  16  Wis.  136. 

50  See  §§5752-5785,  supra.  See  also 
Crane  Co.  v.  Looney,  218  Fed.  260; 
Butler  Bros.  Shoe  Go.  v.  United  States 
Rubber  Co.,  156  Fed.  1;  H.  K.  Mul- 
ford.  Co.  y.  Curry,  163  Gal.  276,  125 
Pae.  236;  Northern  Pao.  R.  Co.  v. 
Gifford,  25  Idaho  196,  136  Pae.  1131; 
Hirschfeld  v.  McCullagh,  64  Ore.  502, 
130  Pae.  1131,  aff'g  judgment  on  re- 
hearing 127  Pae.  541. 

A  statute  requiring  a  foreign  cor- 
poration to  obtain  a  permit  to  do 
business  in  the  state  and  pay  a  tax 
therefor  based  on  the  amount  of  its 
capital  stock  is  invalid  in  respect  to 
a  foreign  corporation  carrying  on  both 
intrastate  and  interstate  commerce  in 
the  state.  Looney  v.  Crane  Co.,  245 
tr.  S.  178,  62'  L.  Ed.  230,  aff'g  218 
Fed.  260. 

For  construction  of  various  stat- 
utes requiring  foreign  corporations  to 
•pay  a  license  tax  or  fee  as  a  condi- 
tion of  the  right  to  do  business  in  the 
state,  see  the  following  cases: 

United  States.  Butler  Bros.  Shoe 
Co.  V.  United  States  Eubber  Co.,  156 
Fed.  1,  construing  Colo.  Const,  art. 
15,  §10,  1  Mills'  Ann.  Stat.  §§,499, 
500,  Laws  1901,  c.  52,  §  10,  and  Ses- 
sion Laws  1902,  p.  73,  c.  3,  §  64. 

Indiana.  State  v.  Mutual  Life  Ins. 
Co.  of  New  York,  175  Ind.  59,  42  L. 
E.  A.  (N.  S.)  256,  93  N.  E.  213; 
Swing  V.  Wellington,  44  Ind.  App.  455, 
89  N.  B.  514.  , 

Kansas.  Cudahy  Packing  Co.  v. 
Denton,  79  Kan.  368,  99  Pae.  601,  97 
Pae.  439. 

Michigan.  Warren-Scharf  Asphalt 
Paving  Co.  v.  Secretary  of  State,,  115 
Mich.  234,  73  N.  W.  107. 

Minnesota.  State  v.  Schmahl,  133 
Minn.  175,  157  N.  W.  1082. 

New  York.  People  v.  Sohmer,  206 
N.  Y.  634,  99  N.  E.  1115;  Huntington 


V.  Sheehan,  206  N.  Y.  486,  100  N.  E. 
41;  Portland  Co.  v.  Hall  &  Grant 
Const.  Co.,  121  App.  Div.  779,  106 
N.  Y.  Supp.  649,  rehearing  granted 
123  App.  Div.  495,  108  N.  Y.  Supp. 
821;  People  v.  Miller,  105  App.  Div. 
326,  94  N.  Y.  Supp.  193;  People  v. 
Kelsey,  105  App.  Div.  175,  93  N.  Y. 
Supp.  369,  aff'd  182  N.  Y.  526,  74  N. 
E.  1123;  People  v.  Kelsey,  105  App. 
Div.  132,  93  N.  Y.  Supp.  971,  aff'd 
185  N.  Y.  546,  77  N.  E.  1195;  People 
V.  Miller,  90  App.  Div.  545,  85  N.  Y. 
Supp.  849;  Box  Board  &  Lining  Co. 
V.  Vincenues  Paper  Co.,  45  Misc.  1, 
90  N.  Y.  Supp.  836. 

Oklahoma.  For  construction  of 
Okla.  Eev.  Laws,  §§  1335,  3253,  7538- 
7549,  in  respect  to  fees  and  license 
taxes  upon  foreign  corporations,  see 
Maston  v.  Glen  Lumber  Co.,  163  Pae. 
128. 

Oregon.  Eoane  v.  Union  Pae.  Life 
Ins.  Co.,  67  Ore.  264,  135  Pae.  892; 
Hirschfeld  v.  McCullagh,  64  Ore.  502, 
130  Pae.  1131,  aff'g  judgment  on  re- 
hearing 127  Pae.  541. 

Virginia.  Dalton  Adding  Mach.  Co. 
v.  Com.,  118  Va.  563,  88  S.  E.  167; 
American  Surety  Co.  v.  Com.,  102  Va. 
841,  47  S.  E.  994. 

Wisconsin.  Smith  v.  State,  149  Wis. 
63,  134  N.  W.  1123. 

For  construction  of  statutes  relative 
to  payment  of  fees  by  foreign  corpora- 
tion on  increase' of  capital  stock,  see: 

Kansas.  Cudahy  Packing  Co.  v. 
Denton,  79  Kan.  368,  99  Pae.  601,  97 
Pae.  439. 

Michigan.  Warren-Scharf  Asphalt 
Paving  Co.  v.  Secretary  of  State,  115 
Mich.  234,  73  N.  W.  107. 

Minnesota.  State  v.  Schmahl,  133 
Minn.  175,  157  N.  W.  1082. 

New  York.  People  v.  Kelsey,  105 
App.  Div.  132,  93  N.  Y.  Supp.  971, 
aff'd  185  N.  Y.  546,  77  N.  E.  1195. 

Pennsylvania.     Com,    v.    American 
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has  the  power  to  require  a  foreign  corporation  to  pay  a  license  fee 
for  the  privilege  of  haying  an  office  in  the  state  for  the  use  of  its 
officers,  stockholders,  agents  or  employees,  when  such  corporation  is 
not  engaged  in  carrying  on  foreign  or  interstate  commerce,  or  not 
employed  by  the  federal  government.  The  recognition  of  the  exist- 
ence of  a  foreign  corporation,  even  to  the  limited  extent  of  allowing 
it  to  have  an  office  within  its  limits  for  such  use  is  a  matter  dependent 
on  the  will  of  the  state.  It  can  make  the  grant  of  the  privilege  con- 
ditional upon  the  payment  of  a  license  tax,  and  fix  the  sum  accord- 
ing to  the  amount  of  the  authorized  capital  of  the  corporation,  if  it 


steel  Hoop  Co.,  226  Pa.  6,  74  Atl. 
617. 

In  People  v.  Sohmer,  206- N.  Y.  634, 
99  N.  E.  1115,  aff'g  148  N.  Y.  App. 
Div.  514,  132  N.  Y.  Supp.  789,  it  was 
held  that  the  license  tax©B  imposed 
upon  foreign  corporations  for  the 
privilege  of  transacting  business  in 
the  state  should  be  based  upon  the 
par,  value  of  the  capital  stock  of  the 
corporation. 

Under  a  Washington  statute  re- 
quiring a  foreign  corporation  to  pay 
a  certain  fee  upon  filing  its  articles 
of  incorporation  and  forbidding  the 
secretary  of  state  to  file  such  articles 
and  the  corporation  from  doing  busi- 
ness in  the  state  until  such  fee  shall 
have  been  paid,  and  also  requiring  the 
payment  of  an  annual  license  fee  and 
aflixing  a  penalty  for  its  nonpayment 
at  the  time  prescribed,  it  is  held  that 
it  will  be  presumed  in  the  absence 
of  evidence  to  the  contrary  that  the 
secretary  of  state  performed  his  duty 
and  did  not  file  the  articles  of  incor- 
poration until  the  necessary  fee  was 
paid.  It  was  also  held  that  the  pay- 
ment of  the  annual  license  fee  is  a 
matter  exclusively  between  the  state 
and  the  corporation,  and  a  failure  to 
pay  such  fee  does  not  in  any  manner 
affect  the  rights  of  the  corporation  as 
against  third  parties.  State  v.  Supe- 
rior Court,  Pierce  County,  42  Wash. 
675,  85  Pao.  669. 

The  rule  that  in  case  of  doubt  as 


to  the  validity  of  a  tax  the  doubt 
should  be  resolved  in  favor  of  the 
citizen,  has  no  application  to  the  con- 
struction of  a  statute  requiring  the 
payment  of  a  fee  by  a  foreign  cor- 
poration as  a  condition  to  its  right 
to  do  business  in  the  state.  American 
Can  Co.  V.  Com.,  104  Va.,  683,  52  S. 
E.  393;  Standard  Oil  Co.  v.  Com.,  104 
Va.  683,  52  S.  E.  390. 

It  is  held  that  ,in  the  absence  of 
constitutional  inhibition  the  legis- 
lature may,  in  imposing  a  tax  upon 
the  gross  receipts  of  a  foreign  cor- 
poration engaged  in  loaning  money 
in  the  state,  require  that  when  the 
business  is  conducted  by  an  agent, 
such  agent  shall  make  annually  a 
sworn  statement  of  the  gross  receipts 
derived  from  such  business,  and  shall 
be  personally  responsible  for  the 
■amount  of  the  taxes  levied  upon  such 
gross  receipts.  State  v.  Sloss,  83 
Ala.  93,  3  So.  745. 

Under  a  statute  imposing  an  an- 
nual license  tax  upon  "banks,  bank- 
ing associations,  corporations  or  com- 
panies" engaging  in 'the  business  of 
"lending  money '^  or  "dealing  in  ex- 
change," such  license  tax  cannot  be 
imposed  upon  foreign^  express  cor- 
porations because  they  transport 
money  and  issue  negotiable  money  or- 
ders lo  persons  delivering  money  to 
them.  State  v.  Pacific  Exp.  Co.,  121 
La.  Ann.  651,  46  So.  682. 
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so  desires.  The  absolute  power  of  exclusion  includes  the  right  to 
allow  a  conditional  and  restricted  exercise  of  its  corporate  powers 
within  the  state.  Such  a  tax  is  not  void  as  an  attempt  by  the  state 
to  tax  a  franchise  not  granted  to  such  state  and  property  or  busi- 
ness not  withih  its  jurisdiction,  for  no  tax  upon  the  franchise  of  the 
foreign  corporation  is  levied,  nor  upon  its  business  or  property  within 
the  state,  if  the  license  tax  is  exacted  only  as  a  condition  of  its  keep- 
ing an  office  within  the  state  for  no  other  purpose  than  that  above 
mentioned.  Such  a  requirement  cannot  be  considered  as  a  regula- 
tion of  interstate  commerce,  nor  does  it  come  within  the  prohibition 
of  that  clause  of  the  Constitution  of  the  United  States  declaring  that 
the  "citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states,"  for  corporations  are  not 
citizens  within  the  meaning  of  that  clause,*^  nor  the  provision  of 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 
that  "no  state  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."^^     After  foreign  corporations  have 


61  Pembina  Consol.  Silver  Mining  & 
Milling  Co.  v.  Pennsylvania,  125  IT. 
S.  181,  31  L.  Ed.  650;  PhiladelpMa 
Fire  Ass'n  v.  New  York,  119  U.  S. 
110,  30  L.  Ed.  342;  Ducat  v.  Chicago, 
10  Wall.  (U.  S.)  410,  19  L.  Ed.  972; 
Paul  V.  Virginia,  8  Wall.  (TJ.  S.)  168, 
19  L.  Ed.  357.   ' 

58  Pembina  Consol.  Silver  Mining  & 
Milling  Co.  v.  Pennsylvania,  125  tJ. 
S.  181,  31  L.  Ed.  650.  Mr.  Justice 
Field,  speaking  for  the  Supreme  Court 
of  the  United  States,  said  in  refer- 
ence to  this:  "The  inhibition  of  the 
amendment  *  *  *  was  designed 
to  prevent  any  person  or  class  of 
persons  from  being  singled  out  as  a 
special  subject  for  discriminating  and 
hostile  legislation.  Under  the  desig- 
nation of  person  there  is  no  doubt 
that  a  private  corporation  is  in- 
cluded. Such  corporations  are  merely 
associations  of  individuals  united  for 
a  special  purpose,  and  permitted  to 
do  business  under  a  particular  name, 
and  have  a  succession  of  members 
without  dissolution.  As  said  by  Chief 
Justice  Marshall:  'The  great  object 
of    a    corporation   is   to   bestow    the 


character  and  properties  of  indi- 
viduality on  a  collective  and  changing 
body  of  men.'  *  *  *  The  equal  pro- 
teotion  of  the  laws  which  these  bodies 
may  claim  is  only  such  as  is  accorded 
to  Similar  associations  within  the 
jurisdiction  of  the  state.  The  plain- 
tiff in  error  is  not  a  corporation  within 
the  jurisdiction  of  Pennsylvania.  The 
office  it  hires  is  within  such  jurisdic- 
tion, and  on  condition  that  it  pays 
the  required  license  tax  it  can  claim 
the  same  protection  in  the  use  of 
the  office  that  any  other  corporation 
having  a  similar  office  may  claim.  It 
would  then  have  the  equal  protection 
of  the  law  so  far  as  it  had  anything 
within  the  jurisdiction  of  the  state, 
and  thei  constitutional  amendment 
requires  nothing  more.  The  st^te  is 
not  prohibited  from  discriminating  in 
the  privileges  it  may  grant  to  for- 
eign corporations  as  a  condition  of 
their  doing  business  or  hiring  offices 
within  its  limits,  provided  always 
such  discrimination  does  not  inter- 
fere with  any  transaction  by  such 
corporations  of  interstate  or  foreign 
commerce.  It  is  not  every  corporation. 
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been  admitted  to  do  business  in  the  state,,  their  property  will  be  dealt 
with,  in  terms  of  equality  with  the  property  of  .the  citizens,  and  it  is 
subject  to  no  further  burden  in  the  way  of  taxation  than  is  imposed 
upon  the  resident,  ibut  for  the  privilege  of  doing  business  in  the  state 
they  must  submit  to  such  conditions  as  the  legislature  sees  fit  to 
impose  and  a. tax  upon  them  for  the  privilege  of  doing  business  in 
the  state,  which  is  not  in  any  sense  a  tax  upon  their  property.  bu,t  is 
a  privilege  tax,  is  wholly,  unobjectionable.*'  Under  a  statute  confer- 
ring upon  a  municipal  corporation  the  power,  within  the  jurisdic- 
tion of  the  municipality,  to  regulate  agencies  of  all  insurance  com- 
panies, and  to  license,-  tax  and  regulate  agfents  of  all  such-  com- 
panies doing  business  in  the  municipality,  it  was  held  that  th-s 
municipal  corporation  had  power  to  require  foreign  life  and  fire 
insurance  companies  to  pay  a  license  fee  of  a  certain  per  cent  of  its 
receipts  to  the  municipality.** 

Although  a  statute  imposing  a  license  fee  "upon  foreign  corpora- 
tions seeking  to  do  business  in  the  state  has  been  eohstrued  by  the 
highest  court  of  the  state  to  have  no  application  to  corporations  pro- 
posing to  engage  in  interstate  commerce,  the  secretary  of  state  may 
demand  the  payment  of  the  fee  from  a  foreign  corporation  applying 
for  a  certificate  of  authority  to  do  business  in  the  state,  and  intend- 
ing to  engage  only  in  private  intrastate  business.** 

lawful   in   the   state   of   its   creation,  83  State   v.   Fleming-,   70   Neb.   523. 

that   other,  states  may  be  -willing  to  97    N.   W.    1063.      See   also    Pembina 

admit     within     their    jurisdiction    or  Oonsol.  Silver  Mining  &  Milling   Co. 

consent  that  it  have  offices  in  them;  v.    Pennsylvania,    125    IT.    8.    181,    31 

such,   for   example,   as   a   corporation •  L.  Ed.   650;   Philadelphia  Fire  Ass'n 

for   lotteries.      And    even   where   the  v.   New  York,   119   17.   S.   110,   30   L. 

business   of   a   foreign   corporation  is-;  Ed.    342;    Paul   v.   Virginia,   8    Wall, 

not  unlawful  in  other  states  the  lat-  (TJ.  S.)    168,  19  L.  Ed.  357;   Scottish 

ter  may  wish  to  limit  the  number  of  Union   &  National  Ins.   Co.   of  Edin- 

sueh  corporations,  or  to  subject  their  burgh,    Scotland,    and    London,    Eng- 

business  to  such  control  as  would  be-  land    v.   Herriott,    109   Iowa    606,    77 

in    accordance    with    the    policy   gov-  Am.  St.  Eep.  548,  80  N.  W.  665. 

eining    domestic     corporations    of    a  M  Walker     v.     Springfield,     94    111. 

similar    character.    The    states    may,  364. 

therefore,    require   for   the   admission  For  constitutionality  of  retaliatory 

within    their    limits    of    the    corpora-  legislation  in  respect  to  license  fees, 

tiong  of  other  states,  or  of  any  num-  see  Home  Ins.  Co.  v.  Swigert,  104  111. 

ber  of  them,  such  conditions  as  they  653.     See  also   §5759,  supj'a. 

may    choose,   without   acting   in    con-  56  State  v.   Alderson,   49   Mont.   29, 

flict  with  the  concluding  provision  of  140  Pac.  82.     See  §  5989,  infra, 
the    first    section    of    the   Fourteenth 
Amendment." 
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Under  a  statute  providing  that  every  foreign  corporation  having 
its  articles  of  incorporation  on  file  in  the  ofiQce  of  the  secretary  of 
state  "shall,  on  or  before  the  first  day  of  July  of  each  and  every 
year"  pay  to  the  secretary  of  state,  for  the  use  of  the  state,  a  cer- 
tain annual  license  fee,  it  is  held  that  the  period  for  which  the  license 
is  granted,  begins  on  July  first,  and  not  on  the  date  when  the  cor- 
poration was  created  or  the  beginning  of  the  calendar  year,  and  that 
the  secretary  of  state  will  not  be  compelled  by  mandamus  to  issue 
to  a  foreign  corporation  a  license  for  a  calendar  year.'^ 

§5901.  Statutes  requiring'  obtaining  of  permit  or  certificate.  A 
state  may  require  a  foreign  corporation  to  obtain  a  permit  or  cer- 
tificate from  a  certain  officer  of  the  state  before  doing  business  in 
the  state,  and  to  comply  with  certain  requirements  or  conditions 
before  the  issue  of  the  permit,  provided  such  corporation  is  not  en- 
gaged in  interstate  commerce  or  is  not  in  the  employ  of  the  federal 
government^*'  Thus  under'a  statute  providing  that  any  foreign  cor- 


se state  V.  Jenkins,  22  Wash.  494, 
61  Pac.  141. 

67  United  States.  Looney  v.  Crane 
Co.,  245  U.  S.  178,  62  L.  Ed.  230,  afC'g 
,  218  Fed.  260;  St.  Mary's  Franeo- 
Ameriean  Petroleum  Co.  v.  West  Vir- 
ginia, 203  U.  S.  183,  51  L.  Ed.  144. 

California.  Gutzeil  v.  Pennie,  95 
Oal.   598,   30   Pac.   836. 

Indiana.  Farmers'  &  Merchants' 
Ins.  Co.  V.  Harrah,  47  Ind.  236. 

Iowa.  State  v.  Omaha  &  C.  B.  Rail- 
way &  Bridge  Co.,  91  Iowa  517,  60  N. 
W.  121. 

Kansas.  Wilson-Moline  Buggy  Co. 
V.  Hawkins,  80  Kan.  117,  101  Pac. 
1009. 

Xiouisiana.  See  State  v.  Pacific  Exp. 
Co.,  121  La.  651,  46  So.  682. 

Michigan.  Moline  Plow  Co.  v.  Wil- 
kinson, 105  Mich.  57,  62  N.  W.  1119; 
Hartford  Fire  Ins.  Co.  v.  Raymond, 
70  Mich.  485,  38  N.  W.  474.  See  Pen- 
insular Power  Co.  v.  Secretary  of 
State,  169  Mich.  595,  135  N.  W.  656. 

Missouri.  Central  Coal  &  Coke  Co. 
V.  Optimo  Lead  &  Zinc  Co.,  157  Mo. 
App.  720,  139  S.  W.  525;  American 
Ins.  Co.  V.  Smith,  19  Mo.  App.  627. 


New  York.  Lewis  Pub.  Co.  v.  Lenz, 
86  App.  Div.  451,  83  N.  Y.  Supp.  841; 
J.  R.  Alsing  Co.  v.  New  England 
Quartz  &  Spar  Co.,  66  App.  Div.  473, 
73  N.  Y.  Supp.  347,  afC'd  174  N.  Y. 
536,  66  N.  E.  1110;  Kinney  v.  Reid 
Ice  Cream  Co.,  57  App.  Div.  206,  68 
N.  Y.  Supp.  325;  American  Cash  Reg- 
ister Co.  V.  Griswold,  68  Misc.  379, 
125  N.  Y.  Supp.  4;  Singer  Mfg.  Co.  v. 
Granite  Spring  Water  Co.,  66  Misc. 
595,  123  N.  Y.  Supp.  1088;  People  v. 
Seddon  Underwriting  Co.,  27  N.  Y.  Cr. 
Rep.  146,  140  N.  Y.  Supp.  466. 

Oregon.  Johnson  v.  Seaborg,  69 
Ore.  27,  137  Pac.  191;  Northwestern 
Elec.  Co.  v.  Zimmerman,  67  Ore.  150, 
Ann.  Cas.  1915  C  927,  i35  Pac.  330. 
See  National  Mercantile  Co.  v.  Wat- 
son, 215  Fed.  929. 

Pennsylvania.  Com.  v.  Childs  Din- 
ing Hall  Co.,  32  Pa.  Super.  Ct.  467. 

Texas.  English  &  Scottish-Ameri- 
can Mortg.  &  Inv.  Co.  v.  Hardy,  93 
Tex.  289,  55  S.  W.  169;  Russek  v. 
Wind,  Ems  &  Co.,  —  Tex.  Civ.  App. 
— ,  192  S.  W.  584;  W.  B.  Clarkson  & 
Co.  V.  Gans  S.  S.  Line,  —  Tex.  Civ. 
App.  — ,  187  S.  W.  1106;  Hughes  v. 
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poration  desiring  to  do  business  in  the  state  shall  file  with  the  secre- 
tary of  state  a  duly  certified  copy  of  its  articles  of  incorporation, 


Tour  States  Life  Ins.  Co.,  —  Tex.  Civ. 
A-Pp.  — ,"l64  S.  W.  898;  A.  Leschen  & 
Sons  Eope  Co.  v.  Moser,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  1018;  New  State 
Land  Co.  v.  Wilson,  —  Tex.  Civ.  App. 
— ,  150  8.  W.  253;  French,  Finch  & 
Co.  V.  Hicks  (Tex.  Civ.  App.),  92  S. 
"W.  1034;  St.  Louis  Expanded  Metal 
Fireproofing  Co.  v.  Beilharz  (Tex. 
Civ.  App.),  88  S.  W.  512;  Huffman  v. 
"Western  Mortg.  &  Inv.  Co.,  13  Tex 
Civ.  App.  169,  36  S.  W.  306. 

Vennont.  International  Text-Book 
Co.  V.  Lynch,  81  Vt.  101,  69  Atl.  541. 

West  Virginia.  Standard  Home  Co. 
V.  Eeed,  70  W.  Va.  636,  Ann.  Cas. 
1914  A  696,  74  S.  E.  877;  Virginia 
Ace.  Ins.  Co.  v.  Dawson,  53  W.  Va. 
619,  46  S.  E.  51. 

See  §§  5753,  5762-5784,'  supra. 

A  statute  requiring  every  foreign' 
corporation  and  every  domestic  cor- 
poration whose  principal  ofice  and 
works  are  beyond  the  state,  to  ap- 
point the  state  auditor  its  attorney 
in  fact  to  accept  service  of  process 
and  notice  in  the  state  for  such  cor- 
poration and  to  pay  him  an  annual 
fee  for  his  services  is  not  invalid  as 
depriving  such  a  domestic  corpora- 
tion of  liberty  of  contract  and  prop- 
erty without  due  process  of  law,  and 
denying  it  the  equal  protection  of 
the  laws,  as  the  state  has  the  clear 
right  to  regulate  its  own  creations, 
and,  a  fortiori,  foreign  corporations 
permitted  to  do  business  within  its 
borders,  and  such  a  statute  puts  all 
such  domestic  corporations,  which 
elect  to  have  their  places  of  business 
and  works  outside  of  the  state,  and 
all  foreign  corporations  coming  into 
the  state,  on  the  same  footing  in  re- 
spect to  service  of  process,  and  the 
law  operates  on  all  of  these  alike. 
Such  a  classification  is  unreasonable 
and  not  open  to  constitutional  objee- ' 


tion.  St.  Mary's  Franco- American 
Petroleum  Co.  v.  West  Virginia,  203 
V.  8.  183,  51  L.  Ed.  144. 

In  order  to  do  business  in  Illinois, 
it  is  not  essential  that  a  foreign  cor- 
poration file  for  record  in  the  record- 
er's office  a  certified  copy  of  the  cer- 
tificate of  the  secretary  of  state  that 
it  has  complied  with  the  laws  of  the 
state.  Central  Inv.  Co.  v.  Meliek,  162 
111.  App.  474. 

As  to  the  manner  in  which  the  per- 
mit must,  under  the  Pennsylvania 
statute,  be  exhibited  for  public  in- 
spection, see  McManus  Contracting 
Co.  V.  McFadden,  33  Pa.  Super.  Ct. 
355, 

A  foreign  corporation  upon  receiv- 
ing from  the  secretary  of  state,  pur- 
suant to  Gen.  Corp.  Law,  §  15,  a  cer- 
tificate that  it  has  complied  with  all 
the  requirements  of  law  to  authorize 
it  to  do  business  in  New  York,  and 
that  the  business  of  the  corporation 
to  be  carried  on  by  the  corporation 
in  the  state  is  such  as  may  be  lawfully 
carried  on  by  a  domestic  corporation 
organized  for  such  or  similar  business, 
becomes  entitled  to  transact  in  the 
state  business  to  the  same  extent  as  a 
domestic  corporation  incorporated  for 
such  or  similar  purposes  might  do. 
Burke  v.  Galveston,  H.  &  H.  E.  Co., 
173  N.  Y.  App.  Div.  221,  159  N.  Y. 
Supp.  379.  See  §§5707-5717,  supra, 
for  consideration  of  whether  statute 
operates  as  a  mere  license  to  do  busi- 
ness in  the  state  or  to  domesticate  a 
foreign  corporation  complying  with 
its  provisions. 

A  missionary  society  created  under 
the  laws  of  another  state  and  not  or- 
ganized for  pecuniary  profit  is  not 
within  the  purview  of  the  Illinois 
statute  requiring  foreign  corporations 
to  procure  from  the  secretary  of  state 
a  certificate  authorizing  it  to  do  busi- 
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and  thereupon  the  secretary  of  state  shall  issue  to  such  corpora- 
tion a  permit  to  transact  business  in  the  state,  and  that  no  such 
corporation  can  maintain  any  suit  in  the  courts  of  the  state  on  any^ 
demand,  whether  arising  out  of  contract  or  tort,  unless  at  t'he  time 
of  such  contract  so  made  or  tort  committed  the  corporation  has  filed 
its  articles  of  incorporation  for  the  purpose  of  obtaining  the  permit, 
it  was  held  that  it  was  necessary  for  a  foreign  corporation,  other 
than  those  engaged  in  interstate  or  forei^  commerce  or  which  are 
in  the  employ  of  the  federal  government,  to  have  such  permit  to  do 
business  in  the  state,  and  that  in  an  action  brought  by  it,  the  peti- 
tion must  show  that  the  statutory  requisites  to  the  right  of  the  cor- 
poration to  sue  have  been  ebmplied  with.*' 

Such  statutes  are  construed  to  be  not  applicable  to  foreign  cor- 
porations engaged  in  interstate  or  foreign  commerce  nor  to  corpora- 
tions in  the  employ  of  the  general  government,  for  if  applicable  to 
them  the  statutes  would  be  unconstitutional.**  Nor  do  they  apply 
to  a  suit  in  the  courts  of  the  state  by  a  foreign  corporation  against 
a  citizen  of  a  foreign  country  on  open  account  for  goods  shipped 
to  him  in  such  country  from  the  foreign  country  by  which  the  cor- 
poration was  created.^" 

A  license  or  certificate  issued  by  a  public  officer  to  a  foreign  cor- 
poration, in  pursuance  of  such  a  statute,  authorizing  it  to  do  busi- 
ness in  the  state,  is  at  least  prima  facie  evidence  ^^  that  the  corpora- 

ness  in  the  state.    Eaton  v.  Woman's  Beed  v.  Walkpr,  2  Tex.  Civ.  App.  92, 

Home     Missionary     Soe.     of     M.     E.  21   S.   W.    687;   Bateman   v.  Western 

Church,  264  111.  88,  105  N.  E.  746.  Star  Milling.^  Co.,  1  Tex.  Civ.  App.  90, 

See  §5989,  infra,  for  compelling  is-  20  S.  W.  931. 

suance  of  license.  iSee  §§  5753,  5762-57§4,  supra. 

88  Huffman    v.    Western    Mortg.    &  SORussek  v.  Wind,  Ems  &  Co.  (Tex. 

luv.   Co.,  13   Tex.  Civ.  App.   169,   36  Civ.  App.),  192  S.  W.  584. 

S.  W.  306.     See  Looney  v.  Crane  Co.,  61  Gutzeil   v.    Pennie,  .95    Cal.   589, 

245  U.  8.  178,  62  L.  Ed.  230,'afe'g  218  30    Pa,e.    836;    American    Ins.    Co.    v. 

Fed.  260;  Reed  v.  Walker,  2  Tex.  Civ.  Smith,  19  Mo.  App.  627,  73  Mo.  368; 

App.   92,  21   S.  W.   687;   Bateman  v.  Washington  National  Building,  Loan 

Western  Star  Milling  Co.,  1  Tex.  Civ.  &   Investment   Ass'n   v.   Stanley,   38 

App.  90,  20  S.  W.  931.  Ore.  319,  58  L.  K.  A.  816,  84  Am.  St. 

59  Looney  v.   Crane   Co.,  245  U.  S.  Eep.  793,  63  Pac.  489. 

178,  62  L.  Ed.,  230,  aff'g  218  Fed.  260;  See  §  5997,  infra. 

Com.  V.  Texas  &  P.  E.  Co.,  98  Pa.  St.  It. is  sometim,es  provided  by  statute 

90;    French,    Finch    &    Co.    v.    Hieks  that  a  certificate  or  permit,  or  a  cer- 

(Tex.  Civ.  App.),  92  S.  W.  1034;  Huff-  tified  copy .  thereof  shall  be  suflacient 

man  v.  Western  Mortg.  &  Inv.  Co.,  13  evidence  of  the  authority  of  the  for- 

Tex,   Civ.   App.    169,   36   S.  W.   306;  <  eign  corporation  to  do  business  in  the 
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tion  has  complied  with  the  -law,  unless  the  contrary  appears  on  its 
face.62 

The  license  or  permit  given  a  foreign  corporation  to  do  business 
in  the  state  may  be  revoked  by  the  state,  and  the  revocation  is  not 
the  infliction  of  a  penalty  or  the  deprivation  of  a  right.^' 

§  5902.  Statutes  requiring  designation  of  agent  for  the  service  of 
process.  Nearly  all  the  statutes  regulatiag  the  transaction  of  busi- 
ness iu  the  state  by  foreign  corporations  require  such  corporations 
to  file  in  some  particular  office  in  the  state  a  written  appointment 
of  some  person  residing  in  the  state  upon  whom  service  of  process 
may  be  made.  This  provision  is  frequently  a  concomitant  of  other 
requirements,  such  as  the  filing  of  a  copy  of  the  charter  or  articles  of 
incorporation,  the  designation  of  a  principal  place  of  business  in  the 
state,  the  making  of  a  statement  of  the  organization  and  financial 
condition  of  the  corporation  and  other  requirements  which  vary  ac- 
cording to  legislative  judgment  and  discretion.  Sometimes,  how- 
ever, the  only  requirement  in  such  a  statute  is  the  appointment  of 
such  an  agent,  and  in  some  instances  the  statutes  merely  require  such 
appointment  and  are  silent  as  to  the  effect  of  noncompliance  by  a 
foreign  corporation  in  this  respect,  while  in  other  instances  a  pen- 
alty is  imposed,  or  contracts  made  during  the  period  of  noncom- 
pliance are  declared  void,  or  other  consequences  are  provided  for. 
The  object  of  such  legislation  is  to  place  under  state  supervision 
foreign  corporations  entering  the  state  to  engage  in  business  and  tc 
protect  the  citizens  of  the  state  dealing  with  foreign  corporations 
from  imposition,  and  to  secure  convenient  means  of  obtaining 
jurisdiction  in  the  local  courts,  and  not  to  prohibit  foreign  corpora- 
tions from  doing  business  with  the  citizens  of  the  state,  except  upoi* 
compliance  with  terms  of  the  statute.®*  Thus  a  statute  requiring 
every  foreign  corporation  before  transacting  any  business  in  the 
state  or  acquiring  property  therein  to  appoint  in  writing  a  resident 
agent,  authorized  by  it  to  accept  service  of  process  in  any  action 
against  the  corporation,  and  providing  that  in  case  of  the  failure  of 
a  foreign  corporation  to  make  such  appointment,  service  might  be 
made  upon  any  officer  or  agent  in  the  state,  and  if  none  should  be 

state.      See    Aineriean    Ins.    Co.    v.  28,   87  Am.   St.  Rep.  449,   84  N.  W. 

Smith,  19  Mo.  App.  627;  Northwestern  413.      See      §§  5980-5989,      6005-6028, 

Elee.  Co.  v.  Zimmerman,  67  Ore.  150,  infra. 

Ann.  Cas.  1915  C  92t,  135  Pac.  330.  64  Tolerton  &  Stetson  Co.  v.  Barck, 

6a  Washington  County  Mut.  Ins.  Co.  84  Minn.  497,  88  N.  "W.  19.    See  also 

V.  Chamberlain,  16  Gray  (Mass.)  165.  Cockburn   v.   Kinsley,   25   Colo.   App. 

es  State  V.  Standard  Oil  Co.,  61  Neb.  89,  135  Pae.  1112. 
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found  in  the  state  upon  any  stockholder  of  the  corporation,  was 
held  not  to  be  intended  by  the  le^slature  as  a  prohibition  against 
the  transaction  of  business  within  the  state  by  foreign  corporations 
except  upon  compliance  with  the  terms  thereof  by  the  appointment 
of  an  agent  resident  within  the  state,  upon  whom  service  of  sum- 
mons or  other  process  against  the  corporation  might  be  made,  but 
solely  for  the  purpose  of  providing  a  method  of  obtaining  jurisdic: 
tion  of  such  corporations  in  the  courts  of  the  state  by  the  service  of 
summons  or  other  process  in  actions  or  proceedings  to  which  such 
corporation  might  be  a  party.*® 

The  propriety  of  such  legislation  has  been  pointed  out  by  the  Su- 
preme Court  of  the  United  States,  which  said:  "A  vast  amount 
of  business  is  now  done  throughout  the  country  by  corporations 
which  are  chartered  by  states  other  than  those  in  which  they  are 
transacting  part  of  their  business,  and  justice  requires  that  some 
fair  and  reasonable  means  should  exist  for  bringing  such  corpora- 
tions within  the  jurisdiction. of  the  courts  of  the  state  where  the  busi- 
ness was  done  out  of  which  the  dispute  arises.  It  was  well  said 
*  *  *  by  Mr.  Justice  Swayne,  in  speaking  for  the  court,  in  re- 
gard to  service  on  an  agent,  that:  'When  this  suit  was  commenced, 
if  the  theory  maintained  by  counsel  for  the  plaintiff  in  error  be 
correct,  however  large  or  small  the  cause  of  action,  and  whether  it 
were  a  proper  one  for  legal  or  equitable  cognizance,  there  could  be 
no  legal  redress  short  of  the  seat  of  the  company  in  another  state. 
In  many  instances  the  cost  of  the  remedy  would  have  largely  ex- 
ceeded the  value  of  its  fruits.  In  suits  local  in  their  character,  both 
at  law  and  in  equity,  there  could  be  no  relief.  The  result  would  be, 
to  a  large  extent,  immunity  from  all  legal  responsibility.'  "** 

66  Tolerton  &  Stetson  Co.  v.  Barek,  a  statute  is  not  in  violation  of  the 

84  Minn.  497,  88  N.  W.  19.  commerce   clause   of  the   Constitution 

66  Connecticut  Mut.  Life  Ins.  Co-  v.  of  the  United  States.     Com.  v.  Par- 

Spratley,  172  U.  S.  602,  43  L.  Ed.  569,  lin  &  OrendorfE  Co.,  118  Ky.  168,  80 

quoting  Baltimore  &  O.  E.  Co.  v.  Har-  S.  W.   791;   Com.  v.  Read  Phosphate 

ris,  12  Wall.  (U.  S.)  65,  20  L.  Ed.  354.  Co.,  113  Ky.  32,  67  S.  W.  45;  Knox- 

A  state  in  the  exercise  of  its  police  ville  Nursery  Co.  v.  Com.,  108  Ky.  6, 

power   may   require   all   corporations,  21  Ky.  L.  Rep.  1483,  55  S.  W.  691; 

domestic  and  foreign,   establishing   a  Com.  v.  Hogan,  McMorrow  &  Tieke, 

place    of   business    within    the    state,  25  Ky.  L.  Rep.  41,  74  S.  W.  737.     See 

and   carrying  on  business  thereat  to  Com.   v.   O 'Bryan,   TJtley   &   Co.,   153 

file  a  statement  giving  the  name  of  an  Ky.  406,  155  S.  W.  1126;  Pruin-Colnon 

agent   and   location   of   his   place   of  Contracting  Co.  v.  Chatterson,  146  Ky. 

business   where    process    can   be   had  504,  40  L.  R.  A.   (N.  S.)   857,  143  S. 

upon  him  for  the  corporation  and  such  W.  6;  Com.  v.  Chattanooga  Implement 
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In  some  states  the  statutes  require  that  a  foreign  corporation  be- 
fore doing  business  in  the  state  shall  designate  some  state  official 
upon  whom  service  of  process  may  be  made  in  any  action  or  pro- 
ceeding to  which  the  corporation  is  a  party.  Such  statutes  have 
been  held  to  be  constitutional.^''  So  a  statute  requiring  every  foreign 
corporation  doing  business  in  the  state  to  file  a  power  of  attorney  ap- 
pointing the  state  auditor  its  attorney  in  fact  to  accept  service  of 
process  and  notice  in  the  state  for  it  and  by  the  same  instrument  to 
declare  its  consent  that  service  of  any  process  or  notice  in  the  state 
on  such  attorney  shall  be  equivalent  to,  and  shall  be,  due  and  legal 
service  upon  the  corporation,  is  held  not  to  deny  it  freedom  of  con- 
tract or  freedom  of  choice  of  its  agent  or  to  deprive  it  of  property 
without  due  process  of  law.** 

The  legislature  has  power  to  change  at  any  time  the  requirements 
in  reference  to' the  appointment  of  an  agent  upon  whom  process  may 
be  served  in  actions  or  proceedings  to  which  the  corporation  is  a 
party.  Thus  although  the  legislature  of  a  state '  provided  for  serv- 
ice of  process  upon  a  particular  person — ^the  secretary  of  state — in 
behalf  of  a  foreign  corporation,  and  a  foreign  corporation  had,  pur- 
suant to  the  provisions  of  the  statute,  duly  appointed  that  officer  its 
agent  to  receive  process  for  it,  it  was  held  that  the  legislature  had 
the  right  to  subsequently  provide  by  statute  for  service  upon  other 
agents,  aad  if  the  corporation  continued  thereafter  to  do  business 
in  the  state,  it  impliedly  assented  to  the  terms  of  the  statute,  at  least 
to  the  extent  of  consenting  to  the  service  of  process  upon  an  agent 

&  Manufacturing  Co.,  126  Ky.  636,  31  Magoffin    v.    Mutual    Reserve    Fund 

Ky.  L.  Rep.  1019,  104  S.  W.  389.  Life  Ass'n,  87  Minn.  260,  94  Am.  St. 

But  a  foreign  corporation  engaged  Rep.  699,  91  N.  W.  1115;  Johnston  v. 

in    interstate    commerce    only    is    not  Mutual  Reserve  Fund  Life  Ass'n,  45 

required  to  comply  with  the  laws  of  N.  Y.  Misc.  316,  90  N.  Y.  Supp.  539, 

a  state  in  regard  to  filing  its  articles  afE'd   104   N.  Y.   App.  Div.   544,  550, 

rff   incorporation   and   designating   an  629,  93  N.  Y.  Supp.  1048,  1052,  1062; 

agent  upon  whom  service   of  process  Fisher  v.  Traders'  Mut.  Life  Ins.  Co., 

may   be    made    in    order    to    transact  136  N.  C.  217,  48  S.  E.  667;  Moore  v. 

interstate   business.     Toledo    Comput-  Mutual  Reserve  Fund  Life  Ass'n,  129 

ing  Scale  Co.  v.  Young,  16  Idaho  187,  N.  C.  31,  39  S.  B.  637;  Biggs  v.  Mutual 

101  Pae.  257.  Reserve  Fund  Life  Ass'n,  128  N.  C. 

See  §§  5762-57'84,  supra.  5,  37  S.  E.  955. 

See     §§  5941-5979,    infra,    for    the  See   §  5903,  infra, 

effect    of    noncompliance    by    foreign  68 State  v.  St.  Mary's  Franco- Amer- 

corporation    with    statutory    require-  iean  Petroleum  Co.,  58  W.  Va.  108,  1 

ments.  L.   R.   A.    (N.    S.)    558,    112   Am.   St. 

67  Hill  V.  Empire  State-Idaho  Min-  Rep.  951,  6  Ann.  Cas.  38,  51  S.  E.  865, 

ing  &  Developing  Co.,  156  Fed.  797;  afE'd  203  U.  S.  183,  51  L.  Ed.  144. 
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so  far  representative  in  character  that  the  law  would  imply   au- 
thority on  his  part  to  receive  such  service  within  the  state.** 

Under  a  statute  providing  that  before  any  f orei^  corporation 
shall  begin  to  carry  on  any  business  in  the  state,  it  shall  file  in  the 
ofSee  of  the  secretary  of  state  a  certificate  designating  an  agent  upon 
whom  service  of  process  may  be  made,  it  was  held  that  where  a  for- 
eign corporation  had  appointed  an  agent  for  such  purpose,  and  after- 
wards filed  a  certificate  appointing  another  person  as  the  agent  of 
such  corporation,  reciting  that  appointment  was  made  under  such 
statute,  the  authority  of  the  first  agent  was  impliedly  revoked  by  the 
appointment  of  the  second,  and  the  filing  of  the  certificate  of  such 
appointment  in  the  office  of  the  secretary  of  state,  and  that  service 
upon  the  person  first  appointed  as  agent,  made  after  the  filing  of  the 
certificate  Appointing  the  second  agent,  was  not  sufficient  to  bind  the 
corporation^" 

§  5903.  Statutes  requiring  consent  to  service  of  process  upon  state 
officiaJs.  Statutes  providing  that  foreign  corporations  doing  busi- 
ness in  the  state  shall  designate  an  agent  upon  whom  process  against 
the  corporation  may  be  served  indicate  the  purpose  of  the  state  that 
foreign  corporations  engag'ed  in  business  within  its  limits  shall  take 
controversies  growing  out  of  that  business  to  its  courts,  and  not 
compel  a  citizen  having  such  controversy  to  seek  the  state  in  which 
the  corporation  has  its  home  for  the  purpose  of  enforcing  its  claims. 
Many  of  the  statutes  simply  provide  that  the  foreign  corporation  shall 
name  some  person  or  persons  upon  whom  service  of  process  could 
be  made.  The  insufSciency  of  such  provision  is  evident,  for  the  death 
or  removal  of  the  agent  from  the  state  leaves  the  corporation  without 
any  person  upon  whom  process  could  be  served.  To  remedy  this 
defect  some  states  have  passed  statutes  providing  that  the  corporation 
shall  consent  that  service  of  process  may  be  made  upon  a  permanent 
official  of  the  state,  so  that  the  death,  removal  or  change  of  officer 

69  Connecticut  Mut.  Life  Ins.  Co.  v.  or   intended  to   have,  more  than  one 

Spratley,  172  XJ.  S.  602,  43  L.  Ed.  569.  agent  for  that  purpose.     On  the  con- 

TOMullins   V.    Central   Coal  &   Coke  trary,  it  is  shown  that  the  authority 

Co.,  73  Ark.  333,  84  S.  W.  477.     The  of  the  first  agent  had  been  revoked, 

court   said:      "While   it  is  true   that  and  the   question  is  whether  the  ap- 

there    is    nothing   in   the   law   which  pointment   of   the   second   agent,   and 

prevents   a  foreign   corporation   from  the   filing   of   the   certificate   of   such 

having   in   this   state   more   than   one  appointment  required  by  the  statute, 

agent   upon   whom   summons   may   be  was  sufficient  notice  of  such  revoca- 

served,   we    think   the    evidence   does  tion.    As  before  stated,  we  are  of  the 

not   show   that   this   corporation   had,  opinion  that  it  was.'' 
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will  not  put  the  corporation  beyond  the  reach  of  the  process  of  the 
courts.'^ 


'l  United  States.  Hunter  v.  Mutu- 
al Eeserve  Fund  Life  ,  Ins.  Co;,  218 
TJ.  S.  573,  54  L.  Ed.  1155,  30  L.  E. 
A.  (N.  S.)  686;  Old  Wayne  Mut. 
Life  Ass'n  v.  MeDonough;, 204  V.  S. 
8,  51  L.  Ed.  345,  rev'g  164  Ind.  321, 
66  N.  E.  703;  St.  Mary's  Franco- 
American  Petroleum  Co.  v.  West  Vir- 
ginia^ 203  U.  S,  183,  51  L.  Ed.  144, 
afe'g  58  W.  Va.  108,  1  L.  R.  A.  (N.  S.) 
558,  112  Am.  St.  Rep.  951,  51  S.  E. 
865;  Mutual  Reserve  Fund  Life  Ass'n 
V.  Phelps,  190  U.  S.  147,  47  L.  Ed. 
987;  Connecticut  Mut.  Life  Ins.  Co. 
V.  Spratley,  172  U,.  S.  602,  43  L.  Ed. 
569,  afC'g  99  Tenn.  322,  44  L.  R.  A. 
442,  42  8.  W.  145;  Lyden  v.  Western 
Life  Indemnity  Co.,  204  Fed.  687; 
Wylie  Permanent  Camping  Co.  v. 
Lynch,  195  Fed.  386;  Southern  R.  Co. 
V.  Simon,  184  Fed.  959;  Webster  v. 
Iowa  State  Traveling  Men's  Ass'n, 
165  Fed.  367;  Vance  v.  Pullman  Co., 
160  Fed.  707;  Davis  v.  Kansas  &  T. 
Coal  Co.,  129  Fed.  149;  Sparks  v.  Na- 
tional Masonic  Ace.  Ass'n,  73  Fed. 
277;  Farmer  v.  National  Life  Ass'n, 
50  Fed.  829;  Knapp,  Stout  &  Company 
V.  National  Mut.  Fire  Ins.  Co.,  30  Fed. 
607;  Ehrman  v.  Teutonia  Life  Ins. 
Co.,  1  McCrary  123,  1  Fed.  471. 

Arkansas.  Vulcan  v.  Const.  Co.,  95 
Ark.  588,  130  S.  W.  583;  Masons' 
Fraternal  Ace.  Ass'n  v.  Riley,  60  Ark. 
578,  31  S.  W.  148;  Union  Guaranty 
&  Trust  Co.  V.  Craddock,  59  Ark.  593, 
28  S.  W.  424. 

California.  Holiness  Church  of  San 
Jose  V.  Metropolitan  Church  Ass'n, 
12  Cal.  App.  445,  107  Pac.  633. 

Indiana.  Modern  Woodman  of 
America  v.  Noyes,  158  Ind.  503,  64 
N.  E.  21;  Rehm  v.  German  Ins.  &  Sav. 
Inst.,  125  Ind.  135,  25  N.  E.  173;  Old 
Wayne  Mut.  Life  Ass'n  v.  Flynn,  31 
Ind.  App.  473,  68  N.  E.  327. 

Iowa.    Greaves  v.  Posner,  111  Iowa 


651,  82  N.  W.  1022;  Sparks  v.  National 
Masonic  Aec.  Ass'n,  100  Iowa  458,  69 
N.  W.  678.  , 

Kansas.  Mutual  Reserve  Fund  Life 
Ass'n  V.  Boyer,  62  Kan.  31,  50  L.  R. 
A.  538,  61  Pac.  387. 

Kentucky.  Germania  lua.  Co.  v. 
Ashby,  112  Ky.  303,  99  Am.  St.  Rep. 
295,  65  S.  W.  611;  Aetna  Ins.  Co.  v. 
Com.,  106  Ky.  864,  45  L.  R.  A.  355, 
51  S.  W.  624;  American  Fire  Ins.  Co. 
V.  Bland,  19  Ky.  L.  Rep.  287,  40  S. 
W.  670. 

Louisiana.  The  Fair  v.  American 
Union  Fire  Ins.  Co.,  135  La.  48,  64  So. 
977. 

Massachusetts.  Enterprise  Brewing 
Co.  V.  Grime,  173  Mass.  252,  53  N.  E. 
855;  Rothroek  v.  Dwelling  House  Ins. 
Co.,  161  Mass.  423,  23  L.  R.  A.  863, 
42  Am.  St.  Rep.  418,  37  N.  B.  206. 

Minnesota.  State  v.  Brotherhood 
of  American  Yeomen,  ill  Minn.  39, 
126  N.  W.  404;  MagofBn  ,v.  Mutual 
Reserve  Fund  Life  Ass'n,  87  Minn. 
260,  94  Am.  St.  Rep.  699,  91  N.  W. 
1115. 

Nevada.  Brooks  v.  Nevada  Nickel 
Syndicate,  24  Nev.  311,  53  Pac.  597; 
Lonkey  v.  Keyes  Silver  Min.  Co.,  21 
Nev.  312,  17  L.  R.  A.  351,  31  Pac.  57. 

New  Jersey.  Groel  v.  United  Elec. 
Co.  of  New  Jersey,  69  N.  J.  Bq.  347, 
60  Atl.  822. 

New  York.  Laflin  v.  Travelers' 
Ins.  Co.,  121  N.  Y.  713,  24  N.  E.  934; 
South  Pub.  Co.  V.  Fire  Ass'n,  67  Hun 
41,  21  N.  Y.  Supp,  675;  Johnston  v. 
Mutual  Reserve  Co.,  43  Misc.  251,  87 
N.  Y.  Supp.  438,  afC'd  45  Misc.  316, 
90  N.  Y.  Supp.  539;  People  v.  justices 
City  Court,  33  N.  Y.  St.  Rep.  147,  11 
N.  Y.  Supp.  773. 

North  Carolina.  Currie  v.  Golconda 
Mijirng  &  Milling  Co.,  157  N.  C.  209, 
72  S.  E.  980;  Fisher  v.  Traders'  Mut. 
Life  Ins.  Co.,  136  N.  C.  217,  48  S.  E. 
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Such  legislation  has  been  frequently  called  in  question,  and  as  fre- 
quently decided  to  be  a  valid  e:^ercise  of  the  power  residing  in  the 
states  to  exclude  foreign  corporations  altogether  from  their  borders, 
or  to  admit  them  upon  such  terms  and  conditions  as  the  states  may 
deem  proper  for  the  protection  of  their  own  interests  and  those  of 
their  citizens.'^ 

Some  of  the  statutes  provide  that  the  stipulations,  agreeing  that 


667;  Mutual  Reserve  Fund  Life  Ass'n 
V.  Scott,  136  N.  C.  157,  48  S.  E.  581; 
Moore  v.  Mutual  Reserve  Fund  Life 
Ass'n,  129  N.  C.  31,  39  S.  E.  637; 
Biggs  V.  Mutual  Reserve  Fund  Life 
Ass'n,  128  N.  C.  5,  37  S.  E.  955. 

Wisconsin.  Paulus  v.  Hart-Parr 
Co.,  136  Wis.  601,  118  N.  W.  248. 

See  §  6033,  infra. 

Thus  it  was  provided  by  statute  in 
Kentucky:  "Before  authority  is 
granted  to  any  foreign  insurance  com- 
pany to  do  business  in  this  state,  it 
must  file  with  the  commissioner  a 
resolution  adopted  by  its  board  of  di- 
rectors consenting  that  service  of 
process  upon  any  agent  of  such  com- 
pany in  this  state  or  upon  the  com- 
missioner of  insurance  in  this  state, 
in  any  action,  brought  or  pending  in 
this  state,  shall  be  a  valid  service 
upon  said  company;  and  if  process  is 
served  upon  the  commissioner  it  shall 
be  his  duty  to  at  omce  send  it  by 
mail,  addressed  to  the  company  at  its 
principal  office."  Mutual  Reserve 
Fund  Life  Ass'n  v.  Phelps,  190  TJ.  S. 
147,  47  L.  Ed.  147. 

Under  a  statute  requiring  a  foreign 
insurance  company  before  doing  busi- 
ness in  the  state  to  appoint  by  a 
power  of  attorney  the  superintendent 
of  the  insurance  department  to  be  its 
agent  for  the  service  of  process,  it 
was  held  to  be  proper  to  follow  the 
statute  and  appoint  the  superintend- 
ent of  the  insurance  department  as 
such,  by  his  official  name,  and  it  was 
not  necessary  that-the  individual  name 
of  the  superintendent  should  have 
been  inserted  in  the  power  of  attorney. 


Lafflin  v.  -  Travelers '  Ins.  Co.,  121  N. 
Y.  713,  24  N.  E.  934. 

It  was  also  held  under  such  statute 
that  the  fact  that  the  power  of  at- 
torney appointed  the  superintendent 
of  the  insurance  department  or  "his 
successor  in  office,"  was  unobjection- 
able, as  it  was  clearly  an  appoint- 
ment of  the  present  superintendent, 
and  whoever  might  at  any  time  be 
his  successor,  and  it  would  be  hyper- 
critical to  give  the  language  any  other 
meaning.  Laffiin  v.  Travelers'  Ins. 
Co.,  121  N.  Y.  713,  24  N.  E.  934. 

Under  such  a  statute  providing  for 
the  appointment  of  a  state  official, 
and  requiring  that  a  certificate  of 
such  appointment  "duly  certified  and 
authenticated"  shall  be  filed  in  a  cer- 
tain office,  it  was  held  that  a  formal 
power  of  attorney  authorized  by  a 
formal  resolution  of  the  board  of  di- 
rectors and  purporting  to  be  signed 
by  the  president  and  secretary  of  the 
corporation  and  its  execution  ac- 
knowledged by  them  before  a  notary 
public,  whose  certificate  was  attested 
by  his  seal,  was  sufficiently  certified 
and  authenticated  to  authorize  its  be- 
ing filed,  as  the  act  did  not  require 
that  it  should  be  authenticated  in 
any  particular  manner.  Lafflin  v. 
Travelers'  Ins.  Co.,  121  N.  Y.  713, 
24  N.  E~.  934. 

72 Fisher  v.  Traders'  Mut.  Life  Ins. 
Co.,  136  N.  C.  217,  48  S.  E.  667,  citing 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569, 
and  Mutual  Reserve  F.  L.  Ass'n  v. 
Phelps,  190  U.  S.  147,  47  L.  Ed.  987, 
and  distinguishing  Pennoyer  v.  NefE, 
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any  legal  process  affecting  the  corporation,  may  be  served  on  the 
state  official  or  the  agent  specified  by  the  corporation  to  receive 
service  of  process,  cannot  be  revoked  so  long  as  any  liability  of  the 
stipulating  corporation  to  any  a-esident  of  the  state  continues.''^  Un- 
der such  a  statute,  a  foreign  corporation  which  has  filed  such  stipula- 
tion, cannot,  after  ceasing  to  do  business  in  the  state,-  revoke  the  power 
of  its  agents,  and  render  ineffective  a  service  of  process  upon  the 
state  official  in  any  action  on  an  insurance  policy  issued  while  the 
corporation  was  doing  business  in  the  state.'* 

By  other  statutes  it  is  provided  that  no  foreign  insurance  company 
shall  be  admitted  and  authorized  to  do  business  in  the  state  until  it 
shall  by  a  duly  executed  instrument  filed  in  his  office  constitute  and 
appoint  the  insurance  commissioner,  or  his  successor  in  office,  its  true 
and  lawful  attorney  upon  whom  all  lawful  processes  in  any  action 
or  legal  proceeding  against  it  may  be  served,  and  therein  shall  agree 
that  any  lawful  process  against  it  which  may  be  served  upon  its  said 
attorney  shall  be  of  the  same  force  and  validity  as  if  served  upon 
the  company,  and  that  the  authority  thereof  shall  continue  in  force 
irrevocable  so  long  as  any  liability  of  the  company  remains  outstand- 
ing in  the  state.  "Where  such  a  statute  obtains,  the  appointment  which 
the  foreign  corporation  is  required  to  make  and  file  with  the  state  offi- 
cial before  doing  business  in  the  state,  authorizing  the  service  of  proc- 
ess in  any  action  against  it  on  such  officer,  is  irrevocable  for  any  cause 
as  to  all  of  its  outstanding  liabilities  growing  out  of  any  business  done 
in  the  state  while  the  corporation  was  doing  business  therein.'^    Un- 

95  U.  8.  714,  24  L.  Ed.  565,  and  Wilson  Life  Ass'n,  128  N.  C.  5,  37  S.  E.  955. 

V.  Seligman,  144  U.  S.  41,  36  L.  Ed.  74  Moore   v.   Mutual  Reserve   Fund 

338.    See  also  Old  Wayne  Mut.  Life  Life  Ass'n,  129  N.  C.  31,  39  S.  E.  637; 

Ass'n  V.  McDonough,  204  U.  S.  8,  51  Biggs   v.   Mutual   Reserve  Fund  Life 

L.  Ed.  345,  rev'g  on  another  ground  Ass'n,  128  N.  C.  5,  37  N.  E.  955. 

164  Ind.  321,  73  N.  E.  703;  Davis  v.  76Magofan  v.  Mutual  Reserve  Fund 

Kansas  &  T.  Goal  Co.,  129  Fed.  149;  Life  Ass'n,  87  Minn.  260,  94  Am.  St. 

Groel   V.    United    Elee.    Co.    of   New"  Kep.  699,  91  N.  W.  1115,  distinguish- 

Jersey,  69  N.  J.  Eq.  397,  60  Atl.  822.  ing  Mutual  Reserve  Fund  Life  Ass'n 

73 Old  Wayne   Mut.   Life  Ass'n  v.  v.  Boyer,  62  Kan.  31,  50  L.  R.  A.  538, 

MeDonough,  204  IT.   S.   8,  51  L.  Ed.  61   Pae.    387,   and   Swann   v.   Mutual 

345,  rev'g  164  Ind.  321,  73  N.  E.  703;  Reserve   Fund   Life   Ass'n,    100   Fed. 

Collier  v.  Mutual  Reserve  Fund  Life  n  922;  Fisher  v.  Traders'  Mut.  Life  Ins. 

Ass'n,  119  Fed.  617;  Fisher  v.  Traders'  Co.,  136  N.  C.  217,  48  S.  E.  667. 

Mut.  Life  Ins.  Co.,  136  N.  C.  217,  48  In  MagofBn  v.  Mutual  Reserve  Fund 

S.  E.  667;   Moore  v.  Mutual  Reserve  Life  Ass'n,  87  Minn.  260,  94  Am.  St. 

Fund  Life  Ass'n,  129  N.  C.  31,  39  S.  Rep.   699,  91   N.  W.   1115,  the   court 

E.  637;  Biggs  V.  Mutual  Reserve  Fund  said:     "It  is   the   contention   of  the 
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der  such  statute  it  was  held  that  notwithstanding  the  state  official  had 
revoked  the  license  of  a  foreign  insurance  company,  and  that  there- 
after and  before  the  commencement  of  the  suit  in  question  such  com- 
pany had  executed  and  filed  an  instrument  purporting  to  revoke  such 
stipulation,  it  was  irrevocable  as  to  all  of  its  outstanding  liabilities 
growing  out  of  any  policies  issued  by  it  in  the  state  while  the  stipula- 


defendant  that  the  sole  consideration 
for  the  stipulation  was  the  license  to 
do  business  in  this  state,  and  that, 
when  the  latter  was  revoked  for  any 
cause,  the  stipulation  was  revocable, 
and,  further,  that  the  express  provi- 
sion of  the  statute  to  the  effect  that 
the  stipulation  shall  continue  irrevoca- 
ble so  long  as  any  liability  of  the  com- 
pany remains  outstanding  in  this  state 
is  not  a  bar  to  its  right  to  revoke  the 
stipulation  or  power,  because  it  was 
not  one  coupled  with  an  interest.  The 
case  of  Association  v.  Boyer  (Kan. 
Sup.),  61  Pac.  387,  50  L.  R.  A.  538, 
cited  in  support  of  this  claim,  is  not 
in  point,  for  the  reason  that  the  lia- 
bility sought  to  be  enforced  in  that 
ease  grew  out  of  a  policy  made 
wholly  in  another  state  two  years 
after  its  license  had  been  revoked  and 
it  had  ceased  to  do  business  in  the 
state;  or,  in  other  words,  the  liability 
in  that  case  was  not,  as  in  this,  an 
outstanding  liability  of  the  company 
in  the  state  at  the  time  the  power  was 
revoked.  The  case  of  Swann  v.  As- 
sociation (C.  0.),  100  Fed.  922,  also 
relied  on  by  the  defendant,  is  dis- 
tinguishable from  the  one  here  under 
consideration.  In  that  case  the  stat- 
ute construed  fixed  no  limit  to  the 
duration  of  the  operation  of  the  stipu- 
lation, and  the  court  held  that  it  was 
not  perpetual,  but  'coextensive,  in  its 
terms  of  existence,  with  the  consider- 
ation, so  to  speak,  upon  which  it  was ' 
adopted,  namely,  the  authority  to  it 
[the  company]  to  transact  business  in 
the  state.'  But  our  statute  fixes  a 
limitation  to  the  term  of  the  power, 
which  is  'irrevocable  [only]  so  long 


as  any  liability  of  the  company  re- 
mains outstanding  in  this  state. '  The 
only  question,  then,  in  this  ease  is 
v/hether  this  provision  of  the  statute 
is  to  be  given  any  efEeet.  The  con- 
struction given  to,  it  and  the  stipula- 
tion by  the  defendant  render  both  of 
no  practical  effect  for  the  protection 
of  resident  policyholders,  who  accept 
their  policies  and  part  with  their 
money  while  the  stipulation  is  in 
force.  Whether  the  stipulation  is  a 
power  coupled  with  an  interest  within 
the  technical  ineanlng  of  that  term 
it  is  unnecessary  to  inquire,  for  it  is 
certainly  an  agreement  relating  to  the 
remedy  which  policyholders  might 
have  for  the  enforcement  of  any  lia- 
bility of  the  company  growing  out  of 
its  policies  issued  while  the  stipula- 
tion is  in  force.  The  stipulation  was 
not  intended  for  the  benefit  of  the 
insurance  commissioner  or  of  the  state, 
but  it  was  an  agreement  exacted  by 
the  state  for  the  benefit  of  its  citizens, 
as  a  condition  precedent  to  the  right 
of  the  company  to  do  business  in  the 
state.  It  entered  into  and  became  a 
part  of  every  policy  which  the  com- 
pany issued  in  the  state  while  it  was 
in  force,  and  the  insured  acquired  an 
interest  therein  to  the  same  extent 
as  if  it  were  written  into  each  policy, 
for  the  parties  are  deemed  to  have 
contracted  with  reference  to  the  stat- 
ute." 

The  designation  of  the  state  ofleial 
is  not  revoked  by  the  institution  of 
insolvency  proceedings  against  the 
corporation  at  its  domicile.  The  Fair 
v.  American  Union  Fire  Ins.  Co.,  135 
La.  48,  64  So.  977. 
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tion  in  question,  or  any  renewal  thereof,  continued  in  force.'^ 

Under  a  statute  which  merely  provides  that  before  authority  shall 
be  granted  to  a  foreign  insurance  company  to  do  business  in  the 
state,  it  must  file  with,  the  commissioner  of  insurance  a  resolution  of 
the  board  of  directors  consenting  that  service  of  process  upon  any 
agent  of  the  company  in  the  state  or  upon  ,the  commissioner  of  in- 
surance of  the  state,  in  any  action  brought  or  pending  in  the  state, 
shall  be  a  valid  service  upon  the  company,  such  consent  to  service  on 
the  insurance  commissioner  is  not  limited  to  the  time  when  the  com- 
pany is  soliciting  business  in  the  state,  but  extends  to  service  in  any 
suit  based  upon  an  action  brought  on  any  policy  issued  while  the 
insurance  company  was  doing  business  in  the.  state,  even  though  the 
company  had,  prior  to  the  institution  of  the  suit,  withdrawn  from 
the  state.'" 


VSMagqffln  v.  Mutual  EeservePund 
Life  Ass'n,  87  Minn.  260,  94  Am.  St. 
Eep.  699,  91  N.  W.  1115. 

77  Home  Ben.  Soe.  of  New  York  v. 
Muehl,  109  Ky.  479,  22  Ky.  L.  Bep. 
1378,  59  S.  W.  520. 

In  Germania  Ins.  Co.  v.,  Ashby,  112 
Ky.  303,  99  Am.  St.  Eep.  295,  65  S. 
W.  611,  it  was.  said:  "There  is  no 
provision  in  the  law  limiting  this  con- 
sent to  such  time  as  the  insurance 
company  shall  do  business  in  this 
state.  The  object  a^d  purpose  of  the 
statute  *  *  *  was  to  provide  a 
mode  of  service  to  citizens  who  should 
desire  to  sue  upon  contracts  ;0f.  the 
insurance  company,  rather  than  com- 
pel them  to  go  to,  the  state  of  the 
corporation  for  redress.  If  this  eon- 
sent  is  to  be  withdrawn  as  soon  as  the 
company  withdraws,  the  pro  vision,  >  so 
far  as  the  insurance  commissioner  is 
concerned,  would  be  a  useless  provi- 
sion. Aa  long  as  the  company  is  en- 
gaged in  •  business  here,  service  can 
be  had  on  the  agent;  but  when  it 
ceases  to  do  business,  and  has  n« 
agents,  there  is  a  necessity  for  some 
person  upon  whom  process  might  be 
had.  We  conclude,  therefore,  when 
the  reason  of  the  statute  is  taken  into 
consideration,  that  it  is  intended  that 


the  consent  to  service  on  the  insur- 
ance commissioner  is  not  limited  to 
the  time  when  the  company  is  solicit: 
ing  business  here,  but  extends  to  all 
business  that  it  may  do  while  here. 
As  long  as  a  policy  issued,  is  in  force, 
or  loss  thereunder  remains  unsatisfied, 
this  consent  to  service  on  the  insur- 
ance commissioner  is  bindings " 

In  Mutual  Reserve  Fund  Life  Ass'n 
V.  Phelps,  190  U.  S.  147,  47  L.  Ed. 
987,  in  construing  the  same  statute 
the  rule  announced  by  the  Kentucky 
court  w^-s  followed  and  it  was  held 
that  service  ijpon  the  insurance  com- 
missioner in  such  an  action  w^^s  bind- 
ing upon  the  compay,  notwithstand- 
ing prior  to  the  installation  of  the 
suit  the  insurance  commissioner  had 
revpked  the  authority  of  the  company 
to,  do  business  in  the  state.  The  court 
said:,  "As  an  original  question,  and 
independently  of  any  expression  on 
the  part  of  the  [Kentucky]  Court  of 
Appeals,  we  are  of  the  opinion  that 
such  is  ihe  true  construction.  This 
and.  other  kindred  statutes  enacted  in 
various  states  indicate  the  purpose  of 
the  state  that,  foreign  corporations  en- 
gaging in  business  within  its  limits 
shall  submit  to  controversies  growing 
out  "of  that  business  to  its  courts,  and 
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Other  questions  in  connection  with  the  effect  of  statutes  requiring 
foreign  corporations  to  file  stipulations  consenting  to  service  of  proc- 
ess upon  state  ofBcials  will  be  considered  in  that  portion  of  this  work 
treating  on  service  of  process  upon  foreign  corporations.''® 

§5904.  Statutes  requiring  designation  of  agent  for  service  of 
process  and  place  of  business.  A  state  may  require  a  foreign 
corporation  other  than  a  corporation  not  subject  to  exclusion  or  re- 
striction by  the  state/®  to  maintain  a  known  place  of  business  within 
the  state  and  an  agent  residing  there,  with  authority  to  accept  and 
receive  service  of  process  against  the  corporation,  and  to  file  a  certifi- 
cate in  the  office  of  the.  secretary  of  state,  or  some  other  office,  desig- 
nating such  place  of  business  and  agent.'"    This  is  one  of  the  most 


not  compel  a  citizen  having  such  a 
controversy,  to  seek  the  state  in  which 
the  corporation  has  its  home  for  the 
purpose  of  enforcing  his  claims. 
Many  of  those  statutes  simply  pro- 
vided that  the  foreign  corporation 
should  name  some  person  or  persons 
upon  whom  service  of  process  could 
be  made.  The  insufficiency  of  such 
provision  is  evident,  for  the  death  or 
removal  of  the  agent  from  the 
state  leaves  the  corporation  with- 
out any  person  upon  whom  process 
can  be  served.  In  order  to  remedy 
this  defect  some  states,  Kentucky 
among  the  number,  have  passed  stat- 
utes, like  the  one  before  us,  providing 
that  the  corporation  shall  consent  that 
service  may  be  made  upon  a  perma- 
nent official  of  the  state,  so  that  the 
death,  removal,  or  change  of  officer 
will  not  put  the  corporation  beyond 
the  reach  of  the  process  of  the  courts. 
It  would  obviously  thwart  this  pur- 
pose if  this  association,  having  made, 
as  the  testimony  shows  it  had  made, 
a  multitude  of  contracts  with  citi- 
zens of  Kentucky,  should  be  enabled, 
by  simply  withdrawing  the  authority 
it  had  given  to  the  insurance  com- 
missioner, to  compel  all  these  parties 
to  seek  the  courts  of  New  Tork.for 
the  enforcement  of  their  claims.    It 


is  true  in  this  case  the  association 
did  not  voluntarily  withdraw  from 
the  state,  but  was  in  effect  by  the 
state  prevented  from  engagjing  in  any 
new  business.  Why  this  was  done  is 
not  shown.  It  must  be  presumed  to 
have  been  for  some  good  and  suffi- 
cient reason,  and  it  would  be  a  harsh 
construction  of  the  statute  that,  be- 
cause the  state  had  been  constrained 
to  compel  the  association  to  desist 
from  engaging  in  any  further  busi- 
ness, it  also  deprived  its  citizens  who 
had  dealt  with  the  association  of  the 
right  to  obtain  relief  in  its  courts." 
See  also  Hunter  v.  Mutual  Reserve 
Fund  Life  Ins.  Co.,  218  TJ.  8.  573, 
54  L.  Ed.  1155,  30  L.  R.  A.  (N.  S.)  686. 

78  See    §§6033,   6034,   infra. 

79  See  §§5738,  5753,  5762-5784, 
supra. 

80  United  States.  Goodwin  v.  Colo- 
rado Mortg.  &  Inv.  Co.  of  London, 
110  U.  S.  1,  28  L.  Ed.  47;  St.  Clair 
V.  Cox,  106  tJ.  S.  350,  27  L.  Ed.  222; 
French  v.  Lafayette  Ins.  Co.,  5  Mc- 
Lean 461,  Fed.  Gas.  No.  5,102,  aff'd 
Its  How.  404,  15  L.  Ed.  451;  Semple  v. 
Bank  of  British  Columbia,  5  Sawy.  88, 
Fed.  Cas.  No.  12,659. 

Alabama.  A.  J.  Cranor  &  Co.  v. 
Miller,  147  Ala.  268,  41  So.  678; 
Hanchey  v.  Southern  Home  Building 
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usual  requirements  in  statutes  regulating  the  doing  of  busifiess  in  the 
state  by  foreign  corporations  and  is  generally  a  concomitant  of  the 
requirements  that  foreign  corporations  doing  business  in  the 
state  shall  file  in  the  office  of  a  designated  official  of  the  state  a  copy 
of  their  respective  charters  or  certificates  of  incorporation.  Of  all 
the  statutory  requirements  in  respect  to  foreign  corporations  doing 
business  in  the  state  it  is  probably  the  most  important,  as  it  enables 
foreign  corporations  to  be  subjected  to  the  jurisdiction  of  the  courts 
of  the  state  and  renders  them  Jiable  to  a  personal  judgment  against 


&  Loan  Ass'n,  140  Ala.  245,  37  So. 
272;  Eslava  v.  New  York  Nat.  Build- 
ing &  Loan  Ass'n,  1^1  Ala.  480,  25 
So.  1013;  McLeod  v,  American  Free- 
hold Land  Mortg.  Co.,  100  Ala.  496, 
14  So.  409;  McCall  v.  American  Free- 
hold Land  Mortg.  Co.,  99  Ala.  427, 
12  So.  806;  Falls  v.  United  States 
Savings,  Loan  &  Building  Co.,  97  Ala. 
417,  24  L.  E.  A.  174,  38  Am.  St.  Eep. 
194,  13  So.  25;  Nelms  v.  Edinburgh- 
American  Land  Mortg.  Co.,  92  Ala. 
157,  9  So.  141;  New  England  Mortg. 
Security  Co.  v.  Ingram,  91  Ala.  337, 
9  So.  140;  Craddoek  v.  American  Free- 
hold Land  Mortg.  Co.,  88  Ala.  281,  7 
So.  196;  Dudley  v.  Collier,  87  Ala. 
431,  13  Am.  St.  Eep.  55,  6  So.  304; 
Sherwood  V.  Alvis,  83  Ala.  115,  3  Am. 
St.  Eep.  695,  3  So.  307;  Beard  v.  Union 
&  A.  Pub.  Co.,  71  Ala.  60;  American 
U.  Tel.  Co.  V.  Western  U.  Tel.  Co., 
67  Ala.  26,  42  Am.  Eep.  90. 

Arkansas.  State  v.  Hodges,  114 
Ark.  155,  L.  E.  A.  1916  F  122,  169 
S.  W.  942;  Mullins  v.  Central  Coal  & 
Coke  Co.,  73  Ark.  333,  84  S.  W.  477; 
St.  Louis,  A.  &  T.  Ey.  Co.  v.  Fire 
Ass'n  of  Philadelphia,  60  Ark.  325,  28 
L.  E.  A.  83,  30  S.  W.  350. 

Colorado.     Utley   v.    Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369;  Cockburn  „ 
V.  Kinsley,  25  Colo.  App.  89,  135  Pac. 
1112. 

Idaho.  Morris-Eoberts  Co.  v.  Ma- 
riner, 24  Idaho  788,  135  Pae.  1166; 
Kiesel  v.  Bybee,  14  Idaho  670,  95  Pae. 


20;  Smith  v.  Alberta  &  B.  C.  Explora- 
tion &  Eeclamation  Co.,  9  Idaho  399, 

74  Pac.  1071. 

Indiana.  Meixell  v.  American  Motor 
Car  Sales  Co.,  181  Ind.  153,  Ann.  Gas. 
1916  D  375,  103  N.  E.  1071;  Morrow 
V.  United  States  Mortg.  Co.,  96  Ind.  21. 

Iowa.  Green  v.  Equitable  Mut.  Life 
&   Endowment   Ass'n,   105   Iowa   628, 

75  N.  W.  635;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  100  Iowa  458,  69 
N.  W.  678;  Gross  v.  Nichols,  72  Iowa 
239,  33  N.  W.  653. 

Kentucky.  Oliver  Co.  v.  Louisville 
Eealty  Co.,  156  Ky.  628,  51  L.  E.  A. 
(N.  S.)  293,  Ann.  Cas.  1915  C  565, 
161  S.  W.  570;  Com.  v.  Eead  Phosphate 
Co.,  113  Ky.  32,  23  Ky.  L.  Eep.  2284, 
67  S.  W.  45. 

Massachusetts.  Gibson  v.  Manufac- 
turers' Ins.  Co.,  144  Mass.  81,  10  N. 
E.  729. 

Ohio.  Eureka  Ins.  Co.  v.  Parks  & 
Canfield,  1  Cine.  Eep.  574, 13  Ohio  Dec. 
730. 

Pennsylvania.  Dunbar  Furnace  Co. 
V.  Pennsylvania  E!  Co.,  237  Pa.  192, 
85  Atl.  109;  De  La  Vergne  Eefrigerat- 
ing  Mach.  Co.  v.  Kolischer,  214  Pa. 
400,  63  Atl.  971;  Blakeslee  Mfg.  Co.  v. 
Hilton  Chemical  Co.,  5  Pa.  Super.  Ct. 
184. 

Tennessee.  Peters  v.  Neely,  16  Lea 
275. 

See  §  6031  et  seq.,  infra,  for  service 
of  process  on  other  than  designated 
agent. 
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them  in  such  courts. ^^  In  considering  a  constitutional  provision  that 
no  foreign  corporatioi^  shall  do  any  business  in  the  state  without  hav- 
ing at  least  one  known  place  of  business  and  an  authorized  agent 
or  agents  therein,  the  Supreme  Court  of  Alabama  said :  ' '  The  real 
purpose  of  the  constitutional  requirement  was  to  relieve  persons  who 
have  dealings  with  foreign  corporations  of  the  burden  of  going  out 
of  the  state  to  institute  judicial  proceedings  for  the  redress 
of  grievances  suffered,  or  supposed  to  have  been  suffered,  at  the  hands 
of  such  foreign  corporations. "  *^.  ;  A  provision  that  every  foreign 
corporation  shall  file  in  a  designated  public  ofSee  of  the  state  a  state- 
ment showing  a  regular  place  of  business  in  the  state  and  the  name 
of  an  agent  to  receive  service  of  process  against  the  corporation  is  a 
police  regulation  for  the  protection  of  the  citizens  of  the  state.*^ 

The  requirement  that  a  foreign  corporation  shall  have,  a  "known 
place  of  business"  in  the  state  .does  not  mean  that  the  place  of  busi- 
ness shall  be  known  to  all  men.  It  is  sufficient  if  the  statement  re- 
quired to  be  filed  designate  the  placfe  of  business  and  the  name  of 
the  agent  authorized  to  receive  service  of  process  binding  upon  the 
corporation  and  there  is  enough  done'^o  enable  the  public  upon  in- 
quiry to  ascertain  the  place  of  business  and  the  name  of  the  agent.** 
The  designation  of  the  particular  office  or  other  place  of  business  if  in 
a  city  or  town,  where  the  agent  may  be  generally  found  in  business 
hours,  may  be  convenient  for  those  desiring  to  find  him  but  it  is  not 
necessary  to  come  within  the  requirements  of  such  a  law.**  But  a 
designation  of  a  certain  city  in  the  state  as  the  place  of  business  is 
sufficiently  definite  as  to  the  place  of  business  without  naming  a 
particular  place  in  that  city  as  the  place  of  business.*^ 

The  registered  place  of  business  need  not  be  a  place  where  the 

81  Cockburn  v.  Kinsley,  25  Colo.  Qoi  v.  Ingram,  91  Ala.  337,  9  So.  140. 
App.  89,  135  Pac.  1112;  Eureka  Ins.  See  also  Eslava  v.  New  York  Nat. 
Co.  V.  Parks  &  Canfield,  .1  Gine.  Eep.  Building  &  Loan  Ass'n,  121  Ala.  480, 
(Ohio)  574;  Dunbar  Furnace  Co.  v.  25  So,  1013;  Nelms  v.  Edinburgh- 
Pennsylvania  E.  Co.,  237  Pa.  192,  85  American  Land  Mortg.  Co.,  92  Ala. 
Atl.  106;  De  La  Vergne  Eefrig&rating  157,  9  So.  141. 

Mach.  Co.  V.  Kolischer,  .214  Pa.  400,  SSMcLeod    v.    American    Freehold 

63  Atl.  971.  Land  JVTortg.   Co.,   100   Ala.  496,   14 

82  New    England    Mortg.    Security      So.  409. 

Co.  V.  Ingram,  91  Ala.  337,  9  So.  140.  88  Eslava    v.    New    York    National 

83  Oliver  Co.  v.  Louisville  Eealty  Building  &  Loan  Ass'n,  181  Ala.  480, 
Co.,  156  Ky.  628,  51  L.  E.  A.  (N.  S.)  25  So.  1013;  McLeod  v.  American 
293,  Ann.  Cas.  1915  C  565,  161  S.  W.  Freehold  Land  Mortg.  Co.,  100  Ala. 
570.  496,  14  So.  409. 

84  New    England    Mortg.    Security 
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business  of  the  corporation  is  carried  on,  and  the  registered  agent 
need  not  be  one  performing  commercial  duties  for  the  corporation.*' 

A  certificate  stating  the  location  of  the  principal  place  of  business 
and  "that  the  general  manager  of  said  corporation,  residing  at  said 
principal  place  of  business,  is  the  agent  upon  whoin  process  may  be 
served  in  all  suits  that  may  be  commenced  against  said  corporation," 
is  not  defective  in  that  it  did  not  designate  the  particular  individual 
by  name  upon  whom,  as  agent  of  the  corporation,  process  might  be 
served,  but  the  requirement  of  the  statute  was  sufficiently  met  'by 
the  designation  of  the  "general  manager"  of  the  corporation,  resid- 
ing at  its  principal  pliace  of  business  in  the  state,  as  the  agent  to  'de- 
ceive such  process.** 

The  fact  that  the  statute  requiring  the  appointment  by  a,  foreign 
corporation  of  an  agent  to  receive  service  of  process  for  the  cor- 
poration, fixes  no  fee  or  compensation,  does  not  prevent  the  parties 
from  agreeing  upon  the  payment  of  a  certain  compensation  and  itpoii 
the  performance  of  other  duties  than  that  of  receiving  .and  forward- 
ing copies  of  the  served  process.** 


Vergne^     Refrigerating' 
Koliseher,  214  Pa^  400, 


87  De  La 
Maeh.  Co.  v. 
63  Atl.  971. 

Under  Pennsylvania  Const,  art.  xvr, 
§  5,  providing  that  no  foreign  corpora- 
tion shall  do  any  business  in  the  state, 
without  having  one  or  more  known 
places  of  business  and  an  authorized 
agent  or  agents  in  the  same  upon 
whom  process  may  be  served,  and  the 
Act  of  April  22,  1874,  Pa.  Pub.  Laws 
1874,  p.  108,  it  is  held  that  the  for- 
eign corporation  must  register  an  agent 
for  each  oMee  or  place  of  business 
which  it  has  established  within  the 
state.  Dunbar  Furnace  Co.  v.  Pennsyl- 
vania R.  Co.,  237  Pa.  192,  85  Atl.  109. 
It  is  held,  however,  that  a  foreign  cor- 
poration has  suficiently  complied  with 
such  constitutional  and  statutory  pro- 
visions if  it  has  i-egistered  its  busi- 
ness office  and  agent  thereat  within 
the  state  and  that  it  is  not  necessary 
for  it  to  register  in  addition  thereto 
a  place  of  business  in  the  state  where 
it  has  stored  ores  to  be  smelted  by 
a  furnace  company  under  a  coiitract 
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made  in  another  state.  Dunbar  Fur- 
nace Co.  V.  Pennsylvania  R. 'Co.,  237 
Pa.  192,  85  Atl.  109.         '      ' 

88  Goodwin  V.  Colorado  Mdrtg.  & 
Inv.  Go.  of  London,  110  U.  S.  1,  28 
L.  Ed.  47.  Mr.  Justice  Harlan  said: 
"The  object  of  the  statute  could  be 
best  subserved  by  a  certificate  of  the 


■character  filed,  for  the  obvious  reason 
-that  the  death  or  resignation  of  the 
incumbent  would  not  long  interfere 
with  the  bringing  of  suits  against 
the  corporation.  Had  there  been, 
when  the  certificate  was  filed,  no  such 
officer  of- the  corporation  as  a  general 
manager,  there  '  would  ■  have  been 
ground  to  contend  that  it  had  not 
performed  the  :conditiou  essential  to 
its  authority  to  do  business  in  the 
state.  But  the  answer  makes  no  claim 
of  that  kind,  but  assumes  that  it  was 
neefessary  to  give  the  name  of  some 
individual  upon  whom  process  against 
the  corporation  might  be  served." 

89Leidigh  &  Havens  Lumber  Go^  v. 
Clark,  78  Ark.  539,  94  S.  W.-  686.    ■:. 


§  5905] 


Private  Cokpobations 
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§  5905.  Whether  a^ent  required  to  be  appointed  must  be  commer- 
cial agent.  Unless  the  statute  providing  for  the  designation  of  an 
agent  upon  whom  process  may  be  served  so  requires,  it  is  not  neces- 
sary that  the  person  designated  as  such  agent  be  a  person  performing 
any  commercial  duties  for  the  corporation,  nor  is  it  necessary  that 
the  agent  be  one  who  is  authorized  to  exercise  some  of  the  contractual 
powers  which  the  corporation  is  empowered  or  permitted  to  exercise 
by  its  contracting  instruments,  but  it  is  sufSeient  if  his  authority 
is  limited  merely  to  accepting  and  receiving  service  of  process.^ 


SOMcCall  V.  American  Freehold 
Land  Mortg.  Co.,  99  Ala.  427,  12  So. 
806;  Nelms  v.  Edinburgh- American 
Land  Mortg.  Co.,  92  Ala.  157,  9  So. 
141;  De  La  Vergne  Eefrigerating 
Mach.  Co.  V.  Koliseher,  214  Pa.  400, 
63  Atl.  971. 

The  agent  so  appointed  need  not  be 
authorized  to  do  any  act  or  to  trans- 
act any  business,  to  promote  or  carry 
on  the  business  of  the  corporation, 
and  yet  may  be  an  agent  within  the 
meaning  of  the  law.  McCall  v.  Amer- 
ican Freehold  Land  Mortg.  Co.,  99  Ala. 
427,  12  So.  806;  Nelms  v.  Edinburgh- 
American  Land  Mortg.  Co-i  9^  Ala. 
157,  9  So.  UL 

Under  the  Pennsylvania  statute  it 
was  held  that  where  the  registered 
agent  was  also  the  commercial  agent, 
his  resignation  of  his  position  and 
severance  of  iis  business  relations 
with  the  corporation  did  not  ipso  facto 
annul  his  appointment  as  registered 
agent  under  the  law,  and  he  still  con- 
tinued to  be  such  registered  agent 
until  the  registration  was  canceled  in 
such  office  where  it  was  filed.  De  La 
Vergne  Eefrigerating  Mach.  Co.  v. 
Koliseher,  214  Pa.  400,  63  Atl.  971. 
In  this  case  the  court  said:  "Foreign 
corporations  frequently  appoint  at- 
torneys at  law  as  their  authorized 
registered  agents  and  name  their 
offices  as  places  of  business.  In  such 
eases  it  is  not  contemplated  that  the 
registered  agent  is  the  commercial 
business  agent,  or  that  his  office  is 


the  place  to  make  contracts  and  dis- 
play goods,  but  he  is  the  agent  with 
whom,  and  his  office  is  the  place 
where,  the  legal  business,  such  as  the 
service  of  process  and  other  legal 
matter,  may  be  made  or  transacted. 
This  is  the  sense  in  which  the  word 
'  agent '  and  the  phrase  '  place  of  busi- 
ness' are  used  in  the  Constitution  and 
the  act  of  1874.  As  applied  to  the 
present  case,  this  means  that  the  ap- 
pointment of  appellant  as  registered 
agent  gave  him  a  legal  status  as  an 
authorized  agelit,  disconnected  with 
and  independent  of  the  performance 
of  his  commercial  duties  as  the  busi- 
ness agent  of  appellee.  When,  there- 
fore, he  resigned  as  commercial  agent 
on  September  1st,  he  did  not  by  that 
act  annul  his  appointment  as  regis- 
tered agent.  To  sustain  the  conten- 
tion of  appellant  in  this  respect,  it 
would  be  necessary  to  hold  that  a 
foreign  corporation  must  not  only 
have  a  place  of  business  and  an  au- 
thorized registered  agent,  but,  to 
make  the  service  of  process  legal  and 
the  business  lawful,  the  registered 
agent  must  be  physically  present  in 
the  place  of  business  when  the  proc- 
ess is  served  or  the  details  of  the 
business  transacted.  Such  a  construc- 
tion of  the  act  is  not  only  unnecessary 
to  effectuate  its  purpose,  but  would 
surround  it  with  restrictions  and  limi- 
tations never  intended.  There  must 
be  at  least  one  place  of  business  and 
one   registered   agent   in   every   case. 
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§5906.  Statutes  requiring  deposit  of  securities.  A  state  may 
require  a  foreign  insurance  company  or  other  foreign  corporation, 
provided  it  is  not  one  of  those  which  the  state  has  no  power  to  exclude 
from  doing  business  in  the  state,*^  to  make  a  deposit  or  furnish  other 
security  for  the  protection  of  persons  who  may  deal  with  it,  and  to 
whom  it  may  become  indebted.*^  A  statute  providing  that  no 
foreign  insurance  company  shall  carry  on  business  within  the 
state  without  previously  obtaining  a  license  for  that  purpose,  and 
that  it  shall  not  receive  such  license  until  it  has  deposited  with  the 


There  must  also  be  as  many  registered 
agents  aa  there  are  places  of  business, 
and  each  registered  agent  must  have 
Ms  headquarters  at  the  designated 
place  of  business.  When  these  condi- 
tions are  complied  with,  the  require- 
ments of  the  act  are  met.  After  that 
the  details  of  the  commercial  busi- 
ness and  the  service  of  legal  process 
may  be  transacted  or  made,  in  the 
place  of  business,  or  outside  of  it,  as 
in  every  other  case  of  agency.  At  the 
time  of  the  resignation  of  appellant 
as  commercial  agent  of  appellee  the 
public  record  of  his  appointment  as 
registered  agent  remained  the  same  as 
before.  He  did  not  withdraw  as  reg- 
istered agent,  gave  no  notice  of  a 
change  in  his  relation  as  such,  and 
under  these  circumstances  it  cannot 
be  doubted  that,  if  legal  process  had 
been  served  on  him  after  September 
1st,  it  would  have  been  good." 

91  See  §§  5753,  5762-5784,  supra. 

92  United  States.  Paul  v.  Virginia, 
8  "Wall.  168,  19  L.  Ed.  357.  See  Kel- 
sey  V.  Republic  Savings  &  Loan  Ass  'n, 
110  Fed.  40;  Farmers'  Loan  &  Trust 
Co.  V.  Chieago  &  N.  P.  R.  Co.,  68  Fed. 
412;  Semple  v.  Bank  of  British  Co- 
lumbia, 5  Sawy.  88,  Fed.  Cas.  No. 
12,659. 

Arkansas.  See  Federal  Union  Sure- 
ty Co.  V.  Flemister,  95  Ark.  389,  130 
8.  W.  574. 

Georgia.  Goldsmith  v.  Home  Ins. 
Co.,  62  Ga.  379. 

Indiana.    Phenix  Ins.  Co.  v.  Burdett, 


112  Ind.  204,  13  N.  E.  705. 

New  Hampshire.  Bank  Com'rs  v. 
Granite  State  Provident  Ass'n,  70  N. 
H.  557,  85  Am.  St.  Rep.  646,  49  Atl. 
124. 

New  York.  People  v.  Granite  State 
Provident  Ass'n,  161  N.  Y.  492,  55 
N.  E.  1053,  afE'g  41  App.  Div.  257, 
58  N.  Y.  Supp.  510. 

North  Dakota.  Clarke  v.  Olson,  9 
N,  D.  364,  83.  N.  W.  519. 

Ohio.  State  v.  Aetna  Life  Ins.  Co., 
69  Ohio  St.  317,  69  N.  E.  608;  State 
V.  Tontine  Ins.  Co.,  62  Ohio  St.  428, 
57  N.  E.  60. 

Pennsylvania.  List  v.  Com.,  118  Pa. 
St.  322,  12  Atl.  277. 

South  Carolina.  Sandel  v.  Atlanta 
Life  Ins.  Co.,  53  S.  0.  241,  31  S.  B. 
230. 

Texas.  Southwestern  Surety  Ins. 
Co.  V.  Anderson,  —  Tex.  Civ.  App. 
— ,  152  S.  W.  816,  106  Tex.  46,  155 
S.  W.  1176;  Morrill  v.  Colonial  Se- 
curity Co.  (Tex.  Civ.  App.),  102  S. 
W.  937. 

Virginia.  German  Nat.  Ins.  Co.  v. 
Virginia  State  Ins.  Co.,  108  Va.  393, 
61  S.  E.  870;  Buck  v.  GnaMintors' 
Liability  Indemnity  Co.,  97  Ya.  719, 
34  S.  E.  950. 

Washington.  State  v.  Fishbaek,  79 
Wash.  290,  140  Pac.  387. 

Wisconsin.  Lewis  v.  American  Sav- 
ings &  Loan  Ass'n,  98  Wis.  203,  39 
L.  R.  A.  559,  73  N.  W.  79S. 

See  §5830,  supra. 
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treasurer  of  the  state  bonds  of  a  specified  character  and  to  a  specified 
amoiint,  does  not  violate  any  of  the  provisions  of  the  Federal  Con- 
stitiition.8^  Such  a  statute  may  further  provide  that  the  money  or 
securities  so  deposited  shall  constitute  a  trust  fund  for  the  benefit  of 
local  creditors,  and  such  a  provision  will  not  infringe  upon  the  pro- 
vision of  the'.  Federal  Constitution  that  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
severaji  states,  since  the  corporation  in  making  the  deposit  must  be 
deemed  to  have  assented  that  in  case  of  insolvency  the  fund  might 
be  distributed  afjcording  to  the  terms, of  the  statute.®* 

Where  a  deposit  of  the  securities  of  a  foreign  corporation  was  made 
in  order  to  enable  it  to  do  business  in  the  state,  and  was  within  the 
power  conferred  upon  the  corporation,!  and  not  in  violation  of  the 
trust  reposed  in  the  board  of  directors  that  the  affairs  of  the  cor- 
poration should  be  managed  and  its  property  applied  for  the  purpose 
of  cai-rying  out  the  objects  foir  whicli  the  corporation  was  created, 
it  was(held  that  the- corporation,  by  its  directors,  having  consented  to 
and  made  the  deposit,  their  action  became  binding  alike  on  members 
and 'stockholders  in  othei:  states,  anrf'they  had  thus  waived  all  right 
1,0  question  the  validity  of  the  trust  on  which  the  securities  were 
held> 

93  Paul  V.  Virginia,  8  Wall.  (IT.  S.)  posited    occupied    a    different    status 

168,  19  L.  Ed.  357.     See  §  5830,  supra.  from   that   agreed   to  by  the  parties 

.-  91  People    V.    Granite    State   Provir  wlio    were    then    alone    interested   in 

dent  Ass'n,  41  N.  Y.  App.  Div.  257,  thg  matter. 

58:  N.-  Y.  Supp.  510,  aff'd  161  N.  Y.  "  ;;Where  a  building  and  loan  associa- 

492j  55'  N.  E.  105S.  tion,  desiring  to  do  business  in  a  for- 

95  Lewis    V.    American    Savings    &  eign  state  as  authorized  by  its  charter, 

Loan  Ass'n,  98  Wis.  203,  39  L.  E.  A.  deposits,  in  compliance  with  the  laws 

559j  73  N.  W'.  793.     See  §  5830,  supra.  of  such  other  state,  a  certain  amoijnt 

In  Morrill  v.  Colonial  Security  Co.  of,  securities   with    the    treasurer    of 

(Tex.:  Civ.   App.)y  102   S.   W.'  937,  it  such    state,   to   be,  held   in   trust   for 

was  held  that   a   deposit  made  by  a  the   benefit   of   the    shareholders   and 

foreign  guaranty  and  surety,  company  creditors  in  such  state,  and  is  licensed 

with  -the  state  treasurer  under  a  stat-  to  ^transact  business  in  such  state,  and 

ute  making  such  a  deposit  a  prereq-  so  transacts  business  for  a  number  of 

uisitte  lio  its  right  to  do  business  in  years,  such   association  cannot,  upon 

the   state   was   a   trust   fund  for  the  subsequent     insolvency,     nor     can     a 

benefit  of  domestic  ereditors>:  and  that  shareholder    not    a   resident    of    such 

an   investor   in   the   securities   of   the  other  state,  plead  that  its  act  in  mak- 

eorporatiotf  subsequent  to  the  time  of  ing    such    deposit    was    ultra    vires, 

the  making  of  such  deposit  could  not  Clarke  v.  Olson,  9  N.  D.  364,  83  N. 

successfully    say   that    the    fund    de-  W.  519. 
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§5907.  Statutes  requiring  books  to  be  kept  within  the  state. 

Under  the  power  which:  a  state  possesses  to  exclude  foreign  corpora- 
tions 0^  impose  conditions  upon  their  doing  business  within  its  limits, 
it  is  held  that  a  state  may  require  foreign  corporations  to  keep  cer- 
tain books  in  the  state  for  the  inspection  of  stockholders  and  credi- 
tors.^ 


96  Connecticut.  Pratt  v.  Meriden 
Cutlery  Co.,  35  Conn.  36. 

Delaware.  Eiehardson  v.  Swift,  7 
Houst.  137,  30  Atl.  781. 

New  York.  Wadsworth  v.  ^Equitable 
Trust  Co.,  153  App.  Div.  737,  138  .N. 
Y.  Supp.  84g;  Hovey  v.  De  Long  Hpok 
&  Eye  Co.,  147  App.  Div,  881,  133  ]Sr. 
Y.  Supp.  25,  aff'g  126  li^.  Y.  Supp.  1; 
Hovey  v.  I'roctor  &  Gamble  Cb.j  139 
App.  Div.  521,  124  N.  Y.  Supp.  128; 
Hovey  v.  Eiswald,  139  App.  Div.  433,- 
124  N.  T,  Supp..  130; ;  Holla.man  v.  Bl 
Arco  Mines  Co.,  137  App!^  Div.  862, 
122  N.  Y.  Supp.  852;  Tyng  v.  Corpo- 
ration Trust  Co.,  104  App.  Div.  486, 
93  N.  Y.  Supp.  928;  Cox  v.  Island 
Min.  Co.,  65  App.  Div.  508,  73  N.  Y. 
Supp.  69,, modified  175  , If.  Y-i328,,67 
N.  E.  586;  In  re  Eappleye,  43  App. 
Div..  84,  59  N.  Y.  Supp.  338.;  People 
V.  Lake  Shore  &  M.  S.  Ey.  Co.,.,  11 
Hun  1;  Otto  v.  Franklin's  Inc.,  90 
Misc.  311,  153  N.  Y.  Supp,  107;  Alt- 
hause  ,  v.  Guaranty  m  Trust,  Co.,  78 
Misc.  181,  137  N.  Y.  Supp.  945;  Pel-' 
letreau  v.  Gjeene  Oonsol.  Gold  Min. 
Co.,  49, Misc.  233,  97  ,N.  Y.  Supp.  391; 
Fay  V.  Coughlin^Sandford  Switch  Co., 
47  Misc.  687,  94  N.  Y.,  Supp.  628; 
People  V.  Montreal  &  B.  Cppper  Co., 
40  Mise.  282,,  81  N.  Y.  Supp, '974; 
People  V.  Knickerbocker  Trust  Co.,  38 
Misc.  446,  77  N.  Y.  Supp.  1000; 
Eecknagel  v.  Empire  Self,  Lighting 
Oil  Lamp  Co.,  24  Misc.  193,  58  N.  Y. 
Supp.  635. 

Ohio.  State  V.  Farmer,  7  OMo-Cir. 
Ct.  429,  4  Ohio  Cir.  Dec.  664. 

Wisconsin.  ,  See  State  y.  Thomp- 
son's  Malted  Food  Co.,  160.- Wis.- 671, 
152  N.  W.  458.      ,  ,r,.   , 
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As  to  the  duties  of  a  corporation 
with  regard  to  keeping  books,  see 
§§  2782-2805,  supra. 

As  to  the  right  of  inspection  of 
corporate  books,  see  §§  2809-2851, 
supra,  and  parliicularly  as  to  statutes 
relative  to  foreign  corporations,  see 
§§  2825,  2851,  supra. , 

Such  statutes  are  penal  statutes  and 
should  be  construed  strictly.  Greene 
V.  Shain,  22  N.  Y.  Mise.  720,  49  N.  Y. 
Supp.  1061. 

A  foreign  corporation  having  an 
office  in  the  state  for  the  transaction 
of  business  therein  may  be  required 
by  mandamus  to  comply  with  the  pro- 
visions of  such  statute.  People  v. 
Montreal  &  B.  Copper  Co.,  40  N.  Y. 
Misc.  282,  81  N.  Y.  Supp.  974.  See 
also  §  2844  et  seq.,  supra.  But  such 
a  statute  has.  no  application  to  a  for- 
eign corporation  which  is  not  doing 
business  in  the  state.  People  v.  Mas- 
.cot  Copper  Co.,  202  111.  App.  151,  hold- 
ing that  a  foreign  mining  company 
owning  no  property  and  transacting 
no  business  in  the  state  but  merely 
maintaining  an  office,  leased  in  its 
[treasurer's  name,  for  convenience  in 
conducting  its  internal  affairs,  was 
not  subject  to  the  requirement. 

Under  such  a,  statute  it  is  held  that 
interest  will  not  run  on  the  penalties 
recovered  (Cox  v.  Island  Min.  Co., 
65  N.  Y.  App.  Div.  508,  73  N.  Y.  Supp. 
69,  modified  on  another  point  in  175 
N.  Y.  328,  67  N.  E.  586),  and  that 
stockholders  may  make  extracts  from 
the  stock  book  (Fay  v.  Coughlin- 
Sandford  Switch  Co.,  47  N.  Y,  Misc. 
687,  94  N.  Y.  Supp.  628). 


§  5908]  Private  Corporations  [Ch.  65 

§5908.  Statutes  requiring  proof  of  subscription  or  paymemt  of 
capital  stock.  A  state  has  the  right  to  require  that  a  foreign  corpo- 
ration, before  doing  business  in  the  state,  shall  furnish  proof  of  the 
subscription  or  payment  of  the  whole  or  a  certain  percentage  of  its 
capital  stock.*^ 

§  5909.  Statutes  requiring  statements  of  financial  condition,  and 
other  matters.  As  will  be  seen  elsewhere  foreign  corporations  may 
be  required  by  the  laws  of  a  state  in  which  they  seek  to  do  business 
to  make  periodical  reports  concerning  their  financial  condition.^ 
A  state  may  require  a  foreign  corporation,  whose  right  to  do 
business  within  the  state  it  has  the  power  to  regulate  or  re- 
strict, to  file  a  statement  showing  the  amount  of  capital  employed 
in  its  business,  or  other  facts  which  the  legislature  may  deem  ma- 
terial.^ The  failure  of  a  foreign  corporation  doing  business  in 
the  state  without  complying  with  the  requirements  of  a  statute  re- 
quiring foreign  corporations  desiring  to  do  business  in  the  state  to  file 
a  certificate  in  the  office  of  the  secretary  of  state  setting  forth  cer- 
tain facts  and  making  the  officers,  agents  and  stockholders  of  a  non- 
complying  corporation  liable  on  all  contracts  of  the  corporation  made 
within  the  state  during  the  time  that  it  is  so  in  default, '  does  not 
relieve  it  of  its  duty  to  file  an  annual  report  setting  forth  the  financial 
condition  of  the  corporation  as  required  by  another  provision  of  the 

97  English  &  Seottish-Araeriean  Indiana.  TTnited  States  Exp.  Co.  v. 
Mortg.  &  Inv.  Co.  v.  Mardy,  93  Tex.  Lucas,  36  Ind.  361;  Barney  v.  Daniels, 
289,  55  S.  W.  169.     See  also  Fraser      32  Ind.  19. 

\'.  Mines  Leasing  Co.,  16  Colo.  App.  Kansas.    Jordon  v.  Western  U.  TeL 

444,  66  Pao.  167.  Co.,  69  Kan.  140,  76  Pae.  396,  modified 

As  to  the  proof  of  subscription  in  70  Kan.  880,  85  Pac.  285;  Swift  &  Co. 

the  ease  of  corporations  generally,  see  v.  Platte,  68  Kan.  1,  74  Pae.  635,  72 

§  692,  supra;   as   to  payment  of  sub-  Pae.  271;  Thomas  v.  Bemington  Paper 

scriptions    as    affecting   the    right    of  Co.,    67   Kan.    599,    73    Pac.    909;    De 

such  corporations  to  do  business,  see  Camp  v.  Warren  Mortg.  Co.,  65  Kan. 

§  707,  supra.  860,  70  Pac.  581. 

98  See  §  2860,  supra.  See  also  State  Massachusetts.  Heard  v.  Pictorial 
V.  Aetna  Banking  &  Trust  Co.,  34  Press,  182  Mass.  530,  65  N.  E.  901; 
Mont.  379,  87  Pae.  268;  Manhattan  Washington  County  Mut.  Ins.  Co.  v. 
Trust  Co.  V.  Davis,  23  Mont.  273,  58  Hastings,  2  Allen  398;  Washington 
Pac.  718;  Bankers  Life  Ins.  Co.  v.  County  Mut.  Ins.  Co.  v.  Dawes,  6  Gray 
Fleetwood,  76  Vt.  297,  57  Atl.  239.  376. 

99  Colorado.     Nolds    v.    Hendrie    &  Missouri    See  Central  Coal  &  Coke 
Bolthofe  Mfg.   Co.,   56   Colo.   322,   138  Co.  v.  Optimo  Lead  &  Zinc  Co.,  157 
Pac.  22;  Fraser  &  Chalmers  v.  Mines  Mo.  App.  720,  139  S.  W.  525. 
Leasing  Co.,  16  Colo.  App.  444,  66  Pac.  Montana.     Manhattan  Trust  Co.  v. 
167.  Davis,  23  Mont.  273,  58  Pac.  718. 
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statute  which  makes  its  officers  and  directors  liable  for  all  its  debts 
contracted  by  it  during  the  year  next  preceding  the  time  when  such 
report  should  be  filed  and  until  it  shall  be  filed,  nor  does  it  relieve 
such  officers  and  directors  from  such  liability.^ 


§5910.  Retaliatory  constitutional  or  statutory  provisions.    In  a 

number  of  states  the  legislatures  have  enacted  statutes  of  a  retaliatory 
nature  for  the  purpose  of  putting  foreign  corporations  under  the 
same  restrictions  and  burdens  as  are  imposed  by  the  statutes  by 
which  they  were  created  upon  corporations  of  the  state  enacting  the 
statute.''     In  some  states  there  are  constitutional  provisions  to  this 


New  Hampshire,  Pierce  v.  Yeaton, 
100  Atl.  604. 

Ohio.  Bigalow  Fruit  Co.  v.  Armour 
Car  Lines,  74  Ohio  St.  168,  78  N.  B. 
267. 

As  to  reports  required  of  corpora- 
tions generally,  see  §§  2852-2923, 
supra,  ^nd  as  to  the  applicability  of 
these  provisions  to  foreign  corpora- 
tions, see  §  2860,  supra. 

See  Bigalow  Fruit  Co.  v.  Armour 
Car  Lines,  74  Ohio  St.  168,  78  N.  E. 
267,  for  the  application  of  Ohio  Rev, 
St.  1906,  §§  148c,  148d  to  a  foreign 
corporation,  whose  Business  was  the 
furnishing  of  refrigerator  cars  and  ice 
therefor  for  transportation  purposes 
partly  Within  the  state  and  partly 
without,  and  across  the  state. 

New  Hampshire  Pub.  St.  c.'148,  §  21, 
providing  that  foreign  manufacturing 
corporations  doing  business  in  the 
state  shall  conform  to  the  laws  of  the 
state  as  to  returns  and  taxation,  the 
same  as  domestic  corporations,  does 
not  impose  any  liability  upon  officers 
or  stockholders  for  failing  to  make 
such  returns.  Pierce  v.  Yeaton,  — 
N.  H.  — ,  100  Atl.  604. 

1  Nolds  V.  Hendrie  &  BolthoflF  Mfg. 
Co.,  56  Colo.  322,  138  Pac.  22.  See 
also  §  2861,  supra. 

The  Illinois  statute  (J.  &  A.  If  2531) 
does  not  render  void  a  contract  of  a 
foreign  corporation  which  has  failed 
to  file  the  report,  but  simply  provides 


the  penalty  of  exclusion  from  the 
state  courts.  The  provision  does  not 
aflEect  the  right  to  resort  to  the  fed- 
eral courts.  Kawin  &  Co.  v.  American 
Colortype  Co.,  243  Fed.  317.  See,  gen- 
erally, §§  2891-2893,  supra. 

2  United  States.  Philadelphia  Fire 
Ass'n  v.  New  York,  119  U.  S.  110, 
30  L.  Ed.  .342;  First  Nat.  Bank  of 
Butte  V.  Weidenbeck,  97  Fed.  896. 

California.  Miles  v.  Woodward,  115 
Cal.  308,  46  Pac.  1076. 

Georgia.  Goldsmith  v.  Home  Ins.* 
Co.,  62  Ga.  379. 

Illinois.  People  v.  Fidelity  &  Cas- 
ualty Ins.  Co.  of  New  York,  153  111. 
25,  26  L.  E.  A.  295,  38  N.  E.  752; 
Germania  Ins.  Co.  v.  Swigert,  128  111. 
237,  4  L.  E.  A.  473,  21  N.  B.  530; 
Home  Ins.  Co.  v.  Swigert,  104  111.  653. 

Indiana.  Blackmer  v.  Eoyal  Ins. 
Co.,  115  Ind.  291,  17  N.  E.  580;  State 
v.  Insurance  Co.  of  North  America, 
115  Ind.  257,  17  N.  E.  574. 

Iowa.  State  v.  Fidelity  &  Casualty 
Ins.  Co.,  77  Iowa  648,  42  N.  W.  509. 

Kansas.  Phoenix  Ins.  Co.  v.  Welch, 
29  Kan.  672. 

Maryland.  Talbott  v.  Fidelity  & 
Casualty  Co.  of  New  York,  74  Md. 
536,  13  L.  E.  A.  584,  22  Atl.  395. 

Minnesota.  State  v.  Fidelity  &  Cas- 
ualty Ins.  Co.,  39  Minn.  538,  41  N.  W. 
108. 

Nebraska.  State  v.  Insurance  Co. 
of   North   America,   71   Neb.   120,   99 
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effect.*  As  will  be  seen  elsewhere;  such  a  statute  is  not  unconstitu- 
tional, either  on  the  ground  that  it  denies  to  persons  within  the  juris 
diction  of  the  state  the  equal  protection  of  its  laws,:  or  because  it  vio- 
lates the  requirement  of  equality  and  uniformity  in  taxation,  or,  by 
the  weight  of  authority,  on  the  ground  that  it  is,  in  effect,  not  itself 
the  exercise  of  legislative  power,  but  a  delegation  of  the  legislative 
power  of  the  state  to  other  states.* 

It  has  been  held  that  these  statutes  are  penal  in  their  eharactei*, 
and  are,  therefore,  to  be  strictly  construed.^    And  in  order  that  the 

3  See  Miles  v.  Woodward,  115  Cal. 


N.  W.  36,  100  N.  "W.  405,  102  N.  W. 
1022,  106  N.  W.  767. 

New  Hampsliire.  Haverhill  Ins.  Co. 
V.  Prescott,  42  N.  H.  547,  80  Am. 
Deo.  123. 

New  Jersey.  Texas  Co.  v.  Dickin- 
son, 79  N.  J.  L.  292,  75  Atl.  803;  Wolf 
V.  Lancaster,  70  N.  J.  L.  201,  56  Atl. 
172. 

New  York.  Griesa  v.  Massachusetts 
Ben.  Ass'u,  133  N.  Y.  619,  30  N.  E. 
1146,  aff'g  without  opinion  60  Hun 
581,  15  N.  Y.  Supp.  71;  People  v.  Fire 
Association  of  Philadelphia,  92  N.  Y. 
311,  49  Am.  Rep. '380. 

Ohio.  Wabash  E.  Co.  v.  Fox,  64 
Ohio  St.  133,  83  Am.  St.  Eep.  739, 
59  N.  E.  888;  State  v.  Insurance  Co., 
49  Ohio  St.  440,  16  L.  E.  A.  611,  34 
Am.  St.  Eep.  573,  31  N.  E.  658;  State 
V.  Western  XT.  Mut.  Life  Ins.  Co.,  47 
Ohio  St.  167,  8  L.  E.  A.  129,  24  N. 
B.  392;  State  v.  Eeinmund,  45  Ohio 
St.  214,  13  N.  E.  30. 

Vermont.  State  v.  Parker,  26  Vt. 
357. 

See  §  5759,  supra. 

Under  the  New  Jersey  statute  it 
has  been  held  that  a  writ  of  mandamus 
will  be  issued  requiring  the  secretary 
of  state  to  issue  a  certificate  author- 
izing a  Texas  corporation  to  do  busi- 
ness in  New  Jersey,  without  the  pay- 
ment ai  such  a  license  fee  as  the  laws 
of  the  3tate  of  Texas  exact  from  a 
New  Jersey  corporation  for  the  privi- 
lege of  doing  business  in  Texas.  Texas 
Co.  V.  Dickinson,  79  N.  J.  L.  292,  75 
Atl.  803. 


308,  46  Pae.  1076;  State  v.  Fidelity 
&  Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

4  See   §  5759,  supra. 

B  State  V.  Fidelity  &  Casualty  Ins. 
Co.,  49  Ohio  St.  440,  16  L.  E.  A.  611, 
34  Am.  St.  Eep.  "537,  31  N.  E.  658. 
See  also  State  v.  Fidelity  &  Casualty 
Ins.  Co.,  39  Minn.  538,  4i  N.  W.  108; 
Griesa  v.  Massachusetts  Ben.  'Ass  'h, 
133  N.  Y.  619,  30  N.  E.  1146,  aff'g 
without  opinion  15  N.  Y.  Supp.  71. 

In  response  to  the  contention  that 
a  statute'  of  this  character  is  recipro- 
cal in  character,  and  should,  there- 
fore, be  liberally  construed,  the 
Supreme  Court  of  Ohio  sa,id :  "A  lit- 
tle reflection  will,  we  thiiik,  show  that 
it  is  not  of  this  nature,  but,  upon 
the  other  hand,  retaliatory,  and 
should,  therefore,  he  strictly  con- 
strued; or,  in  other  words,  not  applied 
to  a  case  that  does  not  fairly  fall 
within  the  letter.  Eeciprocity  ex- 
presses the  act  of  an  interchange  of 
favors  between  persons  or  nations; 
retaliatibn,  that  of  returning  evil  for 
evil,  or  disfavors  for  disfavors.  Ac- 
curately speaking,  we  reciprocate 
favors,  and  retaliate  disfavors.  This, 
then,  is  a  retaliatory  s'tatute.  It 
treats  the  companies  of  other  states 
as  Ohio  companies  are  treated  in 
them;  but  the  moment  it  is  made  to 
appear  that'  Ohio  companies  are  not 
treated  with  the  same  favor  in  an- 
other state  that  companies  of  that 
state  are  treated  with  in  Ohio,  a  ease 
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statute  may  come  into  operation,  it  must  clearly  appear  that  the 
foreign  law  complained  of  will  have  the  discriminating  effect  against 
which  the  statute  is  directed.*  In  some  of  the  states  it  has  been  held 
that  the  mere  existence  of  a  discriminatory  law  in  another  state  is 
sufficient  to  put  suck  a  statute  into  o^eTation.'  So  the  laws  of  the 
state  may  provide  for  a  reeiprocal  tax  upon  foreign  insurance  cor- 
porations to  become  operative  upon  the  enactment  of  legislation  by 
other  states  imposing  a  tax  upon  insuraniee  corporations  organized 
under  laws  other  than  their  own,  and  in  such  case  the  tax  may  become 
operative  as  against  an  insurance  company  of  another  state  even 
though,  as  a  matter  of  fact;  no  insurance,  company  of  the  state  is 
doing  business  in  such  tither  state.'  It  has  been  held  in  Ohio,  however, 
that  since  such  a  statute  is  retaliatory  and  penal  in  its  character,  and 


is  made  for  the  application  of  its, 
provisions,  and  retaliation  follows  as 
a  result.  It  is  true,  that  the  ultipiate 
object  of  the  statute  is  to  secure  re- 
ciprocity; but  what  we  have  to  do 
with  is  not  its  ultimate,  but  its  im- 
mediate, object,  and  that  is  to  retali- 
ate on  the  companies  of  a  given  state 
disfavor  shown  to  Ohio  companies  in 
the  same  state. ' '  State  v.  Fidelity 
&  Casualty  Ins.  Co.,  49  Ohio  St.  440, 
16  L.  E.  A.  611,  34  Am.  St.  Eep.  573, 
31  N.  E.  658. 

6  People  y.  Fidelity  &  Casualty  Ins. 
Co.,  158  111.  25,  26  L.  E.  A.  295,  38 
N.  E.  752;  State  v.  Fidelity  &,  Cas- 
ualty ins.  Co.,  39  Minn.  538,  41  N.  W. 
108;.  State  v.  Fidelity  &  Casu- 
alty Ins.  Co.,  49  Ohio  St.  440,  16. L.  E. 
A.  611,  34  Am.  St.  Eep.  573.,  31  N.  B. 
658. 

7  6ermania  Ins.  Co.  v.  Swigert,  128 
111.  237,  4  L.  E.  A.  473,  21  N.  E.  530; 
State  V.  Fidelity  &  Casualty  Co;,  77 
Iowa  648,  42  N.  W.  509;  Talbott  V. 
Fidelity  &  Casualty  Co.,  74  Md.  536, 
13  L.  E.  A.  584,  22  Atl.  395.. 

Where  a  statute  provided  that 
"when  by  the  laws  of  any  other  state 
any  taxes^  fines,  penalties,  licenses, 
fees,  deposits  of  moneys  or  of  securi- 
ties, or  other  obligations  or  pTohibi- 
tions,   are   imposed   or  would  be   im- 


posed on  insuranoe  companies'  of  this 
state  doing,  or  that  might  seek  to  do, 
business  in  such  other  state,  or  upon 
their  agents  therein,  so  long  as  such 
laws  continue  in  force,  the  same  ob- 
ligations and  prohibitions,  of  what- 
ever kind,  shall  be  imposed  upon  all 
insurance  companies  of  such  other 
state  doing  business  within  this  state, 
or  upon  their  agents  here,"  it  was 
held  that  a  foreign  insurance  com- 
pany could  not  carry  on  more  than  one 
kind  of  insurance  in  the  state  when 
the  state  by  which  such  .  corporation 
was  created  prohibited  a  foreign  cor- 
poration from  making  in  that  state 
more  thani  one  kind  of  insurance,  and 
that  it  was  immaterial  whether  any 
domestic  corporation  had  ever  sought 
to  do  business  in  the  state  having  such 
,  laat-mentioned  statute  and  been  re- 
fused such  permission.  State  v.  Fidel- 
ity &  Casualty  Co.,  77  Iowa  648,  42  N. 
W.  509.  See,  however,  State  v.  Insur- 
ance Co.,  49  Ohio  St.  440,  16  L.  E.  A. 
611,  34  Am.  St.  Eep.  573,  31  N.  E.  658, 
distinguishing  State  v.  Fidelity  &  Cas- 
ualty Co.,  77  Iowa  648,  42  N.  W.  509. 
8  State  V.  Insurance.  Company  of 
North  America,  71  Neb.  320,  99  N.  W. 
36,  100  N.  W.  405,  102  N.  W.  1022, 
106  N.  W.  767. 
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must  be  strictly  construed,  the  mere  fact  that  there  is  a  discriminating 
statute  in  another  state  is  not  a  sufficient  ground  for  calling  the  enact-, 
ment  into  operation,  unless  it  is  shown  that  there  is  a  domestic  cor- 
poration actually  organized  and  liable  to  be  affected  by  such  dis- 
crimination. The  court,  in  distinguishing  the  cases  holding  that  the, 
mere  existence  of  a  discriminatory  statute  in  another  state  is  suffi- 
cient to  put  such  statute  into  operation,  called  attention  to  the  fact 
that  by  the  language  of  the  statute  involved  in  such  cases,  it  was 
provided  that  it  should  be  put  in  operation  "when  by  the  laws  of 
any  other  state,  any  *  *  *  prohibitions  are  imposed  or  would  be 
imposed  on  irisurance  companies  doing  or  that  might  seek  to  do  busi- 
ness in  such  other  state,"  while  the  Ohio  statute  contained  no  such 
provision,  but  merely  provided  that  "when  by  the  laws  of  any  other 
state  *  *  *  any  *  *  *  prohibitions  are  imposed  upon  in- 
surance companies  of  this  state  doing  business  in  such  state,  *  *  * 
the  same  prohibitions,  of  whatever  kind,  shall  be  imposed  upon  all 
insurance  companies  doing  business  in  this  state."' 

§  5911.  Statutes  requiring  foreign  corporation  not  to  become  party 
to  combination  in  restraint  of  trade.    Sometimes  it  is  requirec^ 

by  a  statute  regulating  the  right  of  a  foreign  insurance  company  to 
transact  business  in  the  state  that  it  shall  file  with  a  certain  state 
ofiicial  a  contract  or  undertaking  that  it  will  not  enter  into  any  con- 
tract, agreement,  arrangement  or  undertaking  of  any  nature  or  kind 
whatever  with  any  other  corporation,  or  association,  or  person,  the 
effect  of  which  is  to  prevent  open  and  free  competition  between  it 
and  others  in  the  business  transacted  by  it  in  the  state.  The  validity 
of  such  a  requirement  has  been  upheld.^" 

§  5912.  Statutes  imposing  liability  on  agents  of  noncomplying  cor- 
poration. A  state  may,  in  establishing  conditions  ui)on  which 
foreign  insurance  companies  will  be  permitted  to  do  business  in  the 
state,  provide  that  any  insurance  agent  who  directly  or  indirectly 
negotiates  such  insurance  for  a  company  not  authorized  to  do  busi- 
ness in  the  state  shall  be  liable  as  co-insurer  for  all  losses  incurred  by 

9  State   V.   Insurance    Co.,   49   Ohio  Fidelity  &  Casualty  Co.  of  New  York, 

St.  440,  16  L.  E.  A.  611,  34  Am.  St.  74  Md.  536,  13  L.  R.  A.  584,  22  Atl. 

Eep.  573,  31  N.  B.  658,  distinguishing  395,  and  State  v.  Fidelity  &  Casualty 

Home  Ins.  Co.  v.  Swigert,  104  111.  653;  Ins.  Co.,  39  Minn.  538,  41  N.  W.  108. 

State  V.  Fidelity  &  Casualty  Co.,  77  10  Hartford   Fire   Ins.   Co.   v.   Eay- 

lowa  648,  42  N.  W.  509;  Phoenix  Ins.  mond,  70  Mich.  485,  38  N.  "W.  474.    See 

Co.  V.  Welch,  29  Kan.  672;  Talbott  v.  also  §§  3388,  5783,  supra. 
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any  company  under  the  terms  of  the  policy  so  negotiated.^^  And, 
independently  of  statute,  the  rule  that  one  assuming  to  act  as  agent 
for  a  legally  incompetent  principal  renders  himself  personally  liable 
to  the  person  dealt  with,  unless  the  latter  knew  of  the  want  of  au- 
thority, has  been  applied  to  render  liable  as  partners,  directors  and 
officers  of  a  foreign  corporation,  not  authorized  to  do  business  in  the 
state,  on  contracts  made  by  them  in  the  corporate  name.^* 

Where  the  legislature  has  prescribed  certain  conditions  upon  which 
foreign  insurance  companies  may  do  business  in  the  state  and,  for 
the  purpose  of  making  them  more  effective,  has  fixed  penalties  against 
any  person  undertaking  to  act  as  agent  for  an  insurance  company  not 
authorized  to  do  business  in  the  state,  it  is  held  that  any  person  un- 
dertaking to  act  as  agent  of  a  foreign  insurance  company  not  au- 
thorized to  do  business  in  the  state  is  personally  liable  for  any  loss 
sustained  on  account  of  its  insolvency  or  failure  to  fulfil  its  contracts 


11  Alabama.  Noble  v.  Mitchell,  100 
Ala.  519,  25  L.  B.  A.  238,  14  So.  581. 

Kentucky.  Vertrees  v.  Head  & 
Matthews,  138  Ky.  83,  12T  S.  "W.  523. 

Peunsylvania.  McBride  v.  Biaard, 
172  Pa.  St.  542,  33  Atl.  750. 

Texas.  Price  v.  Garvin  (Tex.  Civ. 
App.),  69  S.  W.  985. 

Wisconsin.  See  Elwell  v.  Adder 
Maeh.  Co.,  136  "Wis.  82,  116  N.  W.  882. 

As  to  the  liability  of  officers  to  cred- 
itors independently  of  statute  and 
under  statutes,  see  §§  2569-2669,  supra. 

The  purpose  of  such  legislation  is  to 
protect  the  public  from  the  evils  in- 
cident to  the  writing  of  insurance 
throughout  the  state  by  so-called 
"wild-eat"  companies,  and  the  provi- 
sion making  the  agent  negotiating 
such  unauthorized  insurance  liable 
upon  the  contract  negotiated  is  in- 
tended to  operate  as  a  check  against 
the  increase  of  such  business.  Web- 
ster V.  Ferguson,  94  Minn.  86,  102 
N.  W.  213. 

Where  a  statute  provides  that  any 
person  who  shall  act  as  agent  or  solic- 
itor of  such  company  in  the  state 
without  having  first  obtained  a  copy 
of  the  certificate  authorizing  the  com- 
pany to  do  business   shall  be   guilty 


of  a  misdemeanor,  an  agent  of  a  for- 
eign insurance  company  which  was  not 
authorized  to  do  business  in  the  state 
was  not  personally  liable  on  a  policy 
of  insurance  for  misrepresenting  to  an 
applicant  for  insurance  that  the  com- 
pany was  authorized  to  do  business 
in  the  state.  Jones  v.  Horn,  104  Mo. 
App.  705,  78  S.  W.  638.  See,  however, 
McCuteheon  v.  Eivers,  68  Mo.  1^2; 
Landusky  v.  Beirne,  80  N.  Y.  App. 
Div.  272,  80  N.  Y.  Supp.  238,  afE'd 
178  N.  Y.  551,  70  N.  E.  1101. 

In  North  Dakota,  officers,  agents 
and  stockholders  of  foreign  corpora- 
tions doing  business  within  the  state 
without  complying  with  the  statutes 
thereof  are  made  liable  on  all  con- 
tracts of  such  corporation  made  with- 
in the  state.  Chesley  v.  Soo  Lignite 
Co.,  19  N.  D.  18,  121  N.  W.  73. 

IZEyerson  &  Son  v.  Shaw,  277  HI. 
524,  115  N.  B.  650,  rev'g  201  HI.  App. 
445. 

That  officers  are  not  liable  for  cor- 
porate debts  by  reason  of  failure  of 
the  corporation  to  comply  with  the 
statutory  requirements  or  conditions 
precedent  to  the  right  to  do  business, 
in  the  absence  of  a  statute  imposing 
such  liability,  see  §  2587,  supra. 
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entered  into  with  persons  who  did  not  know  that  the  company  was 
not  authorized  to  do  business  in  the  state,  and  who  believed  that  the 
person  assuming  to  act  for  it  was  its  duly  authorized  agent.  As  be- 
tween the  insured  who  in  good  faith  accepts  a  'policy  believing  it  to  be 
a  solvent  and  responsible  company  and  an  agent  who  in  violation  of 
law  induces  him  to  take  it,  the  agent  should  bear  the  loss.^*  The  lia- 
bility of  the  agent  in  such  ease  is  based  upon  the  theory  that  the 
corporation,  if  solvent  and  responsible,  could  have  been  compelled  to 
pay  the  loss,  and  so;  if  for  any  reason  the  insured  could  not  recover 
in  an  action  against  the  corporation,  neither  can  he  recover  in  an 
action  against  the  agent.^* 

Under  a  statute  providing  that  any  person  who  solicits  insurance 
and  procures  the  application  therefor  shall  be  held  to  be  the  agent 
of  the  party  thereafter  issuing  the  policy  upon  such  application  or 
a  renewal  thereof,  anything  in  the  a!pplication  or  policy  to  the  con- 
trary notwithstanding,  and  that  an  insurance  agent  shall  b^  personally 
liable  on  all  contracts  of  insurance  unlawftilly  made  by  or  through 
him  directly  or  indirectly  for  or  in  behalf  of  any  company  not  au- 
thorized to  do  business  in  the  state,  it  is  held  that  an  insurance  agent, 
within  the  intent  of  the  statute,  is  one  who  assumes  to  act  for  or  on 
behalf  of  any  company  not  authorized  to  do  business  in  the  state,  and 
it  is  not  essential  that  he  be  appointed  as  the  representative  of  such 
company,  or  that  he  be  the  authorized  agent  of  a  duly  licensed  com- 
pany.^^  But  under  such  a  statute,  a  person  assuming  to  act  as  such 
agent  is  not  liable  upon  the  contract  in  respect  to  which  he  assumed 
to  act,  by  request,  unless  the  insured  was  deceived  by  his  conduct  and 
led  to  believe  that  the  companies  involved  in  the  transaction  were 
duly  authorized  to  do  business  in  the  state.^® 

19  Vertrees    v.    Head    &    Matthews,  him  as  agent  or  assumes  in  violation 

138  Ky.  83,  127  S.  "W.  523.  of  .a  statute  to  act  as  agent,  and  the 

\    Generally   an    agent   acting,  within  person  with   whom   he   is  dealing  is 

the  scope  of  his  authority,  and  in  the  misled   thereby  to   his  prejudice,   the 

course  of  his  employment,  is  not  re-  agent  will  be  personally  liable.     Ver- 

sponsible    for    statements   and   repre-  trees  v.  Head  &  Matthews,  138  Ky. 

sentations  which  he  makes.     In  mak-  83)  127  S.  W.  523,  citing  Campbell  v. 

ing  such   statements   and  representa-  Hillman,   15   B.   Mon.    (Ky.)    508,   61 

tions   he   acts  for   his  principal,   and  Am.  Dec.  195. 

the   party  who   has   been   injured  by  14  Vertrees    v.    Head    &   Matthews, 

them   must  look  to  the  principal  for  138  Ky.  83,  127  S.  W.  523. 

indemnity    or    compensation.     But   if  16  Webster    V;    Ferguson,    94   Minn, 

an   agent   knowingly   makes  false   or  86,  102  N.  W.  213. 

fraudulent     representations     concern-  16  Webster    v.    Ferguson,    94    Minn, 

ing  any  business  matter  intrusted  to  86,  102  N.  W.  213. 
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The  legislature  having  no  power  to  make  officers,  agents  and  em- 
ployees, other  than  those  within  its  jurisdiction,  liable  for  claitns 
against  such  noncomplying  corporations,  the  reasonable  construction 
of  such  a  statute  is  that  only  such  officers,  agents  and  employees  were 
intended  to  be  embraced  by  the  statute.^''  A  statute  making  officers, 
agents  and  stockholders  of  nonresident  corporations  doing  business 
within  the  state  without  complying  with  the  statutes  thereof  liable 
on  any  and  all  contracts  of  thei  corporation  made  within  the- state, 
renders  such  officers,  agents  and  stockholders  liable  on  the'  iniplied 
contracts  or  obligations  of  such  corporations  to  return  everything 
which  was  received  by  the  corporation  under  an  express  contract  with 
it  by  a  party  who  has  rescinded  the  express  eontract.^^  Under  a  stat- 
ute providing  that  the  agent  of  any  foreign  insurance  company  which 
has  not  complied  with  the  laws  of  the  state,  shall  be  personally  liable 
on  all  contracts  of  insurance  made  by  or  through  him,  directly  or  in- 
directly for  or  on  behalf  of  any  sUeh  company,  it  'is  held  that  the 
con:tracts  upon  which  an  agent  is  made  liable  by  such  a  statute  are 
^uch  contracts  of  insurance  as  are  upon  property  in  the  state  and  no 


l7Eiehmoud  Standard  Steel,  Spike 
&  Iron  Go.  V.  Dininny,  105  Va.  439, 
53  S.  E.  961.  .  ;   , 

The  property  owned  in  the  state  by 
a  nonresident  officer  of  a  foreign  cor- 
poration which  has  not  complied  with 
the  laws  of  the  state  is  not  liable  to 
attachment  under  such  a  statute.  In 
so  holding  the  Virginia  court  said 
in  Eichmond  Standard  Steel,  Spike  & 
Iron  Co.  V.  Dininny,  105  Va.  439,  53 
8  E.  961:  "There  are  good  reasons 
v;hy  the  controlling  of&cials  of  a  for- 
eign corporation,  who  cause  their 
company  to  carry  on  business  in  this 
state  in  violation  of  her  laws,  should 
be  made  liable  to  her  citizens  for 
their  claims  against  the  company 
growing  out  of  such  business,  if  it 
could  be  done,  although  nonresidents 
of  the  state;  but  there  is  no  reason 
for  making,  and  it  would  be  the  gross- 
est injustice  to  attempt  to,  make, 
liable  the  subordinate  officers  and 
."gents  and  employees  of  the  company 
"iio  did  not  reside  in  the  state,  and 
who  were  in  no  way  responsible  for 


their  o&mpany's  acts  in  this  state. 
If  the  defendant  is  personally, .liable 
for  the  plaintiff 's,  claim  and  his-pjp.p- 
erty  can  be  attached  in  this  state  and 
subjected  to  the  satisfaction  of '  the 
plaintiff's  claim,  any  agent  or  em- 
ployee of  the  companyj  no  matter 
where  he  may  reside,  is  also  persohailly 
liable,  and  iis;  property,  in.  the  stat,e 
may  also  be  subjected  for  its  pay- 
ment, although  he.  has  neve*  been  in 
the  state  and  did'not  even  know '"that 
his  company  was  doing  business  in  -it. 
While,  the  language  of  the  statute 
may  be  sufficiently  comprehensive  'to 
embrace  all  officers;  agents,  -  and  em- 
ployees-of  sufch  company,  no  matter 
where  they  reside,  it  is  also,  we  think, 
under  Well-settled  rules  of  interpreta- 
tion, susceptible  of  the  construction 
that  it  was  only  intended  to  include 
such  officers,  agents,-,  and  employees 
as  are  or  have  been  in  the  state  aiding 
in  carrying  on  the  •  prohibited  busi- 
ness." 

18  Chesl.ey  v.  Soo  Lignite  ,Coal  Cp., 
19  N.  D.  18,  121  N.  W.  73.., 
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others.^*  Under  a  statute  providing  that  the  ofQcers,  agents  and  em- 
ployees of  any  foreign  corporation  doing  business  in  the  state,  with- 
out complying  with  certain  conditions  imposed  upon  them  as  pre- 
requisite to  their  doing  business  in  the  state,  shall  be  personally 
liable  to  any  resident  of  the  state  having  a  claim  against  such  com- 
pany, it  is  held  that  the  prohibition  of  the  statute  was  against  the 
doing  of  business  in  the  state  and  not  against  the  doing  of  business 
abroad  which  relates  to  property  in  the  state,  and  that  making  a 
contract  out  of  the  state  by  which  title  to  a  tract  of  land  in  the  state 
is  acquired  by  a  foreign  corporation  is  not  doing  business  in  the  state 
within  the  meaning  of  the  statute,  so  as  to  render  a  director  of  the 
company  personally  liable  for  its  debts.*" 

A  statute  providing  that  if  any  person  or  persons  being,  or  pre- 
tending to  be,  an  officer  or  agent,  or  board  of  directors,  of  any  stock 
corporation,  or  pretended  stock  corporation,  shall  assume  to  exercise 
corporate  powers,  or  use  the  name  of  any  such  corporation  or  pre- 
tended corporation,  without  edmplying  with  the  provisions  of  the  stat- 
ute, before  all  stock  named  in  the  articles  of  incorporation  shall  Ije 
subscribed  in  good  faith,  then  they  shall  be  jointly  and  severally  liable 
for  all  debts  and  liabilities  made  by  them,  and  contracted  in  the  name 
of  such  corporation,  or  pretended  corporation,  has  no  application  to 
the  failure  of  a  foreign  corporation  to  take  out  a  license  to  do  business 
within  the  state.*^ 

Some  statutes  provide  that  one  acting  as  agent  for  a  foreign  cor- 
poration doing  business  in  the  state  without  complying  with  con- 
ditions precedent  to  its  right  to  do  business  therein  shall  be  guilty 
of  crime  punishable  by  fine  or  imprisonment,  or  both.^    Under  a 

19Eothschild    v.    Adler-Weinberger  456,  10   So.  86;  Blsberg  v.  State,  52 

8.  S.  Co.,  130  Fed.  866,  rev'g  123  Fed.  Ala.  8. 

145.  Arkansas.      Woodson    v.    State,    69 

aOGoldsberry  v.  Carter,  100  Va.  438,  Ark.  521,  65  S.  W.  465. 

41  S.  E.  858.  lUiuois.     People  v.  People's  Inaur- 

21  Plew  V.  Board,  197  111.  App.  408,  ance  Exchange,  126  111.  466,  2  L.  E. 

aff'd  274  111.  232,  113  N.  E.  603.  A.  340,  18  N.  E.  774;  Pierce  v.  People, 

As  to  the  statutory  liability  of  offi-  106  111.  11,  46  Am.  Rep.  683. 

cers    to    creditors,    see    §§  2591-2668,  Kentucky.     Sims  v.  Com.,  114  Ky. 

supra.  827,.  71  S.  W.  929;  Com.  v.  Bead  Phos- 

8a  United  States.     Hooper   v.   Cali-  phate  Co.,  113  Ky.  32,  67  S.  W.  45; 

fornia,  155  TJ.  S.  647,  39  L.  Ed.  297;  Knoxville  Nursery   Co.  v.   Com.,   108 

Paul  V.  Virginia,  8  "Wall.  168,  19  L.  Ky.  6,  21  Ky.  L.  Rep.  1483,  55  S.  W. 

Ed.  357;  Pittsburgh  Const.  Co.  v.  West  691. 

Side  Belt  B.  Co.,  154  Fed.  929,  11  L.  Missouri.     State  v.  New  York  Life 

E.  A.  (N.  S.)  1145.  Ins.  Co.,  81  Mo.  89;  State  v.  Beazley, 

Alabama.    Collier  v.  Davis,  94  Ala.  60  Mo.  220;  State  v.  Stewart,  47  Mo. 
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statute  providing  that  an  agent,  wto  transacts  business  for  a  foreign 
corporation  doing  business  in  the  state  in  violation  of  the  statute, 
shall  be  liable  to  fine  and  imprisonment,  it  is  held  that  such  penalty 
is  not  in  lieu  of,  but  in  addition  to,  his  common-law  liability  to  a 
person  with  whom  he  contracted  on  behalf  of  the  foreign  corpora- 
tion.23 

In  order  to  render  the  agent  of  a  foreign  corporation  liable  under 
a  statute  requiring  foreign  corporations  before  engaging  in  business 
in  the  state  to  have  a  known  place  of  business  therein  and  an  agent 
thereat,  and  making  it  a  penal  offense  for  any  agent  of  a  foreign  cor- 
poration, which  has  not  complied  with  the  statutory  provision,  to  do 
any  act  of  agency  for  the  corporation,  the  act  of  agency  must  be  done 
in  the  state,  otherwise  it  does  not  fall  within  the  statutory  prohibi- 
tion.2* 

§  5913.  Statutes  prohibiting  or  restricting'  maintenance  of  suits  by 
foreign  corporations.  It  has  been  seen  heretofore  that  among  the 
incidental  or  implied  powers  attributed  to  corporations  is  the  power 
to  sue.^    And  this  right  is  implied  to  foreign  as  well  as  to  domestic 


382;  Jones  v.  Horn,  104  Mo.  App.  705, 
78  S.  W.  638;  State  v.  Charter  Oak 
Life  Ins.  Co.,  9  Mo.  App.  364. 

New  Jersey.  See  Columbia  Fire  Ins. 
Co.  V.  Kinyon,  37  N.  J.  L.  33. 

New  York.  People  v.  Richardson, 
64  Misc.  684,  120  N.  T.  Supp.  712. 

Pennsylvania.  Lasher  v.  Stimson, 
145  Pa.  St.  30,  23  Atl.  552.  See  also 
Pittsburgh  Const.  Co.  v.  West  Side 
Belt  R.  Co.,  154  Fed.  929,  11  L.  R.  A. 
(N.  S.)  1145. 

As  to  the  criminal  liability  of  offi- 
cers for  acts  done  in  their  official  ca- 
pacity, see   §§  2724-2733,  supra. 

An  indictment  under  the  New  York 
Penal  Code  for  soliciting  insurance 
for  a  foreign  company  without  au- 
thority from,  the  state  should  state 
the  names  of  the  persons  from  whom 
the  insurance  was  solicited  and  who 
procured  insurance  in  the  company, 
or  else  should  state  that  their  names 
were  unknown  to  the  grand  jury. 
People  V.  Richardson,  64  N.  Y.  Misc. 
684,  120  N.  Y.  Supp.  712. 


Where  a  state  has  the  right  to  im- 
pose restrictions  upon  the  right  of 
foreign  corporations  to  do  business  in 
the  state  and  to  forbid  certain  acts 
on  their  part,  it  can  enforce  such  law 
by  imposing  a  penalty  upon  the  agents 
of  foreign  corporations  who  may  com- 
mit the  forbidden  act.  Consequently 
under  a  statute  making  it  the  duty 
of  a  corporation  or  person  engaged  in 
mining  or  selling  coal  by  weight  to 
weigh  the  same,  and  providing  a  pun- 
ishment for  failure  to  comply  with 
provisions  of  the  act  on  the  part  of 
persons,  corporations  and  their  agents 
and  employees,  it  was  held  that  the 
agent  of  a  foreign  corporation  might 
be  punished  for  a  violation  of  the 
statute.  Woodson  v.  State,  69  Ark. 
521,  65  S.  W.  465. 

23  Lasher'v.  Stimson,  145  Pa.  St.  30, 
23  Atl.  552. 

24  Collier  v.  Davis,  94  Ala.  456,  10 
So.  86. 

25  See  §  2926  et  seq.,  supra. 
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edfpotations.^^  To  prevent  a  foreign  corporation  whict  has  not  com- 
plied with  the  eonditioris  precedent  to  its  right  to  do  business  in  the 
state  from  defending  an  action  brought  against  it  in  the  courts  of 
the  state  would  be  to  deny  it  the  eqiial  protection  of  the  law  and  to 
d'feprive  it  ot-  its  property  Without'  due  process  of  law.*''  And  a  stat- 
ute, providing  that  no  foreign  corporation  shall  sue  or  maintain  any 
action- at  law  or"Other,Wise  in  any  of  the  courts  of  the  state  unless  it 
shall' haVe%p^'6inted' an  a^feht  upon  whom  process  maybe  served  in 
aiijf  aetiiJn  'td  which  it  inay  be  a 'party  and  shall  have  filed  a  copy  of 
its  articles'  Of'  incorporation  in  certain  offices,  is  repugnant  to  the 
commerce' clausfr  of '  the  Constitution  of  the  United  States,  hence  void, 
if  it  is  applicable  to  transactions  arising  out  of  interstate  commerce.^ 
Statutes  forbidding  the  right 't«- maintain  and  institute  actions,  ex- 
cept as  a  means  of  enforcing  compliance  by  foreign  corporations  with 
statutory  conditions  precedent  to  the  right  to  do  business  in  the  state, 
alfe  seldom  found  in  any  ^tatejand  when  used  for  this  purpose  they 
do  hot  withhold  frOm  a  corporation  which  has  failed  to  comply  with 
slieh  conditions  the  right  to  sue  for  the  enforcement  of  contracts  made 
before  the  act  was  passed,  or  contracts  made  between  other  parties' 
and  assigned  to  them,  or  contracts  made  by  them  without  the  state.'® 
A'  state  may,  however,  in  a  general  way  resti-ict  the  right  of  a  foreign 
corporation  to  sue  in  its  courts.^"   A  statute  which  purports  to  curtail 

26  Aihenean  De  Forest  Wireless  Tel.  &.  W.  922,  follossfing  International 
Co.-  V.  Superior  Court  City  &  County  Text-Book  Co.  v.  Pigg,  .217  IT.  S.  91, 
of  San  Francisco,  153  Cal.  533,  17  L.  54  L.  Ed.  678,  18  Ann.  Cas.  1103,- 
E.  A.  (N.  S.)  1117,  126  Am.' St.  Rep.  BritisTi-American  Portland  Cemen) 
125;  96  Pae.  15;  Empire  Clothing  Co.  Co.  v.  Citizens'  Gas  Co.,  255  Mo.  1 
v.-  Eoberts,   Johnson'*   Band   Co.,  -^  164  S.  W.  468. 

Ma.  — ,  75  So.  634;  Sterling  MTfg.  Co.  See  §  5992,  infra. 

V.  National  Surety  CO:,  94  N.  Y.  Misc.  "The  expression  found  in  some  ol 

604,  159  N.  Y.  Supp.  979.  our  eases,  to  the  effect  that  such  cor 

See  §§  5990-6004,  infra.  porations  cannot  sue  in  the  courts  ol 

27  American  De  Forest  "Wireless  Tel.  this  state  without  qualifying  undef 
Co.  V.  S'iipefior  Court  City  &  County  the  Constitution  and  statutes,  is  too 
of  San  Francisco,  153  Cal.  533,  17  L.  broad  in  its  scope.  Such  a  rule,  if 
E.  A.  (N.  S.)  1117,  126  Ami  St..  Bep.  <  strictly  enforced,  would  result  in  im- 
125,  96  Pae.  15.  See  §§  5755-5758,  posing  unreasonable  restraint  on  acts 
supra.  of  interstate  commerce.    Sioux  Reme- 

28  Sioux  Remedy  Co.  v.  ^  Cope,  235  dy  Go.  v.  F.  M.  Cope,  235  U.  S.  197, 
U.  S.  197,  59  L.  Ed.  193; 'Louisville  59  L.  Ed.  193."  Brown,  J.,  in  Citi- 
Trust  Co.  V.  Bayer  Steam  Soot  Blower  zens'  Nat.  Bank.  v.  Buokheit,  14  Ala. 
Co.,  166  Ky.  744,  179  S.  W.  1034,  fol-  App.  511,  71  So.  82. 

lowing    Sioux    Remedy    Co.    v.    Cope,         29  Underwood     Typewriter     Co.     v. 
supra.     See   also  International  Text      Piggott,  60  W.  Va.  532,  55  S.  E.  664. 
Book  Co.  V.  Gillespie,  229  Mo.  397,  129         30  Sioux  Remedy  Co.  v.  Cope,  235 
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the  privilege  of  foreign  corporations  to  maintain  or  defend  actions  in 
the  state,  and  to  impose  conditions  upon  compliance  with  which  alone 
they  may  be  permitted  to  do  so,  will  not  be  construed  to  extend  be- 
yond the  plain  meaning  of  its  terms  considered  in  connection  with 
its  objects  and  purposes.'^  A  statute  requiring  a  foreign  corporation 
desiring  to  transact  business  or  solicit  business  in  the  state  or  to  estab- 
lish a  general  or  special  office  in  the  state  to  file  a  copy  of  its  charter 
with  the  secretary  of  state  and  procure  from  him  a  permit  to  do 
business  in  the  state,  and  providing  that  no  such  corporation  shall 
maintain  any  suit  in  the  courts  of  the  state  unless  at  the  time  the 
cause  of  action  arose,  it  had  complied  with  the  statutory  requirements, 
does  not  forbid  a  foreign  corporation  from  suing  in  the  state  courts 
merely  because  it  is  a  foreign  corporation,  as  the  prohibition  extends 
only  to  those  foreign  corporations  desiring  to  transact  or  solicit  busi- 
ness in  the  state  or  establish  a  general  or  special  office  in  the  state.'^  It 
is  held  in  Missouri  that  where  a  foreign  corporation  has  a  valid  cause 
of  action  against  a  citizen  of  the  state,  it  may  sue  such  citizen  thereon 
in  the  courts  of  the  state,  provided  a  citizen  of  the  state  might  do  the 
same,  notwithstanding  its  failure  to  comply  with  a  statute  requiring 
foreign  corporations  to  obtain  a  certificate  to  do  business  in  the  state 
and  providing  that  no  foreign  corporation  which  shall  fail  to  do  so 
can  maintain  any  action  in  any  of  the  courts  of  the  state.*' 

If  it  does  not  appear  that  a  foreign  corporation  plaintiff  did  busi- 
ness illegally  in  the  state  prior  to  its  bringing  suit,  its  doing  business 
illegally  after  its  institution  of  such  suit  does  not  constitute  a  de- 
fense.'* 

§5914.  Power  of  legislature  to  change  statutes  imposing  con- 
ditions upon  foreign  corporations.  Statutes  imposing  conditions 
precedent  to  the  right  of  foreign  corporations  to  do  business  in  the 
state  reflect  and  execute  the  general  policy  of  the  state  upon  matters 
of  public  interest,  and  each  subsequent  legislature  has  equal  power 

U.  S.  197,  59  L.  Ed.  193,  rev'g  28  8.  125,  96  Pae.  15;  Desserich  v.  Merle  & 

D.   397,   133   N.   W.    683,   and   citing  Heaney  Mfg.   Co.,  48   Colo.   370,   109 

Bank  of  Augusta  v.  Earle,  13  Pet.  (TJ.  Pac.  949. 

8.)    519,   10   L.   Ed.   274,   and  Anglo-  32Geiser   Mfg.    Co.   v.    Gray    (Tex. 

American  Provision  Co.  v.  Davis  Pro-  Civ.  App.),  126  S.  W.  610. 

vision  Co.  No.  1,  191  U.  S.  373,  48  L.  S3  International   Text   Book    Co.   v. 

Ed.  225.     See  §  5992,  infra.  Gillespie,  229  Mo.  397,  129  S.  W.  922. 

31  American  De  Forest  Wireless  Tel.  34  Delta  Bag  Co.  v.  Kearns,  160  111. 

Co.  V.  Superior  Court  City  &  County  App.   93.     See    §  5748,    supra,    §  5995, 

of  San  Francisco,  153  Cal.  533,  17  L.  infra. 
R.  A.  (N.  S.)  1117,  126  Am.  St.  Rep. 
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to  legislate  upon  the  same  subject.  The  legislature  has  power  at  any 
time  to  repeal  or  modify  the  act  granting  permission  to  a  foreign 
corporation  to  do  business  in  the  state,  mating  proper  provision  when 
necessary  in  regard  to  the  rights  of  property  of  corporation  already 
acquired,  and  protecting  such  rights  from  any  illegal  interference  or 
injury.^*  Having  the  right  to  impose  such  terms  as  it  may  see  fit 
upon  a  corporation,  other  than  the  excepted  classes  which  a  state  has 
no  power  to  exclude  or  restrict;  as  a  condition  upon  which  it  will  per- 
mit the  corporation  to  do  business  within  its  borders,  the  state  is  hot 
thereafter  and  perpetually  confined  to  those  conditions  which 
it  made  at  the  time  that  a  foreign  corporation  may  have  availed  itself 
of  the  right  given  by  the  state,  but  it  may  alter  them  at  its  pleasure. 
In  all  such  eases  there  can  be  no  contract  springing  from  a  com- 
pliance with  the  terms  of  the  statute  and  no  irrepealable  law,  because 
they  are  what  is  termed  "governmental  subjects,"  and  hence  within 
the  category  of  those  upon  which  the  legislature  of  a  state  may  legis- 
late from  time  to  time  as  the  public  interests  may  seem  to  require. 
"When  the  legislature  of  a  state,  therefore,  permits  a  corporation  to 
do  business  within  its  limits  on  appointing  an  agent  therein  upon 
whom  process  may  be  served,  and  when  in  pursuance  of  such  pro- 
vision a  foreign  corporation  enters  the  state  and  appoints  an  agent 
for  such  purpose,  no  contract  is  thereby  created  which  will  prevent 
the  state  from  afterwards  passing  another  statute-  in  regard  to  service 
of  process  and  making  such  statute  applicable  to  a  corporation  al- 
ready doing  business  in  the  state.  In  other  words,  no  contract  was 
created  by  the  fact  that  the  corporation  has  availed  itself  of  permis- 
sion to  do  business  within  the  state  under  the  provisions  of  the  stat- 
ute with  which  it  has  complied.*^    Foreign  corporations  which,  as  a 

35  United  States.     Connecticut  Mut.  Mortg.  Co.,  112  Miss.  319',  73  So.  51. 

Life  Ins.   Co.  v.   Spratley,  172  TJ.  S.  Nebraska.      State    v.    Standard   Oil 

602,  43  L.  Ed.   569;    Standard   Home  Co.,  61  Neb.  28,  87  Am.  St.  Eep.  449, 

Co.  V.  Davis,  217  Fed.  904;  Manehes-  84  N.  W.  413. 

ter  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  South  Carolina.     Sandel  v.  Atlanta 

711.  Life  Ins.  Co.,  53  S.  C.  241,  31  S.  E. 

Illinois.    See  "White  Sew.  Maeh.  Co.  230. 

V.  Harris,  252  111.  361,  Ann.  Caa.  1912  Virginia.  Standard  Oil  Co.  v.  Com., 

D  536,  96  N.  E.  857.  104  Va.  683,  52  S.  E.  390. 

Kansas.     State  v.  Western  TJ.  Tel.  See  §  5752  et  seq.,  supra. 

Co.,  75  Kan.  609,  90  Pae.  299;   State  36  Connecticut    Mut.    Life    Ins.    Co. 

v.  American  Book  Co.,  65  Kan.  847,  69  v.  Spratley,  172,  XT.  S.  602,  43  L.  Ed. 

Pac.  563,  appeal  dismissed  193  TJ.  S.  569.    Mr.  Justice  Eeekham  said:    "As 

49,  48  L.  Ed.  613.  these    statutes    involve    public    inter-- 

Mississippi.      Power    v.    Calvert  ests,   legislation   regarding   them   are 
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matter  of  comity,  have  been  permitted  to  enter,  ■without  restriction, 
a  state,  or  a  territory  which  afterwards  became  a  state,  have  no  vested 
right  to  remain  there  unlicensed,  and  must  secure  an  express  exemp- 
tion or  exemption  by  implication  equally  clear  with  express  words, 
or  they  will  be  subject  to  all  subsequent  regulations  which  the  state 
may  see  fit  to  adopt  in  the  exercise  of  its  police  power.*''    As  has  been 


necessarily  public  laws,  and  as  stated 
in  Newton  v.  Commissioners,  100  TJ. 
S.  548,  at  559,  25  L.  Ed.  710,  at  711, 
'Every  succeeding  legislature  pos- 
sesses the  same  jurisdiction  and  power 
with  respect  to  them  as  its  predeces- 
sors. The  latter  have  the  same 
power  to  repeal  and  modification 
which  the  former  had  of  enactment, 
neither  more  nor  less.  All  oeeupy,  in 
this  respect,  a  footing  of  perfect 
equality.  This  must  necessarily  be  so 
in  the  nature  of  things.  It  is  vital  to 
the  public  welfare  that  each  one 
should  be  able  at  all  times  to  do  what- 
ever the  varying  circumstances  and 
present  exigencies  touching  the  sub- 
ject involved  may  require.  A.  differ- 
ent result  would  be  fraught  with 
evil.'  The  same  principle  is  found 
in  the  following  cases:  Northwestern 
Fertilizing  Go.  v.  Hyde  Park,  97  U.  S. 
659,  24  L.  Ed.  1036;  Butchers'  Union 
S.  H.  &  L.  S.  H.  Co.  v.  Crescent  City 
L.  S.  H.  &  S.  H.  Co.,  94  U.  S.  645,  24 
L.  Ed.  302;  Douglas  v.  Kentucky,  168 
U,  S.  488,  42  L.  Ed.  553."  See  also 
State  V.  Western  U.  Tel.  Co.,  75  Kan. 
609,  90  Pac.  299,  following  and  quot- 
ing with  approval  Louisville  &  N.  R. 
Co.  V.  Kentucky,  183  U.  S.  503,  46  L. 
Ed.  298;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Spratley,  172  U.  S.  602,  43  L. 
Ed.  569;  Newton  v.  Commissioners, 
100  TJ.  S.  548,  25  L.  Ed.  710;  Doyle  v. 
■  Continental  Ins.  Co.,  94  U.  S.  533,  24 
L.  Ed.  148;  Home  Ins.  Co.  v.  City 
Council  of  Augusta,  93  U.  S.  116,  23 
L.  Ed.  825. 

See  §  5757,  supra. 

37  State  V.  Western  U.  Tel.  Co.,  75 
Kan.  609,  90  Pac.  299.    Burch,  J.,  said: 


"The  defense  that  the  defendant 
came  rightfully  into  the  territory  of 
Kansas  and  has  been  the  beneficiary 
of  certain  complaisant  acts  of  the 
state  and  territorial  legislatures  is 
clearly  demurrable.  None  of  these 
acts  has  either  the  form  or  the  effect 
of  a  contract  exempting  the  defendant 
from  futute  legislation  made  neces- 
sary by  the  needs  and  changing  con- 
ditions of  the  people  of  Kansas,  and 
rights  are  not  taken  from  the  public 
or  given  to  a  corporation  without  the 
clearest  disclosure  of  a  positive  inten- 
tion to  do  so.  The  defendant  came 
into  the  state  as  a  foreign  corporation, 
and  has  remained  there  as  a  foreign 
corporation.  It  came  subject  to  the 
right  to  make  all  necessary  modifica- 
tions of  the  laws  then  in  existence 
and  subject  to  the  adoption  of  future 
constitutional  provisions  and  future 
general  legislation.  The  fact  that  it 
entered  wdthout  the  payment  of  li- 
cense fees  gave  it  no  vested  right  to 
remain  unlicensed.  Such  a  derogation 
from  the  power  of  the  legislature  must 
be  found  in  express  words  somewhere 
in  constitution  or  legislative  act,  or 
must  follow  by  implication  equally 
decisive  with  express  words,  or  it 
cannot  be  suffered." 

Mississippi  Laws  1916,  c.  92,  pro- 
viding that  every  foreign  corporation 
doing  business  in  the  state  shall  file 
in  the  of&ce  of  the  secretary  of  state 
a  copy  of  its  charter,  and  pay  certain 
fees,  does  not  require  a  foreign  cor- 
poration Which  has  already  filed  its 
charter  and  secured  a  certificate  of 
authority  to  do  business  in  the  state 
to  refile  its  charter  and  pay  such  f  eea. 
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stated  elsewhere,'*  a  different  rule  obtains,  however,  where  by  virtue  of 
its  compliance  with  the  laws  of  the  state  the  foreign  corporation  has 
acquired  a  contract  right  to  do  b^isiness  in  the  state  for  a  certain 
period  of  time.'^ 

§  5915.  Effect  of  partial  invalidity  of  statute  regnlating  doing  of 
business.  Where  a  part  of  a  statute  is  unconstitutional,  that  fact 
does  not  authorize  the  courts  to  declare  the  remainder  void  also, 
unless  aU  the  provisions  are  connected  in  subject-matter,  depending 
on  each,  other,  operating  together  for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning  that  it  cannot  be  presumed  the 
legislature  would  have  passed  the  one  without  the  other.  The  consti- 
tutional and  unconstitutional  provisions  may  be  contained  in  the  same 
section,  and  yet  be  distinct  and  separable,  so  that  the  first  may  stand 
though  the  last  fall.  The  point  is  not  whether  they  are  contained  in 
the  same  section,  for  the  distribution  into  sections  is  purely  artificial, 
but  whether  they  are  essentially  and  inseparably  connected  in  sub- 
stance.*" In  other  words,  in  such  a  case  it  is  a  well-settled  principle 
of  construction  that  where  the  void  provisions  are  separable  from 
those  that  are  lawful,  and  those  that  remain  are  capable  of  being 
executed,  the  valid  provisions  will  not  be  condemned  because  of  the 
unconstitutionality  of  the  other  provisions  not  absolutely  essential 
to  the  main  purpose  of  the  act.*' 

Conversely,  while  one  portion  of  a  statute  may  be  unconstitutional 
and  void,  and  another  part  good,  this  is  the  case  only  where  the  por- 
tions are  clearly  separable  and  susceptible  of  separate  enforcement, 
tut  when  it  is  apparent  that  the  entire  faulty  enactment  is  designed 
to  constitute  a  complete  whole,  and  that  one  part  would  not  have 

Power  V.  Oalvert  Moitg.  Co.,  112  Miss,  country  and  Great  Britain. ' '    "Wilkin, 

319,  73  So.  51.  J.,  in   People  v.  Olsen,   222   111.   117, 

38  See  §  5757,  supra.  ^  113  Am.  St.  Eep.  371,  78  N.  E.  23. 

39  American  Smelting  &  Befining  «  People  v.  Olsen,  222  111.  117,  113 
Co.  V.  Color3,do,  204  TI.  S.  103,  51  L.  Am.  St.  Eep.  371,  78  N.  E.  23.  See 
Ed.  393,  9  Ann.  Cas.  978.  See  also  also  State  v.  Dow,  78  Conn.  53,  60 
§5757,  supra.  Atl.  1063;  State  v.  Patterson,  50  Fla. 

40  Cooley  Const.  Lim.  (7tli  Ed.),  p.  127,  7  Ann.  Cas.  272,  39  So.  398;  Han- 
247,  quoted  with  approval  in  People  son  v.  Krehbiel,  68  Kan.  670,  64  L. 
V.  Olson,  222  HI.  117,  113  Am.  St.  B.  A.  790,  104  Am.  St.  Eep.  422,  7'5 
Eep.  371,  78  N.  E.  23,  and  State  v.  Pac.  1041;  White  v.  Gove,  183  Mass. 
Stuht,  52  Neb.  209,  71  N.  W.  941.  333,    67    N.    E.    359;   State   v.   Boek- 

"The  rule  of  construction  here  an-  struck,   136   Mo.   335,  38  S.  W.   317; 

nounced  so  far  as  we  have  been  able  Scott  v.  Flowers,  61  Neb.  620,  85  N. 

to    ascertain,    has    been    universally  W.    857;    State   v.    Scampini,  77   Vt. 

adopted   by   the   courts  both  of   this  92,  59  Atl.  201. 
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been  enacted  except  in  connection  with  the  other,  if  a  part  is  found 
to  be  bad,  the  entire  statute  must  fall.** 

The  same  rules  obtain  in  reference  to  statutes  imposing  conditions 
precedent  to  the  right  of  foreign  corporations  to  do  business  in  the 
state,  where  such  statutes  are  partially  invalid.**    Thus  where  such 


42  United  States.  Connelly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  46  L. 
Ed.  679,  aff'g  99  Fed.  354. 

Arizona.  Cronley  v.  Tucson,  6  Ariz. 
235,  56  Pac.  876. 

Illinois.  People  v.  Olaen,  222  HI. 
117,  113  Am.  St.  Rep.  371.  78  N.  E. 
23. 

Kansas.  Hanson  v.  Krehbiel,  68 
Kan.  670,  64  L.  E.  A.  790,  104  Am. 
St.  Eep.  422,  75  Pac.  1041. 

Nebraska.  Board  of  Education  v. 
Moses,  51  Neb.  288,  70  N.  W.  946. 

New  Jersey.  Riccio  v.  Hoboken,  69 
N.  J.  L.  649,  63  L.  E.  A.  485,  55  Atl. 
1108,  rev'g  69  N.  J.  L.  104,  54  Atl. 
801. 

Tennessee.  Weaver  v.  Davidson 
County,  104  Tenn.  315,  59  S.  W.  1105. 

Virginia.  Black  v.  Trower,  79  Va. 
123. 

Wisconsin.  Huber  v.  Martin,  127 
Wis.  412,  3  L.  R.  A.  (N.  S.)  653,  115 
Am.  St.  Rep.  1023,  7  Ann.  Cas.  400, 
105  N.  W.  1031,  1135. 

Wyoming.  State  v.  Swan,  7  Wye. 
166,  40  L.  E.  A.  195,  75  Am.  St.  Eep. 
889,  51  Pac.  209. 

"When  a  court  finds  that  one  part 
of  a  statute  is  in  contravention  of 
the  fundamental  law,  the  inquiry,  so 
far  as  relates  to  the  effect  of  this 
holding  on  the  remainder,  is  whether 
the  legislature  would  have  passed  such 
remaining  and  unobjectionable  portion 
without  the  obnoxious  feature.  To 
give  effect  to  any  part  of  such  act, 
the  court  must  be  convinced  that  the 
legislature  intended  that  part  to  be- 
come the  law  uninfluenced  by  any 
consideration  growing  out  of  the  pro- 
visions that  were  beyond  the  legisla- 
tive  power.     It   is   not   enough   that 


it  cannot  be  said  with  positiveness 
that  the  joinder  with  the  objection- 
able matter  did  contribute  to  the 
passage  of  the  rest  of  the  act;  there 
must  be  an  affirmative  assurance  that 
'  the  desire  to  accomplish  the  uncon- 
stitutional purpose  formed  no  part  of 
the  motive  of  the  lawmakers  in  per- 
mitting the  passage  of  that  portion 
of  the  act  which  is  free  from  objec- 
tion. ' '  Mason,  J.,  in  Smith  v.  Haney, 
73  Kan.  506,  85  Pac.  550. 

^  Diamond  CHue  Co.  v.  United 
States  Glue  Co!,  187  U.  S.  611,  47  L. 
Ed.  328,  aff'g  103  Fed.  838;  Robert 
Dollar  Co.  v.  Canadian  Car  &  Foun- 
dry Co.,  220  N.  Y.  270,  115  N.  E.  711. 

"If  we  should  assume  that  the, 
statute  by  entirely  separable  and  dis- 
tinct sections  had  provided  for  serv- 
ice of  a  summons  both  upon  foreign 
corporations  doing  business  within 
the  state,  and  therefore  constitution- 
ally subject  to  such  service,  and  upon 
corporations  not  doing  business  within 
the  state  and  not  constitutionally 
subject  to  service,  there  is  no  ques- 
tion that  the  statute  might  be  upheld 
as  to  the  one  class,  even  though  it 
fell  as  to  the  other."  Robert  Dollar 
Co.  V.  Canadian  Car  &  Foundry  Co., 
220  N.  T.  270,  115  N.  B.  711.  See, 
however,  Cella  Commission  Co.  v. 
Bohlinger,  147  Fed.  419,  8  L.  R.  A. 
(N.  Si)  537,  where  there  was  involved 
a  statute  providing  for  service  on 
foreign  corporations,  and  it  was  held 
that  the  statute  so  clearly  included 
foreign  corporations  without  as  well 
as  within  the  constitutional  jurisdic- 
tion of  the  state  that  it  could  not  be 
upheld  as  to  the  latter  if  invalid  as 
to  the  former;  that  both  were  "em- 


9951 


s 


5915]  Private  Coepokations  [Ch.  65 


a  statute  applied  to  partnerships  as  well  as  to  corporations,  it  was 
held  that,  if  the  application  of  the  provisions  to  corporations  was 
several  from,  and  independent  of,  its  application  to  partnerships,  it 
would  be  upheld  so  far  as  corporations  were  concerned,  even  though 
it  was  invalid  in  respect  to  its  application  to  partnershipSi** 

XIV.    APPLICATION  OP  STATUTORY  AND  CONSTITUTIONAL  RESTRICTIONS  AND 

REGULATIONS 

§  5916.  In  general.  As  will  be  seen  elsewhere,*^  the  statutes  regu- 
lating or  restricting  the  rule  of  comity  extended  to  foreign  corpora- 
tions generally  prohibit  foreign  corporations  from  "doing  business" 
in  the  state  until  they  have  first'  complied  with  ^ certain  condi- 
tions imposed  by  the  statutes.  The  language  of  the  statutes  i?,,  how- 
ever, in  this  respect  somewhat  variant.^  It  is  manifest  that  in  order 
to  invoke,  the  application  of  such  a  statute  against  a  foreign  corpora- 
tion, it  is  essei^tial  that  the  corporation  in  question  come  within  the 
scope  of  the  prohibition  contained  in  the  statute.*'^ 

In  construing  and  applying  statutes  prohibiting  foreign  corpora- 
tions from  "doing  business"  in  a  state  without  first  complying  with 
conditions  imposed  by  the  statutes,  it  is  sometimes  difficult  to  say 
whether  a  particular  act  or  transaction  constitutes  the  doing  of  busi- 
ness, within  the  meaning  of  the  statute,  and  the  decisions  on  the 
question  are  somewhat  conflicting.*'     However,  in ,  many  instances 

bodied  in  a  single  general  clause  and  book  Co.  v.  Connelly,  67  N.  Y.  Misc. 

included    in    a    single    declaration";  49,    124   N.    Y.    Supp.    603,   aff'd    140 

and   that   the   constitutional   and   un-  N.  Y.  App.  Div.  939,  125  N.  Y.  Supp. 

constitutional    parts    of    the    statute  1,125. 

were  not  separable  so  that  each  might  4S  Alabama.      Sullivan    v.    Sullivan 

be  read  and  stand  by  itself.  Timber  Co.,  103  Ala.  371,  25  L.  E.  A. 

41  Diamond     Glue     Co.     v.     United  543,  15  So.  941. 
States  Glue  Co.,  187  V.  S.  611,  47  L.  Arkansas.     Simmons,  Burks   Cloth- 
Ed.  328,  afe'g  103  Fed.  838.  ing  Co.  v.  Linton,  90  Ark.  73,  117  S. 

45  See  §§5894-5915,  supra.  W.  775. 

4i6  See    Security    Co.    v.    Panhandle  California.     General  Conference  of 


Nat.  Bank,  93  Tex.  575,  57  S.  W.  22 
Consult  the  statutes  of  the  respec 

tive  states.  i 

47  Buffalo  Refrigerating  Mach.   Co 

V.  Penn  Heat  &  Power  Co.,  178  Fed 

696;  Thomas  v.  Remington  Paper  Co, 


&  Schmoentgen  v.  Estes,  139  Mo.  App, 
36,  119  8,  W.  513;  International  Text 


Free  Baptists  v.  Berkey,  156  Gal.  466, 
105  Pac.  411. 

Illinois.  Alpena  Portland  Cement 
Co.  V.  Jenkins  &  Reynolds  Co.,  244 
111.  354,  91  N.  E.  480. 

Kansas.     John   Deere   Plow   Co.   v. 


67  Kan.  599,  73  Pac.  909;   Groneweg      Wyland,    69    Kan.    225,    2    Ann.    Cas. 


304,  76  Pac.  863. 
New  York,    See  Hovey  v.  De  Long 
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they  are  probably  reconcilable  upon  the  ground  that  the  language 
of  the  several  statutes  is  variant,  and  therefore  admit  of  different 
constructions.  For  example,  in  some  states  the  prohibition  is  against 
"doing  business,"  or,  more  strongly,  "doing  any  business,"  while 
in  others  it  is  against ' '  carrying  on  business, "  "  establishing  business, ' ' 
and  the  decisions  may  turn  on  this  difference  in  verbiage.** 

From  the  cases,  it  will  be  seen  that  the  phrase  "doing  business" 
is  to  be  interpreted  with  regard  to  something  more  than  the  mere 
linguistic  signification  of  the  words  used  to  the  ordinary  ear,  and  that 
it  has  acquired  a  narrower  meaning  in  legal  terminology.*" 

For  the  most  part,  the  cases  merely  hold  that  the  expression  ' '  doing 
business"  is  not  to  be  given  such  a  strict  and  literal  construction 
as  to  make  it  apply  to  any  corporate  dealing  whatever,  and  they  turn 
rather  upon  the  character  than  upon  the  amount 'of  business  done. 
This  is  illustrated  by  the  fact  that  the  particular  transactions  under 
consideration  are  frequently  described  as  "independent,"  "isolated," 
"occasional,"  "incidental,"  "accidental,"  "not  of  a  character  to 
indicate  a  purpose  to  engage  in  business  in  the  state,"  as  well  as 
"single."" 

While  it  has  been  held  that  the  phrase  "to  transact  business"  as 
used  in  a  statute  providing  that  no  foreign  corporation  shall  be 
allowed  "to  transact  business"!  within  the  state  on  more  favorable 
conditions  than  are  prescribed  by  law  to  similar  domestic  corporations, 
is  equivalent  to  the  words  "to  do  business,"  found  in  the  statutes 
prohibiting  foreign  corporations  from  doing  business  in  the  state  until 
they  have  complied  with  certain  conditions,*^  in  other  decisions  a 

Hook  &  Eye  Co.,  211  N.  T.  420,  105  49  S.   B.   Smythe   Co.   v.  Ft.   "Worth 

N.  E.  667;  Kline  Bros.  &  Co.  v.  Ger-  Glass  &  Sand  Co.,  105  Tex.  8,  142  S. 

man   Union   Eire    Ins.    Co.,   147    App.  W.   1157;    Security  Co.   v.   Panhandle 

Div.  790,  132. N.  Y.  Supp.  181;  Mahar  Nat.  Bank;  93  Tex.  575,  57  S.  W.  22; 

V.   Harrington   Park   Villa  Sites,   146  Buhler   v.    E.    T.   Burrows    Co.    (Tex. 

App.  Div.  756,   131  N.  T.  Supp.  514,  Civ.  App.),  171  S.  "W.  791. 

modifying   71    Misc.    430,    128    N.    T.  60  Caesar    v.    Capell,    83    Fed.    403. 

Supp.  620,  and  rev'd  204  N.  Y.  231,  See  also  Hovey  v.  De  Long  Hoak  & 

38   L.   B.   A.   (N.   S.)    210,   97   N.   E.  Eye    Co.,   211   N.   Y.   420,    105   N.   E. 

587.  667. 

North  Dakota.    State  v.  Bobb-Law-  61  John  Deere  Plow  Co.  v.  Wyland, 

renee  Co.,  15  N.  D.  55,  106  N.  W.  406.  69  Kan.  255,  2  Ann.  Cas.  304,  76  Pac. 

Texas.     Security   Co.  v.  Panhandle  863. 
Nat.  Bank,  93  Tex.  575,  57  8.  W.  22;  62  General  Conference  of  Free  Bap- 
York  Mfg.   Co.  V.   CoUey    (Tex.   Civ.  tists    v.    Berkey,    156    Cal.    466,    105 
App.),  172  S.  W.  206;  Buhler  v.  E.  T.  Pac.  411. 
Burrows  Co.  (Tex.  Civ.  App.),  171  S. 
W.  791. 
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distinction  has  been  stated  to  exist  between  tbe  two.^  The  business 
activities  of  a  foreign  corporation  in  a  state  may  be  of  such  a  nature 
as  to  render  it  amenable  to  service  of  process  in  an  action  brought 
against  it  in  the  state  and  yet  not  sufficient  to  render  it  necessary  for 
it  to  comply  with  the  requirements  of  a  statute  imposing  conditions 
or  restrictions  upon  the  right  of  a  foreign  corporation  to  do  business 
in  the  state.** 


§  5917.  Whether  corporation  "doing  business,"  a  question  of  fact. 

The  question  as  to  whether  a  foreign  corporation  is  doing  business 
in  the  state  without  complying  with  the  requirements  of  a  statute 
of  the  state  prohibiting  foreign  corporations  from  doing  business  in 
the  state  until  they  have  complied  with  certain  statutory  require- 
ments, is  a  question  of  fact  to  be  determined  by  the  jury  under  the 
proper  directions  from  the  court,  unless  the  facts  bearing  upon  the 
question  are  undisputed,  and  the  inference  from  them  is  so  obvious 
as  to  leave  no  issue  for  submission  to  the  jury.**    The  question  is  one 


B3  In  S.  E.  Smythe  Co.  v.  Ft.  Worth 
Glass  &  Sand  Co.,  105  Tex.  8,  142  S. 
W.  1157,  it. is  said  that  "there  seems 
to  be  a  distinction  in  those  statutes 
which  require  the  permit  of  forreign 
corporations  to  be  secured  where  they 
desire  'to  do  business,'  and  where 
they  desire  'to  transact  business'  in 
the  state.  The  two  terms  are  not  nec- 
essarily synonymous.  To  do  business 
in  this  state  imports  a  carrying  on 
of  business  of  the  corporation  for  the 
purposes  of  its  organization,  while 
the  transaction  of  business  in  this 
state  rather  imports  the  idea  of  iso- 
lated transactions  in  the  line,  of 
course,  of  the  purposes  of  its  creation. 
The  Supreme  Corurt  of  New  York 
in  the  case  of  People  ex  rel.  Mills  v. 
Montreal  &  B.  Copper  Co.,  40  Misc. 
Rep.  282,  81  N.  Y.  Supp.  974,  in  de- 
ciding that  case,  on  this  subject, 
said:  'What  is  the  meaning  of 
"transaction  of  business"?  It  is  not 
necessarily  synonymous  with  the  term 
"doing  business"  as  used  elsewhere 
in  this  and  similar  acts.  It  does  not 
necessarily  mean  that  the  main  busi- 
ness of  the  corporation  must  be  car- 


ried on  in  this  state,  or  something  in 
the  nature  of  that  business,  or  that 
capital  must  be  employed  in  this 
state.'  "  In  making  this  distinction 
between  "do"  and  "transact,"  it 
would  seem  that  the  Texas  court 
ascribes  to  legislatures  an  unusual 
degree  of  meticulous  precision  in  the 
use   of  terms. 

64  International  Text  Book  Co.  v. 
Tone,  220  N.  T.  313,  115  N.  T.  914, 
rev'g  162  N.  T.  App.  Div.  930,  147 
N.  Y.  Supp.  1117;  Tauza  v.  Susque- 
hanna Coal  Co.,  220  N.  T.  259,  115  N. 
E.  915,  afl'g  174  App.  Div.  866,  159 
N.  Y.  Supp.  1145. 

65  Audenried  v.  East  Coast  Milling 
Co.,  124  Fed.  697;  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.,  118 
Fed.  239.  See  also  Elliott  v.  Parlin 
&  Orendorfe  Co.,  71  Kan.  665,  81  Pac. 
500;  Viekers  v.  Buck  Stove  &  Bange 
Co.,  70  Kan.  584,  79  Pac.  160;  J.  B. 
Inderrieden  Co.  v.  J.  C.  Johnson  Co., 
112  Minn.  469,  128  N.  W.  570;  Liebig 
Mfg.  Co.  V.  Hill,  7  Pa.  Super.  Ct.  16. 

In  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Neil  P.  Anderson  Co.,  —  Tex.  Civ. 
App.  — ,   130  S.  W.  182,  it  was  said 
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not  necessarily  depending  solely  on  single  acts  or  on  the  effect  of  single 
acts,  but  on  the  effect  of  all  the  combined  acts  which  the  corporation 
performs  in  the  state.*^  Whether  a  foreign  corporation  has  bought 
materials  and  employed  labor  in  the  state  in  connection  with  its  busi- 
ness .done  in  the  state  are  facts  material  to  the  determination  of  the 
issue  as  to  whether  its  business  is  intrastate  or  interstate.*'  In  de- 
termining whether  a  contract  made  by  a  foreign  corporation  involves 
a  business  to  be  carried  on  within  the  state,  and  is  within  the  prohibi- 
tion of  the  statute  regulating  the  right  of  foreign  corporations  to  do 
business  therein,  or  whether  it  involves  the  business  of  interstate  com- 
merce, the  contract  much  be  construed  as  a  whole.^' 


§  5918.  Statutes  generally  applicable  to  foreign  corporation  trans- 
acting ordinary  corporate  business  in  state.  In  order  that  a  foreign 
corporation  may  come  within  the  purview  of  statutes  imposing  con- 
ditions upon  foreign  corporations  doing  business  within  the  state  it 
is  generally  held  that  such  corporation  must  be  transacting  in  the 
state  some  part  of  its  ordinary  corporate  business.^'    In  considering 


that  "what  would  constitute  doing 
business  in  the  state  is  a  mixed  ques- 
tion of  law  and  fact." 

See  Bellefield  Co.  v.  Carleton  In- 
vesting Co.,  228  Fed.  621;  National 
Mercantile  Co,  v.  Watson,  215  Fed. 
929. 

66  Com.  V.  Wilkes-Barre  &  H.  I^ 
Co.,  251  Pa.  6,  95  Atl.  915. 

67  Frank  Prox  Co.  v.  Bryan,  162 
111.  App.  381,  citing  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.,  118 
Fed.  239. 

68Haughton  Elevator  &  Machine 
Co.  V.  Detroit  Candy  Co.,  156  Mich. 
25,  120  N.  W.  18. 

69  United  States.  Diamond  Glue  Co. 
V.  United  States  Glue  Co.,  187  U.  S. 
611,  47  L.  Ed.  828;  Cooper  Mfg.  Co. 
V.  Ferguson,  113  U.  S.  727,  28  L.  Ed. 
1137;  Knapp  v.  Bullock  Tractor  Co., 
242  Fed.  543;  Smithson  v.  Eoneo,  231 
Fed.  349;  Natural  Carbon  Paint  Co. 
V.  Fred  Bredel  Co.,  193  Fed.  897; 
Hoyt  V.  Ogden  Portland  Cement  Co., 
185  Fed.  889;  Mannington  v.  Hock- 
ing Valley  Ey.  Co.,  183  Fed.  133; 
Honeyman   v.    Colorado   Fuel   &   Iron 


Co.,  133  Fed.  96;  Sullivan  v.  Sheehan. 
89  Fed.  247;  Lamb  v.  Lamb,  6  Biss. 
420,  Fed.  Gas.  No.  8,018. 

Alabama.  See  Sullivan  v.  Sullivan 
Timber  Co.,  103  Ala.  371,  25  L.  E.  A. 
543,  15  So.  941;  Farrior  v.  New  Eng- 
land Mortg.  Security  Co.,  88  Ala. 
275,  7  So.  200;  Ginu  v.  New  England 
Mortg.  Security  Co.,  92  Ala.  135,  8 
So.  388. 

Arkansas,  Simmons,  Burks  Cloth- 
'ing  Co.  V.  Linton,  90  Ark.  73,  117  S. 
W.  775. 

Oallfomia.  General  Conference  of 
Free  Baptists  v.  Berkey,  156  Cal,  466, 
105  Pac.  411. 

Colorado.  Cockburn  v.  Kingsley,  25 
Colo.  App.  89,  135  Pac.  1112. 

Illinois.  Alpena  Portland  Cement 
Co.  v.  Jenkins  &  Eeynolds  Co.,  244 
111.  354,  91  N.  E.  .480;  Watson  Fire- 
proof Window  Co.  v.  Eysdon,  189  HI. 
App.   134, 

Kansas.  D.  M.  Osborne  &  Co.  v. 
Schilling,  74  Kan.  675,  11  Ann.  Cas. 
319,  88  Pac.  258;  John  Deere  Plow 
Co.  V.  Wyland,  69  Kan,  255,  2  Ann. 
Cas.  304,  76  Pac.  863. 
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what  constitutes  "doing  business"  in  a  state  within  the  meaning  of 
such  a  statute'  a  distinction  has  been  drawn  between  the  purposes 
of  a  corporation  and  its  powers.*"  In  order  that  a  foreign  corpora- 
tion inay  be  said  to  be  doing  business  in  a  state,  there  must  be  a  doing 
or  transacting  of  business  for  which  the  corporation  was  incorporated, 
and  not  merely  what  it  might  have  authority  to  do."  As  was  said 
by  the  Alabama,  court,  ' '  There  must  be  a  doing  of  some  of  the  works. 


Missouri.  First  Nat.  Bank  v.  Lee- 
per,  121  Mo.  App.  688,  97  S.  W.  636. 

N'e'braska..  Tomson  v.  Iowa  State 
Traveling  Men's  Ass'n,  88  Neb.  399, 
129   N.  W.  529. 

KTaw  York.  People  v.  Wells,  183 
N.  Y.  264,  76  N.  E.  24;  Penu  Collieries 
Co.  V.  McKeever,  183  N.  Y.  98,  2  L. 
R;  a.  127,  75  N.  E.  935;  People  v. 
Wemple,  131  N.  Y.  64,  27  Am.  St. 
Eejp.  542,  29  N.  E.  1002;  People  v. 
Horn  Silver  Min.  Co.,  105  N.  Y.  76, 
11  N.  E.  155;  Kline  Bros.  &  Co.  v. 
Gernian  Union  Fire  Ins.  Co.,  147  App. 
Div:  790,,  132  N.  Y.  Supp.  181;  Mahar 
V.  Harring  Park  Villa  Sites,  146  App. 
Div.  756,  131  N.  Y.  Supp.  514,  modi- 
fying 71  Misc.  430,  128  N.  Y.  Supp. 
620,  rev 'd  204  N.  Y.  231,  38  L.  E.  A. 
(N.  S.)  210,  97  N.  E.  587;  Commer- 
cial Coal  &  lee  Co.  v.  Polhemus,  128 
App.  Div;  247,  112  N.  Y.  Supp.  646; 
Union  Trust  Co.  of  Rochester  v.  Sick- 
eljB,  125  App.  Div.  105,  109  N.  Y.  Supp. 
262;  People  v.  Raymond,  117  App. 
Div.  62,  102  N.  Y.  Supp.  85;  Hovey 
V.  De  Long  Hook  &  Eye  Co.,  126  N. 
Y.   Supp.   1. 

Oklahoma.  Fuller  v.  AUeny  46 
OkIa,..417,  148  Pae.  1008. 

Oregon.  Vermont  Farm  Maoh.  Co. 
V.  Hall,  80  Ore.  308,  156  Pac.  1073. 

Pennsylvania.  Hall's  Safe  Co.  v. 
"Walenk,  42  Pa.  Super.  Ct.  576. 

Tennessee.  Interstate  Amusement 
Co.  V.  Albert,  128  Tenn.  417,  161  S.  "W. 
488. 

Utah,  George  R.  Barse  Live-Stock 
Co.  V.  Range  Valley  Cattle  Co.,  16 
Utah  59,  50  Pac.  630. 

Washington.     See    M.   E.   Snjiith   & 


Co.  V.  Dickinson,  81  Wash.  465,  142 
Pac.  1133. 

"The  authorities  agree  that  *  *  * 
'doing  any  business'  means  busi- 
ness involving  transactions  concern- 
.  ing  the  actual  purposes  for  which 
the  corporation  was  organized,  and 
does  not  include  transactions  between 
the  corporators  and  stockholders 
themselves  involving  transactions 
concerning  promotion,  transfers  of 
stock  and  meetings  of  the  board  of 
directors  for  such  purposes  only." 
Cockburn  v.  Kinsley,  25  Colo.  App. 
89,  135  Pae.  1112. 

Under  a  statute  in  Tennessee  re- 
quiring foreign  corporations  before 
doing  business  in  the  state  to  file  a 
copy  of  its  charter  in  certain  offices 
in  the  state,  it  was  said  that  the 
dominant  idea  in  the  mind  of  the 
legislature  was  that  foreign  corpo- 
rations should  become  dome&ticated 
in  the  state  and  become,  pro  hae, 
corporations  of  the  state,  suable  in 
the  courts  of  the  state,  responsible 
to  the  citizens  of  the  state  just  as 
its  domestic  corporations  were,  and 
that  it  was  that  kind  of  "doing  busi- 
ness" within  the  state  which  was 
contemplated  by  the  statute.  Caesar 
V.  Capell,  83  Fed.  403. 

60  General  Conference  of  Free  Bap- 
tists v.  Berkey,  156  Cal.  466,  105 
Pac.  411;  Floyd  v.  Perrin,  30  S.  C.  1, 
2  L.  R.  A.  242,  8  S.  E.  14.  See  also 
Alpena  Portland  Cement  Co.  v.  Jen- 
kins &  Reynolds  Co.,  244  111.  354,  91 
N.   E.    480. 

61  Mertins  v.  Hubbell  Pub.  Co.,  190 
Ala.    311,    67   So.    275;    International 
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or  an  exercise  of  some  of  the  functions,  for  which  the  corporation  was 
created  to  bring  the  case  within  the  clause. ' '  ^'^  Thus  under  a  statute 
providing  for  conditions  upon  which  foreign  building  and  loan  asso- 
ciations may  transact  business  in  the  state,  it  was  held  that  without 
complying  with  such  conditions,  a  foreign  buUding  and  loan  associa- 
tion would  have  no  right,  by  its  ofScers  or  agents,  to  come  into  the 
state,  and  then  solicit  persons  to  become  members  of  such  association 
or  solicit  loans  by  such  members,  as  such  would  haVe  been  transacting 
its  ordinary  business,  but  that  such  company  would  not  be  prohibited 
by  any  .proper  interpretation  of  such  statute  from  investing  in  the 
bonds  of  the  state,  or  of  municipal  or  other  corporations  of  the  state. 


Cotton  Seed  Oil  Co.  v.  Wheelock,  124 
Ala.  367,  27  So.  517;  Sullivan  v.  Sulli- 
van Timber  Co.,  103  Ala.  371,  25  L. 
E.  A.  543,  15  So.  941;  Beard  v.  Union 
&  American  Pub.  Co.,  71  Ala.  60; 
Morgan  v.  White,  101  Ind.  413;  First 
Nat.  Bank  v.  Leeper,  J21  Mo,  App. 
688,  97  S.  W.  636. 

Tlie  real  test  of  whether  a  corpora- 
tion is  doing  business  in  the  state 
within  the  meaning  of  the  Constitu- 
tion is,  is  the  corporation  engaged  in 
the  transaction  of  the  business,  or 
any  part  thereof,  which  it  was  cre- 
ated and  organized  to  transact?  If 
it  be,  it  "does  business"  within  the 
meaning  of  the  Constitution.  If  it 
be  not,  if  the  act  it  is  doing  or  hajs 
done  is  not  within  its  general  powers 
and  franchises — it  is  not  the  business 
to  which  the  comstitutional  require- 
tnent  is  directed.  Sullivan  v.  Sullivan 
Timber  Co.,  103  Ala.  371,  25  L.  E.  A. 
543,   15  So.  941. 

62  Beard  v.  Union  &  American  Pub. 
Co.,  71  Ala.  60,  quoted  in  Sullivan  v. 
Sullivan  Timber  Co.,  103  Ala.  371,  25 
L.  E.  A.  543,  15  So.  941;  General  Con- 
ference of  Free  Baptists  v.  Berkey, 
156  Cal.  466,  105  Pae.  411;  Smythe 
Co.  V.  Ft.  Worth  Glas3  &  Sand  Co., 
105  Tex.  8,  142  S.  W.  1157. 

"While  it  has  been  held  the  mere 
fact  that  a  foreign  corporation  owns 
the  stock  and  bonds  of  domestic  cor- 
porations does  not  in  itself  constitute 


doing  business  in  Pennsylvania  (Com- 
monwealth V.  Standard  Oil  Cormpany, 
101  Pa.  119;  People's  Building,  Loan 
&  Savings  Association  v.  Berlin,  201 
Pa.  1,  50  Atl.  308,  88  Am.  St.  Eep. 
764;  Commonwealth  v.  Curtis  Pub- 
lishing Company,  237  Pa.  333,  85  Atl. 
360),  the  question  whether  or  not  the 
company  is  doing  business  within  the 
state  is  one  of  fact  not  necessarily 
depending  solely  o^  single  acts,  or  ■ 
on  the  effect  of  single  acts,  but  on 
the  effect  of  all  the  combined  acts 
which  it  may  perform  here.  It  does 
not  appear  the  acts  which  were  done 
in  this  state  were  a  mere  incident  of 
defendant's  corporate  existence,  but 
were  the  performance  of  the  function 
and  business  of  the  corporation  it- 
self.' Taking  the  various  acts  which 
are  admittedly  done  in  this  state, 
namely,  the  holding  of  directors' 
meetings,  the  maintenance  of  a  bank 
account,  the  purchase  of  the  stock 
and  bonds  of  the  Pennsylvania  cor- 
porations as  one  of  the  direct  ob- 
jects of  its  incorporation,  the  res- 
idence of  the  treasurer  in  Pennsyl- 
vania, and  the  performance  of  every 
act  necessary  to  the  actual  business 
which  the  company  is  transacting, 
and  they  clearly  constitute  a  doing 
business  within  this  state."  Mestre- 
zat,  J.,  in  Com.  v.  Wilkes-Barre  & 
H.  B.  Co.,  251  Pa.  6,  95  Atl.  915. 
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nor  from  enforcing  such  bonds.^'  Similarly  it  is  held  that  a  single 
sale  of  reai  estate  by  a  foreign  corporation  organized  for  religious, 
missionary,  educational  and  charitable  purposes,  and  as  incidental  to 
such  purposes  granted  a  variety  of  powers,  among  which  the  power 
to  take  and  hold  for  the  objects  of  said  corporation  any  real  or  personal 
property,  and  the  power  to  sell  and  convey  any  estate  which  the  inter^ 
ests  of  the  corporation  might  require  to  he  sold,  did  not  constitute 
"doing  business."**  But  a  contract  of  a  foreign  corporation  calls 
for  a  carrying  on  of  its  business  in  a  state  where  it  provides  that  it 
shall  supervise  the  construction  in  such  state  of  a  factory  for  a 
domestic  corporation  engaged  in  the  same  business,  shall  have  the 
management  of  the  manufacturing  therein  and  shall  operate  it  for  the 
domestic  corporation,  supplying  the  latter  with  a  superintendent  and 
supervising  the  factory,  selling  the  entire  output  and  guaranteeing 
rpayment  on  all  sales,  such  contract  extending  over  a  term  of  years.*" 
And  where  a  foreign  corporation  ships  its  products  to  a  place  of  busi- 
ness maintained  by  it  in  another  state  to  be  sold  by  its  agent  there, 
the  taking  of  a  bond  insuring  the  agent's  fidelity  is  so  connected 
with  the  conduct  of  the  corporate  Ipusiness  as  to  constitute  doing 
business  in  the  state.** 

A  contract  entered  into  by  a  foreign  corporation  with  the  state  or 
an  agency  of  the  state,  to  enable  the  latter  to  perform  a  public  duty 
imposed  upon  it  has  been  held  not  to  be  doing  business  in  the  state. 
So  under  a  statute  authorizing  the  governor  of  the  state  to  employ 
such  competent  accountants  as  he  may  deem  necessary  to  cause  a 
full  investigation  to  be  made  of  the  various  state  departments,  the 
governor  may  employ  for  that  purpose  a  foreign  corporation  chartered 

63  Sullivan  v.  Sheehan,  89  Fed.  247.  tion  of  this  character  is  as  purely  in- 

64  General  Comference  of  Free  Bap-  eidental  to  the  prosecution  of  its 
tists  V.  Berkey,  156  Cal.  466,  105  Pac.  main  purposes  as  are  the  other  powers 
411,  citing  Clark  &  M.,  Priv.  Corp.  enumerated  in  the  charter,  as  for 
§860.  The  court  said:  "All  of  these  example,  the  power  to  prosecute  and 
powers  are  to  be  exercised  in  sub-  defend  suits  at  law.  It  is  quite  gen- 
ordination  to  the  main  purpose  as  at  erally  held  that  the  mere  prosecuting 
first  declared.  The  purchase  and  sale  and  defending  of  suits  by  a  'foreign 
of  property  by  such  a  corporation  is  corporation  is  not  'doing  business,' 
not  one  of  the  ends  for  which  it  was  within  the  meaning  of  statutes  of  the 
organized,  but  is  merely  a  means  to  kind  we  have  been  discussing." 
enable  it  to  accomplish  these  ends.  65  Diamond  Glue  Co.  v.  United 
Property  is  to  be  acquired  only  for  States  Qhie  Co.,  187  U.  S.  611,  47  L. 
the   objects   of  the   corporation,    and  Ed.  328. 

to  be  sold  only  when  the  interests  of  66  M.  A.  Kelly  Broom  Co.   v.  Mis- 

the  corporation  require  such  sale.  The  souri  Fidelity  &  Casualty  Co.,  195  Mo. 
power  to  sell  property  by  a  corpora-      App.  305,  191  S.  W.  1128. 
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as  a  public  accountant,  and  such  corporation  while  engaged  in  making 
such  examination  on  behalf  of  the  state  is  not  engaged  in  business  in 
the  state  within  the  meaning  and  contemplation  of  a  statute  requiring 
a  foreign  corporation  to  obtain  a  permit  to  do  business  within  the 
state.^'  This  view  was  also  taken  concerning  the  contract  of  a  foreign 
book  company  with  a  state  text-book  commission  to  supply  books 
for  use  in  the  public  schools.®* 


§  5919.  Isolated  or  single  transaction  not  doing  business  in  a  state. 
In  construing  the  effect  of  statutes  prohibiting  a  foreign  corporation 
from  "doing  business"  or  "  doing  any  business"  in  the  state  until 
it  has  complied  with  specified  requirements,  there  is  some  conflict,  but 
the  great  weight  of  authority  is  to  the  effect  that  isolated  transactions, 
especially  commercial,  do  not  constitute  a  "doing,  transacting,  or 
carrying  on  a  business"  within  the  meaning  of  such  statutes,  but  that 
such  statutes  contemplate  some  continuance  in  business.*^  It  has  been 
said  that  "doing  business"  implies,  in  this  connection,  corporate 


67  Haskins  &  Sells  v.  Kelly,  74  Kan. 
155,  93  Pac.  605. 

68  State  V.  American  Book  Co.,  69 
Kan.  1,  1  L.  E.  A.  (N.  S.)  1041,  2 
Ann.  Cas.  56,  76  Pae.  411.  The  court 
said:  "The  matter  of  procuring  a 
corporation  to  supply  needed  books 
is  purely  a  state  affair.  No  private 
right  attaches  to  it.  Nor  is  the  act 
one  of  ordinary  trade  or  commerce, 
in  which  the  state  may  divest  itself 
of  the  attributes  of  sovereignty,  and 
conduct  itself  as  an  individual  may 
do.  The  most  distinctively  sovereign 
prerogatives  of  the  legislature,  under 
the  Constitution,  are  enlisted  and 
concerned.  Unable  to  attend  to  cer- 
tain details  of  the  work  proposed,  a 
special  agent  was  created,  and  clothed 
with  such  authority  as  seeiued  neces- 
sary to  accomplish  the  legislative  de-' 
sign.  The  text-book  commission  is 
a  public  agency  created  to  aid  in  the 
assertion  of  a  public  right,  and  the 
execiition  of  a  public  power  in  the  in- 
terest of  the  public  welfare." 

69  United  States.  Caldwell  v.  North 
Carolina,  187  IT.  S.  622,  47  L.  Ed. 
336;    Cooper    Mfg.    Co.    v.    FergusoBj 


113  U.  S.  727,  28  L.  Ed.  1137; 
Beach  v.  Kerr  Turbine  Co.,  243  Fed. 
706;  Smith  v.  Boneo,  231  Fed.  349; 
Anderson  v.  Morris  &  E.  R.  Co., 
216  Fed.  83;  Loomis  v.  People's 
Const.  Co.,  211  Fed.  453;  In  re 
Tennessee  River  Coal  Co.,  206  Fed. 
802;  Toledo  Traction,  Light  and  Power 
Co.  v.  Smith,  205  Fed.  643;  Vul- 
can Steam  Shovel  Co.  v.  Flanders, 
205  Fed.  102;  National  Carbon  Paint 
Co.  V.  Fred  Bredel  Co.,  193  Fed.  897; 
Hoyt  V.  Ogden  Portland  Cement  Co., 
185  Fed.  889;  Buffalo  Refrigerating 
Mach.  Co.  V.  Penn  Heat  &  Power  Co., 
178  Fed.  696;  Ladd  Metals  Co.  v. 
American  Miu.  Co.,  152  Fed.  1008; 
Kirven  v.  Virginia-Carolina  Chem- 
ical Co.,  145  Fed.  288,  7  Ann.  Cas. 
219;  Ammons  v.  Brunswick-Balke- 
CoUender  Co.,  141  Fed.  570;  aff'g  5 
Indian  T.  636,  82  8.  W.  937;  Audeu- 
ried  v.  East  Coast  Milling  Co.,  124 
Fed.  697;  Frawley,  Bundy  &  "Wilcox 
V.  Pennsylvania  Casualty  Co.,  124 
Fed.  259;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.,  118  Fed.  239;  Em- 
pire Milling  &  Mining  Co.  v.  Tomb- 
stone Milling  &  Mining  Co.,  100  Fed. 
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continuity  of  conduct  in  that  respect,  such  as  might  be  evinced  by 


910;  Caesar  v.  Capell,  83  Fed.  403; 
Gilchrist  v.  Helena]  H.  S.  &  S.  R. 
Co.,  47  Fed.  593. 

Arizona..  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  55,  156  Pae.  87;  Babbit  v. 
Field,  6  Ariz.  6,  52  Pae.  775. 

Arkansas.  Simmons,  Burks  Cloth- 
ing Co.  V.  Linton,  90  Ark.  73,  117  S. 
W.  775. 

California.  General  Conference  of 
Free  Baptists  v.  Berkey,  156  Cal. 
466,  105  Pae.  411;  Jameson  v.  Si- 
monds  Law  Co.,  2  Cal.  App.  582,  84 
Pae.   289. 

Oolorado,  Eoseberry  v.  Valley 
Building  &  Loan  Ass'n,  35  Colo.  132, 
83i  Pae.  637;  Miller  v.  Williams,  27 
Colo.  34,  59  Pae.  740;  Kindel  v.  Beck 
&  Pauli  Lithographing  Co.,  19  Colo. 
310,  24  L.  E.  A.  311,  35  Pae.  538;- 
Colorado  Iron-Works  v.  Sierra  Grande 
Min.  Co.,  15  Colo.  499,  22  Am.  St.  Eep. 
433,  22, Pae.  325;  Cockburn  v.  Kings- 
ley,  25  Colo.  App.  89,  135  Pae.  1112; 
Gates  Iron  Works  v.  Cohen,  7  Colo. 
App.  341,  43  Pae.  667. 

Illinois.  Hunter  W.  Finch  &  Co. 
V.  Zenith  Furnace  Co.,  245  111.  586, 
92  N.  E.  521,  aff'g  146  111.  App.  257; 
.Alpena'  Portland  Cement  Co.  v.  Jen- 
,kins  &  Eeynolds  Co.,  244  111.  354,  91 
N.  E.  480;  Watson  Fireproof  Window 
Co.  V.  Miller,'"194  111.  App.  316;  Wat- 
son Fireprobf  Window,  Co.  v.  Eysdon, 
189  111.  App.  134;  Journal  Co.  of  Troy 
V.  F.  A.  L.  Motor  Co.,  181  111.  App. 
530.  ' 

Indian  Territory.  Poole  v.  Peoria 
Cordage  Co.,  6  Indian  T.  298,  97  S.  W. 
1015;  Ammons  v.  Brunswick-Balke- 
Collender  Co.,  5  Indian  T.  636,  82  S. 
W.  937,  aff'd  141  Fed.  570. 

Indiana.  D.  S.  Morgan  &  Co.  v. 
White,   101  Ind.   413. 

Iowa.     Ware   Cattle   Co.   v.   Ander- 
son, 107  Iowa  231,  77  N.  W.  1026, 
Kansas.     Sigel-Campion  Live  Stock 


Commission    Co.   v.    Haston,   68   Kan. 
749,  75  Pae.  1028. 

Minnesota.  W.  H.  Lutes  Co.  v. 
Wysong,  100  Minn.  112,  110  N.  W. 
367. 

Missouri.  Meddis  v.  Kenney,  176  . 
Mo.  200,  98  Am.  St.  Bep.  496,  75  S. 
W.  633;  Mergenthaler  Linotype  Co. 
V.  Hays,  182  Mo.  App.  113,  168  S.  W. 
239;  Pierce  Steam  Heating  Co.  v.  A. 
Siegel  Gas  Fixture  Co.,  60  Mo.  App. 
148. 

Montana.  Dover  Lumber  Oo.  v. 
Whitcomb,  54  Momt.  141,  168  Pae. 
947. 

New  Jersey.  Allegheny  Co.  v.  Al- 
len, 69  N.  J.  L.  270,  55  Atl.  724,  dis- 
missed 196  U.  S.  458,  49  L.  Ed.  551; 
Delaware  &  H.  Canal  Co.  v.,_Mahlen- 
broek,  63  N.  J.  L.  281,  45  L.  E.  A. 
538,  43  Atl.  978;  Hildreth  Granite 
Co.  V.  Freeholders  of  Hudson  County, 
87  N.  J.  Eq.  588,  100  Atl.  158;  Henry 
V.  Simanton,  64  N.  J.  Eq.  572,  54  Atl. 
153,  rev'd  on  another  ground  in  67 
N.  J.  Eq.  606,  61  Atl.  1065. 

New  Mexico.  Vermont  Farm  Maeh. 
Co.  V.  Ash,  .170  Pae.  741;  Goade  v. 
Colorado  Inv.  Loan  Co.,  16  N.  M.  461, 
117  Pae.  856. 

New  York.  Penn  Collieries  Co.  v. 
McKeever,  183  N.  Y.  98;  2  L.  E.  A. 
(N.  S.)  127,  75  N..E.  935,  afE'g  93  App. 
Div.  303,  87  N.  Y.  Supp.  869;  Cummer 
Lumber  Co.  v.  Associated'  Manufac- 
turers' Mut.  Fire  Ins.  Co.,  173  N.  Y. 
633,  66  N.  E.  1106,  aff'g  67  App.  Div. 
151,  73  N.  Y.  Supp.  668;  L.  C.  Page 
Co.  V.  Sherwood,,  65  Misc.  543,  120  N. 
Y.  Supp.  837;  Novelty  Tufting  Mach. 
Co.  V  HutkofE,  56  Misc.  522,  107  N.  Y. 
Supp.  88;  Commercial  Wood  &  Cement 
Co.  V.  Northampton  Portland  Cement 
Co,,  41  Misc.  242,  84  N.  Y.  Sujjp.  38, 
aff'd  87  App.  Div.  633,  84  N.  Y.  Supp. 
1121;  National  Knitting  Go.  v.  Bren- 
ner, 20  Misc.  125,  45  N.  Y.  Supp.  714; 
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the  investment  of  capital  in  the  state,  with  the  maintenance  of  an 


luterocean  Forwarding  Co.,  Inc.  v. 
Charles  B.  MeCormick  &  Co.,  168  N. 
y.  Supp.  177,  afe'd  (App.  Div.),  169 
N.  Y.  Supp.  1098  (mem.  dec);  Peo- 
ple's Sav.  Bank  of  Bay  City  MiehJ 
igan  V.  Fulton.  Contracting  Co.,  119 
N.  T.  Supp.  622;  Suydam  v.  Morris 
Canal  &  Banking  Go.,  5  Hill  491. 

Nortli  Dakota.  State  v.  Bobb-Law- 
rence  Co.,  15  N.  D.  55,  106  N.  W.  406. 

Oklahoma.  Fuller  v.  Allen,  46  Okla. 
417,  148  Pac.  1008. 

Oregon.  Weiser  Land  Co.  v.  Bolirer, 
78  Ore.  202,  152  Pae.  869;  Commercial 
Bank  of  Vancouver  v.  Sherman,  28 
Ore.  573,  52  Am.  St.  Rep.  811,  43  Pae. 
658. 

Pennsylvania.  Oom.  v.  Wilkes-Barre 
&  H.  E.  Co.,  251  Pa.  6,  95  Atl.  915; 
Delaware  River  Quarry  &  Construc- 
tion Co.  V.  Bethlehem  &  N.  Passenger 
E.  Co.,  204  Pa.  22,  53  Atl.  533;  Mear- 
shon  &  Co.  V.  Pottsville  Lumber  Co., 
187  Pa.  St.  12,  67  Am.  St.  Rep.  560, 
40  Atl.  1019;  Kilgore  v.  Smith,  122  Pa. 
St.  48,  15  Atl.  698;  Com.  v.  Standard 
Oil  Co.,  101  Pa.  St.  119;  Leasure  v.. 
Union  Mut.  Life -Ins.  Co.,  91  Pa.  St. 
491;  Stoner  v.  Phillipi,  41  Pa.  Super. 
Ct.  118;  New  Jersey  Steel  Tube  Co.  v. 
EieM,  9  Pa.  Super.  Ct.  220;  Blakeslee 
Mfg.  Co.  v.  Hilton  Chemical  Co.,  5  Pa. 
Super.  Ct.  184. 

Tennessee.  Interstate  Amusement 
Co.  V.  Albert,  128  Tenn.  417,  161  S.  W. 
488;  Louisville  Property  Co.  v.  Nash- 
ville, 114  Tenn.  213,  84  S.  W.  810; 
Davis  &  Rankin  Bldg.  &  Mfg.  Co.  y. 
Caigle,  53  S.  W.  240;  Milan  Milling 
&  Manufacturing  Co.  v.  Gorten,  93 
Tenn.  590,  26  L.  E.  A.  135,  27  S.'W. 
971.  See  In  re  Tennessee  River  Coal 
Co.,  206  Fed.  802. 

Texas.  Dempster  Mill  Mfg.  Co.  v. 
Humphries,  —  Tex.  Civ.  App.  — -,  202 
S.  W.  981;  Brown  v.  Guarantee  Sav- 
ings, Loan  &  Investment  Co.,  46  Tex. 
Civ.  App.  29,5,  102  S.  ."W.  138;  Compare 


Buhler  v.  E.  T.  Burrowes  Co.,  —  Tex. 
Civ.  App.  — -,  171  S.  W.  791, 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
30  Utah  135,  10  L.  R.  A.  (N.  S.)  693, 
83  Pac.  734. 

Virginia.  Goldsberry  v.  Carter,  100 
Va.  438,  41  S.  E.  858. 

Washington.  M.  E.  Smith  &  Co.  v. 
Dickinson,  81  "Wash.  465,  142  Pac. 
1133;  Keene  Guaranty  Sav.  Bank  v. 
Lawrence,  32  Wash.  572,  73  Pae.  680. 

In  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  Ed.  1137  (the  leading 
case),  where  it  was  held  that  the  mak- 
ing in  the  state  of  S.  single  contract 
by  which  a  foreign  corporation  agreed 
to  build  and  deliver  in  i)^  home  state 
certain  machinery,  and  the  other  party 
agreed  to  pay  for  it,  did  not  constitute 
doing  business  dn  the  former  State 
within  the  meaning  of  a  statute  pro- 
hibiting foreign  corporations  from  do- 
ing any  business  in  the  state  before 
filing  a  certificate  designating  the 
principal  place  where  the  business  of 
the  corporation  should  be  carried  on 
and  an  authorized  agent  Residing  at 
such  principal  place  of  business  upon 
whom  process  might  be  served,  Jus- 
tice Woods  said:  "Reasonably  con- 
strued, the  Constitution  and  statute  ol 
Colorado  forbid,  not  the  doing  of  a 
single  act  of  business  in  the  state,  but 
the  carrying  on  of  business  by  a  for- 
eign corporation  without  the  filing 
of  the  certificate  and  the  appointment 
of  an  agent  as  required  by  the  stat- 
ute. The  Constitution  required  the 
foreign  corporation  to  have  one  or 
more  known  places  of  business  in  the 
state  before  doing  any  business  there- 
in. This  implies  a  purpose  at  least 
to  do  more  than  one  act  of  business. 
For  a  foreign  corporation  that  has 
done  but  a  single  act  of  business,  and 
purposes  to  do  no  more,  cannot  have 
one  or  more  knorwu  places  of  business 
in  the  state.     To  have  known  places 
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office  for  the  transaction  of  business  and  those  incidental  circumstances 


of .  business,  it  must  be  carrying  on, 
or  intending  to  carry  on,  business. 
The  statute  passed  to  carry  the  pro- 
visicm  of  the  Constitution  into  effect 
makes  this  plain,  for  the  certificate 
which  it  requires  to  be  filed  by  a  for^ 
eign  corporation  must  designate  the 
principal  place  of  business  in  the  state 
where  the  business  of  the  corporation 
is  to  be  carried  on.  The  meaning  of 
the  phrase  'to  carry  on'  when  applied 
to  a  business  is  well  settled.  In 
Worcester's  dictionary  the  definition 
is:  'To  prosecute,  to  help  forward,  to 
continue,  as  to  carry  on  business. '  The 
definition  given  to  the  same  phrase  in 
Webster's  dictionary  is:  'To  con- 
tinue, as  to  carry  on  a  design;  to 
manage  or  prosecute,  as  to  carry  on 
husbandry  or  trade.'  The  making  in 
Colorado  of  the  one  contract  sued  on 
in  this  ease,  by  which  one  party 
agreed  to  build  and  deliver  in  Ohio 
certain  machinery  and  the  other  party 
to  pay  for  it,  did  not  constitute  a  car- 
rying on  of  business  in  Colorado.  The 
obvious  construction,  therefore,  of  the 
Constitution  and  the  statute  is,  that 
no  foreign  corporation  shall  begin 
any  business  in  the  state,  with  the 
purpose  of  pursuing  or  carrying  it  on, 
until  it  has  filed  a  certificate  designat- 
ing the  principal  place  where  the 
business  of  the  corporation  is  to  be 
carried  on  in  the  state,  and  naming 
an  authorized  agent,  residing  at  such 
principal  place  orf  business,  on  whom 
process  may  be  served.  To  require 
such  a  certificate  as  a  prerequisite  to 
the  doing  of  a  single  act  of  business, 
when  there  was  no  purpose  to  do  any 
other  business  or  have  a  place  of  busi- 
ness in  the  state,  would  be  unreason- 
able and  incongruous. ' '  This  case  has 
beec  quoted  with  approval  in  George 
E.  Barse  Live  Stock  Co.  v.  Bange 
"Valley  Cattle  Co.,  16  Utah  59, 
50  lad,  630;  Goldsberry  v.  Garter,  100 


Va.  438,  41  S.  E.  858.  See  also  Colo- 
rado Iron  Works  v.  Sierra  Grande 
Min.  Co.,  15  Colo.  499,  22  Am.  St.  Btep. 
433,  25  Pac.  325;  Tabor  v.  Goss  & 
Phillips  Mfg.  Co.,  11  Colo.  419,  18  Pac. 
537;  Gates  Iron  Works  v.  Cohen,  7 
Colo.  App.  341,  43  Pac.  667,  also  con- 
struing same  statute. 

It  has  been  said  that  the  consensus 
is  "that  the  corporation  must  transact 
within  the  state  some  substantial 
part  of  its  ordinary  business  by  its 
officers  or  agents  appointed  and  se- 
lected for  that  purpose,  and  that  the 
transaction  of  an  isolated  business  act 
is  not  the  carrying  on  or  doing  busi- 
ness in  a  state."  Doe  v.  Springfield 
Boiler  &  Manufacturing  Co.,  104  Fed. 
684,  quoted  in  Knapp  v.  Bullock 
Tractor   Co.,  242  Fed.  543. 

In  considering  a  statute  requiring 
a  foreign  corporation  before  it  should 
"begin  to  carry  on  business"  in  the 
state  to  file  a  certificate  in  a  certain 
office  in  the  territory  designating  a 
resident  agent  upon  whom  service  of 
summons  or  other  process  might  be 
made,  and  stating  the  principal  place 
of  business  of  such  corporation  in  the 
territory,  and  providing  that  if  any 
foreign  corporation  shall  fail  to  com- 
ply with  the  requirements  of  the  stat- 
ute, all  its  contracts  with  citizens  and 
residents  of  the  territory  should  be 
void  as  to  the  corporation  and  no 
United  States  court  in  the  territory 
should  enforce  the  same  in  favor  of 
the  corporation,  Adams,  J.,  said: 
"We  consequently  have  the  question 
presented  whether  proof  of  one  busi- 
ness transaction  in  the  Indian  Terri- 
tory, with  nothing  more,  without  fil- 
ing the  certificate  required  by  the  act 
of  Congress,  is  sufficient  evidence  of 
a  purpose  'to  carry  on'  a  business,  to 
subject  plaintiff  to  the  provisions  of 
the  aet  in  question.  An  analysis  of 
the  a,ct,  in  our  opinion,  discloses  that 
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which  attest  the  corporate  intent  to  avail  itself  of  the  privilege  to  carry 


Congress  had  in  mind  the  conduct  of 
gome  regular  or  systematic  business. 
The  requirement  for  filing  a  certificate 
is  predicated  upon  the  existence  of  a 
purpose  to  'carry  on  business.'  To 
'carry  on'  means,  according  to  lexi- 
cographers, to  'promote,'  'advance,' 
or  'help  forward'  (Webster).  'Busi- 
ness' means  (1)  'That  which  busies' 
or  'that  which  occupies  the  time,  at- 
tention, or  labor  of  one  as  his  prin- 
cipal concern,  whether  for  a  lomger  or 
shorter  time.'  (2)  'Any  particular 
occupation  or  employment  engaged  in 
for  a  livelihood  or  gain,  as  agriculture, 
trade,  art,  or  a  profession.'  (3)  'Mer- 
cantile transactions  or  traffic  in  gen- 
eral' (Webster).  All  these  defini- 
tions imply,  if  not  express,  the  idea  of 
some  permanency  or  durability;  some- 
thing more  than  a  single  temporary 
or  ,  spasmodic  undertaking.  This 
thought,  in  our  opinion,  is  involved  in 
that  portion  of  the  act  providing  what 
the  certificate  shall  contain.  It  says: 
'Such  certificate  shall  also  state  the 
principal  place  of  business  of  such 
corporation  iii  the  Indian  Territory.' 
This  necessarily  implies  that  the  busi- 
ness of  a  foreign  corporation  before 
the  filing  of  the  required  certificate 
becomes  imperative,  shall  have  become 
of  such  serious  contemplation  that  it 
has  some  principal  place  in  the  Indian 
Territory  where  it  is  to  be  carried  on. 
The  foregoing  considerations  seem  to 
strongly  indicate  that  a  single  iransac- 
tion  like  that  disclosed  in  the  agreed 
statement  of  facts  was  not  intended 
by  Congress  to  subject  the  actor  to  the 
confiscation  denounced  in  section  5 
of  the  act.  In  this  view  of  the  statute 
we  are  supported  by  abundant  au- 
thority." Ammons  v.  Brunswick- 
BaJke-CoUender  Co.,  141  j-cd.  570, 
aff'g  5  Indian  T.  636,  82  S.  W.  937, 
and    quoting    with    approval    Cooper 


Mfg.  Co.  v.  Ferguson,  113  t.  S.  727,  28 
L.  Ed.  1137. 

"Our  statute  restricts  the  disquali- 
fication to  any  foreign  corporation 
which  shall  carry  on  any  business,  en- 
terprise, or  occupation  in  this  state,. 
involving  the  idea  of  continuation  and 
repetition  of .  the  acts,  and  it  is  the 
act  of  such  a  corporation  only  that  is 
within  the  purview  of  the  law.  There 
is  a  marked  difference  in  doing  an  act 
of  business  and  carrying  on  or  pursu- 
ing a  business,  enterprise,  or  occupa- 
tion in  this  state.  The  former  is  much 
more  restricted  than  the  latter,  which 
indicates  some  permanency  or  dura- 
bility, or  something  more  than  a  sin- 
gle, temporary.  Or  spasmodic  under- 
taking. *  *  •  One  cannot  fail  to 
observe  that  the  constitutional  and 
statutory  provisions  at  these  states 
cited  by  appellant  are  more  restrictive 
than  the  laws  of  Arizona  now  in  ques- 
tion. Obviously  the  reasonable  con- 
struction of  the  Arizona  statute  is  not 
merely  the  beginning  of  any  business, 
enterprise,  or  occupation  which  ren- 
ders every  act  of  the  foreign  corpora- 
tion which  has  not  complied  with  the 
law  void,  but  it  involves  the  idea  of 
the  pursuit  of  it,  or  carrying  on  the 
business,  enterprise,  or  occupation  by 
such  a  corporation  in  this  state  which 
makes  the  act  of  transacting  business 
by  such  a  corporation  a  violation  of 
the  law."  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  55,  156  Pac.  87. 

"The ,  words  'doing  business'  as 
used  in  such  statutes,  refer  to  a  gen- 
eral transaction  of  business,  and  not 
to  an  isolated  transaction,  or  to  single, 
or  wholly  collateral  acts. ' '  A.  Booth 
&  Co.  V.  Weigand,  30  Utah  135,  10  L. 
E.  A.  (N.  S.)  693. 

In  State  v.  Eobb-Lawrenee  Co.,  15 
N.  D.  55,  106  N.  W.  406,  tl.e  court 
said:  "What  is  meant  by  'doing  busi- 
ness' or  'transacting  businsss?'     Re- 
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on  a  business.''"  On  the  other  hand,  .the  test  has  been  said  to  be  ' '  not 
that  it  is  a  single  transaction,  but  that  it  is  done  with  the  intent  to 
engage  ih  business."  '^ 


spondents  contend  that  these  terms 
must  be  taken  literally  and  construed 
to  conclude  every  act  done  by  a  cor- 
poration of  a  business  nature.  In  that 
broad  sense  the  making  of  a  single 
contract,  a  .single  act  of  buying  or 
selling,  and  even  the  prosecution  or 
defense  orf  an  action  would  be  a  busi- 
ness transaction  which  could  not  be 
done  in  this  state  by  a  foreign  cor- 
poration unless  it  had  previously  es- 
tablished a  place  of  business  here  and 
complied  with  the  statutory  condi- 
tions. If  that  were  the  meaning  of 
the  language  used  in  the  statute  and 
Coiwstitution,  it  is  apparent  that  in  a 
large  number  of  cases  the  enforcement 
of  the  law  would  interfere  with  inter- 
state commerce.  *  *  *  The  fact  that 
foreign  corporations  proposing  to  do 
business  here  are  required  to  establish 
a  place  of  business  within  the  state 
makes  it  clear  that  the  term  'doing 
business'  does  not  mean  a  single  iso- 
lated transaction.  It  is  not  reasonable 
to  suppose  that  the  Constitution  or 
the  statute  intended  that  a  foreign 
corporation,  without  intending  a  con- 
tinuance of  its  business  in  the  state, 
could  not  collect  a  debt  or  make  any 
contract  or  demand  that  its  property 
rights  should  be  respected  unless  it 
had  previously  acquired  a  situs  or 
domicile  within  our  borders.  The 
object  of  laws  of  this  charac- 
ter is  to  require  foreign  cor- 
porations which  undertake  to  carry 
on  their  business  generally  in  thi^ 
state  to  establish  a  domicile  or 
situs  here  so  that  they  shall,  like  do- 
mestic corporations,  be  within  reach 
of  the  process  of  our  courts.  The  term 
'transacting  or  doing  business,'  as 
used  in  laws  of  this  character,  implies 
continuity,  and  does  not  mean  a  single 
isolated   transaction   done  within   the 


\ 


borders  of  the  state  without  any  pur- 
pose of  engaging  generally  in  the  car- 
rying on  of  its  business  here." 

Where  a  foreign  corporation  leased 
a  steam  shovel  to  a  resident  pi  the 
state  and  upon  the  termination  of  the 
lease  on  account  of  the  lessee's  viola- 
tion of  the  terms  and  provisions  of 
the  lease,  sold  the  machine  and  in- 
stalled it,  it  was  held  that  as  it  did 
not  appear  that  the  corporation  in- 
tended to  carry  on  business  in  the 
state  and  the  lease  and  sale  of  the 
machine  constituted  the  only  business 
which  it  had  ever  done  in  the  state, 
it  did  not  come  within  the  purview  of 
a  statute  regulating  the  doing  of  busi- 
ness in  the  state  by  foreign  corpora- 
tions. Vulcan  Steam  Shovel  Go.  v. 
Flanders,:  205  Ted.  102. 

70  Simmons,  Burks  Clothing  Co.  v. 
Linton,  90  Ark.  73,  117  S.  W.  775; 
Penn  Collieries  Co.  v.  McKeever,  183 
N.  Y.  98,  2  L.  E.  A.  (N.  S.)  127,  75 
N.  E.  935;  Badische  Lederwerke  v. 
CapiteUi,  92  N.  Y.  Misc.  260,,  155  N.  Y. 
Supp.  651.  See  also.  Com.  v.  WilkesT 
Barre  &  H.  R.  Co.,  251  Pa.  6,  95  Atl. 
915;  Delaware  River  Quarry  &  Con- 
struction Co.  v.  Bethlehem  &  N.  Pas- 
senger Ey.  Co.,  204  Pa.  22,  53  Atl.  533; 
Pavilion  Co.  v.  Hamilton,  15  Pa. 
Super.  Ct.  389. 

In  Knapp  v.  Bullock  Tractor  Co., 
242  Fed.  543,  it  was  said  that,  upon 
reason  and  authority,  "if  the  corpora- 
tion is  engaged  in  a -more  or  less  con- 
tinuous effort,  not  merely  casual,  spo- 
radic or  isolated,  to  conduct  and  carry 
on  within  the  state  some  part  of  the' 
business  in  which  it  is  usually  and 
generally  engaged,  it  may  be  said  with 
due  and  becoming  propriety  to  be 
'doing  business'  within  such  state." 

71  International  Text-Book  Co.  v. 
T.ynoh,  81  Vt.  101,  69  Atl.  541. 
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In  accordance  with  the  majority  rules,  such  constitutional  and  stat 
utory  restrictions  upon  the  activities  of  foreign  corporations  have 
been  held  not  to  apply  to  the  taking  of  a  single  mortgage  to  secure 
a  past-due  debt,  with  no  intention  apparently  to  transact  other 
business  of  the  kind  in  the  state ;  ''^  nor  to  a  contract  by  a 
foreign  corporation  with  the  owner  of  a  building  to  furnish  materials 
therefor,  to  be, i  shipped  into  the  ,  state ; ''*  nor  to  a  single  sale 
of  a  cargo  of  coal  in  the  state  by-  an  agent  of  a  foreign  corporation ;  '* 
nor  to  the  making  of  a  single  sale  of  coal  to  a  resident  of  the  state 
and  the  requirement  of  a  guaranty  of  the  payment  for  the  same,  the 
guaranty  being  made  and  delivered  in  the  state.'* 


"It  is  true  that  a  single  transaction 
does  not  necessajnly  constitute  such  a 
doing  of  business  as  is  forbidden  by 
the  statute.  *  *  *  Whether  or  not 
it  does  fall  within  the  statute  depends 
upon  whether  it  constitutes  a  part  of 
a  general  attempt,  to  transact  business 
in  violation  of  the  statute.  If  it  does, 
the  first  transaction  i^  as  illegal  as 
th6  second,  or  third,  or  twentieth. " 
Mahar  v.  Harrington  Park  Villa  Sites, 
146  N.  T.  -App.  Div.  756,  131  N.  Y. 
Supp.  514. 

72  Plorsheim  Bros.  Dry-Goods  Oo.  v. 
Lester,  60  Ark.  120,  27  L.  E.  A.  505,  46 
Am.  St.  Eep.  162,  29  S.  W.  34,  quot- 
ing with  approval  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  28  L.  Ed. 
1137.      ' 

73  New.  York  Architectural  Terra 
Cotta  Oo.  V.  WiUiams,  102  N.  Y.  App. 
Div.  1,  92  N.  Y.  Supp.  808,  afE'd  184 
N.  Y.  579,  77  N.  E.  1192. 

74Penn  Collieries  Co.  v.  McKeever, 
183  N.  Y.  98,  2  L.  B.  A.  (N.  S.)  127,  75 
N.  E.  935,  afE'g.93  N.  Y.  App.  Div. 
303,  87  N.  Y.  Supp.  869. 

75  Delaware  &  "H.  Canal  Co.  v.  Mah- 
lenbroek,  63  N.  J.  L.  281,  45  L.  E.  A. 
281,  43  Atl.  978.  The  court,  after  re- 
viewing the  authorities,  said:  "On 
a  consideration  of  the  entire  legisla- 
tion on  this  subject,  the  construction 
of  our  statute  seems  to  be  clear.  The 
statute  requires  the  filing  by  the  cor- 
poration of  a  copy  of  its  charter,  and 


a  statement  of  the  amount  of  capital 
stock  authorized  and  the  amount  actu- 
ally issued,  the  character  of  the  busi- 
ness which  it  is  to  transact  in  this 
state,  and  designating  its  principal 
o&ee  in  this  state.  The  remarks  of 
Mr.  Justice  Wood  in  Manufacturing 
Co.  v.  Ferguson  [113  U.  S.  727]  ap- 
ply directly  to  the  language  con- 
tained in  this  section.  A  state- 
ment of  the  amount  of  capital 
stock  authorized  and  the  amomnt  ac- 
tually issued  would  be  an  appropriate 
requirement  if  the  corporation  were 
to  engage  in  business  in  this  state, 
but  inapt  so  far  as  relates  to  a  single 
isolated  transaction.  'The  character 
of  the  business  which  it  is  to  transact 
in  this  state'  and  the  designation  of 
its  principal  ofllce  in  this  state  plainly 
imply  the  'engaging  in  business'  in 
the  sense  in  which  that  term  was  de- 
fined in  Hoagland  v.  Segur  (38  N.  J. 
L.  230,  237).  The  purpose  of  the  cer- 
tificate issued  by  the  secretary  of 
state  is  to  authorize  the  corporation 
'tp  transact  business  in  this  state,' 
and  that  oflicer  is  required  to  certify 
that  the  business  is  such  as  may  be 
lawfully  transacted  by  corporations  of 
this  state.  These  several  provisions, 
as  applied  to  a  single  isolated  transac- 
tion like  the  one  in  question,  would 
be  inappropriate.  A  construction 
which  would  require  the  plaintiff,  pro- 
posing to  make  this  sale  of  coal  and 
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It  is  held  that  a  constitutional  provision  that  no  corporation  shall 
do  any  business  in  the  state  without  having  one  or  more  places  of 
business,  with  an  authorized  agent,  or  agents,  upon  whom  process 
may  be  served,  is  intended  to  prohibit  corporations  from  transacting 
their  ordinary  corporate  business  within  the  state  without  first  com- 
plying with  its  terms,  and  having  one  or  more  places  of  business, 
with  an  authorized  agent  upon  whom  process  could  be  served  in  cases 
«f  litigation  between  them  and  citizens  of  the  state,  and  to  protect 
citizens  of  the  state  against  fraud  and  imposition  by  insolvent  and 
unreliable  corporations,  and  place  them  in  a  position  to  be  reached 
by  legal  process  of  the  courts  of  the  state,  and  was  not  designed  or 
intended  to  prohibit  the  doing  of  a  single  act  of  business  by  ^uch 
corporation,  with  no  apparent  intention  to  do  any  other  act,  or  to 
engage  in  corporate  business.™  In  like  manner,  under  a  statute  pro- 
viding that  no  action  shall  be  maintained  or  recovery  had  in  any  of  the 
courts  of  the  state  by  any  foreign  corporation  doing  business  in  the 
state  without  first  obtaining  the  certificate  of  the  secretary  of  state 
that  certain  statements  provided  for  in  the  statute  have  been  properly 
filed,  it  is  held  in  Kansas  that  isolated,  independent  transactions  in 
that  state  incidentally  necessary  to  the  business  of  a  foreign  corpora- 
tion conducted  at  its  domicile,  fully  completed  before  the  commence- 
nient  of  the  action,  will  not  prevent  recovery  in  the  courts  of  that 
state,  where  no  repetition  of  such  act  is  in  contejnplation,  and  the 
territory,  of  the  state  is  not  being  made  the  basis  of  operations  for  the 

accept  a  guaranty  of  payment,  first  to  taxes  and  license  fees,  etc.,  which 
to  file  a  statement  of  the  amount  of  by  the  laws  of  Pennsylvania  are  ex- 
its capital  stock  authorized,  the  acted  from  New  Jersey  corporations 
amount  actually  issued,  and  the  char-  doing  business  in  that  state.  The  sec- 
acter  of  the  business  which  it  was  to  tion  which  provides  that  such  a  eor- 
transact  in  this  state,  and  to  estab-  poration  shall  not  maintain  any  ac- 
lish  a  principal  office  in  this  state,  tion  in  this  state  upon  a  contract  made 
would  be  unreasonable.  The  section  by  it  in  this  state  must  receive  the 
of  the  act  which ,  imposes,  under  efir-  same  construction.  The  words  of  the 
tain:  conditions,  on  foreign  corpora-  section  are  'corporations  so  transaet- 
tions  'doing  business  within  this  ing  business';  that  is,  corporations 
state'  the  same  taxes,  fines,  penalties,  transacting  business  for  which  a  cer- 
lieense  fees,  etc.,  imposed  on  corpora-  tificate  from  the  secretary  of  state  is 
tions  of  this  state  doing  business  in  by  the  preceding  section  made  neces- 
the  other  state,  sheds  a  light  on  the  sary. ' ' 

meaning  of  the  words  'doing  business  76  George  E.  Barse  Live  Stock  Co.  v. 

in  this  state'  in  the  preceding  section.  Range  Valley  Cattle  Co.,  16  Utah  59, 

It  would  scarcely  be  contended  that  50   Pac.    630,    quoting   with   approval 

the  ,  plaintiff,   because   of   this   single  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 

isolated  transaction,  would  be  liable  S.  727,  28  L.  Ed.  1137. 
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conduct  of  any  part  of  the  business  of  the  corporation  at  the  time 
the  suit  is  begun."  And  under  a  statute  the  purpose  of  which,  as  ex- 
pressed in  its  title,  was  to  "regulate  the  business  of  foreign  corpora- 
tions," and  which  provided  that  every  foreign  corporation  before  it 
shall  be  authorized  or  permitted  to  establish  a  business  in  the  state, 
or  to  continue  business  therein,  if  already  established,  shall  file  a 
copy  of  its  articles  of  incorporation  in  the  office  of  the  secretary 
of  state  and  with  the  clerk  of  the  county  in  which  it  has  opened  an 
office  for  the  purpose  of  transacting  business,  and  in  addition  shall 
within  a  prescribed  time  after  it  has  opened  an  office,  or  commenced 
business,  file  a  statement  with  such  officers  showing  the  proportional 
part  of  its  papital  stock  which  it  has  in  use  in  the  operation  of  its 
business,  both  in  the  state  and  in  the  county  in  which  it  doe^  business, 
it  is  held  that  the  use  of  the  words,  ' '  to  establish  a  business  in  this 
state  or  to  continue  business  therein  if  already  established,"  and  the 
words  "it  has  opened  an  office  for  the  purpose  of  transacting  busi- 
ness," and  "afte^  the  establishment  of  such  office,"  shows  that  the 
legislature  had  in  mind  a  business  that  was  "established"  and  "con- 
tinuing" in  the  state,  rather  than  mere  single,  isolated  and  transitory 
acts  done  in  the  state,  either  in  connection  with,  or  apart  from,  some 
busihess  that  had  its  domicile  in  another  stateJ' 

§5920.  Doctrine  that  a  single  transaction  may  constitute  doing 
business.  There  are,  however,  some  d.ecisions  which  hold  that  a  for- 
eign corporation  comes  within  the  scope  of  a  statute  or  a  constitutional 
provision  prohibiting  foreign  corporations  from  "doing  business" 
or  "doing  any  business"  in  the  stat«  until  it  has  complied  with  cer- 
tain conditions  precedent,  if  it  does  a  single  act  of  its  ordinary  busi- 
ness within  the  state.™     Thus  under  the  Constitution  of  Alabama 

77  Sigel-Campiou   Live    Stock    Com-  Kan.  255,  2  Ann.  Cas.  304,  76  Pae.  863. 

mission  Co.  v.  Haston,  68  Kan.  749,  75  See  also  Buhler  v.  E.  T.  Burrowes 

Pae.  1028,  citing  Thomas  v.  Eeming-  Co.  (Tex.  Civ.  App.),  171  S.  W.  791. 

ton  Paper  Co.,  67  Kan.  599,  73  Pae.  78  Simmons,  Burks   Clothing   Co.   v. 

909.  Linton,  90  Ark.  73,  117  S.  W.  775. 

But  it  is  held  in  that  state  that  a  79  Gebrge    W.    Muller    Mfg.    Co.   v. 

single  transaction  by  a  foreign  cor-  First  Nat.  Bank  of  Dothan,  176  Ala. 

poration   may   constitute   a   doing   of  229,  57  So.  762;  Alabama  Western  E. 

business    in    that    state    within    the  Co.    v.    Talley-Bates    Const.    Co.,    162 

meaning  of  such  a  statute,  where  such  Ala.  396,  50  So.  341;  State  v.  Bristol 

transaction  is  a  part  of  the  ordinary  Sav.  Bank,  108  Ala.  3,  54  Am.  St.  Eep. 

business  of  the  corporation,  and  indi-  141,  18  So.  533;  Dundee  Mortgage  & 

cates  a  purpose  to  carry  on  a  substan-  Trust  Inv.  Co.  v.  Nixon,  95  Ala.  318, 10 

tial  part  of  its  dealings  in  the  state.  So.   311;    Nelms   v.   Edinburgh-Ameri- 

John  Deere  Plow  Co.  v.  Wyland,   69  can  Land  Mortg.  Co.,  92  Ala.  157,  9 
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which  provides  that  "no  foreign  corporaition  shall  do  any  business  in 
this  state  without  having  at  least  one  known  place  of  business,  and  an 
authorized  agent  or  agents  therein,"  and  the  statute  passed  in  execu- 
tion of  such  constitutional  provision  requiring  foreign  corporations 
doing  any  business  in  the  state  to  have  a  known  place  of  business  in 
the  state  and  to  designate  a  local  agent  for  the  service  of  process,  it 
is  held  that  the  making  of  a  single  contract  or  the  doing  of  a  single 
act  of  business  in  the  exercise  of  a  corporate  function  was  prohibited 
by  the  Constitution  and  statute,**    In  accordance  with  the  rule  that 


So.  141;  Ginn  v.  New  England  Mortg. 
Security  Co.,  92  Ala.  135,  8  So.  388; 
Farrior  v.  New  England  Mortg.  Se- 
curity Co.,  88  Ala.  275,  7  So.  200;' 
Dudley  v.  Collier,  87  Ala.  431,  13  Am. 
St.  jKep.  55,  6  So.  304,  distinguishing 
Sherwood  v.  Alvis,  83  Ala.  115,  3  Am. 
St.  Eep.  695,  3  So.  307;  see  also  Chat- 
tanooga Nat.  Building  &  Loan  Ass'n 
V.  Denson,  189  V.  S.  408,  47  L.  Ed. 
870. 

.  The  holding  in  Southwestern  Slate 
Co.  V.  Stephens,  139  Wis.  616,  29 
L.  E.  A.  (N.  S.)  92,  131  Am.  St. 
Rep.  1074,  120  'N.  W.  408,  which  is 
sometimes  cited  as  sustaining  this  rule 
cannot  be  considered  as  so  doing,  in 
view  of  the  fact  that  the  coTirt  held 
that  the  transaction  involved,  a  stock 
subscription  contract,  came  under  the 
provision  of  the  state  statute  render- 
ing void  and  unenforceable  by  a  non- 
complying  foreign  corporation  "every 
contract  made  by  or  on  behalf  of  any 
such  foreign  corporation,  affecting  the 
personal  liability  thereof,"  and  that 
such  result  followed  regardless  of 
whether  or  not  in  making  such  con- 
tract the  corporation  was  ' '  doing  busi- 
ness." 

80  Chattanooga  Building  &  Loan 
Ass'n  V.  Denson,  189  U.  S.  408,  47  L. 
Ed.  870,  eonitruing  the  Alabama  con- 
stitutional and  statutory  provisions, 
and  distinguishing  Bedford  v.  Eastern 
Building  &  Loan  Ass'n  of  Syracuse, 
181  tr.  S.  227,  45  L.  Ed.  834;  State  v. 
Bristol  Sav.  Bajik,  108  Ala.  8,  54  Am. 


St.  Eep.  141,  18  So.  533;  Sullivan  v. 
Sullivan  Timber  Co.,  103  Ala.  371,  25 
L.  E.  A.  543,  15  So.  941;  Ginn  v.  New 
England  Mortg.  Security  Co.,  92  Ala. 
135,  8  So.  388;  Mullens  v.  American 
Freehold  Land  Mortg.  Co.,  88  Ala.  280, 
7  So.  201. 

It  is  held  in  Alabama  that  the  loan 
of  money  in  that  «tate,  and  the  taking 
there  of  notes  and  a  mortgage  to. se- 
cure repayment — the  mortgage  being 
on  land  situated  within  the  state — is 
the  doing  of  business  within  the  state 
within  both  the  Constitution  and  the 
statute,  even  though  it  is  but  a  single 
transaction.  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  54  Am.  St.  Eep.  141, 
18  So;  533;  Ginn  v..  New  England 
Mortg.  Security  Co.,  92  Ala.  135,  8  So. 
388;  Mullens  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  280,  7  So. 
201;  Farrior  v.  New  England  Mortg. 
Security  Co.,  88  Ala.  275,  7  So.  200. 

And  the  fact  that  the  notes  and 
mortgage  are  executed  within  the 
state,  ,  though  they  may  be  payable 
elsewhere,  and  the  land  embraced  in 
the  mortgage  is  situated  in  the  state, 
are  sufficient  to  show  prima  facie  that 
the  transaction  involves  the  doing  of 
business  by  the  lender  and  mortgagee 
in  the  state.  State  v.  Bristol  Sav. 
Bank,  108  Ala.  3,  54  Am.  St.  Eep.  141, 
18  So.  533;  Mullens  v.  American  Free- 
hold Land  Mortg.  Co.,  88  Ala.  280,  7 
So.  201;  Farrior  v.  New  England 
Mortg.  Security  Co.,  88  Ala,  275,  7  So. 
200. 
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the  exposition  given  by  the  highest  tribunals  of  the  state  to  its  own 
constitution  and  statutes  constitutes  a  part  of  the  law  as  much  as  if 
embodied  in  it,  and  is  as  binding  upon  the  courts  of  the  United  States 
as  the  text,  and  is  conclusive  in  such  courts,  the  federal  -courts  follow 
the  construction  placed  upon  the  Constitution  and  statutes  of  a  stats 
in  respect  to  what  constitutes  the  doing  of  business  by  a  foreign  corpo- 
ration therein.  The  Supreme  Court  of  the  United  States  in  considering 
the  decisions  of  the  Supreme  Court  of  Alabama  on  this  question  said : 
"These  cases  constitute  an  interpretation  of  the  constitutional  and 
statutory  provisions,  and  clearly  hold  that  any  act  in  the  exercise  of 
corporate  functions  is  forbidden  to  a  foreign  corporation  which  has 
not  complied  with  the  Constitution  and  statute,  and  that  the  contracts 
hence  resulting  are  illegal  and  cannot  be  enforced  in  the  courts. ' '  '^ 
But  even  in  the  decisions  which  announce  the  doctrine  that  a  foreign 
corporation  may  come  within  the  purview  of  such  a  statute  by  the 
doing  of  a  single  act  of  business  within  the  state,  hold,  it  should  be 
noted,  that  the  single  act  which  will  bring  the  corporation  within  the 
purview  of  the  statute  must  be  an  act  of  the  ordinary  business  of  the 
corporation.  In  the  language  of  the  ,  Supreme  Court  of  Alabama : 
"There  must  be  a  doing  of  some  of  the  works,  or  an  exercise  of  some 
of  the  functions  for  which  the  corporation  was  created,  to  bring  the 
case  within  that  clause. ' '  '^  Thus  the  statute  has  been  held  not  to 
apply  to  the  soliciting  and  receiving  of  subscriptions  for  a  newspaper 
published  in  another  state,  by  a  corporation  organized  imder  the  laws 
of  that  other  state.*^  And  where  a  foreign  corporation  which  had 
operated  a  sawmill  in  the  state  and  had  constructed  a  railroad  therein 
and  a  machine  for  loading  lumber  thereon,  had  suspended  its  opera- 
tions, but  had  an  agent  in  charge  of  such  property,  it  was  held  that 
it  was  not  doing  business  within  the  state,  as  the  care  and  protection 
of  unused  property,  or  the  payment  of  taxes  which  are  a  charge  upon 
the  property,  and  the  payment  of  which  is  essential  to  the  preserva- 
tion of  the  title  to  the  owner,  cannot  be  deemed  the  exercise  of  cor- 
porate powers  or  franchises,  nor  the  transaction  of  the  business  or 
any  part  thereof,  for  which  the  corporation  was  created  and  or- 
ganized.'* 
The  Supreme  Court  of  Kansas  holds  that  although  a  corporation  has 

81  Chattanooga     Nat.     Building     &  71  Ala.  60.    See  also  i  5918,  supra. 
Loan  Ass'n  v.  Denson,  189  U.  S.  408,  83  Beard  v.  Union  &  A.  Pub.  Co.,  71 
47  L.  Ed.  870,  aff'g  107  Fed.  777.  Ala.  60. 

82  Sullivan  v.  Sullivan  Timber  Co.,  84  Sullivan  v.  Sullivan  Timber  Co., 
103  Ala.  371,  25  L.  E.  A.  543,  15  So.  103  Ala.  371,  25  L.  B.  A.  543,  15  So. 
941;  Beard  v.  Union  &  A.  Pub.  Co.,  941. 
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performed  but  a  single  transaction  in  the  state,  the  corporation  may, 
nevertheless,  be  deemed  to  be  doing  busiiiess  therein  where  such  trans- 
action was  part  of  its  ordinary  business  and  is  indicative  of  its  intent 
to  carry  on  in' future  a  substantial  part  of  its  business  in  such  state. 
In  the  view  of  the  court  the  circumstances  surrounding  a  single  trans- 
action may  be  such  as  to  indicate  an  intention  to  do  business  regularly 
in  the  state  while  the  circumstances  may  show  that  a  corporation  has 
no  such  intent,  although  it  has  transacted  several  items  of  business 
therein.*^  In  Nebraska  also  it  is  held  that  a  single  transaction  by  a 
foreign  corporation  may  constitute  a  doing  of  business  in  that  state 
within  the  meaning  of  the  statutes  of  the  state  making  certain  require- 


86  John  Deere  Plow  Co.  v.  Wyland, 
69  Kan.  255,  2  Ann.  Gas.  304,  76  Pac. 
863.  The  court  said:  "It  is  said 
*  *  *  that:  'The  doing  of  a  single 
act  of  business  in  the  domestic  state 
by  a  foreign  corporation  does  not  con- 
stitute the  doing  or  carrying  on  of 
business  within  the  meaning  of  the 
statutory  and  constitutional  provi- 
sions.' Many  cases  are  cited  in  sup- 
port of  this  proposition  *  *  *.  For 
the  most  part  these  authorities  merely 
hold  that  the  expression  '  doing  busi- 
ness' is  not  to  be  given  such  a  strict 
and  literal  construction  as  to  make 
it  apply  to  any  corporate  dealing 
whatever.  They  turn  rather  upon  the 
character  than  upon  the  business  done. 
This  is  illustrated  by  the  fact  that  the 
particular  transactions  under  consid- 
eration are  frequently  described  as 
'independent,'  'isolated,'  'occasional,' 
'incidental,'  'casual,'  'not  of  a 
character  to  indicate  a  purpose 
to  engage  in  business  within  the 
state,'  as  well  as  'singled'  In 
the  decision  most  frequently  cited 
in  this  connection.  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  277,  28  L.  Ed.  ■ 
1137,  stress  is  laid  upon  the  circum- 
stance that  there  was  no  purpose  to 
do  any  other  business  in  the  state. 
The  controlling  principle  involved  in 
these  cases  has  already  been  applied 
by  this  court  in  Sigel-Campion  Com- 
wission  Co.  v.  Haston,  68  Kan.  749,  75 


Pac.  1028.  The  scope  of  the  rule  in- 
voked is  stated,  and  the  limitations  to 
which  it  is  subject  are  suggested,  in 
the  third  paragraph  of  the  syllabus  in 
that  case  which  reads:  'Isolated,  in- 
dependent transactions  in  this  state 
incidentally  necessary  to  the  business 
of  a  foreign  corporation  conducted  at 
its  domicile,  fully  completed  before 
action  commenced,  will  not  prevent  re- 
covery in  the  courts  of  this  state  by 
such  corporation  under  section  1283, 
Gen.  St.  1901,  when  no  repetition  of 
such  acts  is  in  contemplation,  and  the 
territoiy  of  the  state  is  not  being 
made  the  basis  of  operations  for  the 
conduct  of  any  part  of  the  corpora- 
tion's business  at  the  time  the  suit 
is  begun.'  Although  the  record  in 
each  ease  discloses  but  one  transaction 
of  the  corporation,  that  transaction 
was  not  merely  incidental  or  casual. 
It  was  a  part  of  the  very  business  to 
perform  which  the  corporation  existed. 
It  did  distinctly  indicate  a  purpose  on 
the  part  of  the  corporation  to  engage 
in  business  within  the  state,  and  to 
make  Kansas  part  of  its  field  of  opera- 
tion, where  a  substantial  part  of  its 
ordinary  traffic  was  to  be  carried  on. 
Therefore,  although  a  single  act,  it 
constituted  a  doing  of  business  in  the 
state  within  the  meaning  of  the  stat- 
ute, while  several  acts  of  a  different 
nature  might  not  have  had  that  ef- 
fect." 
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ments  of  foreign  corporations  conditions  precedent  to  their  doing 
business  in  the  state,  where  such  transaction  is  a  part  of  the  ordinary 
business  of  such  corporation  and  indicates  a  purpose  to  carry  on  a 
substantial  part  of  its  dealings  in  the  state.'® 


§5921.  Interstate  commerce  business  not  within  purview  or  re- 
strictive statutes.  While  a  state  may  impose  conditions,  not  in 
conflict  with  the  laws  and  Constitution  of  the  United  States,  on  the 
transaction  of  business  in  its  territory  by  corporations  chartered  else- 
where, or  exclude  them  altogether,  or  revoke  permission  or  license 
already  given  to  do  business  in  such  territory,  as  has  been  seen  else- 
where, corporations  engaged  in  interstate  commerce  do  not  come 
within  such  state  authority  and  no  restrictive  conditions  can  be  im- 
posed upon  them.'''  Therefore  the  doing  of  interstate  commerce  busi- 
ness is  not  "doing  business"  within  the  meaning  of  statutes  imposing 
restrictions  upon  foreign  corporations  doing  business  in  the  state." 


SSTomson  v.  Iowa  State  Traveling 
Men's  Ass'n,  88  Neb.  399,  129  N.  W. 
529. 

87  See   §§5762-5784,   supra. 

68  United  States.  Looney  V.  Crane 
Co.,  245  U.  S.  178,  62  L.  Ed.  230,  aff'g 
218  Fed.  260;  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  727,  28  L.  Ed.  1137; 
Star-Chronicle  Pub.  Co.  v.  United 
Press  Ass'ns,  204  Fed.  217;  In  re  Mo- 
nongahela  Distilling  Co.,  186  Fed.  220; 
Butler  Bros.  Shoe  Co.  v.  United  States 
Kubber  Co.,  156  Fed.  1;  Oakland  Sugar 
Mills  Co.  V.  Fred  W.  Wolf  Co.,  118  Fed. 
239. 

Idaho.  Foore  v.  Simon  Piano  Co., 
18  Idaho  167,  108  Pac.  1038. 

lUinois.  Lehigh  Portland  Cement 
Co.  V.  McLean,  245  111.  326,  137  Am. 
St.  Eep.  322,  92  N.  E.  248,  aff'g  149 
111.  App.  360;  West  Coast  Timber  Co. 
V.  Hughitt,  185  111.  App.  500;  Frank 
Prox  Co.  V.  Bryan,  185  111.  App.  322; 
American  Art  Works  v.  Chicago  Pic- 
ture Frame  Works,  184  111.  App.  502, 
aff'd  264  111.  610,  106  N.  E.  440;  Ham- 
ilton Mach.  Tool  Co.  v.  Mechanics' 
Mach.  Co.,  179  111.  App.  145;  Haveng 
&  GeddeS  Co.  v.  Biamond,  93  111.  App. 
557. 


Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139. 

IMlchigan.  Coit  &  Co.  v.  Sutton,  102 
Mich.  324,  25  L.  E.  A.  819,  60  N.  W. 
690. 

Minnesota.  American  Bridge  Co. 
V.  Honstain,  113  Minn.  16,  128  N.  W. 
1014. 

Missouri.  Corn  Products  Mfg.  Co. 
V.  Western  Candy  &  Bakers'  Supply 
Co.,  156  Mo.  App.  110,  135  S.  W.  985. 

New  York.  Novelty  Mfg.  Co.  v. 
Council,  88  Hun  254,  34  N.  Y.  Supp, 
717;  Badische  Lederwerke  v.  Capitelli, 
92  Misc.  260,  155  N.  Y.  Supp.  651; 
Murphy  Varnish  Co.  v.  Connell,  10 
Misc.  553,  32  N.  Y.  Supp.  492;  Osborne 
Co.  V.  Walters,  155  N.  Y.  Supp.  434. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  55  Ohio  St.  217,  45  N. 
E.  197' 

Oklahoma.  Hollister  v.  National 
Cash  Eegister  Co.,  154  Pac.  1157;  W., 
B.  Wells  Co.  v.  V.  J.  Howard  &  Co., 
50  Okla.  766,  151  Pac.  616;  Fruit  Dis- 
patch Co.  v.  Wood,  42  Okla.  79,  140 
Pac.  1138. 

Oregon.  Vermont  Farm  Mach.  Co. 
V.  Hall,  80  Ore.  308,  156  Pac.  1073. 
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Thus  a  foreign  corporation  transacting  in  the  state  only  business 
which  constitutes  interstate  commerce  need  not  comply  with  the  pro- 
visions of  a  statute  requiring  foreign  corporations  doing  business  in 
the  state  to  have  a  known  place  of  business  therein  and  an  agent 
thereat  upon  whom  service  of  process  in  actions  against  the  corpora- 
tion may  be  made;'®  In  determining  whether  or  not  a  statute  pro- 
hibiting foreign  corporations  from  doing  business  in  the  state  was 
intended  to  apply  to  interstate  commerce  business,  the  court  will 
adopt  the  rule  that  when  two  reasonable  but  inconsistent  construc- 
tions are  contended  for,  one  of  which  would  be  repugnant  to  the  con- 
stitution and  the  other  would  not,  it  is  the  duty  of  the  court  to  adopt 
that  interpretation  of  the  statute  which  will  harmonize  with  the 
constitution,  and  consequently  will  hold  that  the  statute  was  not 
intended  to  apply  to  business  constituting  interstate  commerce.®" 


Pennsylvania.  Philadelphia  &  G.  S. 
S.  Co.  V.  Pechin,  61  Pa.  Super.  Ot.  401; 
Putney  Shoe  Co.  v.  Edwards,  60  Pa. 
Super.  Ot.  338;  Blakeslee  Mfg.  Co.  v. 
Hilton  Chemical  Co.,  5  Pa.  Super.  Ct. 
184. 

Texas.  Erwin  v.  E.  I.  Du  Pont  De 
Nemours  Powder  Co.,  —  Tex.  Civ. 
App.  — ,  156  S.  W.  1097;  Brown  v. 
Guarantee  Savings,  Loan  &  Invest- 
ment Co.  (Tex.  Civ.  App.),  102  S.  W. 
138. 

Washington.  M.  B.  Smith  &  Co.  v. 
Dickinson,  81  Wash.  465,  142  Pac. 
1133. 

See  §§5762-5784,  supra. 

In  Toledo  Commercial  Co.  v.  Glen 
Mfg.  Co.,  55  Ohio  St.  217,  45  N.  E. 
197,  it  is  said:  "The  holdings  are 
numerous  that  it  is  the  right  of  per- 
sons and  of  corporations  residing  in 
one  ,  state  to  contract  and  sell  their 
commodities  in  another,  unrestrained, 
except  where  restraint  is  justified  un- 
der the  police  power.  This  rule  does 
not  deny  the  power  of  any  state  to  im- 
pose conditions  upon  the  right  of  for- 
eign corporations  to  establish  them- 
selves within  its  boundaries  for  the 
performance,  generally,  of  their  busi- 
ness, involving  the  exercise  of  corpo- 
rate franchises  and  powers,  but  does 


hold  that  the  selling  through  traveling 
agents  and  delivering  of  goods  manu- 
factured outside  of  the  state,  does  not 
fall  directly  within  the  purview  of 
their  corporate  powers.  The  pertinent 
prorvision  of  the  Federal  Constitution 
is  that  '  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  sev- 
eral states,'  and  that  instrument  gives 
to  Congress  power  'to  regulate  com- 
merce *  »  *  among  the  several 
states. '  The  distinction  to  be  noted  is 
that  the  sale  and  delivery  of  mer- 
chandise is  a  right  possessed  in  com- 
mon by  all  the  citizens  of  the  state. 
The  exercise  erf  the  corporate  fran- 
chise and  powers  is  not.  It  is  a  special 
privilege  conferred  only  on  corpora- 
tions. And  the  sale  and  delivery-  in 
one  state,  of  goods  manufactured  in 
another  state,  by  a  citizen  of  that 
state,  is  interstate  commerce." 

89  Blakeslee  Mfg.  Co.  v.  HUton 
Chemical  Co.,  5  Pa.  Super.  Ct.  184. 

See   §§5762-5784,  supra. 

90  Havens  &  Geddes  Go.  v.  Diamond, 
93  HI.  App.  557.  See  also  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co., 
156  Fed.  1;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf,  118  Fed.  239;   Coit  & 
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§5922.  Sales  of  goods  through  traveling  salesmen  or  agents.    A 

foreign  corporation  will  not  be  deemed  to  be  doing  business  within 
a  state  within  .the  meaning  of  statutes  imposing  restrictions  upon 
the  doing  of  business  in  the  state  by  foreign  corporations  merely 
because  it  solicits  orders  for  such  goods  by  means  of  traveling  sales- 
men or  other  agents,  the  orders  being  transmitted  to  the  corporation 
in  the  state  of  its  domicile  and  the  goods  shipped  from  there  into  the 
state  where  the  orders  were  solicited.'^    Where  a  foreign  corporation 


Co.  V.  Sutton,  102  Mich.  324,  25  L.  R. 
A.  819.  60  n!  W.  690. 

See  §  5764,  supra. 

"We  think  all  courts  agree  that 
these  statuteiS  must  receive  such  con- 
struction and  enforcement  as  will  not 
interfere  with  interstate  commerce, 
and  almost  all  agree  that  the  sale  and 
delivery  of  goods  or  manufactured 
commodities,  not  properly  subject  to 
police  surveillance,  by  a  citizen  or  cor- 
poration of  one  state  to  a  citizen  or 
corporation  of  another  state  is  inter- 
state commerce."  Willis,  J.,  in  Ham- 
ilton Maeh.  Tool  Go.  v.  Mechanics' 
Mach.  Co.,  179  111.  App.  145.  See  also 
Bonduraut  v.  Dahnke-Walker  Milling 
Co.,  175  Ky.  774,  195  S.  W.  139. 

91  United  States.  Caldwell  v.  North 
Carolina.  187  U.  8.  622,  47  L.  Ed.  336; 
Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  Ed.  719;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  32  L.  Ed.  637; 
Bobbins  v.  Shelby  County  Taxing 
Dist.,  120  U.  S.  489,  30  L.  Ed.  694; 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727,  28  L.  Ed.  1137;  Kirven  v. 
Virginia-Carolina  Chemical  Co.,  145 
Fed.  288;  BoSirdman  v.  MeClure,  123 
Fed.  614;  Aultman,  Miller  &  Co.  v. 
Holder,  68  Fed.  467,  aff'd  Holder  v. 
Aultman,  Miller  &  Co.,  169  V.  S.  81; 
42  L.  Ed.  669;  Davis  v.  Eankin  Mfg. 
Co.  v.  Dix,  64  Fed.  406. 

See  International  Harvester  Co.  v. 
Kentucky,  234  U.  S.  579,  58  L.  Ed. 
1479,  aff'g  147  Ky.  655,  145  S.  W.  393; 
William  Grrace  Co.  v.  Henry  Martin 
Brick  Mach.  Mfg.  Co.,  174  Fed.  131. 


Alabama.  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,   11   Idaho   1,   81  Pac.   58. 

Illinois.  Lehigh  Portland  Cement 
Co. 'v.  McLean,  245  111.  326,  137  Am. 
St.  Eep.  322,  92  N.  E.  248,  aff'g  149 
111.  App.  360;  Anderson  Computing 
Scale  Co.  v.  Hatteubach,  199  111.  App. 
467;  Hagan  Paper  Co.  v.  East  St. 
Louis  Pub.  Co.,  190  111.  App.  581;  West 
Coast  Timber  Co.  v.  Hughitt,  185  111, 
App.  500;  Frank  Prox  Co.  v.  Bryan, 
185  111.  App.  322;  American  Art  Works 
V.  Chicago  Picture  Frame  Works,  184 
111.  App.  502,  aff'd  264  111.  610,  106 
N.  E.  440;  Ajax-Grieb  Eubber  Co.  v. 
Gray,  179  111.  App.  377;  Hamilton 
Mach.  Tool  Co.  v.  Mechanics '  Mach. 
Co.,  179  111.  App.  145;  American  Sales 
Book  Co.  v..Wemple,  168  111.  App.  639; , 
A.  H.  Woods  Production  Co.  v.  Chi- 
cago, C.  &  L.  R.  Co.,  147  HI.  App.  568; 
Havens  &  Geddes  Co.  v.  Diamond,,  93 
111.  App.  557;  March-Davis  Cycle  Mfg. 
Co.  V.  Strobridge  Lithographing  Co., 
79  111.  App.  683.  ' 

Indian  Territory.  Bruner  v.  Kan- 
sas Moline  Plow  Co.,  7  Indian  T.  506, 
104  S.  W.  816. 

Indiana.  Mutual  Mfg.  Co.  v.  Alfl- 
paugh,  174  Ind.  381,  91  N.  E.  504,  re- 
hearing denied  92  N.  E.  118. 

Kentucky.  Bondurant.  v.  DaJinke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
S.  W.  139. 

Michigan.  M.  I.  Wilcox  Cordage  & 
Supply  Co.  V.  Mosher,  114  Mich.  64; 
72  N.  W.  1,17;  Moline  Plow  Co.  v.  Wil- 
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manufactures  goods  in  a  foreign  state,  and  sends  drummers  into  an- 
other state  who  solicit  and  take  orders  .in  the  state  and  send  them  to 


kinson,  105  Mich.  57,  62  N.  "W.  1119; 
Coit  &  Co.  V.  Sutton,  102  Mich.  324, 
25  L.  E.  A.  819,  60  N.  W.  690. 

Miuneaota.  Bock  Island  Plow  Co. 
V.  Peterson,  93  Minn.  356,  101  N.  W. 

616; 

Mississippi.  Saxony  Mills  v.  Wag- 
ner, 94  Miss.  233,  23  L.  E.  A.  (N.  S.) 
834,  136  Am.  St.  Eep.  575,  19  Ann.  Gas. 
199,  47  So.  899. 

Missouri.  Mergenthaler  Linotype 
Co.  V.  Hays,  182  Mo.  App.  113,  168  S. 
W.  239;  F.  N.  Ellis  Lumber  Co.  v. 
Johns,  152  Mo.  App.  516,  133  S.  W. 
638;  Greenbrier  Distillery  Co.  v.  Van 
Frank,  147  Mo.  App.  204,  126  S.  W. 
222;  Maxwell  &  Co.  v.  Edens,  65  Mo. 
App.  439;  Pierce  Steam  Heating  Co. 
V.  A.  Sdegel  Gas  Fixture  Co.,  60  Mo. 
App.  148. 

New  Jersey.  Delaware  &  Hudson 
Canal  Co.  v.  Mahlenbroek,  63  N.  J.  L. 
281,  45  L.  E.  A.  538,  43  Ala.  978. 

New  York.  Hbvey  v.  De  Long  Hook 
&  Eye  Co.,  211  N.  Y.  420,  105  N.  B. 
667,  rev'g  147  App.  Div.  881,  133 
N".  Y.  Supp.  25,  which  afC'd  126  N.  Y. 
Supp.  1;  Droege  v.  Ahrens  &  Ott  Mfg. 
Co.,  163  N.  Y.  466,  57  N.  E.  747,  rev'g 
34  App.  Div.  631,  54  N.  Y.  Supp.  1099; 
St.  Albans  Beef  Co.  v.  Aldridge,  112 
App.  Div.  803,  99  N.  Y.  Supp.  398; 
Harvard  Co.  v.  Wicht,  99  App.  Div. 
507,  91  N.  Y.  Supp.  48;  Vaughan  Mach. 
Co.  v.  Lighthouse,  64  App.  Div.  138, 
71  N.  Y.  Supp.  799;  Tallapoosa  Lumber 
Co.  V.  Holbert,  5  App.  Div.  559,  39 
N.  Y.  Supp.  432;  Novelty  Tufting 
Mach.  Co.  V.  Hutkoff,  56  Misc.  522, 
107  N.  Y.  Supp.  88;  Vio  Chemical  Co. 
V.  Studholme,  53  Misc.  470,  103  N.  Y. 
Supp.  463;  Crocker  v.  Muller,  40  Misc. 
685,  83  N.  Y.  Supp.  189;  Jones  v. 
Keeler,  40  Misc.  221,  81  N.  Y.  Supp. 
648;  Waller  v.  Eothfield,  36  Misc.  177, 
73  N.  Y.  Supp.  141;  National  Knitting 
Co.  V.  Bronner,  20  Misc.  125,  45  N.  Y. 


Supp.  714;  American  Broom  &  Brush 
Co.  V.  Addickes,  19  Misc.  36,  42  N.  Y. 
Supp.  871;  Murphy  Varnish  Co.  v. 
Connell,,  10  Misc.  553,  32  N.  Y.  Supp. 
492.  See  Westerly  Shirt  Co.  v.  Kauf- 
man, 145  N.  Y.  Supp.  68. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  55  Ohio  St.  217,  45 
N.  E.  197,  distinguishing  Western  U. 
Tel.  Co.  V.  Mayer,  28  Ohio  St.  521. 

Oklahoma.  Harrell  v.  Peters  Car- 
tridge Co.,  36  Okla.  684,  44  L.  E.  A. 
(N.  S.)  1094,  129  Pac.  872; 

Oregon.  Bertin  &  Lepori  v.  Matti- 
pon,  69  Ore.  470,  139  Pac.  330. 

Pennsylvania.  Wolff  Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  .43  Atl.  1092; 
Mearshon  &  Co.  v.  Pottsville  Lumber 
Co.,  187  Pa.  St.  12,  67  Am.  St.  Eep. 
560,  40  Atl.  1019;  Federal  Glass  Co. 
V.  Lorentz,  49  Pa.  Super.  Ot.  585;  New 
Jersey  Steel  Tube  Co.  v.  Eiehl,  9  Pa. 
Super.  Ct.  220;  Blakeslee  Mfg.  Co.  v. 
Hilton  Chemical  Co.,  5  Pa.  Super.  Ot. 
184. 

Texas.  Allen  v.  Tyson-Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  393,  714; 
Erwin  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  —  Tex.  Civ.  App.  — ,  156 
S.  W.  1097;  Spindler  v.  Morrison 
(Tex.  Civ.  App.),  87  S.  W.  378. 

West  Virginia.  Underwood  Type- 
writer Co.  V.  Piggott,  60  W.  Va.  532, 
55'  S.  E.  664.  ' 

See  §§5770-5775,  supra. 

When  one  person  travels  through  the 
country  as  an  itinerant,  exhibiting 
samples  of  goods  and  taking  orders  f  or 
goods  of  like  character,  and  another 
follows  in  his  wake,  delivering  the 
goods  thus  sold,  both  should  be  re- 
garded as  peddlers,  when  it  appears 
that  the  business  was  thus  conducted 
in  pursuance  of  a  scheme  to  evade  the 
law  of  this  state  requiring  peddlers  to 
register  and  pay  taxes.  Duncan  v. 
State,  105  Ga.  457,  30  S.  E,  755. 
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the  corporation  ill  the  foreign  state,  where  they  are  passed  upon  and 
accepted  or  rejected,  and  if  accepted  the  goods  are  shipped  in  the 
foreign  state,  consigded  to  the  purchaser,  it  is  lield  that  this  is  not 
doing  business  in  the  state  to  which  such  goods; are  shipped  within 
the  meaning  of  a  statute  regulating  foreign  corporations  doing  busir 
ness  in  the  state,  and  that  if  such  statute  were  intended  to  prohibit 
such  taking  of  orders  in  the  state  by  foreign  corporations,  until;  com- 
pliance with  the  regulations  of  the  statute,  it  would  be  in  conflict 
with  the  interstate  commerce  clause  of  the  Federal  Constitution.®* 
By  some  statutes  it  is  provided  that  their  provisions  shall  not  apply 
to  drummers  or  traveling  salesmen  soliciting  business  in  the  state  for 
foreign  corporations  which  are  entirely  nonresident.'*  But  even  in 
the  absence  of  such  a  provision,  the  statute  will  be  construed  not  to 
apply  to  such  business,  unless  from  the  terms  of  the  statute  it  ds 
plain  that  the  legislature  intended  to  include  such  business  withiii 
the  business  which  it  attempted  to  prohibit  from  being  done  or 
carried  on  in  the  state.** 

§  5923.  Sales  of  goods.  When  a  foreign  corporation  makes  a  sale 
in  the  state  of  goods  to  be  shipped  into  the  state  from  another  statcy 
it  is  engaged  in  interstate  commerce,  and  the  transaction  does  not 

82 Havens  &  Geddes  Co.  V.  Diamond,  Federal     Constitution    is    that     'the 

93  ni.  App.  557.  citizens  of  each  state  shall  be  entitled 

In  Toledo  Commeroial  Co.  v.  Glen  to  all  the  privileges  and  immunities 

Mfg.  Co.,  55  Ohio  St.  217,  45  N.  E.  of  citizens  in  the  several  states, '  and 

197,  the  court  said:  "The  holdings  are  that    instrument    gives    to     Congress 

numerous  that  it  is  the  right  of  per-  power  '  to  regulate  commerce*    *     *     * 

sons  and  of  corporations  residing  in  among  the   several  states.'     The   dis- 

one   state   to   contract  and   sell  their  tinetion  to  be  noted  is  that  the  sale 

commodities  in  another,  unrestrained,  and  delivery  of  merchandise  is  a  right 

except  where  restraint  is  justified  uh-  possessed  in  common  by  all  the  citi- 

der  the  police  power.     This  rule  does  zens  of  the  state.    The  exercise  of  the 

not  deny  the  power  of  any  state  to  corporate  franchises  and  powers  is  not, 

impose   conditions   upon  the   right   of  It  is  a  special  privilege  conferred  only 

foreign  corporations  to  establish  them-  upon  corporations.    And  the  sale  and 

selves  within   its  boundaries   for   the  delivery  in  one  state,  of  goads' manu- 

performance,  generally,  of  their  bnsi-  faetured  in  another  state,  is  interstate 

ness,  involving  the  exercise  of  corpcr-  commerce." 

rate  franchises  and  powers,  but  does  M  See  Havens  &  Geddes  Co,  v.  Dia- 

hold>  that  the  selling  through  travel-  mond,  93   111.  App.  557;   Mareh-Davis 

ing   agents    and    delivering   of   goods  Cycle' Mfg.   Co.  v.  Strobridge   Litho- 

manufactured    outside    of    the    state,  graphing  Co.,  79  HI.  App.  683. 
does    not    fall    directly    within    the  94  Havens  &  Geddes  Co.  v.  Diamoml, 

purview    of    their    corporate    powers.  93  111.  App.  557. 
The      pertinent      provision      of      the 
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constitute  doing  business  in  the  state  within  the  meaning  of  a  statute 
imposing  regulations  or  restrictions  upon  the  doing,  of  business  in  the 
state  by  foreign  corporations.'*    And  the  shipment  of  goods  by  a  f or- 


95  United  States.  Parker-Washing- 
ton Co.  V.  St.  Louis,  245  U.  S.  651,  62 
L.  Ed.  531  (mem.  dec);  Interstate 
Amusement  Co.  v.  Albert,  239  U.  S. 
560,  60  L.  Ed.  439,  aff'g  128  Tenn. 
417,  161  S.  W.  488;  Eossi  v.  Pennsyl- 
vania, 238  TJ.  8.  62,  59  L.  Ed.  1201; 
Sioux  Bemedy  Co.  v.  Cope,  235  U.  S. 
197,  59  L.  Ed.  193,  rev'g  28  S.  D.  397, 
133  N.  W.  683;  Buck  Stove  &  Eange 
Co.  V.  Vickers,  226  U.  S.  205,  57  L.  Ed. 
189;  Standard  Oil  Co.  v.  Tennessee, 
217  U.  S.  413,  54  L.  Ed.  817,  aff'g  120 
Tenn.  86,  110  S.  W.  565;  International 
Text-Book  Co.  v.  Pigg,  217  XJ.  S.  91, 
27  L.  B.  A.  (N.  S.)  493,  54  L.  Ed.  678, 
18  Ann.  Cas.  1103;  Swing  v.  Weston 
Lumber  Co.,  205  V.  S.  275,  51  L.  Ed. 
799;  Norfolk  &  W.  E.  Co.  v.  Sims,  191 
IT.  S.  441,  48  L.  Ed.  254;  Brennan  v. 
Titusville,  153  U.  S.  289,  88  L.  Ed., 
719;  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  Ed.  164; 
Fritts  V.  Palmer,  132  U.  S.  282,  33  L. 
Ed.  317;  Storutenburg  V.  Henniok,,129 
U.  S.  14l,  32  L.'  Ed.  637;  Asher  v. 
Texas,  128  U.  S.  129,  32  L.  Ed. 
368;  Bobbins  v.  Shelby  County  Tax- 
ing Dist.,  120  U.  S.  489,  30  L.  Ed. 
694;  Gloucester  Perry.  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  Ed.  158; 
Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  Ed.  1137;  Vulcan 
Steam  Shovel  Co.  v.  Flanders,  205  Fed. 
102;  Williams  v.  American  Chewing 
Gum  Co.,  192  Fed.  917;  Parsons-Willis 
Lumber  Co.  v.  Stuart,  182  Fed.  779; 
Butler  Bros.  Shoe  Co.  v.  United  States 
Bubber  Co.,  156  Fed.  1,  certiorari  de- 
nied 212  U.  S.  577,  53  L.  Ed.  658 
(mem.  dec.) ;  Kessler  v.  Perilloux,  127 
Fed.  1011;  Wagner  v.  J.  &  G.  Meakin, 
92  Fed.  76;  Aultman,  Miller  &  Co.  v. 
Holder,  68  Fed.  467,  aff'd  169  U.  S. 
81,  42  L.  Ed.  669;  New  Orleans  & 
Packet    Co.    v.    James,    32    Fed.    21; 


Williams  v.  Hintermeister,  26  Fed. 
889. 

Alabama.  Foy  Co.  v.  Haddock,  191 
Ala.  101,  67  So.  978;  American.  U. 
Tel.  Co.  V.  Western  U.  Tel.  Co.,  67 
Ala.  26,  42  Am.  Eep.  90. 

Arkansas.  Western  IT.  Tel.  Co.  v. 
State,  82  Ark.  309,  101  S.  W.  745; 
Gunn  V.  White  Sew.  Maeh;.  Co.,  57 
Ark.  24,  18  L.  E.  A.  206,  38  Am.  St. 
Eep.  223,  20  S.  W.  591. 

See  W.  T.  Eawleigh  Medical  Co.  v. 
Holcomb,  126  Ark.  597,  191  S.  W.  215. 

California.  H..  K.  Miilford  Co.  v. 
Curry,  163  Cal.  276,  125,  Pac.  236. 

Colorado.  Savage  y.  Central  Elec, 
Co.,  59  Colo.  66,  148  Pae.  254;  Herman 
Bros.  v.  Nasiacos,  46  Colo.  208,  103 
Pac.  301;  Interna-tional  Trust  Co^  v. 
A.  Lesehen  &  Sons  Eope  Co.,  41  Cold. 
299,  14  Ann.  Cas.  861,  92  Pae.  727; 
Kindel  v.  Beck  &  Paul  Lithographing 
Co.,  19  Colo.»310,  24  L.  B.  A.  311,  35 
Pac.  538;  ITtley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369;  Fairbanks,,  Morse 
&  Co.  V.  Macleod,  8  Colo.  App.  190j  45 
Pac.  282. 

Florida.  Circular  Advertising  Co. 
V.  American  Mercantile  Co.,  66  Fla. 
96,  63  So.  3. 

Idaho.  Belle  City  Mfg.  Co.  v.  Friz- 
zell,  11  Idaho  1,  81  Pac.  58;  In  re 
Kinyon,  9  Idaho  642,  2  Ann. .  Cas.  699, 
75  Pac.  268. 

Illinois.  American  Art  Works  y. 
Chicago  Picture  Frame  Works,  264 
111.  610,  106.  N.  E.  44^>  aff.'g  184  111. 
App.  502;  Lehigh  Portland  Cement  Co. 
V.  McLean,  245  111.  326,  137  Am.  St. 
Eep.  322,  9.2  N.  E.  248,  aff'g  149  111. 
App.  360;  Anderson  Computing  Scale: 
Co.  V.  Hattenbach,  199  111.  App.  467; 
Hamilton  Machine  Tool  Co.  v.  Mechan- 
ics'  Maeh.  Co.,  179  111.  App.  145;  Hav- 
ens &  Geddee  Co.  v.  Diamond,  93  111. 
App.  557. 
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eign  corporation  into  a  state  on  an  order  or  contract  therefor  given 


Kansas.  John  Deere  Plow  Co.  v. 
Wyland,  69  Kan.  255,  2  Ann.  Cas.  304, 
76  Pac.  ,863;  State  v.  American  Book 
Co.,  65  Kan.  847,  69  Pae.  563. 

Kentucky.  Bondurant  v.  Dahnke- 
Walker  Milling  Co.,  175  Ky.  774,  195 
6.  W.  139;  Larkin  Co.  v.  Com.,  172 
Ky.  106,  189  S.  W.  3;  Louisville  Trust 
Co.  V.  Bayer  Steam  Soot  Blower  Co., 
Ii56  Ky.  744,  179  S.  W.  1034;  Ryman 
Steambdat  Line  Co.  y.  Com.,  125  Ky. 
2^3,  10  L.  E.  A.  (N.  S.)  1187,  101  S. 
W.  i03;  Com.  v.  Read  Phosphate  Co., 
113  Ky.  32,  67  S.  W.  45;  Com.  v. 
Eclipse  Hay  Press  Co.,  31  Ky.  L.  Eep. 
824,  104  S.  W.^  224;  Com.  v.  Hogan, 
McMorrow  &  ■Tieke,  25  Ky.  L.  Rep. 
41,  74. S.  W.  737, 

Maine.  F.  S.  iioyster  Guano  Co.  v. 
Cole,  115  Me.  387,  99  Ati.  33. 

Michigan.  Standard  i'ashion  Co.  v. 
Cummings,  187  Mich.  196,  L.  R.  A. 
1916  F  329,  Ann.  Cas.  1916  E  413, 
153  N.  "W.  814;  Despres,  Bridges  & 
Noel,  V.  Zierley;n,  i63  Mich.  399,  128 
N.  W.  769;  Coit  Co.  v.  Sutton,  102 
Mich.  324,  25  L.  R.  A.  819,  60  N.  W.  690. 

Mississippi.  See  State  v.  Louisville 
&  N.  R.  Co.,  97  Miss.  35,  Ann.  Cas. 
1912  C  1150,  51  So.  918,  53  So.  454; 
Western  tJ.  Tel.  Co.  v.  Mississippi 
Railroad  Commission,  74  Miss.  80,  21 
So.  15. 

Missouri.  International  Text  Book 
Co.  V.  Gillespie,  229  Mo.  397,  129  S.  W. 
922;  State  v.  Standard  Oil  Co.,  218  Mo. 
1,  116  S.  "W.  902;  Watkins  v.  Donnell, 
192  Mo.  App.  640,  179  S.  W.  980;  "Wat- 
kins  Medical  Co.  v.  Holloway,  182  Mo. 
App.  140,  168  S.  W.  290;  Parrand  Co.  v. 
Walker,  169  Mo.  App.  602,  155  S.  W. 
68;  Westmoreland  Specialty  Co.  v. 
Missouri  Glass  Co.,  169  Mo.  App.  368, 
152  S.  ,W.  387.  Rogers  v.  Union  Iron 
&  Fouiidry  Co.,  167  Mo.  App.  228,  150 
S.  W.  100;  Fay  Fruit  Co.  v.  McKiiiney 
Bros.  &  Co.,  103  Mo.  App.  304,  77  S. 
W.  160. 


Montana.  Kent  &  Stanley  Co.  v. 
Tuttle,  20  Mont.  203,  50  Pae.  559;  Mc- 
Naughton  Co.  v.  McGirl,  20  Mont.  124, 
38  L.  R.  A.  367,  63  Aja.  St.  Rep.  610, 
49  Pac.  651. 

New  Mexico.  Singer  Mfg.  Co.  v. 
Hardee,  4  N.  M.  676,  16  Pac.  605. 

New  York.  People  v.  Wemple,  131 
N.  Y.  64,  27  Am.  St.  Rep.  542,  29  N.  E. 
1002;  Hovey  v.  De  Long  Hook  &  Eye 
Mfg.  Co.,  147  App.  Div.  881,-133  N.  Y. 
Supp.  25;  Hargraves  Mills  v.  Harden, 

25  Misc.  665,  56  N.  Y.  Supp.  937;  Mur- 
phy Varnish  Co.  v.  Connell,  10  Misc. 
553,  32  N.  Y.  Supp.  492. 

North  Dakota.  Sucker  State  Drill 
Co.  V.  Wirtz,  17  N.  D.  313,  18  L.  R.  A. 
(N.  S.)   134,  115  N.  W.  844. 

Ohio.  Haldy  v.  Tomoor-Haldy  Co., 
3  Ohio  N.  P.  43. 

Oklahoma.  J.  R.  Watkins  Medical 
Co.  v.  Coombes,  166  Pac.  1072;  M.  D. 
Wells  Co.  V.  V.  J.  Howard  &  Co.,  50 
Okla.  766,  151  Pac.  616;  Bledsoe  & 
Son  V.  W.  B.  Young  Supply  Co.,  44 
Okla.  609,  145  Pac.  1125;  Dr.  Koch 
Vegetable  Tea  Co.  v.  iShumann,  42 
Okia.  60,  139  Pac.  1133;  Kibby  v. 
Gubie,  Heimanii  &  Co.,  41  Okla.  116, 
137  Pac.  352;  Freeman-Sipes  Co.  v. 
Corticelli  Silk  Co.,  340  Okla.  229,  124 
Pac.  972;  Chicago  Crayon  Co.  v. 
Rogers,  30  Okla.  299,  119  Pac.  630. 

Pennsylvania.  WolfE-Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  43  Atl.  1092; 
Mearshon  &  Co.  v.  PottsvUle  Lumber 
Co.,  187  Pa.  St.  12,  67  Am.  St.  Rep. 
560,  40  Atl.  1019. 

South  Dakota.  Rex  Buggy  Co.  v. 
Dinneen,  23  S.  D.  474,  122  N.  W.  433; 
Flint  &  Walling  Mf  g,  Co.  v.  McDonald, 
21  S.  D.  526,  14  L.  R.  A.  (N.  8.)  673, 
130  Am.  St.  Eep.  735,  114  N.  W.  684; 
Jewett  Bros.  &  Jewett  v.  Small,  20 
S:  D.  232,  105  N.  W.  738. 

Tennessee.  Milan  Milling  &  Manu- 
facturing Co.  V.  Gorten,  93  Tenn.  590, 

26  L.  R.  A.  135,  27  S.  W.  97L 
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out  of  the  state  or  mailed  to  its  office  or  place  of  business  out  of  the 
state  does  not  constitute  the  doing  of  business  within  the  state,®®  within 


i?exas.  Miller  y.  Goodraan,  91  Tex. 
41,  40  S.  W.  718;  Allen  v.  Tyson- Jones 
Biiggy  Co.,,91  Tex.  22,  40  S.  W.  393, 
714;  York  Mfg.  Co.  v.  Colley,  —  Tex. 
Civ.  App.  — ,  172  S.  W.  206;  Dr.  Koch 
Vegetable  Tea  Co.  v.  Malone,  —  Tex. 
Ciy.  App.  — ,  163  S.  W.  662;  Shaen-  . 
field  &  Hail  Safe  &  Fixture  Co.,  — 
Tex.  Civ._  App.  —  157  S.  W.  462; 
Erwin  v.  E.  I.  Du  Pont  De  Nemours 
Powder 'Co.,  -^  Tex.  Ciy.  App.  — ,  156 
S.  W.  1097;  Gale  Mfg.  Co.  v.  Pinteil- 
stein,  22  Tex.  Civ.  App.  241,  54  S.  "W. 
619  J  Lasater  v.  Puroell  Mill  &  Ele- 
vatol;  Co.,  22  Tex. '  CiV.  App.  33,  54 
S.  W-.  425;  Lewis  v.  "W.  E.  Irby  Cigar 
&  Tobacco  Co.  (Tex.  Civ.  App.),  45 
S.  W.  476;  Brin  v.  Wachusetts  Shirt 
Co.  (Tex.  Civ.  App.),  43  S.  W.  295; 
American  Starch  Co.  v.  Bateman  (Tex. 
Civ.  App.),  22  S.  W.  771;  Lyons.Thom- 
as  Hardware  Co.  V.  Beading  Hardware 
Co.    (Tex.   Civ;   App.),   21   S.  W.  300. 

Vermoirt.  Kinnear  &  Gager  Mfg. 
Co.  v.  Miner,  89  Vt.  572,  96  Atl.  833; 
Livingston  Mfg.  Co.  v.  Eizzi  Bros., 
86  Vt.  419,  85  Atl.  912. 

Washington.  State  v.  Merrill,  83 
Wash.  8,  144  Pae.  925. 

Wisconsin.  Stiokney  Co.  v.  Lynch, 
163  Wis.  353,  158 'N.  W.  85;  S.  F. 
Bowser  &  Co,  v.  Schwartz,  152  Wis. 
408,  140  N.  W.  51;  Southern  Flour  & 
Grain  Co.  v.  McGeehan,  144  Wis.  130, 
128  ;N.  W.  879;  Loverin  &  Browne  Co, 
-  V.  Travis,  135  Wis.  322,  115  N.  W.  829; 
Greek-American  Sponge  Co.  v.  Eieh- 
ardaon  Drug  Co.,  124  Wis.  46?,  109 
Am.  St.  Eep^  961,  1Q2  N.  W.  888. 

See  §§5770-5775,  supra. 

96  United  States.  Dixje  Cotton  Felt 
Mattress  Co.  v.  Stearns  &  Foster  Co., 
185  Fed.  431;  Bruner  v.  Kansas  Moline 
Plow  Co.,  168  Fed.  218,  modifying  7 
Indian  T,  506,  104  S.  W.  816. 

Idaho.     Foore  v.  Simon  Piano  Co., 


18  Idaho  167,  108  Pac.  1038;  Belle 
City  Mfg.  Co.  V.  Frizzell,  11  Idaho  1, 
81  Pac.  58. 

Illinois.  John  Spry  Lumber  Co.  v. 
Chappell,  184  111.  539,  56  N.  B.  794; 
Thomas  Mfg.  Co.  v.  Thede,  186  111. 
App.  248;  Frank  Prox  Co.  v.  Bryan, 
185  111.  App.  322;  Dean  &  Sou,  Ltd. 
V.  W.  B.  Conkey  Co.,  180  111.  App.  162; 
Ajax-Orieb  Eubber  Co.  v.  Gray,  179 
111.  App.  377;  Hamilton  Maeh.  Tool 
Co.  v.  Mechanics'  Mach.  Co.,  179  111. 
App.  145;  A.  H.  Woods  Production 
Co.  V.  Chicago,  C.  &  L.  E.  Co.,  147  HI. 
App.  568;  Yost  Elec.  Mfg.  Co.  v.  Cav- 
anaugh-Darley  Co.,  147  111.  App.  418; 
National  EoUing  Mill  Co.  v.  Euben- 
steiii,  147  111.  App.  84;  Havens  & 
Geddes  Co.  v«  Diamond,  93  111.  App. 
557;  March -Davis  Cycle  Mfg.  Co.  v. 
Strobridge  Lithographing  Co.,  79  HI. 
App.  683. 

Indiana,  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  91  N.  E.  504,  re- 
hearing denied  92  N.  E.  113. 

Kajisas.  He^sig-Ellis  Drug  Co.  v. 
Sly,  83  Kan.  60,  Ann.  Gas.  1912  A  551, 
109  Pae.  770. 

Missouri,  Kirkeby  &  Gundestrup 
Seed  Co.  v.  White,  168  Mo.  App.  626, 
153  S.  W.  279;  Corn  Products  Mfg.  Co. 
v.  Western  Candy  &  Bakers'  Supply 
Co.,  156  Mo.  App.  110,  135  S.  W.  985. 

Montana.  Uihlein  v.  Caplice  Com- 
mercial Co.,  39  Mont.  327,  102  Pao. 
564. 

New  Jersey.  Delaware  &  H.  Canal 
Co.  V.  Mahlenbrock,  63  N.  J.  L.  281,  45 
L.  E.  A.  538,  43  Atl.  978;  Falaenau  v. 
Eeliance  Steel  Foundry  Co.,  74  N.  J. 
Eq.  325,  69  Atl.  1098. 

New  York.  Droege  v.  Ahrens  &  Ott 
Mfg.  Co.,  163  N.  Y.  466,.  57  N.  E.  747, 
rev  'g  34  App.  Div.  631,  54  N.  Y.  Supp. 
1099;  Acorn  Brass  Mfg.  Co.  v.  Euten- 
berg,   147  App.   Div.   533,   132   N.  Y. 
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the  meaning  of  such  statutes.     If  a  statute  should  be  construed  as 


Supp.  600;  L.  0.  Page  &  Co.  v.  Sher- 
wood, 146  App.  Div.  618,  131  N.  Y. 
Siipp.  322,  rev'g  125  N.  Y.  Supp.  1109; 
Haddam-  Granite  Co.  v.  Brooklyn 
Heights  E.  Co.,  131  App.  Div.  685,  116 
N.  Y.  Supp.  96;  St.  Albans  Beef  Co. 
V  Aldridge,  112  App.  Div.  803,  99  N, 
Y.  Supp.  398;  Harvard  Co.  v.  Wicht, 
99  App.  Div.  507,  91  N.  Y.  Supp.  48; 
Cummer  Lumber  Co.  v.  Associated 
Manufacturers'  Mut.  Fire  Ins.  Co.,  67 
App.  Div.  151,  73  N.  Y.  Supp.  668 
aff'd  173  N.  Y.  633,  66  N.  ,E.  1106; 
Vaughn  Mach.  Co.  v.  Lighthouse,  64 
App.  Div.  138,  71  N.  Y.  Supp.  799; 
Tallapoosa  Lumber  Co.  v.  Holbert,  5 
App.  Div.  559,  39  N.  Y.  Supp.  432; 
Novelty  Mfg.  Co.  v.  Connell,  88  Hun 
254,  34  N.  Y.  Supp.  717;  American 
Case  &  Eegister  Co.  v.  Griawold,  68 
Mise.  379,  125  N.  Y.  Supp.  4,  rev'd 
143  App.  Div.  807,  128  N.  Y.  Supp. 
206;  L.  C.  Page  Co.  v.  Sherwood,  65 
Misc.  543,  120  N.  Y.  Supp.-  837;  Fresno 
Horme  Packing  Co.  v.  Turle  &  Skid- 
more,  60  Misc;  79,  111  N.  Y.  Supp.  839; 
Crocker  v.  MuUer,  40  Misc.  685,  83 
N.  Y.  Supp.  189;  In  re  Simonds  Fur- 
nace Co.,  30  Misc.  209,  61  N.  Y.  Supp. 
974;  Americaji  Broom  &  Brush  Co.  v. 
Addickes,  19  Misc.  36,  42  N.  Y.  Supp. 
871;  Murphy  Varnish  Co.  v.  -Connell, 
10  Misc.  533,  32  N.  Y.  Supp.  492; 
Briggs  V.  General  Colonial  Co.,  Inc., 
168  N.  Y.  Supp.  74;  Osborne  Co.  v. 
"Walters,  155  N.  Y.  Supp.  434;  Ameri- 
can Contractor  Pub.  Co.  v.  Michael 
Nopenti  Co.,  139  N.  Y.  Supp.  853;  Bun- 
dle Spence  Mfg.  Co.  v.  Gainsborough 
Const.  Co.,  123  N.  Y.  Supp.  785. 

Oklahoma.  Fuller  v.  Allen,  46  Okla. 
417,  148  Pac.  1008;  Dr.  Koch  Vegetable 
Tea  Co.  v.  Shumann,  42  Okla.  60,  139 
Pac.  1133. 

Pennsylvania.  John  Williams,  Inc. 
V.  Golden  &  Crick,  247  Pa.  397,  93  Atl. 
505;  Putney  Shoe  Co.  v.  Edwards,  60 
Pa.  Super.  Ct.  338;  Hall's  Safe  Co.  v. 


Walenk,  42  Pa.  Super  Ct.  576, 

South  Dakota.  Cof&n  v.  Smith,  26 
S.  D.  536,  128  N.  W.  805. 

Texas.  De  Witt  v.  Berger  Mfg.  Co. 
(Tex.  Civ.  App.),  81  S.  W.  334;  Gale 
Mfg.  Co.  V.  Finkelstein,  22  Tex.  Civ. 
App.  241,  54  S.  W.  619;  H.  Zuberbier 
Co.  V.  Harris  (iex.  Civ.  App.),  35 
S.  W.  403;  Lyons-Thomas  Hardware 
Co.  V.  Beading  Hardware  Co.  (Tex. 
Civ.  App.),  21  S.  W.  300. 

Washington.  M.  E.  Smith  &  Co.  v. 
Dickinson,, 81  Wash.  465,  142  Pac,  y.33. 

This  rule  is  not  altered  by  the  fact 
that  the  goods  are  shipped  "f.  o.  b." 
a  point  in  the  state.  'Coflfin  v.  .Smith, 
26  S.  D.  536,  128  N.  W.  805. 

Where  the  transaction  is,  as  a  mat- 
ter of  fact,  one  of  bargain  and  sale 
whiph  is  entered  into  at  the  home 
office  of  the  corporation  with  the  resi- 
dent of  another  state  for  the  delivery 
of  goods  to  him,  it  is  not  to  be  con- 
sidered as  doing  business  in  the  latter 
state,  though  the  agreement  desig- 
nates the  purchaser  as  an  agent  and 
imposes  restrictions  upon  him  in  re- 
gard to  the  price '  which  he  shall 
charge  and  the  manner  in  which  he 
may  resell  the  goods.  W.  T.  Eawleigh 
Medical  Co.  v.  Holcomb,  126  Ark.  597, 
191  S.  W.  215. 

To  contract  in  one  state  to  produce 
a  play  and  to  produce  it  in  another 
state  is  not  doing  business  in  the 
latter  state  so  as  to  require  compliance 
with  the  statutory  regulations  apply- 
ing to  foreign  corporations.  A.  H. 
Woods  Production  Co.  v.  Chicago,  C. 
&  L.  E.  Co.,  147  111.  App.  568. 

Where  plaintiff,  an  English  corpora- 
tion, makes  a  written  proposition  to 
defendant  in  Chicago, ,  which  is  sub- 
sequently accepted  by  defendant  in 
New  York,  provided  plaintiff  agrees  to 
certain  changes,  and  plaintiff's  man- 
aging director  in  New  York  agrees 
in  writing  to  the  modifications  and  the 
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applicable  to  such  cases,  it  would  be  unconstitutional  as  an  interfer- 
ence with  interstate  commerce.''' 

Under  a  statute  providing  that  every  foreign  corporation  permitted 
to  transact  business  in  the  state  shall  file  its  articles  of  association 
in  the  state  and  pay  a  franchise  fee  of  a  certain  per  cent  on  its  auth- 
orized capital  stock,  and  that  all  contracts  made  in  the  state  by  any 
foreign  corporation  doing  business  therein  without  having  first  com- 
plied with  the  provisions  of  the  statute  shall  be.  wholly  void,  it  was 
held  that  a  contract  between  a  foreign  corporation  and  a  citizen  of 
the  state,  signed  in  the  state  by  the  parties  thereto,  the  corporation 
signing  by  its  agent,  but  which  contained  a  provision  that  it  should 
not  be  valid  until  countersigned  by  its  manager  in  the  state  and  ap- 
proved at  the  office  of  the  corporation  in  the  state  by  which  it  was 
createdrwas  not  invalid,  as  the  statute  simply  invalidated  contracts 
made  in  the  state,  and  the  contract  in  question  was  not  made  in  the 
state,  but  was  consummated  upon  its  approval  at  the  office  of  the 
corporation  in  the  foreign  state.®'    But  a  sale  made  in  the  state  by 


contract  is  confirmed,  as  modified,  by 
the  plaintiff  in  London,  the  contract 
is  not  made  in  Illinois  and  plaintiff 
has  Jiot  violated  the  act  regulating 
fo,reign  corporatioms  doing  business  in 
Illinois.  Dean  &  Son,  Ltd.  v.  W.  B. 
Conkey  Co.,  180  111.  App.  162. 

The  rule  was  also  applied  to  a  con- 
tract entered  into  in  the  state  to  be 
performed  outside  of  it.  Briggs  v. 
General  Colonial  Co.,  Inc.,  168  N.  Y. 
Supp.  74. 

Where  a  foreign  corporation  which 
had  for  some  time  been  doing  business 
in  another  state  without  complying 
with  the  latter 's  statutes,  desiring  to 
withdraw  from  such  business,  wrote 
offering  it  for  sale  to  a  resident  of 
the  latter  state  who  wrote  the  cor- 
poration's home  office  accepting  the 
offer  and  enclosed  his  promissory  note 
payable  at  the  home  office,  the  sale 
was  held  to  constitute  the  doing  of 
business  in  the  state.  Hirsehfeld  v. 
MeCuUagh,  64  Ore.  502,  127  Pac.  541, 
130  Pac.  1131. 

97MeBath  v.  Jones  Cotton  Co.,  149 
Fed.  383;  Julius  Kessler  &  Co.  v.  E. 
P.   Perilloux   &    Co.,    127   Fed.    1011; 


DeWitt  V.  Berger  Mfg.  Co.  (Tex.  Civ. 
App.),  81  S.  "W.  334;  H.  Zuberbier  Co. 
V.  Hands  (Tex.  Civ.  App.),  35  S.  W. 
403;  Lyons-Thomas  Hardware  Co.  v. 
Beading  Hardware  Co.  (Tex.  Civ. 
App.),  21  S.  W.  300. 

98  Holder  v.  Aultman,  169  U.  S.  81, 
42  L.  Ed.  669,  aff'g  68  Fed.  467.  See 
also  Belle  City  Mfg.  Co.  v.  Frizzell, 
11,  Idaho  1,  81  Pac.  58;  Thomas  Mfg. 
Co.  V.  Thede,  186  111.  App.  248;  West 
Coast  Timber  Co.  v.  Hughitt,  185  111. 
App.  500;  American  Sales  Book  Co.  v. 
Wemple,  168  111.  App.  639;  Journal 
Printing  Co.  v.  Inter-Oeean  Newspaper 
Co.,  167  111.  App.  274;  J.  B.,  Inder- 
rieden  Co.  v.  J.  C.  Johnson  Co.,  112 
Minn.  469,  128  N.  W.  570;  Low  v. 
Davy,  83  N.  J.  L.  540,  83  Atl.  869; 
Belle  Tel.  Co.  of  Philadelphia  v.  Ga'.en 
HaJl  Co.,  77  N.  J.  L.  253,  72  Atl.  47; 
Millikin  v.  Fullerton,  101  N.  Y.  App. 
Div.  606,  91  N.  ,Y.  Supp.  1104;  Har- 
vard V.  Wicht,  99  N.  Y.  App.  Div. 
507,  91  N.  Y.  Supp.  48;  American 
Case  &  Eegister  Co.  v.  Griswold,  68 
N.  Y.  Misc.  379,  125  N.  Y.  Supp.  4; 
Crocker  v.  Muller,  40  N.  Y.  Misc.  685, 
83  N.  Y.  Supp.  189;  Jones  v.  Keeler, 
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the  corporation'^  agent  in  the  state  who,  at  the  time,  delivers  the 


40  N.  T.  Misc.  221,  81  N.  Y.  Supp. 
648;  National  Knitting  Co.  v.  Bron- 
ner,  20  N.  Y.  Misc.  125,  45  N.  Y. 
Supp.  714;  American  Broom  &  Brush 
Co.  V.  Addickes,  19  N.  Y.  Mise.  36, 
42  N.  Y.  Supp.  871;  American  Con- 
tractor Pub.  Co.  V.  Bagge,  91  N.  Y. 
Supp.  73;  Bertin  &  Lepori  v.  Mattison, 
69  Ore.  470,  139  Pac.  330;  M.  E.  Smith 
&  Co.  V.  Dickinson,  81  Wash.  465,  142 
Pac.  1133. 

A  contract  is  made  when,  ajid  not 
before,  it  has  been  executed  or  ac- 
cepted by  both  parties,  so  as  to  be- 
come binding  upon  both.  Holder  v. 
Aultman,  169  TJ.  S.  81,  42  L.  Ed.  669, 
aff'g  68  Fed.  467. 

A  foreign  corporation  which  manu- 
factures farm  machinery  in  the  state 
of  its  domicile,  and  ^ells  the  same  to 
citizens  of  another  state  upon  orders 
to  be  approved  by  it,  taken  either  by 
local  or  transient  agents,  and  if  ap- 
proved, the  machinery  to  be  shipped 
into  the  latter  state  pursuant  to  such 
order,  is  not  subject  to  the  provisions 
of  a  statute  of  the  latter  state  requir- 
ing a  foreign  corporation  doing  busi- 
ness in  the  state  to  have  a  designated 
place  of  business  in  the  state,  or  file 
its  articles  of  incorporation  in  certain 
ofiices  in  the  state,  or  designate  an 
agent  upon  whom  process  may  be 
served,  as  the  business  so  transacted 
is  interstate  commerce.  Belle  City 
Mfg.  Co.  V.  Frizzell,  11  Idaho  1,  81 
Pac.  58. 

Where  a  foreign  corporation  places 
a  machine  on  display  with  a  company 
in  the  state,  authorizing  it  to  take 
orders  and  to  sell  the  display  machine 
under  certain  conditions,  and  a  cred- 
itor of  the  company  takes  a  machine 
in  payment  for  a  debt,  which  trans- 
action the  corporation  immediately 
repudiates,  demanding  payment  from 
the  creditor  wnom  it  credits  with  a 
part  payment  made  by  the  company. 


such  transactiooi  does  not  constitute 
doing  business  in  the  state.  Hamil- 
ton Mach.  Tool  Co.  v.  Mechanics' 
Mach.  Co.,  179  111.  App.  145.  The 
court  said  that  in  "Union  Cloak  & 
Suit  Co.  V.  Carpenter,  102  111.  App. 
339,  it  was  held  that  a  foreign  cor- 
poration who  sent  its  goods  to  its 
agent  in  this  state,  to  be  sold  here  at 
retail,  was  doing  business  in  this  state 
within  the  meaning  of  the  statute. 
This  case  turned  upon  the  fact  that 
the  goods  were  sent  into  this  state 
by  the  owner,  and  here  displayed  and 
sold.  The  only  difference  in  the  con- 
duct ot  business  involved  in  the  ease 
at  bar  and  the  conduct  of  business 
*  *  *  is,  if  the  buyer  did  not  or 
could  not  wait  for  the  lathe,  one  of 
the  sample  lathes  on  display  might, 
on  approval  of  appellee,  be  shipped 
from  Chicago.  Since  the  proof  shows 
that  the  lathe  in  question  was  the 
only  one  sold  by  McDowell  Co.  direct; 
ly  to  a  customer,  which  order  was  re- 
pudiated by  appellee  as  soon  as 
brought  to  its  notice,  we  can  see  no 
differenofi  in  appellee's  method  of  do- 
ing business  than  in  the  case  of  a 
traveling  salesman  or  drummer  taking 
orders  *  *  *  and  the  suit  can  be 
distinguished  from  the  case  of  Union 
Cloak  &  Suit  Co.  v.  Carpenter,  supra, 
as  in  that  case  the  goods  were  sent 
into  the  state  to  be  exhibited  and  sold 
at  retail  and  it  is  not  in  conflict  with 
the  recent  case  of  International  Text- 
Book  Co.  V.  Mueller,  149  111.  App.  509, 
as  in  that  case  one  of  the  grounds  for 
the  holding  that  appellant  therein  was 
transacting  business  in  the  state  in 
violation  of  the  statute  was  that  it 
maintained  a  distributing  office  in  this 
state,  where  it  shipped  text-books  in 
carload  lorts,  which  text-books  were 
thereafter  sent  in  single  volumes  by 
mail  or  express  to  its  students  residing 
within  certain  territory  which  consti- 
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goods  to  the  purchaser  and  then  forwards  the  contract  to  the  cor- 
poration's district  mailager,  who  is  also  in  the  state,  constitutes  doing 
business  in  the  state.^ 


§  5924.  Consignment  of  goods  to  be  sold  on  commission.  Accord- 
ing to  the  weight  of  authority,  the  consignment  of  goods  by  a  foreign 
corporation  to  factors  or  to  merchants  in  a  state  for  sale  by  them  on 
commission  is  not  a  doing  of  business  in  the  state  within  the  meaning 
of  a  statute  imposing  conditions  upon  which  foreign  corporations  may 
do  business  within  the  state.^    A  foreign  corporation  which  has  no 

tuted  a  part  of  the  consideration  for      Implement  Co.  v.  Com.,  32  Ky.  L.  Rep 


the  correspondence  course  for  which 
the  students  paid  a  certain  sum  of 
money. ' ' 

However,  it  is  held  in  Kansas  that 
a  Misscrari  corporation  whose  travel- 
ing salesmen  solicit  and  receive  or- 
ders in  Kansas  for  intoxicating  liq- 
uors, which  orders  when  accepted  by 
the  corporation,  are  filled  by  shipping 
the  liquors  f.  o.  b.  cars  at  St.  Louis, 
Missouri,  to  the  purchasers,  is  engaged 
in  business  in  Kansas,  and  subject  to 
the  provisions  of  the  statutes  relating 
to  foreign  corporations  doing  business 
in  the  state.  State  v.  William  J: 
Lemp  Brewing  Co.,  79  Kan.  705,  29 
L.  E.  A.  (N.  S.)  44,  102  Pac.  504. 

WMiellmeir  v.  Toledo  Scales  Co., — 
Ark.  — ,  193  S.  "W.  497. 

I  United  States.  Mitchell  "Wagon 
Oo.  v.  Poole,  235  Fed.  817;  In  re 
Monongahela  Distillery  Co.,  186  Fed. 
220;  Atlas  Engine  Works  v.  Parkin- 
son, 161  Fed.  223;  Butler  Bros.  Shoe 
Co.  V.  United  States  Eubber  Co.,  ,156 
Fed.  1;  McBath  v.  Jones  Cotton  Co., 
149  Fed.  383. 

Illinois.  See  Great  Western  Live 
Stock  Commissiorn  Co.  v.  Great  West- 
ern Commission  Co.,  187  111.  App.  196; 
Sleepy  Eye  Milling  Co.  v.  Hartman, 
184  111.  App.  308. 

Kansas.  See  Hessig-Bllis  Drug  Co. 
V.  Sly,  83  Kan.  60,  Ann.  Cas.  1912  A 
551,  109  yao.  770. 

Kentucky.     Three  States  Buggy  & 


385,  105  S.  W.  971.  See,  however, 
Orr's  Adm'r  v.  Orr,  157  Ky.  570,  163 
S.  W.  757;  Milburn  Wagon  Co.  v. 
Com.,  31  Ky.  L.  Eep.  937,  104  S.  W. 
323. 

Missouri.  Dinuba  Farmers'  Union 
Packing  Co.  v.  J.  M.  Anderson  Grocer 
Co.,  193  Mo.  App.  236,  182  S.  W.  1036; 
Corn  Products  Mfg.  Co.  v.  Western 
Candy  &  Bakers'  Supply  Co.,  156  Mo. 
App.  110,  135  S.  W.  985. 

New  York.  Ang'.dile  Computing 
Scale  Co.  v.  Gladstone,  164  App.  Div. 
370,  149  N.  Y.  Supp.  807;  Brookford 
Mills  V.  Baldwin,  154  App.  Div.  553, 
139  N.  Y.  Supp.  195;  Penn  Collieries 
Co.  V.  McKeever,  93  App.  Div.  303, 
87  N.  Y.  Supp.  869,  aflf'd  183  N.  Y. 
98,  2  L.  E.  A.  (N.  S.)  127,  75  N.  E. 
935;  Badische  Lederwerke  v.  Capitelli, 
92  Misc.  260,  155  N.  Y.  Supp.  651; 
Alfred  J.  Brown  Co.  v.  Richardson,  53 
MiSc.  5l7,  103  N.  Y.  Supp.  243;  Waller 
V;  Edthfield,  36  Misc.  177,  73  N.  Y. 
Supp.  141;  Bertha  Zinc  &  Mineral  Co. 
V.  Clute,  7  Misc.  123,  27  N.  Y.  Supp. 
342. 

Tennessee.  I.  J.  Cooper  Eubber  Co. 
V.  Johnson,  133  Tenu.  562,  L.  E.  A. 
1917  A  282,  182  S.  W.  593. 

Texas.  Allen  v.  Tyson-Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  393,  714; 
Hallwood  Cash  Eegister  Co.  v.  Berry, 
35  Tex.  Civ.  App.  554,  80  S.  W.  857; 
Lasater  v.  Purcell  Mill  &  Elevator  Co., 
22  Tex.   Civ.  App.  33,  54  S.  W.  425; 
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warehoijse,  ofiSce  or  place  of  business,  and  which  neither  incurs  nor 
pays  any  of  the  expenses  of  receiving,  handling,  storing  or  selling  its 
goods  in  a  state  to  which  it  consigns  them  to  its  factor,  who  conducts 
all  the  business  .there,  assumes  and  pays  all  the  expenses  of  receiving, 
selling,  handling  and  storing  the  goods,  is  not  doing  business  in  the 
latter  state  within  the  meaning  of  the  statutes  relative  to  the  admis- 
sion of  fordgn  corporations,  as  the  making  of  contracts  and  their  per- 
formance by  the  foreign  corporation 'were  transactions  of  interstate 
commerce.^    The  fact  that  the  contract  between  the  foreign  corpora- 


Keating  Implement  &  Machine  Co.  v. 
Favorite  Carriage  Co.,  12  Tex.  Civ. 
App.  666,  35  S.  W.  417. 

See  §  5773,  supra. 

Thus  where  a  foreign  corporation 
entered  into  a  contract  with  a  local 
commission  merchant  to  sell  vehicles 
on  commission  and  placed  vehicles  in 
his  hands  for  such  purpose,  it  was 
held,  in  an  action  for  the  conversion 
of  slich  vehicles,  that  the  noncompli- 
ance of  the  corporation  with  the  laws 
of  the  state  requiring  foreign  corpora- 
tions to  file  their  articles  of  incorpora- 
tion in  the  state  before  doing  busi- 
ness therein  was  no  defense  to  such 
action,  as  the  foreign  corporation  was 
not  doing  business  in  the  state  within 
the  meaning  of  such  statute,  but  the 
sales  were  business  of  the  merchant. 
Allen  V.  Tyson-Jones  Buggy  Co.,  91 
Tex.  22j  40  S.  W.  393,  714.  See  Erwin 
V.  E.  I.  Du  Pont  De  Nemours  Powder 
Co.,  —  Tex.  Civ.  App.  —,156  S.  W. 
1097. 

Under  a  statute  authorizing  service 
of  process  upon  a  foreign  corporation 
"doing  business  and  having  a  man- 
aging or  business  agent  *  *  * 
within  the  state ' '  by  delivering  a  copy 
of  the  summons  in  an  action  to  such 
managing  or  business  agent,  it  was 
held  that  a  commission  broker  who 
was  furnished  with  prices  by  a  foreign 
corporation  which  had  declined  to  ap- 
point him  as  its  agent,  but  agreed  to 
furnish  him  goods  manufactured  by  it 
at  such  prices,  and  who  in  pursuance 
of  such  agreement  found  persone  who 


purchased  goods  from  the  corporation 
at  such  prices  with  a  commission 
fixed  by  him  added  thereto  to  compen- 
sate him  for  procuring  such  buyers, 
which  commission  was  paid  to  him  "by 
the  corporation,  was  not  the  agent  of 
the  corporation  within  the  meaning 
of  such  statute,  as  such  broker  ' '  was 
a  mere  solicitor  of  business,  working 
for  a  commission  and  not  an  'officer 
or  agent '  within  the  meaning  of  those 
terms  as  used  in  the  statute."  Doe 
V.  Springfield  Boiler  &  Manufacturing 
Co.,  104  Ted.  684. 

See   §§  5771-5773,  supra. 

See,  however,  in  re  Nonantum  Wor- 
sted Co.,  15  Pa.  Co.  Eep.  125,  holding, 
that  the  consignment  of  goods  to  a 
commission  merchant  in  the  state  who 
sells  them  for  the  corporation,  and 
not  on  his  own  account,  the  corpo'ra- 
tion  not  "parting  with  the  posses- 
sion," is  doing  business  in  the  state, 
and  Milsom  Eendering  &  Fertilizer  Co. 
V.  KeUy,  10  Pa.  Super.  Ct.  565,  hold- 
ing that  the  appointment  by  a  foreign 
corporation  of  a  local  agent  in  a  state 
and  the  consignment  to  him  in  ear- 
load  lots  of  goods  to  Be  sold  by  him 
on  commission  was  doing  business  in 
the  state  within  the  meaning  of  a 
statute  requiring  foreign  corporations 
doing  business  in  the  state  to  have  a 
known  place  of  business  therein  and  a 
resident  agent  thereat. 

2  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.,  156  Fed.  1. 

See    §§  5771-5773,   supra. 
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tion  and  the  one  to  whom  the  goods  are  consigned  contains  a  provision 
that  the  latter  shall  keep  the  goods  insured  in  the  corporation 's  name 
and  also  a  provision  that  adjustn^ents  with  purchasers  which  may 
become  necessary  under  the  guaranty  which  the  corporation  gives 
of  the  quality  of  its  goods  shall  be  made  out  of  the  consigned  goods 
belonging  to  the  corporation  do  not  render  the  transaction  the  doing 
of  business  in  the  state  by  the  foreign  corporation.' 

§  5925.  Purchases  within  the  state.  The  purchase  by  a  foreign 
corporation  of  machinery  to  be  manufactured  in  a  state  other  than 
that  by  which  it  was  created  and  to  b,e  transported  from  that  state 
and  set  up  and  operated  in  another  state  is  not  a  doing  of  business  in 
the  former  state  witliin  the  meaning  of  a  statute  prohibiting  foreign 
corporations  from  doing  business  in  the  state  before  complying  with 
certain  requirements  of  the  statute ;  *  nor  is  the  purchase  by  a  foreign 
corporation  of  oil  within  the  state  for  shipment  to  its  refineries  in 
another  state ;  ^  nor  is  the  making  of  a  contract  by  a  corporation  in 
the  state  of  its  domicile  for  the  purchase  of  lumber  to  be  sawed  and 
delivered  for  shipment  in  another  state.* 

On  the  other  hand,  it  has  been  held  that  where  a  contract  by  a  for- 
eign corporation  to  purchase  wheat  was  made  in  the  state  and  the 
wheat  was  to  be  delivered  to  it  and  paid  for  within  the  state,  the 
transaction  constituted  doing  business  in  the  state,  even  though  the 
purchaser  intended  to  ship  it  out  of  the  state.'' 

3 1.  J.  Cooper  Rubber  Co.  v.  Johnson,  But  it  was  held  in  Missouri  that  a 

133  Tenn.  562,  L.  R.  A.  1917  A  282,  foreign  corporation  which  kept  a  resi- 

182  S.  W.  593.  dent  agent  in  the  state  to  make  pur- 

4  Colorado  Iron-Works  v.  Sierra  chases  of  timber,  who  had  an  office 
Grande  Min.  Co.,  15  Colo.  499,  22  Am.  in  the  state  and  who  bought  timber 
St.  Rep.  433,  25  Pac.  325;  Ware  Cattle  and  lumber  in  the  state  and  shipped 
Co.  V.  Anderson,  107  Iowa  231,  77  N.  it  into  the  state  by  which  the  for- 
W.  1026.  See  also  Cooper  Mfg.  Co.  v.  eign  corporation  was  created,  and 
Ferguson,  113  XT.  S.  727,  28  L.  Ed.  which  had  made  a  purchase  of  a  tract 
1137;  Gates  Iron  Works  v.  Cohen,  7  of  timberland  in  the  state  was  doing 
Colo.  App.  341,  43  Pac.  667;  McNaugh-  business  in  the  state.  Chicago  Mill 
ton  V.  MoGirl,  20  Mont.  124,  38  L.  E.  &  Lumber  Co.  v.  Sims,  101  Mo.  App. 
A.  367,  63  Am.  St.  Kep.  610,  49  Pae.  569,  74  S.  W.  128.  See  also  Bondu- 
651.  rant    v.    Dahnke-Walker    Milling   Co., 

See  §§  5771-5774,  supra.  175  Ky.  774,  195  S.  W.  139. 

5  Com.  V.  Standard  Oil  Co.,  101  Pa.  7  Bondurant  v.  Dahnke-Walker  Mill- 
St.  119.  ing  Co.,  175  Ky.  774,  195  S.  W.  139. 

6  Parsons  -  Willis  Lumber  Co.  v.  The  court  said:  "Where  all  of  the 
Stuart,  182  Fed.  779.  contract,    sale,    and    delivery    are    all 

See  §§  5771-5774,  supra.  made  in  the  same  state,  such  trans- 
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§  5926.  Contracts  to  sell  and  install  machinery  in  another  jaris- 
diction.  It  has  been  seen  heretofore,  there  has  been  a  difference  of 
opinion  as  to  whether  a  contract  to  furnish  the  material  for  machinery 
and  erect  or  install  the  same  in  another  jurisdiction  constituted  doing 
business  in  the  state  within  the  meaning  of  statutes  imposing  re- 
strictions upon, foreign  corporations  doing  business  in  the  state,  some 
cases  holding  that  sales  of  articles  to  be  installed  in  such  states  even 
though  they  constituted  doing  business  in  the  state,  were  nevertheless 
protected  by  the  commerce  clause  of  the  Federal  Constitution,  while 
others  hold  that  the  commerce  clause  has  no  application.* 

§  5927.  Soliciting  traffic  through  traveling  agents.  A  foreign  cor- 
poration will  hot  be  deemed  to  be  doing  business  in  a  state  within 
the  meaning  of  a  statute  requiring  it  to  perform  certain  acts  before 
doing  business  in  such  state  merely  because  it  sends  therein  persons  to 
solicit  trafiSc  for  it,  whether  such  traffic  be  freight  or  passengers, 
where  such  persons  are  not  authorized  to  enter  into  any  contract  to 
bind  the  company,  or  to  receive  and  collect  money  for  the  transporta- 
tion of  freight  or  passengers,  and  their  sole  duty  is  to  solicit  trafSc.^ 


action  lacks  all  of  tlie  elements  of  the 
negotiations  between  the  citizens  of 
different  states  for  the  sale  of  goods 
then  in  one  state,  to  be  delivered  in 
another,  so  as  to  invest  it  with  the 
character  of  an  interstate  transaction. 
Such  contracts  have  nothing  to  give 
them  an  interstate  character.  «  *  * 
All  of  the  cited  cases  have  been  de- 
cisions arising  under  the  laws  and  in 
the  courts  of  the  states  wherein  the 
delivery  of  the  goods  sold  was  made, 
and  we  have  not  been  referred  to  any 
ease  wherein  the  contract,  sale,  and 
delivery  of  the  goods  was  made  wholly 
within  one  state,  and  of  goods  then 
in  such  state,  and  frorm  a  citizen  of 
such  state,  where  the  transaction  has 
been  held  to  be  one  of  interstate  com- 
merce, although  the  purchaser  might 
contemplate  removing  the  goods  into 
another  state  after  the  sale  and  de- 
livery to  him." 

In  Duluth  Log  Co.  v.  Pulpwood  Co., 
137  Minn.  312,  163  N.  W.  520,  it  was 
held  that  a  foreign  corporation  which 


had  an  agent  in  the  state  to  purchase 
lumber,  such  lumber  being  delivered 
in  the  state  and  the  contracts  there- 
for being  forwarded  to  the  corpora- 
tion's home  office  for  approval,  was 
doing  business  in  the  state.  The  ques- 
tion involved  was,  however,  whether 
jurisdiction  of  the  corporation  could 
be  acquired  by  service  on  the  agent. 

8  See  §  5774,  supra. 

9  St.  Louis  Southwestern  E.  Co.  v. 
Alexander,  227  U.  S.  218,  57  L.  Ed. 
486,  1915  B  Ann.  Cas.  77;  Green  v. 
Chicago,  B.  &  Q.  K.  Co.,  205  IT.  S.  530, 
51  L.  Ed.  916,  afe'g  147  Fed.  767; 
MeCaJl  V.  California,  136  U.  S.  104, 
34  L.  Ed.  391;  Goepfert  v.  Compagnie 
Generale  Transatlantique,  156  Fed. 
196;  Abraham  Bros.  v.  Southern  E. 
Co.,  149  Ala.  547,  42  So.  837.  See  also 
"Wall  V.  Chesapeake  &  O.  Ey.  Co.,  95 
Fed.  398;  N.  K.  Fairbank  &  Co.  v. 
Cincinnati,  N.  0.  &  T.  P.  Ey.  Co.,  54 
Fed.  420,  38  L.  E.  A.  271;  Eeynolds  v. 
Missouri,  K.  &  T.  Ey.'  Co.,  224  Mass. 
379,  113  N.  E.  413;   Berger  v.  Penu- 
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§5928.  Negotiations  or  bids  preliminary  to  caatraat.  Making  a 
bid  on  public  or  private  work  or  for  supplying  materials  or  articles 
in  response  to  advertisements  for  bids  therefor  does  not  constitute 
doing  business  in  the  state  within  the  meaning  of  statutes  prohibiting 
foreign  corporations  from  doing  business  in  the  state  until  compliance 
by  them  with  certain  conditions  precedent  to  their  right  to  do  busi- 
ness in  the  state.^°  Thus  where  it  was  sought  to  enjoin  a  municipal 
corporation  from  executing  a  contract  with  a  foreign  corporation 
which  had  been 'the  successful  bidder  on  public  work  on  the  ground 
that  such  corporation  at  the  time  of  the  making  of  the  bid  had  not 
complied  with  the  laws  of  the  state  prohibiting  foreign  corporations 
from  doing  business  in  the  state  until  they  complied  with  certain  con- 
ditions precedent  to  the  right  to  do  business  in  the  state,  it  was  held 
that  when  the  foreign  corporation  had  complied  with  the  prescribed 
conditions  before  the  filing  of  the  suit,  an  injunction  would  not  be 
granted,  as  it  was  sufficient  that  it  was  duly  qualified  to  transact 
business  in  the  state  at  the  time  of  the  execution  of  the  contract.^^ 


sylvania  E.  Co.,  27  E.  I.  583,  9  L.  E.  A. 
(N.  S.)  1214,  8  Ann.  Cas.  941,  65  Atl. 
261;  Atlantic  Coast  Line  E.  Co.  v. 
Eiehardson,  121  Tenn.  448,  117  S.  W. 
496. 

See   §  5767,  supra. 

10  District  of  Columbia.  See  Fergu- 
son Contracting  Co.  v.  Coal  &  Coke 
Ey.  Co.,  33  App.  Cas.  159. 

Kansas.  State  v.  American  Book 
Co.,  69'  Kan.  1,  1  L.  E.  A.  (N.  S.) 
1041,  2  Ann.  Cas.  56,  76  Pac.  411. 

Missouri.  Hogan  v.  St.  Louis,  176 
Mo.  149,  75  S.  W.  604;  Prazier  v. 
Eockport,  199  Mo.  App.  80,  202  S.  "W. 
266.  See  also  "Wulfinger  v.  Armstrong 
Cork  Co.,  250  Ma.  723,  157  S.  "W.  615. 

North  Dakota.  Will  v.  Bismarck, 
36  N.  D.  570,  163  N.  W.  550. 

Pennsylvania.  American  Products 
Co.  V.  Philadelphia,  15  Pa.  Dist.  587. 

11  American  Products  Co.  v.  Phila- 
delphia, 15  Pa.  Dist.  587.  The  court 
said:  "The  Supreme  Court,  in  that 
case,  Delaware  Eiver  Quarry  &  Con- 
struction Co.  V.  Bethlehem  &  N.  Pas- 
senger E.  Co.,  204  Pa.  22,  53  Atl.  533, 
declared  that  the  object  of  the  Act  of 
April  22,  1874,  is  to  bring  foreign  cor^ 


porations  doing  business  in  this  state 
within  the  reach  of  legal  process,  _^and 
that  hence  the  registration  must  be 
had  before  the  contract  sought  to  be 
enforced  is  made.  Interpreting  the 
cases  in  the  light  of  this  decision,  it 
seems  clear  that  all  the  acts  performed 
by  a  foreign  company  preliminary  to 
and  for  the  purpose  of  making  a  con- 
tract in  Pennsylvania  are  not  the 
transaction  of  business  within  the 
meaning  of  the  Act  of  April  22,  1874. 
As  the  municipal  corporation  incurs 
no  liability  for  the  exeeutiom  of  this 
contract,  it  is  not  necessary  to  reach 
its  bidders  by  legal  process  before 
that  time.  The  law  demands,  however, 
that  at  the  time  of  the  execution  of 
such  contract  the  bidding  foreign  cor- 
poration shall  be  duly  qualified  to 
transact  business  in  this  state.  The 
Penn  Eeduction  Company  having  been 
so  qualified  in  ample  time  before  any 
contract  was  intended  to  be  executed 
and  a  considerable  time  before  the 
bUl  was  filed,  the  plaintiff's  complaint 
is  unfounded."  See,  to  the  same  ef- 
fect. Will  v.  Bismarck,  36  N.  D.  570, 
163  N.  W.  550. 
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§5929.  Whether  lending'  money  constitutes  doing  business.     A 
foreign  corporation  does  not  do  business  within  a  state  within  the 


In  Hogan  V.  St.  Louie,  176  Mo.  149, 
75  S.  W.  604,  in  holding  that  a  statute 
prohihiting  a  foreign  corporation  from 
transacting  business  in  the  state  until 
it  should  have  established  a  public 
office  within  the  state,  where  books 
should  be  kept  and  process  might  be 
served,  and  should  have  procured  a 
license  to  do  business  in  the  state,  did 
not  make  illegal  a  contract  ,by  a  mu- 
nicipal corporation  for  lighting  its 
streets,  entered  into  by  it  with  a  for- 
eign corporation  which  had  not  com- 
plied with  the  requirements  of  the 
statute  at  the  time  it  entered  into 
such  contract,  which  was  made  in  pur- 
suance of  the  acceptance  of  a  bid 
made  by  the  foreign  corporation  in 
response  to  advertisements  therefor 
by  the  municipality,  the  court  said: 
"Now,  when  our  statutes  say  that  a 
foreign  corporation  shall  not  'trans- 
act business'  here  until  it  establishes 
a  public  office  in  this  state,  where 
books  are  kept  and  process  may  be 
served,  and  until  it  payi  its  quasi  in- 
corporation tax,  and  takes  out  its  li- 
cense, do  they  mean  that  the  corpor- 
ation must  do  all  those  acts  before  it 
can  lawfully  enter  into  a  contract  to 
do  any  business  here?  Does  our  law 
inean  that,  when  advertisements  in- 
viting bids  on  public  and  private 
works  in  this  state  are  read  by  for- 
eign corporations,  they  are  to  under- 
stand that  they  have  not  the  right  to 
bid  and  have  their  bids  accepted  un- 
less they  shall  have  already  complied 
with  the  terms  of  our  statute  to  enable 
them  to  transact  business  here?  No; 
that  is  not  the  meaning  of  our  stat- 
utes. No  such  policy  of  exclusion  has 
ever  been  shown  in  any  of  our  legis- 
lative acts.  Foreign  corporations  have 
always  been  invited  and  encouraged 
to  come.  The  obtaining  of  a  desirable 
contract  is  sometimes  an  inducement 
for  a  foreign  corporation  to  come  into 


the  state.  It  is  not  bound  to  establish 
itself  here  befor?  it  can  obtain  such  a 
contract.  Entering  into  a  contract 
like  the  one  in  question  undoubtedly 
is  'transacting  business,'  within  the 
unlimited  meaning  of  the  term,  but 
that  is  not  the  sense  in  which  the  term 
is  used  in  the  statute  just  quoted.  As 
there  used,  it  means  carrying  on  the 
work  for  which  the  corporation  was 
organized,  and,  in  its  application  to 
the  facits  of  this  case,  it  means  per- 
forming the  work  called  for  by  the 
contract.  The  Kern  Company,  under 
the  conditions  stated  in  the  petition, 
had  the  right  to  enter  into  the  con- 
tract in  question,  and  we  hold  it  to  be 
a  legal  and  valid  contract."  Quoted 
with  approrval  in  State  v.  American 
Book  Co.,  69  Kan.  1,  1  L.  B.  A.  (N. 
S.)  1041,  2  Ann.  Cas.  56,  76  Pac.  411. 

In  Frazier  v.  Eoekport,  199  Mo. 
App.  80,  202  S.  W.  266,  where  the  con- 
tract was  one  between  a  aity  and  a 
foreign  corporation,  the  question  was 
whether  the  mere  execution  of  the 
contract  and  bond  before  complying 
with  the  statutes  rendered  the  con- 
tract void,  notwithstanding  the  fact 
that  as  soon  as  the  contract  was  exe- 
cuted and  before  any  attempt  was 
made  to  perform  anything  thereunder 
the  company  duly  complied  with  the 
statutes,  the  court  followed  the  ruling 
in  the  Hogan  case,  supra,  quai;ing 
thferefrom. 

It  was  held  in  Kansas  that  the  pre- 
liminary negotiation  of  a  foreign  cor- 
poration with  the  State  Text-Book 
Commission,  consisting  orf  the  adver- 
tisement by  it  for  bids,  the  bid  by  the 
foreign  corporation,  the  acceptance, 
the  contract  and  the  bond  for  supply- 
ing the  public  schools  with  text-books, 
did  not  constitute  the  doing  of  busi- 
ness within  the  state  by  such  corpora- 
tion within  the  meaning  of  the  stat- 
utes  of  that  state   requiring  foreign 
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meaning  of  statutes  prohibiting  foreign  corporations  from  doing 
business  in  the  state  until  they  shall  comply  with  certain  statutory 
conditions,  by  making  a  loan  to  a  resident  of  the  state,  where  the 
agreement  for  the  loan  is- made  and  the  securities  are  delivered  in 
another  state,  although  the  application  may  be  made  and  negotiations 
carried  on  through  a  broker  within  the  state.^^    And  where  a  foreign 


corporations  seeking  to  do  business 
therein  to  procure  a  certificate  from 
the  secretary  of  state  that  certain 
statements  have  been  properly  made. 
State  V.  American  Book  Co.,  69  Kan. 
1,  1  L.  E.  A.  (N.  S.)  1041,  2  Ann.  Gas. 
56,  76  Pac.  411,  quoting  with  approval 
Hogan  V.  St.  Louis,  176  Mo.  149,  75 
S.  W.  604. 

12  United  States.  In  re  Tennessee 
Eiver  Coal  Co.,  206  Fed.  802;  Colonial 
Trust  Co.  V.  Momtello  Brick  Works, 
172  Fed.  310,  aff'g  163  Fed.  621;  East- 
ern Building  &  Loan  Ass'n  v.  Bed- 
ford, 88  Fed.  7.  See  also  Sullivan  v. 
Sheehan,  89  Fed.  247. 

Alabama.  American  Building,  Loan 
&  Tontine  Sav.  Ass'n  v.  Haley,  132 
Ala.  135,  31  So.  88;  Electric  Lighting 
Co.  of  Mobile  v.  Bust,  117  Ala.  680, 
28  So.  751;  Covey  Cortton  Oil  Co.  v. 
Bank  of  Ft.  Gaines,  —  Ala.  App.  — , 
74  So.  87,  certiorari  denied  75  So.  1003 
(mem.  dec). 

Arkansas.  Scruggs  v.  Scottish 
Mortg.  Co.,  54  Ark.  566,  16  S.  W.  568. 

Kentucky.  Citizens'  Trust  &  Guar- 
anty Co.  V.  Hays,  167  Ky.  560,  180 
S.  W.  811. 

Louisiana.  American  Freehold  Land- 
Mortgage  Co.  of  London  v.  Pierce,  49 
La.   Ann.    390,    21    So.   972;    Scottish- 
American  Mortg.  Co.  V.  Ogden,  49  La. 
\nn.  8,  21  So.  116;  Beeves  v.  Harper, 
La.  Ann.  516,  9  So.  104. 
'ew  Jersey.     Manhattan  &  S.  Sav- 
&  Loan  Ass'n  of  New  Tork  v. 
arelli  (N.  J.  Ch.),  42  Atl.  284. 

x^orth  Dakota.  United  States  Sav- 
ings &  Loan  Co.  v.  Shain,  8  N.  D.  136, 
77  N.  W.  1006. 


Fennsylvanla.  New  Tork  &  S. 
Const.  Co.  V.  "Winton,  208  Pa.  467,  57 
Atl.  955;  Bennett  v.  Eastern  Building 
&  Loan  Ass'n,  177  Pa.  St.  233,  34  L. 
K.  A.  595,  55  Am.  St.  Eep.  723,  35  Atl. 
684.  See  also  People's  Building,  Loan 
&  Saving  Ass'n  v.  Berlin,  201  Pa.  1, 
88  Am.  St.  Eep.  764,  50  Atl.  308. 

Tennessee.  Neal  v.  New  Orleans 
Loan,  Building  &  Savings  Ass'n,  100 
Tenn.  607,  46  S.  W.  755;  Norton  v. 
Union  Bank  &  Trust  Co.,  46  S.  W.  544, 
aff'd  orally  by  the  Supreme  Court  of 
Tennessee,  March  2,  1898.  Compare 
United  States  Saving  &  Loan  Co.  v. 
Miller,  47  S.  W.  17. 

Texas.  See  Brown  v.  Guarantee 
Savings,  Loan  &  Investment  Co.  (Tex. 
Civ.  App.),  102  S.  W.  188. 

See  §  5777,  supra. 

In  People's  Building,  Loan  &  Sav- 
ing Ass'n  V.  Berlin,  201  Pa.  1,  88  Am. 
St.  Eep.  764,  50  Atl.  308,  it  was  held 
that  a  New  York  building  association 
did  not  do  business  in  Pennsylvania 
merely  by  lending  money  to  a  member 
residing  in  Pennsylvania,  and  by  tak- 
ing a  mortgage  on  his  realty  within 
the  state.  The  further  facts  upon 
which  the  decision  is  predicated  are 
found  in  the  following  language  of  the 
court:  "As  we  have  already  seen, 
under  the  articles  of  association  and 
by  the  by-laws,  and  as  a  matter  of 
fact,  the  business  of  the  association 
was  done  in  New  York.  Its  corporate 
functions  were  all  exercised  there. 
The  applications  for  stock  and  for  the 
loan  were  made  and  considered  in  New 
York  and  there  accepted.  By  the  ex- 
press terms  of  the  by-laws,  the  money 
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corporation,  which  has  not  complied  with  prohibitory  and  penal  stat- 
utory regulations,  makes  an  agreement  with  a  citizen  of  a  state  to 
lend  him  money,  which  the  citizen  agrees  to  repay  to  the  foreign 
corporation  at  its  own  domicile,  and  to  secure  that  payment  gives 
a  mortgage  upon  lands  situated  in  the  state,  there  is  no  "carrying 
on  of  its  business,"  or  "doing"  or  "attempting  to  do  aiiy  business" 
within  the  state.^'  Nor  is  a  foreign  corporation  doing  business  within 
a  state,  within  the  meaning  of  statutes,  by  receiving  and  discount- 


paid  by  the  stockholders  and  borrowers 
was  to  be  paid  there,  as  was  also  the 
payment  of  the  money  to  the  defend- 
ant by  the  association  in  completion 
of  the  transaction.  In  the  contempla- 
tion of  the  law,  the  entire  contract, 
from  inception  to  the  finish,  was  per- 
formed in  New  York.  The  opinion  of 
the  superior  court  seems  to  be  ground- 
ed upon  the  assumption  that  the  trans- 
action involved  the  investment  of  em- 
ployment erf  a  part  of  the  plaintiff's 
capital  within  the  state  of  Pennsyl- 
vania. The  money  was,  however, 
loaned  on.  the  bond,  a  New  York  con- 
tract, and  the  mortgage  was  given 
merely  as  security.  The  plaintiff  took 
no  title  to  any  property  in  Pennsyl- 
vania by  the  transaction.  It  merely 
made  a  loan  of  part  of  its  capital  to 
one  of  its  stockholders,  who  was 
a  citizen  of  Pennsylvania.  The  cap- 
ital, if  employed,  in  the  state  of  Penn- 
sylvania, was  so  employed  by  a  citizen, 
of  Pennsylvania,  and  not  by  the  plain- 
tiff corporation.  In  so  far  as  the  busi- 
ness of  loaning  money  was  concerned, 
it  was  carried  on  in  the  state  of  New 
York,  and  not  in  the  state  of  Penn- 
sylvania. ' ' 

It  is  held  in  Louisiana  that  a  for- 
eign corporation  lending  money  to  a 
resident  of  that  state,  through  brokers 
domiciled  out  of  that  state,  does  not 
come  within  the  meaning  of  the  Con- 
stitution of  that  state  which  prohibits 
a  [foreign  corporation  from  doing  busi- 
ness in  the  state  without  having  one 
or  more  knorwn  places  of  business  and 
an   authorized   agent   or  *agents  upon 


whom  process  may  be  served.  Ameri- 
can Freehold  Laud-Mortgage  Co.  of 
London  v.  Pierce.,  49  L.  Ann.  390,  21 
So.  972;  Scottish- American  Mortg.  Co. 
v.  Ogden,  49  La.  Ann.  8,  21  So.  116; 
Keeves  v.  Harper,  43  La.  Ann.  516, 
9  So.  104. 

A  foreign  corporation,  engaged  ex- 
clusively in  the  wholesale  ice  business, 
which  makes  a  loan  not  connected  in 
any  way  with  its  business,  need  not,  in 
order  to  maintain  an  action  to  recover 
the  sum  lent,  comply  with  General 
Corporation  Law  of  New  York,  §  15,  as 
such  a  loan  does  not  come  within  the 
prohibition  of  such  statute.  Com- 
merical  Coal  &  Ice  Co.  v.  Polhemus, 
128  N.  Y.  App.  Div.  247,  112  N.  Y. 
Supp.  646. 

The  agreement  in  a  deed  of  trust 
that  the  deed  and  the  notes  therein 
referred  to,  security  for  a  loan  from 
a  foreign  corporation  to  a  citizen  of 
Arkansas  effected  and  payable  in 
Louisiana,  should  be  construed  and 
governed  by  the  laws  of  Arkansas,  in 
which  state  the  land  covered  by  the 
deed  was  situated,  is  not  an  admission 
or  agreement  that  the  making  of  the 
contract  evidenced  by  said  notes  ajid 
deed  of  trust  was  a  doing  or  trans- 
acting of  business  in  that  state.  Brit- 
ish &  American  Mortg.  Co.  v.  Win- 
chell,  62  Ark.  160,  34  S.  W.  891. 

13  Eastern  Building  &  Loan  Ass  'n 
v.  Bedford,  88  Fed.  7;  Caesar  v.  Cap- 
ell,  83  Fed.  403,  distinguishing  Carey- 
Lombard  Lumber  Co.  v.  Thomas,  92 
Tenn.  587,  22  S.  W.  743. 
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ing  a  note  of  a  resident  of  the  state,  which  is  sent  to  it  and  is  dis- 
counted by  it  in  the  state  of  its  domicile."-*  A  foreign  corporation  or- 
ganized for  the  purpose  of  constructing  railroads  and  mining  and 
transporting  coal  and  other  minerals  is  not  doing  business  in  a  state 
within  the  meaning  of  a  statute  of  such  state  requiring  foreign  cor- 
porations doing  business  therein  to  have  a  place  of  business  in  the 
state  and  an  agent  thereat  for  the  service  of  process,  where  it  makes 
a  loan  to  a  citizen  of  the  state  who  is  to  use  the  proceeds  thereof  for 
the  purpose  of  developing  his  coal  and  preparing  it  for  delivery  to 
the  foreign  corporation  pursuant  to  an  agreement  between  him  and  it 
that  such  proceeds  of  the  loan  should  be  so  used,  and  the  loan  was 
secured  by  a  mortgage  on  the  land  so  to  be  developed.^^  But  where 
a  domestic  corporation,  for  the  purpose  of  evading  the  domestic  laws, 
causes  a  corporation  to  be  created  in  a  foreign  state  to  finance  the 
domestic  corporation  and  the  foreign  corporation  maintains  an  officd 
and  its  officers  reside  in  the  domestic  corporation's  domiciliary  state, 
the  directorate  of  the  two  companies  being  practically  identical, 
in  carrying  out  the  purposes  of  its  creation  the  foreign  corporation 
is  doing  business  in  the  latter  state.^* 

The  making  of  a  loan  in  the  state;  secured  by  mortgage  on  land  in 


14  Bamberger  v.  Schoolfield,  160  U. 
S.  149,  40  L.  Ed.  374. 

IB  New  York  &  S.  Const.  Co.  v.  Win- 
ton,  208  Pa.  467,  57  Atl.  955.  The 
court  said:  "The  construction  com- 
pany was  not  chartered  to  engage  in 
the  business  of  loaning  money,  and 
when  it  made  this  loan  it  was  not  do- 
ing business  in  contravention  of  the 
act  of  April  22,  1874  (P.  L.  108).  It 
was  incorporated  in  the  state  of  New 
Jersey  for  the  purpose  of  constructing 
railroads  and  of  mining  and  trans- 
porting coal  and  other  minerals,  etc. 
Had  it  employed  its  capital  in  carry- 
ing on  this  or  any  other  business  in 
this  state,  it  would  have  brought  it- 
self within  the  prohibition  of  the  stat- 
ute. But  the  money  sought  to  be 
recovered  here  was  not  invested  or 
employed  in  this  state  in  any  business 
enterprise  by  the  corrporation.  It  was 
loaned  to  the  appellant's  decedent,  a 
citizen  of  Pennsylvania,  who  employed 
it  in  his  business  for  his  own  u^e.and 


benefit.  While  a  corporation  can  have 
no  legal  existence  beyond  the  sov- 
ereignty creating  it,  yet  our  state 
has  recognized  the  cormity  existing 
among  the  several  states  of  the  Union 
whiclj  permits  a  corporation  of  one 
state  to  sue  in  a  foreign  jurisdiction. 
The  exercise  of  such  power  by  a  for- 
eign corporation  is  not  regarded  as 
prejudicial  to  the  interests  ot  the  state 
nor  repugnant  to  its  policy.  What  our 
Constitution  and  the  statute  of  1874 
prohibit  is  doing  business  in  the  state 
by  a  foreign  corporation  without  hav- 
ing first  complied  with  their  provisions. 
We  have  already  pointed  out  that  the 
indebtedness  attempted  to  be  reeov- 
■  ered  here  does  not  grow  out  of  any 
business  operations  conducted  or  car- 
ried on  by  the  appellee  in  this  state." 
Quoted  with  approval  in  Buffalo  Re- 
frigerating Mach.  Co.  V.  Penn  Heat 
&  Power  Co.,  178  Fed.  696. 

16  Colonial    Trust    Co.    v.    Montello 
Brick  Works,  172  Fed.  310. 
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the  state,  by  a  foreign  corporation  created  for  the  purpose  of  lending 
money  on  real  estate  constitutes  dbing  ■  business  in  the  state  within 
the  meaning'  of  constitutional  and  statutory  provisions  requiring 
foreign  corporations  to  have  a  known  place  of  business  and  an  author- 
ized agent  thereat  in  the  state  before  doing  any  business  therein.^'' 


17  Chattanooga  Nat.  Building  & 
Loan  Ass'n  v.  Denson,  189  U,  S.  408, 
47  L.  Ed.  870  (construing  Alabama 
Constitution  and  statute) ;  Coburn  v. 
Coke,  193  Ala.  674,  69  So.  574;  State 
V.  Bristol  Sav.  Bank,  108  Ala.  3,  54 
Am.  St.  Eep.  141,  18  So.  533;  Nelms 
V.  Edinburgh-American  Land  Mortg. 
Co.,  92  Ala.  157,  9  So.  141;  Ginn  v. 
New  England  Mortg.  Security  Co.,  92 
Ala.  135,  8  So.  388;  Mullens  v.  Amer- 
ican Freehold  Land  Mortg.  Co.,  88  Ala. 
280,  7  So.  201;  Farrior  v.  New  Eng- 
land Mortg.  Security  Co.,  88  Ala.  275, 
7  So.  200;  People's  Building,  Loan  & 
Savings  Ass'n  v.  Markley,  27  Ind. 
App.  128,  60  N.  E.  1013;  Washington 
Nat.  Building,  Loan  &  Investment 
Ass'n  V.  Stanley,  38  Ore.  319,  58  L. 

B.  A.  816,  84  Am.  St.  Bep.  793,  63  Pac. 
489. 

In  British-American  Mortg.  Co.  v. 
Jones,  76  S.  C.  218,  56  S.  E.  983,  77  S. 

C.  443,  58  S.  E.  417,  the  court  said: 
"Section  1787  of  the  Code  of  Laws 
(Civ.  Code  1902)  is  as  follows:  'It 
shall  be  a  further  condition  precedent 
to  the  right  of  any  such  (foreign) 
corporation  to  do  business  in  this 
state,  that  it  shall  be  taken  and 
deemed  to  be  the  fact,  irrebuttable, 
and  part  and  parcel  of  all  contracts 
entered  into  between  such  corporation 
and  a  citizen  or  corporation  of  this 
state,  that  the  taking  or  receiving, 
from  any  citizen  or  corporation  of  this 
state  of  any  charge,  fee,  payment,  toll, 
impost,  premium,  or  other  moneyed  or 
valuable  consideration,  under  or  in 
performance  of  any  such  contract  or 
of  any  condition  of  the  same,  shall 
constitute  the  doing  of  its  corporation 
business  within   this  state,   and  that 


the  place  of  the  making  and  of  the 
performance  of  such  contract  shall  be 
deemed  and"  held  to  be  within  this 
state, ,  any  thing  contained  in  such  cpn- 
tract,  or  any  rules  or  by-laws  of  such 
corporation,  to  the  contrary  notwith- 
standing.' This  section  clearly  shows 
that  the  'petitioner  was  doing  busi- 
ness in  this  3tate.  Even  if  this  stat- 
ute had  not  been  enacted,  the  exercise 
by  the  petitioner  of  the  corporate 
functions  hereinbefore  mentioned, 
would  have  constituted  the  doing  of 
business  in  this  state.  Chatta"nooga 
Nat.  B.  &  L.  Ass'n  v.  Denson,  189  U. 
S.  408,  47  L.  Ed.  870,  in  which  it  was 
decided  that  the  granting  of  a  loan 
by  a  Tennessee  building  and  loan  as- 
sociation to  a  citizen  of  Alabama, 
upon  the  latter 's  signed  application, 
solicited  by  a  traveling  agent  for  the 
association,  and  the  taking  of  a  note 
and  mortgage  executed  within  the 
state  by  the  borrower  as  security,  con- 
stitute, regardless  of  the  form  and 
terms  of  such  instruments,  the  doing 
of  business  in  the  state,  within  the 
meaning  ot  the  Alabama  Constitution 
and  statutes,  requiring  foreign  cor- 
porations doing  any  business  within  the 
state  to  designate  a  local  agent  for 
service  of  process,  and  to  have  a 
known  place  of  business  within  the 
state." 

This  was  held  true  also  of  a  loan 
secured  merely  by  a  note  under  seal. 
Dundee  Mortgage  &  Trust  In  v.  Co.  -v. 
Nixon,  95  Ala.  318,  10  So.  311,  holding 
further  that  the  fact  that  the  note- 
was  headed  and  dated  as  of  a  place 
in  the  state  was  prima  facie  evidenci- 
of  its  execution  at  such  place. 
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And  the  facts  that  the  notes  and  mortgage  securing  the  loan  are  exe- 
cuted in  the  state,  though  payable  elsewhere,  and  that  the  land  covered 
by  the  mortgage  is  situated  in  the  state  are  sufficient  to  show  prima 
facie  that  the  transaction  involves  the  doing  of  business  in  the  state 
by  the  lender  and  mortgagee.^' 

But  a  loan  by  a  foreign  corporation  of  a  sum  of  money  to  a  cor- 
poration in  the  state  and  taking  a  mortgage  on  the  property  of  the 
borrower  situated  in  the  state  to  secure  the  loan,  the  mortgage  being 
executed  in  the  state  by  which  the  foreign  corporation  was  created 
and  the  bonds  to  secure  the  loan  and  their  coupons  being  also  executed 
and  payable  in  the  last-mentioned  state,  does  not  come  within  the 
prohibition  of  constitutional  and  statutory  requiremente  that  no 
jforeign  corporation  shall  do  any  business  in  the  state  without  having 
a  known  place  of  busiiness  therein  and  an  agent  thereat.^' 


18  state  V.  Bristol  Sav.  Bank,  108 
Ala.  3,  54  Am.  St.  Eep.  141,  18  So. 
533.  , 

19  Electric  Lighting  Co.  v.  Bust,  117 
Ala.  680,  23  So.  751. 

"It  is  not  disputed  that  this  mort- 
gage and  deed  of  trust  was  executed 
outside  of  the  state  of  Alabama  and 
at  Baltimore,  Maryland,  by  one  of 
these  foreign  corporations  to  the  other 
foreign  corporation.  Such  execution 
having  been  outside  of  Alabama, 
clearly  such  action  cannot  be  said  to 
have  constituted  'engaging  in  or 
transacting  any  business  in  this  state,' 
Alabama.  It  needs  no  argument  to 
show  that  such  transaction  does  not 
come  within  the  terms  of  the  statute 
or  within  the  legislative  contempla- 
tion, and  that  therefore  the  statute 
is  not  applicable  to  this  case."  Clay- 
ton, J.,  in  Continental  Trust  Co.  v. 
Tallassee  Falls  Mfg.  Co.,  222  Fed. 
■694. 

In  Covey  Cotton  Oil  Co.  v.  Bank  of 
Ft.  Gaines,  —  Ala.  App.  — ,  74  So.  87, 
it  was  said:  "The  mere  fact  that 
Hobbs  executed  the  mortgage  in  Ala- 
bama on  property  in  Alabama  to  se- 
cure an  indebtedness  contracted  in  the 
state  of  Georgia  to  the  plaintiff,  a  for- 
eign corporation,  cannot  in  any  sense 


be  said  to  be  the  exercise  of  a  cor- 
porate function  by  the  corporation  in 
this  state.  The  ,act  of  executing  the 
mortgage  is  the  act  of  the  mortgagor, 
and  is  ,a  mere  incident  to  the  transac- 
tion, and  could  not  become  effective 
until  its  delivery  to  the  mortgagee. 
,  In  the  recent  case  of  Citizens'  Na- 
tional Bank  v.  Bueheit  (Ala.),  71  So. 
82,  we  had  occasion  to  consider  this 
question,  and  there  held  that  the  fact 
that  a  note  was  executed  and  de- 
livered to  an  agent  of  a  foreign 
corporation  for  an  indebtedness  con- 
tracted in  Tennessee  was  not  doing 
business  by  the  corporation  in  this 
state  in  violation  of  the  statutes. 
This  case  has  recently  been  re- 
viewed by  the  Supreme  Court  and  af- 
firmed. And  in  the  more  recent  case 
of  Puffer  Mfg.  Co.  v.  Kelley  (Ala.), 
73  So.  403,  *  »  *  the  Supreme 
Court  holds  that  when  an  act,  though 
done  in  this  state,  is  a  mere  incident 
to  the  transaction  of  interstate  com- 
merce, it  is  not  a  violation  of  the 
statutes.  While  the  mortgage  is 
headed  'The  State  of  Alabama,  Bar- 
bour County,'  the  signature  of  the 
mortgagor  is  witnessed  by  'W.  L. 
Pullin,  N.  P.,  Clay  County,  Georgia.' 
So  it  cannot  be  said  that  the  mortgage 
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§5930.  Effect  of  taJdng  negotiable  security.  The  taking  of  a 
promissory  note  by  a  corporation  in  a  state  other  than  that  by  which 
it  was  created  does  not  constitute  a  doing  of  business  in  such  state 
within  the  meaning  of  a  statute  requiring  compliance  with  its  pro- 
visions by  a  foreign  corporation  doing  business  in  such  state.^'  Thus 
the  drawing  by  a  corporation  of  a  bill  of  exchange  upon  residents  of 
a  state  other  than  that  by  which  the  corporation  was  created,  and  the 
acceptance  thereof  by  the  drawees  does  not  show  that  the  corporation 
was  engaged  in  business  in  the  state  within  the  meaning  of  such  a 
statute.^^     Nor  does  the  taking  by  a  foreign  corporation  of  notes 


shows  on  the  face  that  it  was  exe- 
cuted in  Alabama,  and  even  if  it  did 
so  appear  on  the  face  of  the  mortgage, 
it  was  permissible  for  the  plaintiff  to 
show  that  the  'business  was  trans- 
acted' in  Georgia,  and  that  the  mort- 
gage was  there  executed  and  deliv- 
ered. It  has  been  held  that:  'There 
is  no  law  which  prohibits  a  foreign 
corporation  to  make  loane  in  the 
course  of  business  done  in  its  home 
state  on  security  consisting  of  lands 
in  Alabama.'  American  Banking, 
Loan  and  Tontine  Savings  Association 
V.  Haley,  132  Ala.  135,  31  So.  88;  Col- 
lier &  Pinckard  v.  Davis  Bros.,  94  Ala. 
456, 'lO  So.  86;  Electric  Lighting  Co. 
of  Mobile  v.  Ruet,  117  Ala.  680,  23 
So.  751." 

20  United  States.  Wagner  v.  J.  & 
G.  Meakin,  92  Ted.  76. 

Alabama.  Holman  v.  Durham  Buggy 
Co.,  76  So.  914;  H.  T.  Woodall  &  Sons 
V.  People's  Nat.  Bank  of  Leesburg, 
Virginia,  153  Ala.  576,  45  So.  194. 

Dakota.  Fuller  &  Johnson  Mfg.  Co. 
v.  Foster,  4  Dak.  329,  30  N.  W.  166. 

New  York.  Creteau  v.  Foote  & 
Thorne  Glass  Co.,  40  App.  Div.  215,  57 
N.  T.  Supp.  1103;  Tallapoosa  Lumber 
Co.  V.  Holbert,  5  App.  .Div.  559,  39  N. 
Y.  Supp.  432. 

Texas.  Norton  v.  W.  H.  Thomas  & 
Sons  Co.  (Tex.  Civ.  App.),  93  S.  W. 
711. 

"It  has  been  several  times  held  that 
the  lending  of  money  in  Alabama  by 


a  foreign  corporation  is  a  business 
transaction  within  the  inhibition  of 
the  state  laws  referred  to,  and  that 
a  mortgage  security  therefor,  on  local 
property  is  not  valid  without  precom- 
pliance  with  the  laws.  Farrior  v.  N. 
E.  M.  S.  Co.,  88  Ala.  275,  7  South.  200; 
State  V.  Bristol  Sav.  Bk.,  108  Ala.  3, 
18  South.  533,  54  Am.  St.  Rep.  141. 
But  in  those  eases  th^  invalidity  of 
the  security  was  clearly  predicated 
upon  the  unlawful  character  of  the 
business  transaction — a  direct  exer- 
cise of  corporate  function — of  which 
it  formed  a  part.  Dudley  v.  Collier, 
87  Ala.  431,  6  South.  304,  13  Am.  St. 
Rep.  55.  On  the  other  hand,  our  de- 
cisions have  made  it  perfectly  clear 
that  the  mere  collection  of  validly 
created  debts — and,  a  fortiori,  their 
securement  by  note  or  otherwise — 
though  within  the  general  corporate 
powers,  33  not  the  transaction  of  cor- 
porate business  within  the  meaning  of 
our  inhibitory  laws.  Beard  v.  Union, 
etc..  Pub.  Co.,  71  Ala.  |0;  Sullivan  v. 
Sullivan  Timber  Co.,  103  Ala.  371,  15 
South.  941,  25  L.  R.  A.  543;  Heflin  Co. 
V.  Hilton,  124  Ala.  367,  27  South.  301; 
State  V.  Anniston  Rolling  Mills,  125 
Ala.  121,  27  South.  921."  Somerville, 
J.,  in  Holman  v.  Durham  Buggy  Co., 
—  Ala.  — ,  76  So.  914. 

21  Wagner  v.  J.  &  G.  Meakin,  92 
Fed.  76;  H.  T.  Woodall  &  Sons  v.  Peo- 
ple's Nat.  Bank  of  Leesburg,  153  Alf>, 
576,  45  go.  194, 
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within  a  state  for  goods  sold  by  it  in  the  state  of  its  domicile; ^^  nor 
for  goods  ordered  and  shipped  into  the  state  prior  to  the  execution  .li 
the  note ;  ^*  nor  does  the  receiving  of  a  note  in  compromise  of  a 
claim  against  a  resident  of  the  state.^* 

§  5931.  Purchase  and  ownership  of  property.  A  foreign  corpora- 
tion which  has  power  under  its  charter  to  purchase  and  hold  real  and 
personal  property  may  acquirfe  the  title  to  real  estate  in  a  state  by  a 
purchase  made  outside  the  state,  where  there  is  no  law  in  such  state 
which  prohibits  foreign  corporations  from  purchasing  and  holding 
land  and  personal  property  in  such  state,  and  the  purchase,  being 
made  outside  of  the  state,  does  not  constitute  "the  transaction  of  busi- 
ness within  the  state,"  within  the  meaning  of  a  statute  prohibiting 
the^  transaction  of  business  in  the  state  by  a  foreign  corporation  until 
it  has  complied  with  certain  conditions  precedent.^^    This  applies  also 


22  Holman  v.  Durham  Buggy  Co.,  — 
Ala.  — ,  76  So.  914;  Citizens'  Nat. 
Bank  v.  Buckhoit,  14  Ala.  App.  511, 
71  So.  82,  certiorari  denied  196  Ala, 
700,  -72  So.  1019;  Fuller  &  Johnson 
Mfg.  Co.  V.  Poster,  4  Dak.  329,  30  N. 
W.  'l66;  see  also  Tallapoosa  Lumber 
Co.  V.  Holbert,  5  N.  Y.  App.  Div.  559, 
39  N.  Y.  Supp.  482;  Brown  v.  Guaran- 
tee Savings,  Loan  &  Investment  Co., 
45  Tex.  Civ.  App.  295,  102  S.  W.  138. 

The  indorsement,  in  the  state,  to  a 
foreign  corporation  of  a  note  exe- 
cuted in  the  state  is  not  a  doing  of 
business  in  the  state  within  the  pro- 
hibition of  a  statute  prescribing  con- 
ditions upon  which  foreign  corpora- 
tions may  do  business  therein.  Peo- 
ple's Sav.  Bank  of  Bay  City,  Mich- 
igan, v.  Fultob  Contracting  Co.,  119 
N.  Y.  Supp.  622. 

Under  a  statute  providing  that  no 
foreign  corporation  shall  transact 
business  or  acquire,  hold  or  dispose 
of  property  in  the  state  until  it  shall 
have  filed  a  copy  of  its  charter  and 
received  a  permit  to  do  business  in 
the  state,  and  making  void  every  con- 
tract relating,  to  property  within  the 
state  entered  into  by  a  foreign  cor- 
poration prior  to  its  compliance  with 


the  statutory  requirements,  it  was  held 
in  Florida  that  a  note  given  for  the 
purchase  price  of  shares  of  the  capital 
stock  of  the  corporation  which,  in  pur- 
suance of  a  contract  entered  into  in 
the  state,  were  to  be  delivered  to  the 
makers  of  the  note  upon  its  pay- 
ment by  him,  was  void.  Ulmer 
V.  First  Nat.  Bank,  61  Fla.  460', 
469,  55  So.  405,  408.  By  Laws 
Florida  1915  C  6876,  No.  70,  §  1,  it 
is  provided  no  violation  of  the  act 
shall  affect  the  title  to  property  thus 
acquired,  held  or  disposed  of  in  vio- 
lation of  the  statute. 

.23  Holman  v.  Durham  Buggy  Co.,  — 
Ala.  — ,  76  So.  914;  Citizens'  Nat. 
Bank  v.  Buckheit,  14  Ala.  App.  511, 
71  So.  82,  certiorari  denied  196  Ala. 
700,  72  So.  1019.     • 

24Creteau  v.  Foote  &  Thorne  Glass 
Co.,  40  N.  Y.  App.  Div.  215,  57  N.  Y. 
Supp.  1103;  see  Holman  v.  Durham 
Buggy  Co.,  —  Ala.  — ,  76  So.  914. 

25  Lakeview  .Land  Co.  v.  San  An- 
tonio Traction  Co.,  95  Tex.  252,  66  S. 
W.  766;  see  also  Sullivan  v.  Sheehsm, 
89  Fed.  247;  Rachels  v.  Stecher  Coopr 
erage  Works,  95  Ark.  6,  128  S.  W.  343; 
Security  Co.  v.  Panhandle  Nat.  Bank, 
93  Tex,  575,  57  S.  "W.  22. 
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to  dealings  by  a  foreign  corporation  with  citizens  of.otlier  states  in 
reference  to  property  situated  without  the  state,  althpugh  the  parties 
meet  and  draw  up  in  the  state  the  contract  embodying  their  agree- 
ment with  respect  to  such  property .^^  And  under  a  statute  requiring 
every  foreign  corporation  desiring  to  own  property  or  carry  on  busi- 
ness in  the  state  of  any  kind  or  character  to  first. file  in  the  office  of 
the  secretary  of  state  a  copy  of  its  charter,  and  making  it  unlawful 
for  any  such  corporation  to  do  business  or  attempt  to  do  business  in' 
the  state  without  first  having  complied  with  the  provisions  of  the 
statute,  it  was  held  that  the  purchase  of  real  estate  by  a  foreign  cor- 
poration which  had  not  complied  with  such  statutory  requirement  was 
not  carrjang  on  business  in  the  state  within  the  meaning  of  such 
statute,  and  hence  such  corporation  could  maintain  an  action  for 
damages  to  such  real  estate  resulting  from  the  change  of  the  grade  of 
a  street  by  a  municipality .^'^ 

fey  passively  continuing  to  hold  in  a  state  real  estate  acquired  under 
a  previously  existing  and  valid  lien  and  title,  a  foreign  corporation 
is  not  transacting  business  in  the  state  within  the  meaning  of  a  statute 
providing  that  a  foreign  corporation  while  in  default  in-  compliance 
with  certain  statutory  requirements,  shall  not  transact  business  in 
the  state.  Such  passivity  is  the  negation  of  trarisaction  of  business.^* 
Nor  is  a  foreign  corporation  prevented,  merely  becauseit  is  foreign, 
from  owning  real  estate  or  from  enforcing  and  protecting  its  rights 
in  reference  to  property  so  owned  by  it  in  the  state.^'   .And  the  care 

"The  mere  purchase  at  execution  re  Tennessee  Kiver  Coal, Co.,  206  Fed. 
sale  of  real  property  in  satisfaction  of  802.  .: 
a  judgment  procured  on  an  interstate  26  Hart  v.  Livermore  Foundry  & 
transaction  is  not  in  itself  '  doing  Machine  Co.,  72  Miss.  ,809,  17  ,So.  769. 
business  in  thi^  state.'  *  *  *  The  27 Louisville  Property  Cq.  y.  Nash^ 
legislature  has  not  undertaken  to  pro-  ville,  1,14  Tenn.  213,  84  S.  W.  810. 
hibit  a,  corporation  engaged  in  inter-  .  28  Chicago  Title  &  Trust  Co.  v.  Bash- 
state  business  from  taking  title  un-  for^,:  120  Wis.  281,  97  So.  '940.  S^e 
der  judicial  process  in  the  collection  alep  (Broadway  Bond  St.  ;Co.  v.  Fidel- 
of  a  debt  where  the  corporation  was  ity  Printing  Co.,  182  Mo., App.. 309, 170 
not  otherwise  'doing  business'  in  tlys  S.  W.  394,  .,,.,,, 
state  within  the  meaning  of  the  Con-  See  §§  5851-5859,  supra,  ;f or  .Tight. of. 
stitution  and  statute. ' '  Foore  v.  foreign  corporation  to  tafce  a,nd  hold 
Simon  Piano  Co.,  18  Idaho  167,  108  real  and  personal  property.  .  ^ 
Pae.  1038.  29  Broadway  Bon^  St.  Co.  y.  Fidel- 

A  contract  made  by  a  foreign  cor-  ity  Printing  Co.,  182  Is/Lo.  A,pp.  309,170 

poration  not  having  complied  with  the  S.  W.  394.     In  this  case  it  appeared 

laws  of  Tennessee  with  reference  to  that    a    Missouri    corporation    trans^ 

property  in  that  state  is  not  void,  if  f erred   its  .Missouri,  realty   to   a  New 

entered  into  outside' of  (the  state.    In  York    creditor   to    secure   money    ad- 
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and  protection  of  unused  property  or  payment  of  taxes  which  are  a 
charge  thereon,  and  the  payment  of  which  is  essential  to  the  preserva- 
tion of  the  title  to  the  owner  is  held  to  not  constitute  doing  business 
in  the  state.*"  Nor  is  a  foreign  corporation  doing  business,  within 
the  meaning  of  a  statute  requiring  a  foreign  corporation  desiring 
to  do  business  in  the  state  to  file  a  copy  of  its  articles  of  incorporation 
and  secure  a  permit,  by  reason  of  its  ownership  of  a  farm  m  the 
state  and  the  lease  thereof  and  the  assignment  of  the  rents  and  profits 
accruing  under  such  lease.*^  And  the  owning  and  leasing  of  its  land 
in  the  state  for  agricultural  purposes  by  a  foreign  corporation  organ- 
ized for  the  purpose  of  mining  and  selling  coal  and  in  manufacturing 
coke  is  not  a  transaction  of  business  in  the  state  within  the  meaning 
of  a  statute  prohibiting  foreign  corporations  from  transacting  business 
in  the  state  until  they  have  established  a  place  of  business  therein, 
where  such  corporation  had  ceased  its  mining  and  manufacturing 
operations  before  the  passage  of  the  act  imposing  conditions  upon  its 
right  to  do  business  in  the  state.'^ 

But  a  foreign  corporation  which  holds  and  manages  land  purchased 
by  it  in  another  state  in  the  same  manner  as  a  resident  owner  would 
hold  and  manage  it,  having  the  deed  and  mortgage  recorded  in  the 
state,  leasing  the  property  and  offering  it  for  sale,  is  engaged  in  busi- 
ness within  the  state,  even  though  the  formal  instruments  in  respect 
to  the  land  were  executed  in,  and  the  operations  regarding  it  were 
directed  from,  the  corporation's  domicile.*'     And  the  investing  of 

vanced  to  it  by  such  creditor.    There-  30  Sullivan  v.  Sullivan  Timber  Co., 

after  the  creditor,  for  his  own   eon-  ,103  Ala.  371,  25  L.  R.  A.  543,  15  So. 

venienoe,   caused  the  property  to  be  941. 

placed  in  the  name  of  a  New  York  31  Wilson  v.  Peace,  38  Tex.  Civ.  App. 
corporation  authorized  to  buy,  sell,  234,  85  S.  W.  31. 
lease  and  deal  in  real  estate  in  New  32  Missouri  Coal  &  Mining  Co.  v. 
York  and  elsewhere,  the  latter  merely  Ladd,  160  Mo.  435,  61  S.  W.  191. 
holding  the  bare  legal  title  and  not  33  Weiser  Land  Co.  v.  Bohrer,  78 
owning  or  having  any  interest  in  the  Ore.  202,  152  Pac.  869.  McBride,  J., 
property.  The  New  York  corporation  said:  "It  is  conceded  that  a  single 
having  brought  suit  for  rent  against  isolated  instance  of  dealing  is  not 
.one  of  the  tenants  of  the  property  and  within  the  statute.  *  *  *  But  the 
the  tenant  having  denied  its  right  to  present  transaction  is  more  than  that, 
recover  on  the  ground  that  plaintiff  It  was  the  evident  intent  of  the  plain- 
was  a  foreign  corporation  with  no  au-  tiff  to  engage  in  this  state  in  the 
thority  to  do  business  in  Missouri,  it  business  of  buying  and  selling  in  ref- 
was  held  that  in  holding  such  prop-  erenee  to  this  particular  tract  and  to 
erty  and  protecting  it  the  New  York  act  as  a  landed  proprietor  in  regard 
corporation  was  not  doing  business  in  to  it,  and  not  only  thie,  but  to  partici- 
MissQuri,  pate  as  a  stockholder  in  the  business 
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corporate  capital  in  real  estate  and  holding  the  title  has  been  held 
to  be  "doing  business"  so  as  to  render  a  foreign  corporation  liable 
to  a  license  tax  on  corporations  which  do  business  in  the  state.''* 
Where  several  persons,  owning  a  building  as  tenants  in  common, 
organized  a  corporation  for  the  purpose  of  acquiring  title  to  such 
building,  and  such  corporation,  while  it  was  empowered  by  its  charter 
to  deal  generally  in  real  and  personal  property  of  every  kind  in  every 
jurisdiction,  had  no  surplus  and  had  all  of  its  capital  invested  in  such 
building  and  employed  in  the  care  and  management  of  the  building 
and  the  collection  of  rents  realized  therefrom,  and  the  net  proceeds 
from  such  building  were  declared  as  dividends  by  such  corporation, 
it  was  held  that  it  was  doing  business  in  the  state  within  the  meaning 
of  the  statutes  thereof  requiring  foreign  corporations  doing  business 
in  the  state  to  secure  a  permit  to  do  business  therein  and  pay  a  certain 
franchise  tax  upon  its  capital  invested  in  the  state.^*    A  foreign  cor- 


of  the  Crystal  District  Improvement 
Company,  whose  object  was  to  irrigate 
these  and  other  lands." 

34  Greene  v.  Kentenia  Corporation, 
175  Ky.  661,  194  S.  W.  820.  See  also 
People  v.  Miller,  181  N.  Y.  328,  73  N. 
E.  1102. 

In  Greene  v.  Kentenia  Corporation, 
175  Ky.  661,  194  S.  W.  820,  the  court 
gaid:  "When  plaintiff  invested  its 
capital  in  the  coal  and  timber  land 
which  it  purchased  in  this  state,  it 
did  so  for  one  of  two  purposes;  that 
of  speculation  by  holding  the  land  un- 
til,it  naturaJly  increased  in  price,  or 
to  reap  a  profit  from  it  by  operating 
it  either  in  the  way  of  cultivation, 
mining,  getting  timber  from  it,  vr 
otherwise,  so  as  to  make  it  profitable. 
It  avers  in  its  pleading  that  it  i^  do- 
ing neither  of  the  latter,  and  there- 
fore it  is  not  doing  business  in  this 
state.  But,  according  to  our  concep- 
tion, the  land  need  not  be  in  actual 
use  in  order  to  constitute  doing  busi- 
ness. The  average  speculator  in  land 
— and  there  are  many  of  them — if 
asked  in  what  business  he  was  engaged 
would  answer,  'speculating  in  land.' 
One  of.  the  definitions  of  business 
given  by  Mr.  Webster  is  'buying  and 


selling,'  and  when  one,  either  as  an 
individual  or  corporation,  puts  his 
money  into  land  rather  than  other  in- 
vestments, his  act  is  necessarily  a 
choice  between  the  various  means 
open  to  him  by  which  he  may  make 
his  money  yield  him  a  profit.  One  of 
the  definitions  of  'invest'  as  given  by 
Mr.  Webster,  is  'to  lay  out  (money 
or  capital)  in  business  with  the  view 
of  obtaining  income  or  profit,'  and  to 
employ  capital  by  investing  it  in  land 
and  not  using  the  land  is,  according 
to  our  view,  doing  business  within  the 
sense  of  that  term  as  used  in  the  stat- 
ute providing  for  the  tax  sought  to  be 
enjoined.  *  *  *  As  seen,  plaintiff 
employed  its  capital  by  investing  it 
in  real  estate  situated  within  this 
state.  It  then  put  its  capital  in  mo- 
tion, and  as  long  as  it  remains  so  in- 
vested it  is  doing  business  for  its 
owner."  Compare  Singer  Mfg.  Co.  v. 
Granite  Spring,  Water  Co.,  66  N.  Y. 
Misc.  595,  123  N._  Y.  Supp.  1088. 

35  People  V.  Miller,  181  N.  Y.  328,  73 
N.  E.  1102,  afE'g  98  N.  Y.  App.  Div. 
584,  90  N.  Y.  Supp.  755,  and  disting- 
uishing People  V.  Miller,  179  N.  Y.  49, 
71  N.  E.  463,  and  People  v.  Roberts, 
157  N.  Y.  676,  51  N.  E.  1093;  People 
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pbration  which  receives  by  devise  land  situated  in  a  state,  with  power 
under  the  will  to  sell  and  dispose  of  the  same  and  to  lease  it  and 
collect  the  rents  and  profits  therefrom,  and  which  asserts  in  such  state 
ownership  of  such  land  and  attempts  to  sell  and  convey  it,  and  brings 
suit  in  the  courts  of  the  state  in  respect  to  such  land  and  its  owner- 
ship thereof  and  for  the  enforcement  of  contracts  in  regard  to  thei 
same,  will  be  held  doing  business  within  the  state  within  the  purview 
of  a  statute  providing  that  foreign  corporations  doing  business  in  the 
State  shall  be  placed  on  an  equality  with  domestic  corporations  and 
shair exercise  no  other  or  greater  powers,  and  be  subject  to  the  same 
regulations  and  restrictions,  and  governed  by  the  same  rules  of  law  in 
these  respects  as  doinfistic  corporations  of  like  character.'®  A  foreign 
cbrpotation  which  makes  a  contract  for  the  sale  of  land  in  the  state 
owned  by  it  on  instilments  which  are  made  payable  at  an  ofSce  main- 
tained by  it  in  the  state  is  doing  business  in  the  state  within  the  mean- 
ing of  a  statute  providing  that  no  foreign  corporation  shall  do  busi- 

'ness  in  the  state  without  having  secured  from  the  secretary  of  state 
a  certificate  that  it  has  complied  with  all  the  requirements  of  law  to 

.  authorize  it  to  do  business  therein.*''  Furthermore  the  purchase  of 
real  estate  by  a  foreign  corporation  may,  though  but  a  single  trans- 
action, constitute  "doing  business"  where  it  is  done  for  the  purpose 
of  transacting  business  in  the  state  and  is  one  of  a  series  of  acts 
looking, to  that  end.'* 

§  5932.  niaintaimn^  an  office  or  place  of  business  in  the  state.    A 

corporation  may  be  deemed  to  be  doing  business  in  the  state  where 
it  has  an  office  and  transacts  therein  a  portion  of  the  business  for 
which  it  was  incorporated.'^    And  a  foreign  corporation  engaged  in. 

V.  American  Bell  Tel.  Co.,  117  N.  T.  38  Donaldson    v.    Thousand    Springs 

241,   22   N.   E.   1057.     See   dissenting  Power  Co.,  29  Idaho  735,  162  Pae.  334. 

opinibn  of  GuUen^C.  J.  and  Gray  &  39  r.  N.  Ellis  Lumber  Co.  v.  Johns, 

0'Brien,'JJ.  152    Mo.    App.    516,    113    S.    W.    633; 

See,  as  to  foreign  cdiporation  leas-  Stegall  v.  American  Pigment  &  Chem- 

ing  and  subletting  a  building  being  ioal  Co.,  150  Mo.  App.  251,  130  S.  W. 

engaged  in  business  in  the  state,  Cas-  144;    Chicago   Mill   &   Lumber   Co.   v. 

sidy's  Limited   v.   Eowan,   99   N.  Y.  Sims,  101  Mo.  App.  569,  74  S.  W.  128; 

Misc.  274,  163  N.  Y.  Supp.  1079.  Tauza  v.   Susquehanna  Coal   Co.,  220 

S6J>eiinsylvania  Company  for  Insur-  3Sr.  Y.  259,  115  N.  E.  915,  aff'g  174  N. 

ance  of  Lives,  etc.  v.  Bauerle,  143  ni.  Y.   App.   Div.   866,   159   N.   Y.   Supp. 

459,*-33  N.  E.  166.  1145;   South  Bay  Co.  v.  Howey,  190 

37  Woodridge  Heights  Const.  Co.  v.  N.   Y.   240,    88   N.   E.   26;    People   v. 

Gipi)ert,  92  N.  Y.  Misc.  204,  155  N.  Y.  Wells,   183   N.  Y.  264,   76  N.  B.  24; 

Siipp.  363.  East  Coast  OU  Co.  v.  Hollins,  ^  N.  Y. 
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selling  meats  and  provisions  at  its  ofRoe  in  the  state  will  be  presumed 
to  be  doing  business  in  the  state.*"  But  the  maintenance  of  an 
office  in  the  state  by  a  foreign  corporation  merely  for  the  accommo- 
dation of  its  trayeling  salesmen  does  not  constitute  having  an  office 
for  the  transaction  of  business  in  the  state  within  the  meaning  of 
a  statute  requiring  every  foreign  stock  corporation  having  an  office 
for  the  transaction  of  business  in  the  state  to  keep  therein  a  stock; 
book.*^    A  foreign  corporation,  engaged  in  the  buying  and  selling 


App.  Div.  — ,  170  N.  Y.  Supp.  576; 
American  Case  &  Register  Co.  v.  Grris- 

wold,  143  N,  Y.  App.  Div.  807,  128 
N.  Y.  Supp.  206,  rev'g  68  N.  Y.  Mise. 
379,'  125  N.  Y.  Supp.  4;  People  v. 
Eaymond,  117  N.  Y.  App.  Div.  ,62,  102 
N.  Y.  Supp.  85;  Pittsburgh  Eleo.  Spe- 
cialties Co.  V.  Eoeenbaum,  102  N.  Y. 
Misc.  520,  169  N.  Y.  Supp.  157;  Hyde 
V.  Scott,  75  N.  Y.  Mise.  487,  133  N. 
Y.  Supp.  904;  "Westerly  Shirt  Co.  v. 
Kaufman,  145  N".  Y.  Supp.  68;  Kim- 
ball V.  Sundstrom  &  Stratton  Co.,  80 
W.  Va.  522,  92  S.  E.  737. 

Where  a  Pennsylvania  corporation 
maintained  a  branch  office  in  a  loft 
in  New  York,  which  office  bore  the 
corporation's  name  and  the  sign 
"Shipping  Department, "  had  located 
there  its  general  sales  manager  and 
six  employees  and  carried  a  stock  of 
its  merchandise  there  from  which,  to 
some  extent,  orders  v/ere  rilled,  and 
where  it  also  appears  that  the  cor- 
poration was  listed  in  the  New  York 
telephone  book,  that  it  had  special 
stationery  for  the  .branch,  that  a  bank 
account  was  maintained  in  New  York, 
under  the  name  of  an  employee,  for 
the  benefit  of  the  branch  office,  and 
customers  had,  in  some  instances, 
made  payments  at  such  office,  it  was 
held  that  such  corporation  was  doing 
business  in  New  York.  Pittsburgh 
Elec.  Specialties  Co.  v.  Rosenbaum, 
102  N.  Y.  Misc.  520,  169  N.  Y.  Supp. 
157. 

In  Interocean  Forwarding  Co.,  Inc. 
V.  Charles  E.  McCormick  &  Co.,  168  N. 


Y.  Supp.  177,  afE'd  —  N.  Y.  App.  Div. 

— ,  169  N.  Y.  Supp.  1098,  it  appeared 
that  a  foreign  corporation  maintained 
an  office  in  New  York  in  charge  of  an 
agent  who  solicited  business  for  it,  the 
corporation 's  name  appearing  on  the 
office  doot  and  stationery,  that  the 
rent,  stenographer,  telephome  ehajrges 
and  incidental  expenses  were  paid 
each  month  by  the  corporation,  that 
the  corporation  had  no  bank  account, 
money  or  other  property  in  the  state, 
except  the  office  furniture,  that  ite 
agent  did  business  on  his  own  account 
and  with  whomsoever  it  pleased  him 
and  had  no  authority  to  bind  the  cor- 
poration but  submitted  all  inquiries 
and  offers  to  it.  It  was  held  that  the 
corporation  was  doing  business  in  the 
state. 

Even  though  a  foreign  corporation 
owns  no  property  in  New  York,  except 
an  exhibition  plant,  ajid  orders  taken 
by  its  sales  agents  are  subject  to  its 
approval  at  its  home  office,  it  is,  never- 
theless, doing  business  in  New  York, 
where  its  name  is  listed  in  the  tele- 
phone book,  its  locatiorn  and  place  of 
business  being  given  at  its  New  York 
office,  and  its  local  office  is  under  the 
control  of  its  sales  manager  who  has 
under  him  a  number  of  salesmen  who 
are  continuously  employed  in  soliciting 
orders  in  the  state.  Swift  v.  Mat- 
thews Engineering' Co.,  178  N.  Y.  App. 
Div.  201,  165  N.  Y.  Supp.  136. 

40  Wilson  &  Co.  V.  Bazaar,  168  N. 
Y.  Supp.  188. 

41  American  Art  Works  V.   ChleagO 
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of  lumber,  which  maintains  an  office  in  the  state  in  charge  of  an  agent 
who  attends  to  purchases  made  by  the  foreign  corporation  in  other 
states,  but  who  makes  no  sales  of  lumber  in  the  state  is  not  doing 
business  in  the  state  within  the  meaning  of  a  statute  imposing  restric- 
tions upon  the  right  of  foreign  corporations  to  do  business  in  the 
state.*^  On  a  motion  to  set  aside  service  of  summons  upon  a  foreign 
corporation  on  the  ground  that  it  was  not  at  the  time  of  such  service 
doing  business  within"  the  state,  it  was  held  that  where  a  foreign  cor- 
poration had  no  office  in  the  state,  except  for  the  registration  of 
transfers  of  stock,  the  facts  that  the  directors  occasionally  had  met  in 
the  state  at  a  private  office  of  one  of  the  directors,  and  that  it  kept 
a  bank  account  in  the  state  did  not  show  that  the  corporation  was 
doing  business  in  the  state  at  the  time  of  such  service  of  process,  where 
it  did  not  appear  when  the  board  of  directors  last  met  in  the  state 
or  what  was  the  subject  of  their  deliberations  at  such  meeting.**    Nor 


Picture  Frame  "Works,  184  111.  App. 
502,  aff'd  264  111.  6lO,  106  N.  E.  440; 
Hovey  v.  De  Long  Hook  &  Eye  Co., 
211  N.  Y.  420,  105  N.  E.  667,  rev'g 
147  N.  Y.  App.  Div.  881,  133  N.  T. 
Supp.  25,  which  aff'd  126  N.  Y. 
Supp.  1. 

A  foreign  corporation  whicli  sells 
its  goods  only  on  mail  orders  from  cus- 
tomers sent  to  and  filled  by  its  home 
office  is  not  doing  business  in  the  state, 
even  though  it  advertises  its  goods  by 
means  of  a  traveling  "shorwroom"  in 
which  samples  of  such  goods  are  ex- 
hibited at  various  points  in  the  state 
for  four  or  five  days  at  a  time.  Lar- 
kin  Co.  V.  Com.,  172  Ky.  106,  189  S. 
W.  3. 

42  Advance  Lumber  Co.  v.  Moore, 
126  Tenn.  313,  148  S.  W.  212. 

43  Honeyman  v.  Colorado  Fuel  & 
Iron  Co.,  133  Fed.  96,  quoting  with 
approval  People  v.  Horn  Silver  Miii. 
Co.,  105  N.  Y.  76,  11  N.  E.  155;  Peo- 
ple V.  Equitable  Trust  Co.,  96  IST.  Y. 
387,  and  People  v.  Feitner,  77  N.  Y. 
App.  Div.  189,  78  N.  Y.  Supp.  1017. 

A  foreign  corporation  will  not  be 
deemed  to  be  doing  business  in  the 
state,  however,  although  it  maintains 
an  office  therein,  where  the  only  func- 


tions which  it  performs  in  the  state 
are  the  holding  of  meetings  of  direc- 
tors to  declare  dividends  and  the  main- 
taining of  cash  in  a  bank  in  the  state 
for  the  purpose  of  convenience  in 
paying  dividends.  The  court  said: 
' '  This  corporation  was  not  doing  busi- 
ness in  the  state  of  New  York  in  the 
sense  in  which  that  term  is  used  in 
the  statute.  The  fact  that  it  had  an 
office  here,  and  was  authorized  to  do 
business,  did  not  make  it  'doing  busi- 
ness.' The  office  which  it  ha^  here 
was  used  simply  for  the  purpose  of 
enabling  the  directors  to  meet  in  it 
and  declare  dividends  upon  its  pre- 
ferred stock,  and  the  cash  on  hand 
and  money  in  bank  are  for  the  pur- 
pose of  paying  such  dividends  when 
declared.  This  is  all  the  business  it 
did  in  the  state  of  New  York,  and 
this  clearly  did  not  bring  it  within 
the  statutes  making  it  liable  to  taxa- 
tion." People  V.  Feitner,  77  N.  Y. 
App.  Div.  139,  78  N.  Y.  Supp.  1017, 
quoted  with  approval  in  Honeyman  v. 
Colorado  Iron  &  Fuel  Co.,  133  Fed.  96. 
In  considering,  in  People  v.  Equi- 
table Trust  Co.,  96  N.  Y.  387,  the 
meaning  of  the  words  "doing  busi- 
ness" in  the  state.  Earl,  J.,  expressly 
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will  a  foreign  corporation  be  deemed  to  be  doing  business  in  the' 
iState  where,  although  it  has  an  office  therein  with  agents  to  take  orders, 
all  orders  taken  must  be  approved  at  the  home  office  out  of  the  state, 
where  also  the  goods  are  manufactured  and  paid  for.**    Where  a  for- 


stating  that  the  question  did  not  arise, 
said:  "Does  it  mean  occasional  or 
incidental  corporate  business,  or  con- 
tinuous business  substantially  through 
the  year?  Does  a  corporation  that 
keeps  an  office  in  this  state  merely  for 
the  record  and  transfer  of  its  stock, 
while  it  does  the  business  for  which 
it  was  chartered  elsewhere,  do  its 
corporate  business  within  this  state, 
within  the  meaning  of  the  statute? 
Does  a  corporation  which  has  an 
office  in  this  state,  from  which  its 
officers  give  some  directions  for  the 
management  of  its  corporate  business, 
all  of  which  is  done  elsewhere,  carry 
on  its  corporate  business  in  this  state, 
any  more  than  an  individual  carries  on 
his  business  in  this  state  who  is  en- 
gaged in  the  business  of  building  a 
railroad  in  another  state,  over  which 
he  exercises  some  control  by  corre- 
spondence from  his  home  here?" 

41  People  V.  Wells,  42  N.  Y.  Mise. 
86,  85  N.  Y.  Supp.  533.  See  also  L.  C. 
Page  Co.  V.  Sherwood,  65  N.  Y.  Misc. 
543, 120  N.  Y.  Supp.  837;  Fresno  Home 
Packing  Co.  v.  Turle  &  Skidmore,  60 
N.  Y.  Mise.  79,  111  N.  Y.  Supp.  839; 
System  Co.  v.  Advertisers'  Cyclopedia 
Co.,  121  N.  Y.  Supp.  611. 

See   §§  5770-5776,  supra. 

In  Penii  Collieries  Co.  v.  MeKeever, 
183  N.  Y.  98,  2  L.  E."  A.  (N.  S.) 
127,  75  N.  -B.  935,  aff'g  93 
N.  Y.  App.  Div.  303,  87  N.  Y. 
Supp.  869,  the  court  said:  "To  be  'do- 
ing business  in  this  state'  implies 
corporate  continuity  of  conduct  in 
that  respect,  such  as  might  be  evi- 
denced by  the  investment  of  capital 
here,  with  the  maintenance  of  an  of- 
fice for  the  transaction  of  its  business, 
and    those    incidental    circumstances 


which  attest  the  corporate  intent  to 
avail  itself  of  the  privileges  to  carry 
on  a  business.  In  a  very  recent  case 
it  appeared  that  a  foreign  corporation 
having  a  manufacturing  plant  with- 
out the  state  maintained  a  salesroom 
in  the  city  of  New  York  to  which 
some  of  its  manufactures  were  con- 
signed for  distribution  elsewhere, 
upon  sales  made  at  the  home  office,  or 
for  sales  in  that  city,  and  it  was 
sought  to  assess  it,  upon  capital  em- 
ployed here,  for  a'  business  franchise 
ta:x.  It  did  not  appear  that  anything 
was  done  here  by  the  corporation  be- 
yond the  mere  maintenance  of  an  of- 
fice, for  such  a  .purpose,  and  the  deter- 
mination turned  upon  whether  the  two 
essential  conditions  concurred  of  'do- 
ing business  in  this  state'  and  of 
some  portion  of  its  capital  being  em- 
ployed liere.  We  affirmed  a  determi- 
nation made  below  that  the  corpora- 
tion was  not  assessable,  and  neces- 
sarily that  determination  rested  upon 
the  insufficiency  of  the  facts  to  estab- 
lish that  it  was  'doing  business'  here. 
People  ex  rel.  A.  J.  Tower  Co.  v. 
Wells,  182  N.  Y.  553,  75  N.  E.  1132, 
afC'g  98  App.  Div.  82,  90  N.  Y.  S. 
313." 

Where  contracts  by  an  Illinois  cor- 
poration for  the  sale  of  goods  to  New 
York  purchasers  are  signed  in  New 
York  and  the  goods  are  thereupon  left 
with  the  purchasers  and  it  appears 
that  the' corporation  maintains  a  regu- 
lar warehouse  in  New  York  and  that 
all  of  it»  contracts  are  made  in  New 
York  or  all  materials  are  delivered 
from  the  warehouse  there,  the  corpora- 
tion will  be  held  to  be  doing  business 
in  New  York,  notwithstanding  a 
printed  clause  in  its  contracts  that 
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eign  corporation,  engaged  in  the  business  of  manufacturing  and  deal- 
ing in  farm  machinery  in  the  state  of  its  doniicile  and  other  states,' 
maintains  an  agency  in  a  state  other  than  that  of  its  domicile  for  ths 
purpose  of  receiving,  storing,  and  delivering  goods  to  purchasers  in 
tfie  state  where  such  agency  was  maintained,  to  whom  sales  were  made 
by  orders  taken  by  traveling  salesmen,  subject  to  the  approval  of  the 
foreign  corporation  at  its  home  offlce  in  the  state  of  its  domicile, 
and  the  agent  in  the  state  where  such  agency  was  maintained  had  no 
authority  to  make  sales  of  property  stored  with  it  or  to  take  orders 
therefor,  but  his  authority  was  limited  exclusively  to  delivering  goods 
previously  sold  by  the  foreign  corporation  through  its  traveling  sales- 
men, it  was  held  that  the  foreign  corporation  was  not  doing  business 
in  the  state  within  the  meaning  of  the  statutes  of  the  state  imposing 
certain  conditions  precedent  to  the  right  of  foreign  corporations  to 
do  business  in  the  state,  as  the  business  so  conducted  constituted  inter- 
state commerce.*^ 


they  are  aubject  to  the  corporation's 
approval,  where  there  is  nothing  to 
show  that  such  approval  is  to  be  given . 
at  the  home  office.  American  Can  Co. 
V.  Grassi  Contracting  Co.j  102  N.  Y. 
Misc.  230,  168  N.  Y.  Supp.\689. 

A  foreign  mining  corporation  whose 
property  is  located  and  business  done 
in  its  domestic  state  and  the  greater 
part  of  whose  directors  reside  in  that 
and  other  states  cannot  be  said  to  be 
doing  business  in  another  state  by  rea- 
son of  the  fact  that,  for  convenience 
in  the  conduct  of  its  internal  affairs, 
it  maintains  an  office  in  the  latter 
state,  leased  in  its  treasurer's  name, 
and  has  therein  some  office  furniture, 
the  only  property  which  it  has  in  the 
state.  People  v.  Mascot  Copper  Co., 
202  111.  App.  151. 

45  Eock  Island  Plow  Co.  v.  Peterscii, 
93  Minn.  356,  101  N.  W.  616,  distin- 
guishing Heileman  Brewing  Co.  v. 
Peimeisl,  85  Minn.  121,  88  N.  W.  441. 
Brown,  J.,  said:  "The  warehouse 
company  in  Minneapolis  was  the  agent 
of  plaintiff  in  this  state  for  the  pur- 
pose of  performance  only,  clothed  with 
the  naked  power  and  authority  ta  de- 
liver the  goods,  and  to  deliver  to  other 


customers  goods  stored  with  it  when 
directed  and  ordered  so  to  do.  It  was 
a  mere  distributing  agency.  The  case 
would  be  substantially  the  same  if  the 
goods  had  been  consigned  to  the  plain- 
tiff itself  at  Minneapolis,  and  by  some 
other  agent  feshipped  to  defendant. 
It  comes,  it  seems  clear  to  us,  squarely 
within  the  ease  of  Caldwell  v.  North 
Carolina,  187^  XT.  S.  622,  47  L.  Ed.  336. 
That  case  in/olved  substantially  the 
question  here  presented.  It  appeared 
in  that  case  that  a  portrait  company 
carrying  on  business  in  one  state  had 
obtained  orders  throTigh  an  agent  in 
another  state  for  pictures  and  frames, 
and,  in  filling  the  orders,  shipped  the 
pictures  and  frames  in  separate  pack- 
ages, for  convenience  in  packing  and 
handling,  to  its  own  agent  in  the  state 
where  the  orders  were  obtained,  who 
placed  the  pictures  in  their  proper 
frames,  and  'delivered  them  to  the  per- 
sons ordering  them.  The  court  held 
that'  the  transaction  came  within  the 
protection  of  the  commerce  clause  of 
the  Federal  Constitution,  and  was  not 
doing  business  in  the  foreign  state  in 
violation  of  a  statute  similar  to  our 
own.    In  the  case  at  bar,  as  we  have 
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111  order  that  a  foreign  corporation  may  be  regarded  as  doing  busi- 
ness within  a  state,  so  as  to  come  within  the  purview  of  a  statute 
prohibiting  foreign  corporations  from  "doing  business"  in  a  state 
without  first  compilying  with  conditions  imposed  by  the  statute  or 
with  a  statute  imposing  a  tax  or  license  fee  upon  such  corporations, 
it  is  not  necessary  that  it  shall  have  its  principal  office  there, 'or  that 
it  shall  do  the  greater  part  of  its  business  there.*^    Where  a  foreign 


already  stated,  the  fair  inference  from 
the  findings  ai  the  trial  court  is  that 
plaintiff  shipped  its  goods  into  this 
state,  after  receiving  orders  therefor 
from  customers,  to  its  agent,  the  ware- 
house company  at  Minneapolis,  to  be 
by  it  reshipped  and  delivered  to  cus- 
tomers, 'bundled  and  packed'  as  orig- 
inally received  by  it.  The  power  of 
the  warehouse  company  was  limited  .to 
reshipping  and  delivering  goods  con- 
signed to  it  for  that  purpose.  It  had 
no  power  to  ta*ke  orders  or  sell  or  de- 
liver goods,  otherwise  than  as  directed. 
The  case  of  Heileman  Brewing  Co.  v. 
Peimeisl,  85  Minn.  121,  88  N.  W.  441, 
relied  upon  by  defendant,  is  not  in 
point.  In  that  case  the  brewing  com- 
pany was  a  corporation  created  and 
doing  business  under  the  laws  of  Wis- 
consin, manufacturing  beer  for  sale  to 
customers  in  that  and  other  states.  It 
maintained  a  warehouse  at  Water- 
■ville,  in  this  state,  where  large  quanti- 
ties of  beer  and  liquors  were  stared 
and  sold  by  an  agent  of  the  company 
resident  at  Waterville,  but  not,  as  in 
the  case  at  bar,  upon  orders  taken  by 
traveling  salesmen.  In  that  case  the 
agent  had  full  power  to  sell  and  dis- 
pose of  the  liquors  in  his  charge,  and 
to  receive  payment  therefor.  The 
cases  are  clearly  distinguishable." 

See  also  J.  B.  Inderrieden  Co.  v.  J. 
C.  Johnson  Co.,  112  Minn.  469,  128  N. 
W.  57Q.  See,  however,  Elliott  v.  Pai:- 
lin  &  Orendorff,  71  Kan.  665,  81  Pac. 
500;  Thomas  Mfg.  Co.  v.' Knapp,  101 
Minn.  432,  112  N.  W.  989. 

See  §  5772,  supra.    ' 

The   mere   occupancy  by  a   foreign 


corporation  of  a  warehouse  from 
which  its  goods  are  shipped  does  not 
constitute  the  doing  of  business  in  the 
state  in  which  the  warehouse  is 
located,  where  it  appears  that  all  con- 
tracts for  the  sale  of  its  goods  were 
submitted  to  and  completed  by  the 
corporation's  home  o^ce.  Thomas 
Mfg.  Co.  v.  Thede,  186  111.  App.  248. 

46  People  V.  Equitable  Trust  Co.,  96 
N,  Y.  387,  quoted  with  approval  in 
Honeyman  v.  Colorado  Fuel  &  Iron 
Co.,  133  Fed.  96. 

Under  a  statute  imposing  a  tax 
upon  foreign  corporations  doing  busi- 
ness in  the  state,  it  was  held  tha-t 
while  keeping  an  office  in  the  state 
^  where  meetings  of  the  directors  were 
held,  transfer  books  kept,  dividends 
declared  and  paid,  and  other  business 
merely  incidental  to  the  regular  busi- 
ness of  the  corporation  was  done, 
might  not  bring  the  corporation  within 
the  statute,  yet  when  all  these  things 
were  done,  and  in  addition  thereto  a 
substantial  part  of  the  regular  busi- 
ness of  the  corporation  was  oarripd 
on  in  the  state,  such  facts  would 
bring  the  corporation  within  the  stat- 
ute, as  one  "doing  business"  in  the 
state.  People  v.  Horn  Silver  Min.  Co., 
105  N.  Y.  76,  11  N.  E.  155,  quoted  with 
approval  in  Honeyman  v.  Colorado 
Fuel  &  Iron  Co.,  133  Fed.  96. 

See  also  Neyens  v.  Worthington,  150 
Mich.  580,  18  L.  E.  A.  (N.  S.)  142, 
114  N.  W.  404;  Interocean  Forwarding 
Co.,  Inc.  V.  Charles  E.  McCormick  & 
Co.,  168  N.  Y.  Supp.  177,  aflE'd  —  N. 
Y.  App.  Div.  — ,  169  N.  Y.  Supp.  1098 
(mem.  dec.) ;  International  Text-BoOk 
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corporation  organized  for  the  purpose  of  transacting  a  real  estate 
brokerage  business  maintains  a  general  office  in  the  state  and  not 
merely  solicits  residents  of  the  state  to  purchase  real  estate,  but  actu- 
ally executes  within  the  state  contracts  for  such  jpurchases,  it  is  en- 
gaged in  doing  business  in  the  state.*''  It  is  not  necessary,  however, 
that  a  foreign  corporation  have  an  office  in  the  state  in  order  to  come 
within  the  purview  of  such  a  statute.  By  the  weight  of  authority,  it 
is  within  the  statute,  if  it  does  any  part  of  its  ordinary  business  in 
the  state,  whether  it  has  an  office  there  or  not.** 

§  5933.  Foreign  corporatian  becoming^  member  of  partnership 
doing  business  in  the  state.  A  foreign  corporation  which  becomes  a 
special  partner  in  a  limited  partnership,  and  which  contributes  to  the 
capital  of  such  partnership  is  doing  business  in  the  state,  within 
the  purview  of  a  statute  imposing  a  tax  on  the  franchise  or  business 
of  every  foreign  corporation  doing  business  in  the  state,  the  basis  for 
the  tax  being  "the  amount  of  capital  stock  employed  within  this 
state,  "and  the  tax  to  be  paid  by  such  corporation  must  be  based  on 
the  amount  of  its  contribution  to  the  capital  of  the  copartnership.** 


Co.  V.  Lynch,  81  Vt.  101,  69  Atl.  541; 
Kimball  v.  Sundstrom  &  Stratton  Co., 
80  W.  Va.  522,  92  S.  E.  737;  Interna- 
tional Text-Book  Co.  v.  Peterson,  133 
Wis.  302,  14  Ann.  Cas.  965,  113  N.  W. 
730. 

On  a  motion  to  set  aside  a  service 
of  summons,  it  was  held  that  a  for- 
eign corporation  is  doing  business  in 
the  state  for  the  purposes  of  suit 
against  it  where  it  maintains  a  sales 
agent  in  the  state  who  has  power  to 
make  binding  contracts  with  purchas- 
ers, and  who  sends  to  the  state  where 
the  orders  are  filled  merely  directions 
where  to  ship  the  goods.  Irons  v. 
Eogers,  166  Fed.  781. 

47  Warren  v.  Interstate  Realty  Co., 
192  111.  App.  438.  See  Woodridge 
Heights  Const.  Co.  v.  Gippert,  92  N. 
Y.  Misc.  204,  155  N.  Y.  Supp.  363. 

48Farrior  v.  New  England  Mortg. 
Security  Co.,  88  Ala.  275,  7  So.  200; 
Ginn  v.  New  England  Mortg.  Security 
Co.,  92  Ala.  135,  8  So.  388;  Alpena 
Portland    Cement    Co.    v.    Jenkins    & 


Reynolds  Co.,  244  111.  354,  91  N.  E. 
480;  People  v.  Wemple,  131  N.  Y.  64, 
27  Am.  St.  Eep.  542,  29  N.  E.  1002; 
People  V.  Horn  Silver  Min.  Co.,  105 
N.  Y.  76,  11  N.  E.  155.  See  also  Lamb 
V.  Lamb,  6  Bias.  420,  Fed.  Cas.  No. 
8,018;  International  Text-Book  Co.  v. 
Lynch,  81  Vt.  101,  69  Atl.  541. 

"It  is  not  necessary  that  a  foreign 
corporation  maintain  an  orffice  in  this 
state  in  order  to  transact  business 
here  and  to  come  within  the  prohibi- 
tion of  the  statute."  Page,  J.,  Wood- 
ridge  Heights  Const.  Co.  v.  Gippert, 
92  N.  Y.  Misc.  204,  155  N.  Y.  Supp. 
363. 

See,  however,  Colonial  Trust  Co.  v. 
Montello  Brick  Works,  172  Fed.  310, 
aflf'g  163  Fed.  621. 

49  People  v.  Roberts,  152  N.,  Y.  59, 
36  L.  R.  A.  756,  46  N.  E.  161,  afE'g 
11  N.  Y.  App.  Div.  310,  42  N.  Y.  Supp. 
502,  in  holding  that  a  foreign  corpora- 
tion cannot  be  deemed  to  be  doing 
business  in  the  state  by  virtue  solely 
of  the  fact  that  it  is  interested  as  a 
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§  5934.  Contract  by  individual  succeedini^  corporation.  Where  a 
foreign  corporation  which  was  preparing  a  book  for  publication,  and 
was  securing  contracts  for  advertising  space,  transferred  its  rights 
to  an  individual,  agreeing  that  he  should  have  the  right  to  publish 
the  book,  and  to  make  all  contracts  in  connection  therewith,  in  the 


special  partner  in  a  limited  partner- 
ship in  the  state  the  court  said:  "The 
argument  may  fairly  be  summarized 
in  this  way:  That,  as  the  tax  is  upon 
the  right  to  do  business  within  the 
state,  it  must  appear  that  the  cor- 
poration is  actually,  as  such,  engaged 
in  the  transaction  of  its  business  here, 
and  that  the  condition  of  the  law  is 
not  met  when  it  is  made  to  appear 
that  there  has  been  only  an  invest- 
ment of  capital  within  this  state,  in  a 
business  which  other  parties  alone 
control  and  manage.  While  it  is  very 
true  that  a  corporate  business  must 
be  found  to  be  transacted  here  in  or- 
der that  a  tax  may  be  imposed,  still 
1  think  we  may  look  through  the  form 
and  regard  the  substance  orf  the 
transaction  in  question.  If  agencies 
are  adopted,  not  independent,  but  of 
which,  in  fact,  the  foreign  corporation 
is  a  member,  and  through  which  its 
business  is  done,  can  we  and  should  we 
say  that  in  that  way  it  has  p'aced  itself 
beyond  the  reach  of  the  taxing  officer? 
In  a  broad  sense,  all  persons  may  be 
said  to  be  doing  business  where  their 
capital  is  placed;  and  that  they  have 
stipulated  for  a  contractual  relation, 
whereby  their  powers  of  control  and 
administration  are  restricted,  may  af- 
fect, but  does  not  change,  the  fact. 
The  idea  in  the  formation  of  a  lim- 
ited partnership  is  the  transaction  of 
a  business  by  the  parties  who  enter 
it,  under  certain  conditions,  the  per- 
formance of  which  will  exempt  the 
special  partner  from  liability  for  the 
debts  •  of  the  partnership  beyond  the 
fund  contributed  by  him  to  the  cap- 
ital. It  would  be  difficult  to  say  that 
a  special  partner  was  not  engaged  in 


the  transaction  of  business  as  an  in- 
ference from  the  statutory  provisions 
which  create  the  limited  liability.  In 
this  case  the  corporation  has  placed 
$150,000  with  a  firm  in  New  York 
Oity,  of  which  it  assumed  to  become 
a  member.  The  business  of  that  firm 
was  the  importation  of  chemicals,  and 
all  the  sales  of  the  relator's  manu- 
factured products  within  this  state 
are  made  by  or  through  this  firm.  It 
must  be  assumed  that  the  relator's 
contribution  of  capital  is  an  efficient 
cause  in  this  profitable  marketing  of 
its, products  here;  and  while,  as  a  spe- 
cial partner,  it  may  be  under  limita- 
tions and  restrictions  with  respect  to 
partnership  powers,  yet  (and  we  are 
assuming  for  the  purpose  of  the  dis- 
cussion that  the  relator  may  validly 
enter  into  the  partnership)  the  relator 
is  present  here  as  a  member  of  the 
partnership,  or  is  deemed  in  the  eye 
of  the  law  to  be  here  for  certain  pur- 
poses. In  that  guise  it  is  employing 
some  portion  of  its  capital,  and  the 
question  in  reality  becomes  one  of  the 
nature  of  the  agency  availed  of  by 
the  relator  for  the  purpose  of  carrying 
on  its  business  of  marketing  its  man- 
ufactured products  within  this  state. 
It  has,  in  effect,  by  this  method  of 
a  limited  partnership,  established  a 
place  within  this  state  for  the  doing 
of  a  part  of  its  business,  and,  though 
I  come  to  the  conclusion  with  some 
hesitation,  I  ttink  that  it  may  be 
regarded  as  coming  within  the  opera- 
tion of  the  statute." 

See  Peterson  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  205  U.  S.  364,  51  L.  Ed.  841. 
See  also  §  5966,  infra. 
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name  of  the  corporation,  it  was  held  that  contracts  afterwards  made 
by  an  agent  of  the  individual  on  his  behalf,  although  in  the  name 
of  the  corporation,  for  advertising  space,  was  his  contract  and  not 
the  contract  of  the  corporation,  and  therefore  that  an  action  by  him 
thereon  could  not  be  defeated  by  setting  up  the  failure  of  the  corpora- 
tion to  comply  with  the  statute  to  entitle  it  to  do  business  in  the 
state.s" 

§  5935.  Institution  or  defense  of  suits  not  doing  business.     The 

mere'  prosecuting  or  defending  of  suits  by  a  foreign  corporation  in 
the  courts  of  a  state  is  not  within  a  constitutional  or  statutory  pro- 
vision prohibiting  foreign  corporations  from  doing  business  in  the 
state  or  imposing  conditions  on  their  right  to  do  so.^^    Thus  a  suit 


BONicoU  V.  Cilark,  13  N.  T.  Mise. 
128,  34  N.  Y.  Siipp.  159. 

See  §  5965,  infra. 

51  United  States.-  Header  Furniture 
Co.  V.  Commereial  Nat.  Safe  Deposit 
Co.,  192  Fed.  616;  Sloss-Shefaeld  Steel 

6  Iron  Co.  V.  Tacony  Iron  Co.,  188 
Fed.  645;  Eiehmond  Cedar  Works  v. 
Buekner,  181  Fed.  424;  United  States 
Light  &  Heating  Co.  of  Maine  v. 
Tnited  States  Light  &  Heating  Co.  of 
New  York,  181  Fed.  i82;  Colby  v. 
Cleaver,  169  Fed.  206;  Vitagraph  Co. 
of  America  v.  Twentieth  Century  Op- 
tiscope  Co.,  157  Fed.  699;  Ladd  Metals 
Co.  V.  American  Min.  Co.,  152  Fed. 
1008;  Eobinson  v.  American  Linseed 
Co.,  147  Fed.  885;  American  Loan  & 
Trust  Co.  V.  East  &  West  B.  Coi,  37 
Fed.  242;  Orange  Nat.  Bank  v.  Traver,; 

7  Sawy.  210,  7  Fed.  146. 
Alabama.     Ashurst  v.   Arnold-Hen- 

egar-Doyle  Co.,  78  So.  386;  Worth  v. 
Knickerbocker  Trust  Co.,  171  Ala.  621, 
55  So.  144;  Woodall  &  Son  v.  People's 
Nat.  Bank  of  Leasburg,  Vir^nia,  153 
Ala.  576,  45  So.  194;  Sullivan  v.  Sulli- 
van Timber  Co.,  103  Ala.  371,  25  L. 
E.  A.  573,  15  So.  941;  McCall  v.  Amer- 
ican Freehold  Laud  Mortg.  Co.,  99  Ala. 
427,  12  So.  806;  Cook  v.  Rome  Brick 
Co.,  98  Ala.  409,  12  So.  918;  Boulden 
V.  Estey  Organ  Co.,  92  Ala.  182,  9 
So.  283;  Ginn  v.  New  England  Mortg. 
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Security  Co.,  92  Ala.  135,  8  So.  388; 
Boulware  v.  Davis,  90  Ala.  207,  9  L. 
E.  A.  601,  8  So.  84;  Christian  v.  Amer- 
ican Freehold  Land  &  Mortgage  Co., 
89  Ala.  198,  7  So.  427;  Empire  Cloth- 
ing Co.  V.  Eoberts,  Johnson  &  Band 
Shoe  Co.,  —  Ala.  App.  — ,  75  So.  634. 

Alaska..  First  Nat.  Bank  of  Seattle 
V.  Fish,  2  Alaska  344. 

Arizona.  Martin  v.  Bankers'  Trust 
Co.,  18  Ariz.  55,  156  Pac.  87. 

Arkajisas.  Hooker  v.  Southwestern 
Improvement  Ass'n,  105  Ark.  99,  150 
S.  W.  398.;  A.  H.  Andrews  Co.  v.  De- 
light Special  School  Dist.,  95  Ark.  26, 
128  S.  W.  361;  Rachels  v.  Stecher 
Cooperage  Works,  95  Ark  6,  128  S.  W. 
348;  Jones  v.  Southern  Cooperage  Co., 
94  Ark.  621,  127  S.  W.  704;  Alley  v. 
Bowen-Merrill  Co.,  76  Ark.  4,  113  Am. 
St.  Eep.  -73,  6  Ann.  Cas.  127,  88  S.  W. 
838;  Buffalo  Zine  &  Copper  Co.  v. 
Crump,  70  Ark.  525,  91  Am.  St.  Eep. 
87,  69  S,  W.  572;  White  Eiver  Lumber 
Co.  V.  Southwestern  Improvement 
Ass'n,  55  Ark.  625,  18  S.  W.  1055; 
St.  LoTiis,  A.  &  T.  Ry.  Co.  v.  Fire 
Ass'n,  55  Ark.  163,  18  S.  W.  43. 

California.  General  Conference  of 
Free  Baptists  v.  Berkey,  156  Cal.  466, 
105  Pac.  411,  citing  Clark  &  M.,  Priv. 
Corp.,  §  860;  Weeks  v.  Garibaldi  South 
Gold  Min.  Co.,  73  Cal.  599,  15  Pae. 
302. 
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Colorado.  Desserieh  v.  Merle  & 
Heaney  Mfg.  Co.,  48  Colo.  370,  109 
Pac.  949;  Edward  Malley  Co.  v.  Lem- 
doner,  41  Colo.  436,  93  Pae.  488;  In- 
ternational Trust  Co.  V.  A.  Lesohen  & 
Sons  Hope  Co.,  41  Colo.  299,  14  Ann. 
Cas.  861,  92  Pac.  727;  Craig  v.  A. 
Lesehen  &  Sons  Rope  Co.,  38  Colo.  115, 
87  Pac.  1143;  Kephart  v.  People,  28 
Colo.  73,  62  Pac.  946;  Kindel  v.  Beek 
&  Pauli  Lithographing  Co.,  19  Colo. 
310,  24  L.  E.  A.  311,  35  Pac.  538; 
Tabor  v.  Qosa  &  Phillips  Mfg.  Co.,  11 
Colo.  419,  18  Pae.  537;  Utley  v.  Clark- 
Gardner  Lode  Min.  Co.,  4  Colo.  369; 
Gates  Iron  Works  v.  Cohen,  7  Colo. 
App.  341,  43  Pae.  667. 

Dakota.  Fuller  &  Johnson  Mfg.  Co. 
V.  Foster,  4  Dak.  329,  30  N.  W.  166; 
American  Button-Hole  Overseaming  & 
Sew.  Mach.  Co.  v.  Moore,  2  Dak.  280, 
8  N.  "W.  131. 

Florida.  See  Farrell  v.  Forest  Inv. 
Co.,  74  So.  216;  Indian  Eiver  Mfg.  Co. 
V.  Wooten,  55  Fla.  745,  46  So.  185. 

Idaho.  Diamond  Bank  v.  Van 
Meter,  19  Idaho  225,  113  Pae.  97; 
Bonham  Nat.  Bank  of  Fairhury  v. 
Grimes  Pass  Placer  Min.  Co.,  18  Idaho 
629,  111  Pae.  1078;  War  Eagle  Consol. 
Min.  Co.  V.  Dickie,  14  Idaho  ,534,  94 
Pae.  1034. 

Illinois.  Hunter  W.  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  HI.  586,  92 
N.  E.  521,  afe'g  146  111.  App.  257;  Ed- 
ward*) V.  Sehillinger,  245  HI.  231,  33 
L.  E.  A.  (N.  S.)  895,  137.  Am.  St.  Eep. 
308,  91  N.  E.  1048,  aflf'^  148  HI.  App. 
227;  Alpena  Portland  Cement  Co.  v. 
Jenkins  &  Reynolds  Co.,  244  111.  354, 
91  N.  E.  480;  McCarthy  v.  Alphons 
Custodis  Chimney  Const.  Co.,  219  111. 
616,  76  N.  E.  850,  aff'g  125  111.  App. 
119;  John  Spry  Lumber  Co.  v.  Cbap- 
pell,  184  111.  539,  56  N.  E.  794,  affi'g 
85  ni.  Apn.  223;  Morse  v.  Holland 
Tni^t  Co.,  184  111.  255,  56  N.  E.  369, 
aff'g  84  111.  App.  84;  Mandel  v.  Swan 


Land  &  Cattle  Co.,  Ltd.,  154  HI.  1.77, 
27  L.  R.  A.  313,  45  Am..  St.  Rep.  124, 
40  N.  E.  462,  rev'g  51  111.  App.  204; 
Journal  Co.  of  Troy  v.  F.  A.  L.  Motor 
Co.,  181  111.  App.  530;,  Delta  Bag.  Co, 
V.  Reams,  160  111.  App.  93;  Pressed 
Radiator  Co.  v.  Hughes,  155  111.  App, 
80;  De  Witt  v.  Flint  &  .Walling  Mfg. 
Co.,  132  111.  App.  356;  Havens  &  Ged- 
des  Co.  V.  Diamond,  93  111.  App.  557. 

Indian  Territory.  T.  H.  Rogers  Lum- 
ber Co.  v..  McRea,  7  Indian  T.  468,  104 
S.  W..803. 

Indiana.  Smith  v.  Little,  67  Ind. 
549. 

Iowa.  Ware  Cattle  Co.  v.  Anderson, 
107  Iowa  231,  77  N,  W.  1026. 

Kansas.  See  John  T.  Stewart  Estate 
V.  Falkenberg,  82  Kan.  576,  109  Pac. 
170. 

Mississippi.  State  v.  Scottish- Amer- 
ican Mortg.  Co.,  Ill  Miss.  98,  71  So, 
291;  Swing.  V.  Brister,  87  Miss.,  516j 
6  Ann.  Cas..  740,  40  So.  146,         ,, 

Missouri.  United  Shoe  Machinery 
Co.  V.  Ramlose,  231  Mo.  5Q8,  132  S. 
W.  1133;  International  Text-gook  Co. 
V.  Gillespie,  229  Mo.  397,  129  S.  W. 
922;  Amalgamated  Zinc  &  Lead.  Op. 
V.  Bay  State  Zinc,  Mii^.  Co.,  221  llo. 
7,  23  L.  R.  A.  (N.  S.).-492,  120  S.  W;. 
31;  Groneweg  &  Schmoeutgen  Co.  y. 
Estes,  139  Mo.  App.  36;  119  S-  W.  513; 
Henderson  Woolem  Mills  v.  Edwa^^3s, 
84  Mo.  App.  448.  ..•,.. 

Montana.  Uihlein  v.  Caplice  Cdmr 
raereial  Co.,  39  Mont,.'  327, '  102  Pao. 
564;  Powder  River  Cattle  Co.  v.  Custer 
County  Com'rs,  9  Mont.  145,  22' Pa;c. 
383. 

ITebraska.  Nebraska'  Povver  Co.  v. 
Koenig,  93  Neb.  68,  139N.'W.  839. 

Nevada.  See  United  States  Fidelity 
&  Guaranty  Co.  v.  Marks,  37  ISTev.  306, 
142  Pac.  Sii.  '   .       , 

New  Hampshire.  South  Bay  Co.  v. 
Merrill,  77  N.  H.  1,  86  Atl.  351;  Con- 
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on  a  policy  of  insurance,  where  the  only  business  done  by  the  plaintiff 


neeticut  Eiver  Mut.  Fire  Ins.  Co.  v. 
Way,  62  N.  H.  622. 

New  Jersey.  M.  B.  Faxon  Co.  v. 
Lovett  Co.,  60  N.  J.  L.  128,  36  Atl. 
692;  Manhattan  &  S.  Savings  &  Loan 
Ass'n  of  New  York  v.  Massarelli  (N. 
J.  Eq.),  42  Atl.  284. 

New  Mexico.  Probst  v.  Trustees  of 
Board  of  Domestic  Missions,  3  N.  M. 
237,  5  Pae.  702. 

New  York.  SoTith  Bay  Co.  v.  Howey, 
190  N.  T.  240,  83  N.  E.  26;  Joseph 
Schlitz  Brewing  Co.  v.  Ester,  157  N. 
T.  714,  53  N.  E.  1126;  Bard  v.  Poole, 
12  N.  T.  495;  Bremer  v.  Ring,  146 
App.  Div.  724,  131  N.  Y.  Supp.  487; 
Great  Northern  Moulding  Co.  v.  Bone- 
wur,  128  App.  Div:  831,  113  N.  Y. 
Supp.  60;  Union  Trust  Co.  of  Eoches- 
ter  V.  Siekels,  125  App.  Div.  105,  109 
N.  Y.  Supp.  262;  Portland  Co.  v.  Hall 
&  Grant  Const.  Co.,  121  App.  Div.  779, 
106  N.  Y.  Supp.  649,  rehearing  granted 
123  App.  Div.  495,  108  N.  Y.  Supp. 
821;  Aiken,  Lambert  &  Co  v.  Haskins, 
48  App.  Div.  638,  63  N.  Y.  Supp.  1104; 
American  Ink  Co.  v.  Eiegel  Sack  Co. 
79  Misc.  421,  140  N.  Y.  Supp.  107, 
aff'g  141  N.  Y.  Supp.  549;  Interna- 
tional Textbook  Co.  v.  Connelly,  67 
Misc.  49,  124  N.  Y.  Supp.  603,  afE'd 
140  App.  Div.  939,  125  N.  Y.  Supp. 
1125;  Fresno  Home  Packing  Co.  v. 
Turle  &  Skidmore  Co.,  60  Misc.  79, 
111  N.  Y.  Supp.  839,  afE'd  132  App. 
Div.  930,  117  N.  Y.  Supp.  1134;  Citi- 
zens State  Bank  v.  Kelly,  48  Misc. 
366;  American  Typefounders  Co.  v. 
Conner,  6  Misc.  391,  26  N.  Y.  Supp. 
742. 

North  Dakota.  National  Cash  Reg- 
ister Co.  V.  Wilson,  9  N.  D.  112,  81 
N.  W.  285. 

Oklahoma.  J.  P.  Bledsoe  &  Son  v. 
W.  B.  Young  Supply  Co.,  44  Okla.  609, 
145  Pac.  1125;  Freeman-Sipes  Co.  v. 
Corticelli  Silk  Co.,  34  Okla.  229,  124 
Pac.  972. 


Pennsylvania.  Duroth  Mfg.  Co.  v. 
Cauffiel,  243  Pa.  24,  89  Atl.  798; 
United  States  Circle  Swing  Co.  v.  Rey- 
nolds, 224  Pa.  577,  73  Atl.  982;  New 
York  &  S.  Const.  Co.  v.  Winton,  208 
Pa.  467,  57  Atl.  955;  In  re  Hovey's 
Estate,  198  Pa.  385,  48  Atl.  311;  Lea- 
sure  V.  Union  Mut.  Life  Ins.  Co.,  91 
Pa.  St.  491;  Hall'js  Safe  Co.  v.  Walenk, 
42  Pa.  Super.  Ct.  576;  National  Cash 
Register  Co.  v.  Shurber,  41  Pa.  Super. 
Ct.  187. 

Rhode  Island.  Garratt-Ford  Co.  v. 
Vermont  Mfg.  Co.,  20  R.  I.  187,  38  L. 
R.  A.  545,  78  Am.  St.  Rep.  852,  37 
Atl.  948. 

South  Dakota.  Peck  Mfg.  Co.  v. 
Groves,  6  S.  D.  504,  62  N.  W.  109. 

Tennessee.  Turcott  v.  Yazoo  &  M 
Val.  R.  Co.,  101  Tenn.  102,  40  L.  E.  A, 
768,  70  Am.  St.  Rep.  661,  45  S.  W. 
1067. 

Texas.  Texas  Land  &  Mortgage  Co, 
V.  Worsham,  76  Tex.  556,  13  S.  W.  384 
Jackson  Woolen  Mills  v.  Moore,  — 
Tex.  Civ.  App.  — ,  154  S.  W.  642;  Gei 
ser  Mfg.  Co.  v.  Gray,  59  Tex.  Civ. 
App.^  617,  126  S.  W.  610;  Western 
Paper  Bag  Co.  v.  Johnson  (Tex.  Civ, 
App.),  38  S.  W.  364;  American  Starch 
Co.  V.  Bateman  (Tex.  Civ.  App.),  22 
S.  W.  771;  Reed  v.  Walker,  2  Tex. 
Civ.  App.  92,  21  S.  W.  687. 

TTtali.  George  R.  Barse  Live-Stock 
Co.  V.  Range  Valley  Cattle  Co.,  16 
Utah  59,  50  Pac.  630. 

Washington.  Lilly-Brackett  Co.  v. 
Sonnemann,  50  Wash.  487,  97  Pae.  505. 

West  Virginia.  Billmyer  Lumber 
Co.  V.  Merchants'  Goal  Co.,  66  W.  Va. 
696,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E. 
1073. 

Wisconsin.  American  Food  Products 
Co.'  V.  American  Milling  Co.,  151  Wis. 
385,  138  N.  W.  1123;  Chicago  Title  & 
Trust  Co.  V.  Bashford,  120  Wis.  281, 
97  N.  W.  940;  Charter  Oak  Life  Ins. 
Co.  V.  Sawyer,  44  Wis.  387, 
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in  the  state  related  to  the  policy  does  not  constitute  doing  business 


In  Alpena  Portland  Cement  Co.  v. 
Jenkins  &  Beynoljis  Co.,  244  111.  354, 
91  N.  E.  480,  in  holding  that  the  bring- 
,  ,  ing  of  a  suit  in  the  courts  of  the  state 
■^  '^  by  a  foreign  corporation  was  not  in 
itself  doing  business  or  the  exercise 
of  one  of  the  corporate  powers  of  the 
corporation  within  the  meaning  of  a 
statute  providing  that  no  foreign  cor- 
poration shall  be  permitted  or  allowed 
to  transact  any  business  or  exercise 
any  of  its  corporate  powers  in  the 
state  until  it  has  complied  with  cer- 
tain prescribed  statutory  conditions, 
and  also  providing  that  iff  addition 
to  a  certain  penalty,  no  suit  can  be 
maintained  in  any  court  of  the  state 
by  a  foreign  corporation  not  having 
complied  with  the  requirements  of  the 
statute,  Cooke,  J.,  said:  "The  words 
'doing  business'  and  ' transacting  busi- 
ness' as  used  in  statutes  regulating 
foreign  corporations,  have  by  numer- 
ous judicial  decisions  been  given  a 
settled  and  recognized  meaning,  and 
refer  only  to  the  transaction  of  the 
ordinary  business  in  which  the  cor- 
poration is  engaged,  and  do  not  in- 
clude acts  not  constituting  any  part 
of  its  ordinary  business,  such  as  insti- 
tuting and  prosecutinc  actions  in 
courts.  *  *  *  Is  the  meaning  of 
this  statute  different  by  reason  of  the 
use  of  the  words  'or  exercise  any  of 
its  corporate  powers,'  in  connection 
with  the  prohibition  against  doing 
business  in  this  state?  In  our  opinion 
it  is  not.  We  think  the  words  'corpo- 
rate powers,'  as  used  in  this  act,  refer 
to  the  franchises  belonging  to  the  cor- 
'  '  poration,  or  those  powers  which  are 
specially  conferred  upon  a  corporation 
for  the  purpose  of  authorizing  it  to 
do  or  transact  the  particular  business 
in  which  it  intends  to  engage,  to- 
gether with  those  implied  powers 
which  are  necessary  to  enable  it  to 
carry   on   that   business,    and    do    not 


include  the  right  to  sue  or  any  other 
of  those  powers  incident  io  the  ex- 
istence of  every  corporation  which 
arise  from  the  mere  act  of  incorpora- 
tion, and  do  not  depend  for  their  ex- 
istence upon  the  authority  to  trans- 
act or  engage  in  any  particular  busi- 
ness. Snell  V.  City  of  Chicago,  133 
111.  418,  24  N.  B.  532,  8  L.  R.  A.  858. 
We  are  impelled  to  this  conclusion, 
first,  by  reason  of  the  fac!t  that  the 
title  of  the  act  under  consideration 
does  not  disclose  any  intention  on  the 
part  of  the  legislature  to  limit  the 
right  of  a  foreign  corporation  to  ex- 
ercise its  corporate  powers  in  the  state 
other  than  the  corporate  powers  ex- 
ercised in  doing  business  in  the  state, 
and  were  the  body  of  the  act  to  be 
given  a  contrary  construction,  that 
portion  which  purports  to  regulate  the 
exercise  of  the  corporate  powers  not 
included  in  the  term  '  doing  business, ' 
would  have  to  be  rejected  because  not 
expressed  in  the  title  of  the  act  (Const, 
art.  4,  §  13,  Hogan  v.  Akin,  181  111. 
448,  55  N.  E.  137);  and  second,  be- 
cause if  it  had  been  intended,  by  pro- 
hibiting a  foreign  corporation  from 
exercising  any  of  its  corporate  powers, 
to  prohibit  it  from  bringing  suits  in 
the  courts  of  this  state,  it  would  have 
been  entirely  useless  to  provide  as  one 
of  the  penalties  for  doing  business  in 
the  state  without  first  complying  with 
the  statute,  that  permission  to  resort 
to  the  courts  of  this  state  should  be 
withdrawn  from  the  offending  cor- 
poration, as  is  done  by  section  6  of 
the  act." 

The  words  "doing  business"  in  a 
statute  providing  that  "foreign  cor- 
porations doing  business  in  the  state 
shall  be  subject  to  all  the  liabilities, 
restrictions  and  djities  that  may  be 
imposed  upon  corporations  of  like 
character  organized  under  the  general 
laws  of  this  state  and  shall  have  no 
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in  the  stat6.^^  Nor  does  an  action  by  a  foreign  corporation  on  notes 
taken  by  it  iu  the  state  for  gpods  sold  by  it  in  the  state  of  its  domicile.** 
Under  a  statute  prohibiting  a  foreign  corporation  from  transacting 
business  in  the  state  until  it  shall  establish  a  public  office  or  place  in 
the  state  for  the,  transaction  of  its  business  where  legal  service  of 
process  may  be  obtained'  upon  it,  and  requiring  every  such  corporation 
tp,,i[iie  a,  cojiy  pf„its  charter  and  a  certain  statement  and  procure  a 
certificate'  of :  compliance  and  authority  to  do  business  in  the  state, 
it  is  held  that  a  foreign' corporation  which  in  the  course  of  business 
iij  the  state  of  its  domicile  has  become  the  assignee  or  holder  in  trust 
of  ,a  claim  against  a  citizen  of  the  state  has  the  right  to  come  into  the 
state  and  pursue  every  >  remedy  and  resort  to  every  means  that  a 
citizen  of  the, state. might  do  to  collect  or  secure  the  benefit  of  that 
claim.**  The  bringing  of  a  suit  in  a  state  by  the  trustee  for  the 
creditors  of  a  foreign  mutual  insurance  company  to  recover  assess- 
ments made  upon  policyholders  hy  a  decree  of  a  court  of  the  state 
under  whose  laws, the  corporation  was  created  is  not  a  transacting  of 
business  in  the  former  state  within  the  meaning  of  a  statute  prescrib- 
ing certain  conditions  upon  which  foreign  insurance  companies  may 
do  business  in  the  state."*    The  filing  of  a  petition  in  intervention  by  a 

other    or    greater   powers,"    refer   to  11  Colo.  419,  18  Pae.  537. 

the  business  for  which  the  corporation  53  Fuller  &  Johnson  Mfg.- Co.  v.  Pos- 

was    organized,   and   not   a   resort   to  ter,  4  Dak.  329,  30  N.  W.  166.     See 

courts  of  the  state  to  enforce  a  eon-  also  Tallapoosa  Lumber  Co.  v.  Holbert, 

tract  liability,   such  ■  as  an  action  to  5  N.  Y.  App.  Div.  559,  39  N.  T.  Supp. 

recover  the  amount  of  a  call  upon  its  432. 

stock   Inade    in    another    jurisdiction.  54Meddis  v.  Kenney,  176  Mo.  200, 

Mandel  v.  Swan  Land  &  Cattle  Co.,  98  Am.  St.  Rep.  496,  75  S.  W.  633. 

Ltd.,  154  111.  177,  27  L.  B.  A.  313,  45  56  Swing  v.  Brister,  87  Miss.  516,  6 

Am.  St.  Eep.  124,  40  N.  E.  462,  rev'g  Ann.  Gas.  740,  40  So.  146,  criticising 

51  111.  App.  204.  dictum   in    Cowan    v.    London   Asaur. 

The  coming  into   the  state  by  the  Corporation,  73  Miss.  321,  55  Am.  St. 

president  of  a  foreign  corporation  for  Eep!    535,    19    So.    298,     and    saying: 

the  purpose  of  compromising  a  claim  ' '  The    very    proposition    inadvertent- 

against   it   for    death   by   an   alleged  ly  thrown  out  as  dictum    *     *     *    in 

wrongful  act  on  its  part  committed  ia  the  Cowan  case,  supra,  that  a  foreign 

the  state  of  its  creation  does  not  con-  corporation  which   does   not   transact 

stitute  doing  business  by  the  corpora-  business  of  insurance  within  this  state 

tion    in   the    former   stats,      Hoyt    v.  but  which  has  issued  a  policy  of  fire 

Ogden  Portland  Cement  Co.,  185  Fed.  insurance    on    property    within    this 

889.  state,   owned   by    a    citizen    resident 

See,  however,  Atkinson  v.  U.  S.  Op-  here,  cannot  institute  suit  against  that  ' 

erating  Co.,  129  Minn.  232,  152  !N.  W.  citizen  policyholder  for  premiums,  be- 

410.  cause  the  institution  of  such  suit  is 

52  Tabor  v.  Gross  &  Phillips  Mfg.  Co.,  the  transacting  of  insurance  business 
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foreign  corporation  in  a  suit  pending  in  a  state  court  does  not  con- 
stitute "doing  business"  in  the  state  within  the  meaning  of  a  statute 
prescribing  certain  conditions  upon  which  a  foreign  corporation  may 
do  business  within  the  state.^^  For  a  foreign  corporation  to  take  an 
appeal  bond  from  a  judgment  obtained  by  it  is  not  to  "transact  busi- 
ness" within  tlie  meaning  of  a  statute  prescribing  certain  conditions 
upon  which  a  foreign  corporation  may  do  business  in  the  state.^'' 
Under  a  statute  requiring  every  foreign  corporation  to  file  a  copy  of 
its  articles  of  incorporation  and  designate  an  agent  for  the  service 
of  process,  and  imposing  a  penalty  for  the  violation  thereof,  and 
providing  that  in  addition  to  such  penalty  on  and  after  the  going 
into  effect  of  the  act,  no  foreign  corporation  failing  to  comply  with 
the  statutory  provisions  "can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts  of  the  state  upon  any  demand, 
whether  arising  out  of  contract  or  tort,"  it  is  held  that  a  foreign 
corporation  which  has  not  done  any  business  in  the  state  in  violation 
of  the  statute  may  invoke  the  aid  of  the  courts  of  the  state  to  enforce 
its  legal  rights,  as  the  act  of  bringing  and  conducting  the  suit  is  not 
doing  business  in  the  state  within  the  prohibition  of  the  statute.** 

§  5936.  Appointing  agents  in  state.  Under  a  statute  providing 
that  agents  of  a  foreign  corporation,  before  entering  upon  their  busi- 
ness as  such,  shall  file  evidences  of  their  authority  with  the  clerk  of 
the  county  in  which  they  propose  to  do  business,  it  was  said  that  the 
agents  contemplated  by  the  statutes  are  such  agents  as  propose  to 
transact  ' '  the  business  in  which  the  corporation  is  engaged,  and  that 
it  has  no  application  to  i>ersons  who  are  engaged  in  appointing  agents 
to  do  its  business.  It  may  be  necessary  to  appoint  agents  to  do  the 
business  of  a  corporation,  but  appointing  agents  can  hardly  be  said 
to  be  the  business  of  any  corporation  in  the  sense  of  the  statute. ' '  *' 

within  this  state,  within  the  meaning  business  within   the   meaning   of   such 

of  our   statutes,  is   expressly   declared  provisions.'  " 

unsound   in   the  following   ease:       St.  56  Gates    Iron    Works    v.    Cohen,    7' 

Louis,  A.  &  T.  By.  Co.  v.  Fire  Ass'n,  Colo.  App.  341,  43  Pae.  667. 

55  Ark.  163,  18  S.  W.  43,  where  the  67  McCarthy     v.     Alphona     Custodis 

court   said:      'Appellees  notwithstand-  Chimney  Const.  Co.,  125  111. _App.  119, 

ing  they  are  foreign  corporations,  have  aff 'd  219  111.  616,  76  N.  B.  850. 

a   right   to   litigate   in   the   courts   of  58  Havens  &  Geddes  Co.  v.  Diamond, 

this  state,  without  complying  with  the  93  111.  App.  557. 

constitutional  and  statutory  provisions  59  Morgan  &  Co.  v.  White,  101  Ind. 

which  regulate  their  rights  to  do  busi-  413,    quoted    with    approval    in    First 

Tie'?s  here,  because  the  institution  and  Nat.    Bank    v.    Leeper.   120    Mo.    App. 

prosecution   of   a   suit    are   not   doing  688,  97  S.  W.  636,  and  Verdigris  Biver 
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Under  a  statute  requiring  foreign  insurance  companies  to  obtain  a 
certificate  from  the  state  auditor  as  a  prerequisite  to  doing  business 
in  the  state,  the  transaction  of  the  business  of  insurance  is  not  con- 
stituted by  the  appointment  of  an  agent  by  such  foreign  insurance 
company  or  the  taking  of  a  bond  from  such  agent. ^^  But  where  a 
foreign  corporation  had  been  prosecuting  its  business  in  the  state 
and  in  connection  therewith  employed  an  agent  whose  fidelity  it 
insured  with  a  surety  bond,  the  taking  of  such  bond  constituted  a  part 
of  the  business  in  which  the  corporation  was  engaged  in  the  state.*^ 
The  mere  presence  of  an  agent  within  the  state,  authorized  to 
transact  particular  business,  not  involving  an  exercise  of  the  corpo- 
rate powers  or  franchises  and  not  a  part  of  the  business  which  the  cor- 
poration was  created  and  organized  to  transact,  is  not  properly  to  be 
considered  "doing  business"  within  the  meaning  of  such  provisions.®^ 

§  5937.  Corporation  conducting  schools  by  correspondence.     In 

the  state  courts  it  has  been  held  that  a  foreign  corporation  organized 
for  the  purpose,  among  other  things,  of  conducting  schools  by  corre- 
spondence, which  maintains  a  distributing  office  in  the  state,  to  which 
it  ships  textbooks  in  carload  lots,  which  textbooks  it  thereafter  sends 
out  in  single  volumes  by  mail  or  express  from  such  office  to  its  stu- 
dents residing  within  a  certain  territory,  is  doing  business  in  the 
state.*^    But  such  acts  have  been  held  by  the  Supreme  Court  of  the 

Land   Co.  v.   Stanfield,   25   Okla.   265,  Louis    Wire-Mill    Co.    v.    Consolidated 

105  Pac.  337.    This  view  is  also  stated  Barb-Wire  Co.,  32  Fed.  802;  Carpenter 

in    Hollowell    v.    Smith    Agricultural  v.  Westiughouse  Air-Brake  Co.,  32  Fed. 

Chemical  Co.,  41  Ind.  App.  361,  83  N.  "  434;   United  States  v.  American  Bell 

E.   772;   Watkins  v.  Donnell,  192  Mo.  Tel.  Co.,  29  Fed.  17;  Su.livan  v.  SuUi- 

App.   640,    179   S.   W.   980.     See   also  van  Timber  Co.,  103  Ala.  371,  25  L. 

Kibby   v.   Cubie,   Heimann   &   Co.,  41  E.  A.  543,  15  So.  941;  Beard  v.  Union 

Okla.  116,  137  Pac.  352.  &  A.  Pub.  Co.,   71  Ala.  60;  Ferguson 

60  Wilson  V.  Ohio  Farmers'  Ins.  Co.,  Contracting   Co.   v.   Coal   &   Coke   Ry. 
164  Ind.  462,  73  N.  E.  892.  Co.,  33  App.  Cas.  (D.  C.)  159;  Morgan 

61  Kelly  Broom  Co.  v.  Missouri  Fi-  &  Co.  v.  White,  101  Ind.  413. 

flelity  &  Casualty  Co.,  195  Mo.  App.  63  Illinois.    International  Text-Book 

305,    191    S.    W.    1128,    distinguishing  Co.  v.  Mueller,  149  111.  App.  509. 

Hogan  V.  St.  Louis,  176  Mo.  149,  75  Kansas.      International    Text-Book 

S.  W.  604,  on  the  ground  that  in  the  Co.  v.  Pigg,  76  Kan.  328,  91  Pac:  74, 

latter   case    the    corporation    had   not  rev'd  217  U.  S.  91,  54  L.  Ed.  678,  27 

yet  done  business  in  the  state  and  the  L.   E.   A.    (N.   S.)    493,   18   Ann.   Cas. 

contract   related   to   future   acts   con-  1103. 

templated  by  it.  Missouri.     International   Text-Book 

62  Bentlif  v.  London  &  C.  Finance  Go.  v.  Gillespie,  229  Mo.  397,  129  S.  W. 
Corporation,  Ltd.,  44  Fed.  667;  Clews  922. 

V.  Woodstock  Iron  Co.,  44  Fed!  31;  St.  New  York.  International  Text-Book 
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United  States  to  iconstitute  interstate  commerce,  and  to  not  render 
the  forei^  corporation  liable  to  comply  with  the  statutes  of  the  state 
imposing  restrictions  upon  the  right  of  foreign  corporations  to  do 
business  therein.^* 


§5938.  Trajisactions  involving  insurance.  A  statute  providing 
that  foreign  insurance  corporations  shall  comply  with  certain  con- 
ditions before  they  shall  be  entitled  to  do  business  in  the  state,  and 
that  such  a  company  shall  not  enforce  in  the  courts  of  the  state  any 
contract  made  by  its  agents,  does  ,not  apply,  as  a  rule,  to  a  contract 
of  insurance  by  a  foreign  corporation  with  a  resident  of  the  state  and 
covering  property  therein,  when  the  contract  is  made  by  the  company 
in  the  state  of  its  domicile  by  correspondence  or  otherwise;  and  it 
makes  no  difference  that  the  premium,  either  in  money  or  notes  and 
the  application  for  the  insurance  are  received  by  an  agent  in  the  state, 
if  no  contract  is  there  consummated,  but  they  are  forwarded  to  the 
company  and  acted  upon,  and  a  policy  issued  at  its  home  ofiQce.**    So 


Co.  V.  Connelly,  67  Misc.  49,  124  N.  Y. 
Supp.  603,  afe'd  140  App.  Div.  939, 
125  N.  Y.  Supp.  1125. 

Vennont.  International  Text-Book 
Co.  V.  Lynch,  81  Vt.  101,  69  Atl.  541. 

Wisconsin.  International  Text-Book 
Co  V.  Peterson,  133  Wis.  302,  14  Ann. 
Cas.  965,  113  N.  W.  .730. 

' '  The  details  of  soliciting  pupils,  im- 
parting instruction,  the  delivery,  bail- 
ment and  return  of  books,  would  also 
come  within  the  prohibition  against 
transacting  business  in  this  state." 
International  Text-Book  Co.  v.  Peter- 
son, 133  Wis.  302,  14  Ann.  Cas.  965, 
113  N.  W.  730,  quoted  with  approval  in 
International  Text-Book  Co.  v.  Muel- 
ler, 149  111.  App.  509. 

See  also  §  5769,  supra. 

64  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91,  54  L.  Ed.  d78,  27 
L.  E.  A.  (N.  S.)  493,  18  Ann.  Cas. 
1103,  rev'g  76  Kan.  328,  91  Pae.  74. 
See  §  5769,  supra. 

65  United  States.  Hazletine  v.  Mis- 
sissippi Val.  Fire  Ins.  Co.,  55  Fed.  743; 
Berry  v.  Knights  Templars'  &  Masons' 
Life  Indemnity  Co.,  46  Fed.  439;  Ma- 
rine Ins.  Co.  V.  St.  Louie,  I.  M.  &  S. 


By.  Co.,  41  Fed.  643;  Wall  v.  Equitable 
Life  Assur.  Society,  32  Fed.  273; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Elliott,  5  Fed.  225;  Lamb  v.  Bowser, 
7  Bisa.  315,  Fed.  Cas.  No.  8,008,  aff'd 
■7  Biss.  372,  Fed  Cas.  No.  8,009. 

Alabama.  Jackson  v.  State,  50  Ala. 
141. 

Arkansas.  State  Mut.  Fire  Ins. 
Ass'n  V.  Brinkley  Stave  &  Heading 
Co.,  61  Ark.  1,  29  L.  B.  A.  712,  54  Am. 
St.  Bep.  191,  31  S.  W.  157;  St.  Louis, 
A.  &  T.  By.  Co.  V.  Fire  Ass'n,  55  Ark. 
163,  18  S.  W.  43. 

lUiAois.  Equitable  Mut.  Fire  Ins. 
Co.  V.  MeCrae,  156  111.  App.  467. 

Louisiana.  State  v.  Williams,  46 
La.  Ann.  922,  15  So.  290;  New  Orleans 
V.  Ehenish  Westphalian  Lloyds,  31  La. 
Ann.  781. 

Michigan.  Clay  Fire  &  Marine  Ins. 
Co.  V,  Huron  Salt  &  Lumber  Mfg.  Co., 
31  Mich.  346. 

New  Jersey.  Columbia  Fire  Ins.  Co. 
V.  Kinyon,  37  N.  J.  L.  33. 

New  York.  Stone  v.  Peun  Yan,  K. 
P.  &  B.  By.,  197  N.  Y.  279,  134  Am. 
St.  Bep.  879,  90  N.  E.  843;  Penn  Col- 
lieries Co.  v.  McKeever,  183  N,  Y.  98, 
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an  insurance  company  is  not  doing  business  in  a  state  other  than  that 
by  which  it  was  created,  merely  because  it  issues  to  a  citizen  of  such 
state  a  policy  of  insurance,  where  the  application  for  the  policy  is 
received  in  another  state  without  solicitation  in  the  former  state  and 
it  executes  and  delivers  the  policy  and  receives  the  premium  in  the 
other  state.  In  such  case  there  cannot  be  said  to  be  any  "doing  of 
business ' '  in  the  former  state  by  the  foreign  corporation  that  would 
subject  it  to  taxation  therein,  ahd  legislation  imposing  such  a  tax 
would  be  unconstitutional  and  void.®^  If  a  foreign  insurance  company 
unauthorized  to  do  business  in  the  state  issues  policies  through  a 
licensed  broker,  acting  pursuant  to  a  statute  of  the  state  authorizing . 
the  obtaining  by  such  broker  of  policies  issued  by  foreign  insurance 
companies  unauthorized  to  do  business  in  the  state,  such  foreign 
insurance  company  is  not  doing  business  in  the  state  contrary  to  the 
statutes  regulating  the  right  of  foreign  insurance  companies  to  do 
business  in  the  state.^''  And  where  a  contract  of  insurance  was  made 
in  another  state  and  the  policies  were  issued  in  that  state,  it  is  no 
defense,  in  an  action  by  the  insurance  company  issuing  such  policies 
against  a  common  carrier  for  negligence  in  respect  to  the  property 
insured,  that  it  had  not  complied  with  the  laws  of  the  state  at  the  time 
of  the  issue  of  the  policies.®* 

While  a  state  can  prohibit  a  foreign  insurance  company  from  com- 
ing into  the  state  to  make  a  contract,  it  cannot  forbid  its  citizens  from 
lawfully  making  a  contract  with  the  company  at  its  domicile  and 
thereafter  performing  the  contract  through  the  mail.®'    Thus  a  statute 

2  L.  E.  A.  (N.  S.)  127,  75  N.  E.  935;  of  the  state.    Hope  Mut.  Life  Ins.  Co. 

Hyde  v.  fJoodnow,  3  N.  Y.  266;  Hunt:  v.  Perkins,  88  N.  T.  404,  2  Abb.  Dec. 

ley  V.  Merrill,   32  Barb,  626;   People  383. 

V.  Imlay,  20  Barb.  68.  For  acts  pf  a  fraternal  benefit  eor- 

,  Oregon.    Haeheny  v.  Leary,  12  Ore.  poration  held  not  to  be  the  ' '  doing  of 

40,  7  Pac.  329.  business"    in    tlie"  state,    see    Grand 

Wisconsin.   Seamans  v.  Knapp-Stout  Lodge,  A.  O.  IT.  W.,  of  Conneetieut  v. 

&  Co.,  89  Wis.  171,  27  L.  K.  A.  362,  46  Grand  Lodge,  A.  O.  U.  W.,  of  Massa- 

Ani.  St.  Eep.  825,  61  N.  W.  757.  chusetts,-  81  ,Conn.  189,  70  Atl.  617. 

See  §5776,  supra.  66  State   v.    Connecticut   Mut.   Life 

A  statute  prohibiting  .foreign  insur-  Ins.  Co.,  106  Tenn.  282,  61  S.  W.  75, 

ance  companies  from  doing  business  in  citing  Allgeyer  v.  Louisiana,  165  XJ.  S. 

the  state   until   they  have  secured  a  578,  41  L.  Ed.  832. 

specified   amcnint  of  capital  does  not  67  Equitable  Mut.  Fire  Ins.  .Co.  v. 

invalidate  a  guaranty  note  given  in  McCrae,  156  111.  App.  467. 

the    state    to    a   foreign    corporation,  68  Marine  Ins.   Co.   v.  St.   Louis,  I. 

which  had  not  been  authorized  to  do  M.  &  S.  By.  Co.,  41  Fed.  643. 

business,  for  the  security  of  the  hold-  69  Allgeyer  v.  Louisiana,  165  IT.  S. 

ers  of  policies  lawfully  issued  outside  578,  41  L.  Ed.  832, 
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providing  that  any  person  who  shall  fill  up,  sign  or  issue  in  the  state 
any  certificate  of  insurance,  under  an  open  marine  policy,  or  who  in 
any  manner  whatever  does  any  act  in  the  state  to  effect  for  himself, 
or  for  another,  insurance  on  property  then  in  such  state,  in  any  marine 
insurance  company  which  has  not  complied  in  all  respects  with  the 
laws  of  the  state,i  shall  be  subject  to  a  fine,  is  unconstitutional,  when 
construed  to  prevent  the  owner  of  cotton  in  such  state  from  sending 
through  the  mails  a  letter  to  a  foreign  insurance  company  which  had 
not  complied  with  the  laws  of  the  state  ordering  a  policy  of  insurance 
on  cotton  to  be  shipped  to  a  foreign  country,  when  such  letter  is  writ- 
ten pursuant  to  a  valid  contract  made  outside  the  state.'"'    But  the 


TOAllgeyer  v.  Louisiana,  165  XJ.  S. 
578,  41  L.  Ed.  832.  Mr.  Justice  Peck- 
ham  said:  "Has  not  a  citizen  of  a 
state,  under  the  provisions-of  the  Fed- 
eral Constitution  above  mentioned,  a 
right  to  contract  outside  of  the  state 
for  insurance  on  his  property — a  right 
of  which  state  legislation  cannot  de- 
prive him?  We  are  not  alluding  to 
acts  done  virithin  the  state  by  an  in- 
surance company  or  its  agents  doing 
business  therein,  which  are  in  viola- 
tion of  the  state  statutes.  Such  acts 
come  within  the  principle  of  Hooper 
V.  California,  155  U.  S.  648  (39  L.  Ed. 
297),  and  would  be  controlled  by  it. 
When  we  speak  of  the  liberty  to  con- 
tract for  insurance  or  to  do  an  act  to 
effectuate  such  a  contract  already  ex- 
isting, we  refer  to  and  have  in  mind 
the  facts  of  thi^  case,  where  the  eon:- 
tract  was  made  outside  the  state,  and 
as  such  was  a  valid  and  proper  con- 
tract. The  act  done  within  the  limits 
of  the  state  under  the  circumstances 
of  this  case  and  for  the  purpose  there- 
in mentioned,  we  hold  a  proper  act, 
one  which  the  defendants  were  at  lib- 
erty to  perform  and  which  the  state 
legislature  had  no  right  to  prevent,  at 
least  with  reference  to  the  Federal 
Constitution.  To  deprive  the  citizen 
of  such  a  right  as  herein  described 
without  due  process  of  law  is  illegal. 
Such  a  statute  as  this  in  question  is 
not  due  process  of  law,  because  it  pro- 


hibits an  act  which  under  the  Federal 
Constitution  the  defendants  had  a 
right  to  perform.  This  does  not  inter- 
fere in  any  way  with  the  acknowl- 
edged right  of  the  state  to  enact  such 
legislation  in  the  legitimate  exercise 
of  its  police  or  other  powers  as  to  it 
may  seem  proper.  In  the  exercise  of 
such  right,  however,  care  must  be 
taken  not  to  infringe  upon  those  other 
rigjits  of  the  citizen  which  are  pro- 
tected by  the  Federal  Constitution. 
In  the  privilege  of  pursuing  an  or- 
dinary calling  or  trade  and  of  acquir- 
ing, holding;  and  selling  property  must 
be  embraced  the  right  to  make  all 
proper  contracts  in  relation  thereto, 
and  although  it  may  be  conceded  that 
this  right  to  contract  in  relation  to 
persons  or  property  or  to  do  business 
within  the  jurisdiction  of  the  state 
may  be  regulated  and  sometimes  pro- 
hibited when  the  contracts  or  business 
conflict  with  the  policy  of  the  state 
as  contained  in  the  statutes,  yet  the 
power  does  not  and  cannot  extend  to 
prohibiting  the  citizen  from  making 
contracts  of  the  nature  involved  in 
this  case  outside  of  the  limits  and 
jurisdiction  of  the  state,  and  which  are 
also  to  be  performed  outside  of  such 
jurisdiction;  nor  can  the  state  legally 
prohibit  its  citizens  from  doing  such 
an  act  as  writing  this  letter  or  notifi- 
cation, even  though  the  property 
which  is  the  subject  of  the  insurance 
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fact  that  a  contract  of  insurance  by  a  foreign  insurance  company  on 
property  in  the  state  was  made  outside  the  state  does  not  necessarily 
make  it  enforceable  in  the  state ;  for  the  state  is  not  bound  to  enforce 
contracts  made  out  of  the  state,  although  they  may  be  valid  where  made; 
if  their  enforcement  is  contrary  to  its  laws  or  public  policy.  Some  of 
the  courts,  therefore,  have  refused  to  enforce  contracts  of  insurance 
made  by  a  foreign  insurance  company  on  property  in  the  state,  where 
the  company  has  failed  to  comply  with  the  statute  prescribing  con- 
ditions precedent  to  the  right  to  do  business  therein,  although  thle 
contracts  were  made  outside  the  state,  and  were  valid  where  they 
were  made.''^    However,  if  the  contract  of  insurance  was  made  within 


may  at  the  time  when  such  insurance 
attaches  be  within  the  limits  of  the 
state.  The  mere  fact  that  a  citizen 
may  be  within  the  limits  of  a  particu- 
lar state  does  not  prevent  hi^  making 
a  contract  outside  its  limits  while  he 
himself  remains  within  it.  *  *  * 
The  contract  in  this  ease  was  thus 
made.  It  was  a  valid  contract,  made 
outside  of  the  state,  to  be, performed 
outside  of  the  state,  although  the  sub- 
ject was  property  temporarily  within 
the  state.  As  the  contract  was  valid 
in  the  place  where  made  and  where 
it  was  to  be  performed,  the  party  to 
the  contract  upon  whom  is  devolved 
the  right  or  duty  to  send  the  notifi- 
cation in  order  that  the  insurance  pro- 
vided for  by  the  contract  may  attach 
to  the  property  specified  in  the  ship- 
ment mentioned  in  the  notice,  must 
have  the  liberty  to  do  that  act  and  to 
give  that  notification  within  the  limits 
of  the  state,  any  prohibition  of  the 
state  statute  to  the  contrary  notwith- 
standing. The  giving  of  the  notice 
is  a  mere  collateral  matter;  it  is  not 
the  contract  itself,  but  is  an  act  per- 
formed 'pursuant  to  a  valid  contract 
which  the  state  had  no  right  or  juris- 
diction to  prevent  its  citizens  from 
making  outside  the  limits  of  the  state. 
*  *  *  In  such  a  ca^e  as  the  facts 
here  present  the  policy  of  the  state  in 
forbidding  insurance  compajiies  which 
had  not  complied  with  the  laws  of  the 


state  from  doing  business  within  its 
limits  cannot  be  so  carried  out  as  to 
prevent  the  citizen  from  writing  such 
a  letter  of  notification  as  was  written 
by  the  plaintiffs  in  error  in  the  state 
of  Louisiana,  when  it  was  written  pui*- 
suant  to  a  valid  contract  made  outside 
the  state  and  with  reference  to  a  com- 
pany which  is  not  doing  business  with- 
in its  limits." 

71  Swing  V.  Munson,  191  Pa.  St.  582, 
58  L.  E.  A.  223,  71  Am.  St.  Rep.  772, 
43  Atl.  342;  Rose  v.  Kimberly  &  Clark 
Co.,  89  Wis.  545,  27  L.  E.  A.  556,  46 
Am.  St.  Eep.  855,  62  N.  W.  526. 

In  People's  Building,  Loan  &  Sav- 
ing Ass'n  V.  Berlin,  201  Pa.  1,  88  Am. 
St.  Eep.  764,  50  Atl.  308,  it  was  said: 
' '  Insurance  eases  stand  upon  a  basis 
of  their  own.  The  business  of  insur- 
ance has  been  held  not  to  be  com- 
merce, as  an  insurance  policy  has  been 
defined  merely  a^  a  contract  of  in- 
demnity, and  for  this  reason  not  pro- 
tected as  interstate   commerce." 

In  State  v.  Bobb-Lawrence  Co.,  15 
N.  D.  55,  106  N.  W.  406,  it  was  said: 
"Eespondents  cite  and  rely  on  that 
line  of  decisions  wherein  foreign  bank- 
ing or  insurance  corporations  have 
been  held  not  entitled  to  recover  on 
contracts  made  with  citizens  of  the 
state  where  the  action  was  brought, 
because  the  corporation  had  not  com- 
plied with  the  conditions  imposed  on 
such  corporations  in  that  state.   *   *   * 


10016 


Ch.  65] 


FOEEIGN   COBPOBATIONS 


[§  5938 


the  state,  it  is  considered  as  doing  business  in  the  state.''^  Thus 
where  it  appears  that  a  foreign  accident  corporation  is  actively  solicit- 
ing membersihip  in  the  state,  and  is  annually  receiving  a  large  sum 
of  money  from  the  citizens  of  the  state  in  the  form  of  assessments  to 
aid  it  in  carrying  out  its  contracts  in  the  state  and  elsewhere,  it  will 
not  be  heard  to  say  that  it  is  not  doing  business  in  the  state.''^  A' 
foreign  insurance  company  which  has  outstanding  policies  of  insur- 
ance in  the  state  on  which  it  collects  dues  and  on  which  it  makes 
adjustments  in  case  of  loss  will  be  deemed  to  be  still  doing  business  in 
the  state  so  that  it  may  be  brought  into  court  by  service  on  one  of  its 
agents,  although  it  may  have  ceased  to  solicit  new  business.''*  But 
where  a  statute  provided  that  foreign  insurance  corporations  doing 
business  in  the  state  should  pay  a  privilege  tax  on  their  gross  premium 


Those  cases  have  no  application  to 
this  case.  By  reason  of  the  peculiar 
nature  of  some  lines  of  business,  such 
as'  banking  and  insurance,  the  legis- 
latures of  many  states  have  imposed 
special  restrictions  upon  the  manner 
in  which  the  business  of  such  corpo- 
rations shall  be  conducted.  The  object 
of  such  laws  is  usually  to  protect  the 
citizens  of  the  state  from  irresponsible 
companies  or  improvident  contracts, 
and  often  to  subject  the  business  to 
taxation  or  to  protect  its  own  citizens 
or  domestic  corporations  from  the 
disadvantages  which  would  result  to 
them  if  foreign  corporations  could  do 
business  in  the  state  on  less  onerous 
terms  than-  are  imposed  on  domestic 
corporations  of  like  character.  We 
had  occasion  in  Walker  v.  Eein  (re- 
cently decided),  14  N.  D.  608,  106  N. 
W.  405,  to  apply  the  principles  enun- 
ciated by  this  line  of  cases.  The  courts 
will  not  recognize  the  validity  of  any 
contract  made  by  a  foreign  corpora- 
tion with  a  resident  of  this  state  or 
affecting  property  here,  whether  made 
in  or  out  of  the  state,  if  the  contract 
is  one  which  domestic  corporations 
generally  are  forbidden  to  make  in 
this  state,  or  if  the  contract  is  one 
which  it  is  contrary  to  public  policy 
to  enforce.  A  contract  of  insurance 
upon  property  in  this  state,  or  upon 


the  life  of  a  resident  thereof,  without 
complying  with  the  conditions  imposed 
by  our  laws,  is  an  evasion  of  the  laws 
which  the  courts  will  not  tolerate 
even  if  the  contract  were  technically 
entered  into  beyond  our  borders.  This 
is  so,  not  because  the  corporation  is  a 
foreign  one,  but  because  it  is  the  pol- 
icy of  the  law  to  prohibit  such  con- 
tracts from  being  made  with  our  citi- 
zens, or  with  respect  to  property  in 
the  state,  without  compliance  with  the 
conditions  imposed  by  the  statute." 

78  Massachusetts.  Roche  v.  Ladd,  1 
Allen  436. 

Missouri.  Lukens  v.  International 
Life  Ins.  Co.,  269  Mo.  574,  191  S.  W. 
418;  Cravens  v.  New  York  Life  Ins. 
Co.,  148  Mo.  583,  53  L.  E.  A.  305,  71 
Am.  St.  Eep.  628,  50  S.  W.  519. 

New  Hampshire.  Perry  v.  Dwelling 
House  Ins.  Co.,  67  N.  H.  291,  68  Am. 
St.  Eep.  668,  33   Atl.   731. 

Oregon.  Hacheny  v.  Leary,  12  Ore. 
40,  7  Pac.  329. 

Wisconsin.  Eose  v.  Kimberly  & 
Clark  Co.,  89  Wis.  545,  27  L.  E.  A.  556, 
46  Am.  St.  Eep.  855,  '62  N.  W.  526. 

73  Tomson  v.  Iowa  State  Traveling 
Men's  Ass'n,  88  Neb.  399,  129  N.  W. 
529. 

74  Johnston  v.  Mutual  Eeserve  Fund 
Life  Ins.  Co.,  43  N.  T.  Misc.  251,  87 
N.  Y.  Supp.  438.    See  §  6046,  infra. 
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receipts,  it  was  held  that  a  foreign  insurance  company  which  had 
prosecuted  its  business  of  life  insurance  in  the  state  through  resident 
agents  and  local  and  general  agencies,  but  which  had  withdrawn  from 
the  state,  so  far  as  soliciting  or  attempting  to  do  any  new  business  was 
concerned,  leaving,  however,  a  large  number  of  policies  in  force,  was 
not  doing  business  in  the  state  and,  therefore,  not  liable  to  the  tax, 
where  the  only  business  it  did  was  to  receive  premiums  on  its  existing 
policies  by  mail  or  express  directly  from  the  policyholders,  such 
premiums  being  sent  to  the  insurance  company's  agents  or  agencies 
outside  the  state,  and  not  paid  to  the  company  in  the  state,  and  the 
policies  provided  that  the  premiums  should  be  paid  at  the  domicile 
of  the  corporation.''*  The  fact  that  the  contract  of  insurance  pro- 
vided that  it  shall  be  deemed  and  construed  as  a  contract  of  the  state 
of  the  corporation's  domicile  is  immaterial  on  this  question.'®  A  for- 
eign insurance  company  cannot  withdraw  itself  from  the  operation  of  ■ 
the  statutes  of  a  state  in  which  it  does  business  by  the  insertion  of  a 
clause  in  its  policies  that  the  contract  shall  be  governed  and  construed 
by  the  laws  of  the  state  by  which  it  was  incorporated.''"' 

§  5939.  Miscellaneous  acts  held  to  be  doing  business  in  the  state. 
A  corporation  may  be  deemed  to  be  doing  business  in  the  state  where 
it  has  come  into  the  state  over  the  road  of  a  corporation  chartered 
by  the  state,  and  the  two  corporations  have  formed  an  alliance  for 
trafSc  or  other  purposes,''*  or  where  it  engages  in  the  business  of  oper- 

76  State   V.    Connecticut   Mut.   Life  renewed  or  continued,  nor  is  the  money 

Ins.  Co.,  106  Tenn.  282,  61  S.  W.  75.  paid  in  Tennessee,  but  both  are  in  a 

The  Supreme  Court  of  Tennessee  said:  foreign  state.     There  is  nothing  done 

"  The  term,  or  phrase, '  doing  business '  in   Tennessee,   no   new  business   done 

does  not  have,  and  cannot  have,  a  uni-  or   solicited;   no   a^ent   there   and  no 

form  and  unvarying  meaning,  but  is  agency,  no  contract  made,  no  money 

governed  largely   by   the    connection,  paid,   no    receipt   for   renewal   given, 

and  in  view  of  the  object  of  the  stat-  and  no  business  dome  of  any  character. 

ute,  and  these  statutes  are  governed  The  postal  and  express  authorities  are 

largely  by  the  objects  intended  to  be  not  the  agents  of  the  company,  but  of 

effected  by  them.    We  may  admit  that  the  insured,  as  the  company's  policies 

the  receipt  of  premiums  is  doing  busi-  stipulate  that  the  premiums  shall  be 

ness;  but,  when  such  collection  is  made  paid  at  the  home  or  foreign  office." 

in  a  foreign  state,  it  does  not  amount  76  Cravens   v.   New   York   Life  Ins. 

to  doing  business  in  Tennessee,  but  in  Co.,  148  Mo.  583,  53  L.  E.  A.  305,  71 

such  foreign  state.  When  the  premium  Am.  St.  Bep.  628,  50  S.  W.  519. 

is    paid   and   the   renewal   made   and  77  Wall    v.    Equitable    Life    Assur. 

completed  in  a  foreign  state,  we  are  Society,  32  Fed.  273;  Fletcher  v.  New 

urable  to  see  how  any  business  is  done  York  Life  Ins.  Co.,  13  Fed.  526. 

in   Tennessee.     Neither  the  policy  is  78  Buie  v.  Chicago,  E.  L  &  P.  E.  Co., 
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ating  floating  elevators  and  hiring  them  for  rent  in  the  waters  of  the 
state,™  or  where  it  is  engaged  in  the  business  of  mining,  smelting  and 
refining  ores  in  the  state,^"  or  where  it  enters  into  a  contract  to  deliver 
and  store  ice  at  a  particular  place  in  the  state,  without  reference  to  the 
source  of  supply  or  manufacture,*^  or  where  it  sells  shrubbery  and 
trees  to  a  resident  of  the  state  and  agrees  to  plant  them  on  the  prem- 
ises of  the  purchaser,**  or  where  it  is  engaged  in  the  business  of  manu- 
facturing and  selling  vehicles  in  another  state,  and  delivers  vehicles 
to  a  resident  of  the  state  under  an  agreement  whereby  he  is  to  house 
and  take  care  of  them  without  cheirge  and  sell  them  at  retail  at  any 
price  he  sees  fit  over  a  specified 'price,  the  excess  belonging  to  him  as 
his  commission  and  profit,  the  title  to  be  retained  by  the  foreign  cor- 
poration and  the  vehicles  to  be  insured  at  the  expense  of  such  person 
for  the  benefit  of  the  corporation,  and  the  corporation  employs  a  trav- 
eling salesman  to  assist  in  selling  the  vehicles.**    A  foreign  eorpora- 


95  Tex.  51,  55  L.  E.  A.  861,  65  S.  W. 
27. 

79  People  V.  Roberts,  116  N.  Y.  App. 
Div.  30,  101  N.  Y.  Supp.  184. 

SOAmeriean  Smelting  &  Befining 
Co.  V.  People,  34  Colo.  240,  82  Pao. 
531,  rev'd  on  other  grounds  204  U.  S. 
103,  51  L.  Ed.  393,  9  Ann.  Cas.  978. 

81  West  Jersey  lee  Mfg.  Co.  v.  Ar- 
mour, 12  Pa.  Super.  Ct.  443. 

82  Phoenix  Nursery  Co.  v.  Trostel, 
166  Wis.  215,  164  N.  W.  995. 

83  Wilson-Moline  Buggy  Co.  v. 
Priebe,  123  Mo.  App.  521,  100  S.  W. 
558.  The  court  said:  "The  right  of 
corporations  created  under  the  laws  of 
other  slates  to  send  its  itinerant  sales- 
men into  this  state  to  solicit  and  trans- 
act business  without  complying  with 
the  jlrovisions  of  the  laws  under  con- 
sideration is  expressly  recognized  in 
section  1025,  supra,  and  this  excep- 
tion indicates  a  legislative  purpose 
not  to  interfere  with  the  free  conduct 
of  interstate  commerce,  but  only  to 
require  those  foreign  eorporations 
which  seek  to  establish  and  maintain 
some  part  of  their  enterprise  within 
the  state,  and  which  therefore  expect' 
to  avail  themselves  of  the  benefit  and 
protection  of  its  laws  and  the  use  of 


its  courts,  to  submit  themselves  to  the 
burdens  imposed  by  its  laws  on  domes- 
tic corporations  of  like  character. 
Therefore,  in  the  use  of  the  term  'to 
transact  business  in  this  state,'  refer- 
ence plainly  is  had  to  business  oper- 
ations of  the  corporation  carrie^  on 
within  this  state  through  the  medium 
of  agents  established  therein,  and 
which  are  continuorus  or  of  some  dura- 
tion, and  not  to  the  operations  of 
traveling  salesmen,  or  to  isolated  or 
casual  business  transactions.  In 
Blevins  v.  Fairley,  71  Mo.  App.  259, 
we  held  'that  the  act  applied  only  to 
those  corporations  which  established 
themselves  here  as  resident  foreign 
eorporations  and  transacted  business, 
and  did  not  apply  to  foreign  corpora- 
tions not  established  or  resident  in 
this  state.'  This  construction  of  the 
statute  is  supported  by  the  decisions 
in  this  state.  *  *  *  If  it  was  a 
'resident  foreign  corporation'  within 
the  definition  we  have  given  to  that 
term,  the  action  must  fail.  If  it  was 
not,  then  its  failure  to  comply  with 
the  statutory  provisions  relating  to 
foreign  corporations  is  without  effect 
on  its  right  to  maintain  the  action. 
Should   it   be   said   that   the   relation 


10019 


§5939]  Private  CoKPOEATiONS  [dh.  65 

tion  conducting  a  ferry  is  doing  business  in  a  state  where  it  has  leased 
a  ship  or  wharf  at  which  its  boats  touch  for  the  reception  and  disem- 
barking of  passengers  and  freight,  although  it  does  nothing  else  within 
the  state,^  but  such  corporation  is  within  the  protection  of  the  com- 
merce clause  of  the  Federal  Constitution,  if  it  is  engaged  in  inter- 
state commerce,  and  need  not  comply  with  the  provisions  of  a  statute 
imposirtg  upon  foreign  corporations  doing  business  in  the  state  the 
performance  of  conditions  precedent  to  the  right  to  do  business 
therein.'*  A  foreign  corporation  which  supplies  performers  for  a 
Chautauqua  course  and  manages  entertainments  held  in  the  state,  its 
agent  selling  tickets  and  collecting  the  proceeds  for  admission,  and 
which  advertises  that  the  Chautauqua  is  to  be  a  permanent  business  is 
doing  business  in  the  state  within  the  meaning  of  a  statute  imposing 
restrictions  upon  the  doing  of  business  in  the  state  by  foreign  corpo- 
rations.'^ So  also  is  a  foreign  corporation  engaging  in  booking 
theatrical  companies  with  theaters  in  |;he  state  as  agent  for  the  owners 
of  such  theaters.*''  Where  a"  foreign  corporation  made  an  offer  to  a 
person  in  a  state  where  it  had  a  stock  of  goods  to  sell  him  such  goods 
and  the  good-will  of  a  branch  of  such  corporation,  the  acceptance  of 
such  offer  by  mail  or  telegraph  completed  the  contract  notwithstand- 
ing a  note  given  in  part  payment  of  the  purchase  price  was  sent  by 
the  purchaser  from  the  state  to  the  home  office  of  the  corporation,  and 
the  note  in  question  was  part  of  business  transacted  within  the  state." 

between  plaintiff  and  the  MeFarland  118  Ky.  168,  80  S.  W.  791.     But  see 

Carriage  Company,  and  later  that  be-  Butler  Bros.  Shoe  Co.  v.  United  States 

tween    plaintiff    and    defendant,    was  Eubber  Co.,  156  Fed  1. 

that  of  principal  and  agent,  then  it  is  84  Com.  v.  Gloucester  Ferry  Co.,  98 

quite  clear  that  plaintiff  engaged  in  Pa.  St.  105,  rev'd  114  TJ.  S.  196,  29 

business  in  the  state  of  Missouri  with  L.  Ed.  158. 

a  resident  agent  in  charge.    It  brought  SB  Gloucester  Ferry  Co.  v.  Pennsyl- 

its  goods  into  this  state  to  be  said  in  vania,  114  XT.  S.   196,  29  L.  Ed.  158. 

the   general   market,    and    the    trans-  See  also  Savage  v.  Atlanta  Home  Ins. 

actions  cannot  be  regarded  as  isolated  Co.,  55  N.  Y.  App.  Div.  20,  66  N.  Y. 

or  casual,  but  must  be  considered  as  Supp.  1105. 

the    indubitable    manifestation    of    a  See,  as  to  acts  of  foreign  steamship 

purpose  on  the  part  of  the  plaintiff  to  company  in  state  as  doing  business  in 

maintain  a  local  mart  for  the  disposal  state  so  as  to  justify  service  of  process 

of  its  product,  and  consequently  they  uppn  it,  Frontier  S.  S.  Co.  v.  Franklin 

became  an  integral  part  of  the  very  S.  S.  Co.,  233  Fed.  127. 

enterprise. ' '  86  Wichita   Film    &    Supply    Co.    Vi 

See  also  United  States  Eubber  Co.  Yale,  194  Mo.  App.  60,  184  S.  "W.  119. 

V.  Butler  Bros.  Shoe  Co.,  132  Fed.  398;  87  Interstate  Amusement  Co.  v.  Al- 

D.   M.   Osborne   &  Co.  v.   Shilling,  74  Ibert,  128  Tenn.  417,  161  S.  "W.  488. 

Kan.  675,   11  Ann.   Cas.  319,   88  Pac.  88  Hirschf  eld  v.  McCullach,  64  Ore. 

258;   Com.  v.  Parlin  &  Orendorff  Co.,  502,  127  Pac.  541,  130  Pae.  1131.    The 
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§5940.  Miscellaneous  acts  held  not  to  constitute  "doing  busi- 
ness. ' '  Among  the  contracts  and  other  transactions  of  foreign  cor- 
porations which  have  been  held  not  to  constitute  the  doing  of  business 
within  a  state,  within  the  meaning  of  a  statute  prohibiting  foreign 
corporations'  from  doing  business  in  the  state  except  upon  compli- 
ance with  certain  conditions,  or  imposing  a  tax  or  license  fee  upon  such 
corporations,  the  following  may  be  mentioned:  The  purchasing  by 
a  foreign  trust  company  of  securities  of  a  railway  company  in  the 
state,  and  taking  a  mortgage  on  its  property  as  security ;  *®  the  pur- 
chase by  a  foreign  corporation  outside  of  the  state  of  a  negotiable  note 
secured  by  a  trust  deed  on  land  situated  in  the  state,^  or  of  nego- 
tiable state  warrants ;  '^  the  purchase  of  a  promissory  note  or  a  mort- 
gage in  a  state  with  no  intention  of  doing  any  other  act  there ;  '^  the 


court  said:  "The  principal  question 
to  be  determined  is  whether  or  not 
the  contract  of  which  the  note  eom- 
stituted  a  part  was  made  in  the  state 
of  Oregon  or  in  the  state  of  Illinois, 
or,  in  other  words,  whether  the  note 
in  question  was  paxt  of  business  trans- 
acted -within  the  state  of  Oregon  or 
not.  The  offer  to  sell  the  stock  and 
good  will  had  no  effect  tintil  it  reached 
the  defendant  in  Portland,  Ore.,  where 
it  was  addressed  to  him  and  where  he 
and  the  goods  were  at  the  time.  On 
the  other  hand,  when  acceptance  of 
the  same  was  intrusted  to  the  tele- 
graph company  or  to  the  mails,  this 
completed  the  contract,  and  it  became 
binding  from  the  moment  it  was  so 
promulgated.  Williams  v.  Burdick, 
125  Pac'  844;  Price  v.  Atkinson,  117 
Mo.  App.  52,  94  S.  W.  816;  Busher  v. 
N.  T.  Life  Insurance  Co.,  72  N.  H. 
551,  58  Atl.  41;  Swing  v.  Marion  Pulp 
Co.,  47  Ind.  App.  199,  93  N.  E.  1004; 
Burton  v.  U.  S.,  202  U.  S.  344,  26  Sup. 
Ct.  688,  50  L.  Ed.  1057,  6  Ann.  Ca*. 
362.  *  *  *  In  the  light  of  the 
authorities  noted  above,  it  is  our  judg- 
ment that  the  incidents  delineated  in 
the  testimony  culminating  in  the  giv- 
ing of  this  note  constituted  the  trans- 
action of  business  within  the  state 
of  Oregon  by  the  corporation  named-, 
and  as  such  is  within  the  inhibition 


of  the  statute ,  of  this  state  relating 
to  foreign  corporations.  Although  the 
acceptance  of  the  offer  of  the  corpora- 
tion to  sell  and  giving  the  note  in  part 
payment  of  the  purchase  price  of  the 
property  were  the  last  acts  of  a  two 
years'  course  of  business  transacted 
in  the  state,  yet  they  are  none  the  less 
obnoxious  to  the  statute  than  the  first 
or  any  other  act  of  that  course." 

89  Gilchrist  v.  Helena,  H.  S.  &  E. 
Co.,  47  Fed.  593. 

90Kephart  v.  People,  28  Colo.  73, 
62  Pac.  946;  Miller  v.  Williams,  27 
Colo.  34,  59  Pac.  740. 

91  Kephart  v.  People,  28  Colo.  73,  62 
Pac.  946. 

92  Commercial  Bank  of  Vancouver 
V.  Sherman,  28  Ore.  573,  52  Am.  St. 
Eep.  811,  43  Pae.  658;  Keene  Guaranty 
Sav.  Bank  v.  Lawrence,  32  Wash.  572, 
73  Pac.  680. 

In  Commercial  Bank  of  Vancouver 
V.  Sherman,  28  Ore.  573,  52  Am.  St. 
Eep.  811,  43  Pae.  658,  the  court  in 
holding  that  a  foreign  banking  cor- 
poration purchasing  a  promissory  note 
in  a  state  and  with  no  purpose  of  do- 
ing any  other  act  in  the  state,  was  not 
"transacting  business"  in  the  state, 
within  the  meaning  of  a  statute  pro- 
viding that  a  foreign  banking  corpo- 
ration "before  transacting  business" 
in  the  state  must  record  a  power  of 


10021 


s  5940] 


Private  Coepokations 


[Cii.  65 


taking  by  a  foreign  corporation  of  a  mortgage  or  other  security  to 
secure  a  pre-existing  debt,  or  to  secure  a  debt  contracted  in  another 
state ;  ^  receiving  a  note  in  compromise  of  a  claim  against  a  resident 


attorney  in  the  clerk's  office  of  each 
county  where  it  has  a  resident  agent, 
which  power  of  attorney  shall  be  irrev- 
ocable, so  long  as  sueh  company 
shall  have  places  of  business  in  the 
state,  said:  "The  single  inquiry 
presented  by  this  record,  therefore,  is 
whether  a  foreign  banking  corporation 
purchasing  a  promissory  note  in  this 
state,  and  with  no  purpose  of  doing 
any  other  act  here,  is  'transacting 
business'  in  the  state,  within  the 
meaning  of  the  statute.  It  seems  to 
us  this  question  must  be  answered  in 
the  negative.  In  our  opinion,  the  stat- 
ute, when  reasonably  construed,  was 
intended  to  prohibit  certain  foreign 
corporations  coming  into  this  state  for 
the  purpose  of  transacting  their  or- 
dinary corporate  business  without  first 
appointing  some  resident  agent,  upon 
whom  service  of  summons  could  be 
had  in  case  of^  litigation  between  them 
and  citizens  of  the  state,  and  was  not 
designed  or  intended  to  prohibit  the 
doing  of  a  single  isolated  act  of  busi- 
ness by  such  a  corporation,  with  no 
intention  apparent  to  da  any  other 
act  or  engage  in  business  here.  It 
will  be  noticed  that  the  statute  does 
not  require  the  power  of  attorney  to 
be  recorded  before  '  doing  any  busi- 
ness,'  but  'before  transacting  busi- 
ness,' and  that  it  shall  be  filed  in 
every  county  where  the  corporation 
has  'a  resident  agent,'  and  shall  be 
irrevocable  except  by  the  substitution 
of  another  qualified  person  for  the  one 
named  therein  so  long  as  the  corpora- 
tion shall  have  '  places  of  business ' 
in  the  state.  These  ;irovisions  would 
seem  necessarily  to  indicate  that  the 
statute  was  intended,  to  apply  to  a 
corporation  whose  actual  or  contem- 
plated business  in  the  state  is  such  as 


to  admit  of  its  having  resident  agents 
or  places  of  business  therein;  and,  to 
have  a  resident  agent  or  place  of  busi- 
ness, it  must  be  carrying  on,  or  in- 
tending, to  cajry  on,  its  ordinary  cor- 
porate business;  for  a  corporation  do-' 
ing  but  a  single  act  of  business,  with 
no  intention  of  doing  more,  could  not, 
in  the  nature  of  things,  be  expected 
to  have  a  resident  agent  or  p'.ace  of 
business.  To  require  a  foreign  bank- 
ing corporation  to  execute  and  file  the 
power  of  attorney  required  by  the 
statute  as  a  prerequisite  to  its  right 
to  purchase  a  promissory  note,  or  take 
a  mortgage  tp  secure  a  debt,  or  to  do 
any  other  single  act  of  business,  when 
there  was  no  purpose  or  intentioii  to 
engage  in '  banking  here,  would  be  a 
very  narrow,  harsh,  and,  *  *  *  an 
unwarranted,  construction  of  the  stat- 
ute." 

93  United  States.  Kirven  v.  Vir- 
ginia-Carolina Chemical  Co.,  145  Fed. 
288,  7  Ann.  Cas.  219.  See  Farmers' 
Loan  &  Trust  Co.  v.  Chicago  &  N.  P. 
E.  Co.,  68  Fed.  412. 

Alabama.  Covey  Cotton  Oil  Co.  v. 
Bank  of  Ft.  Gaines,  15  Ala.  App.  529, 
74  So.  87,  certiorari  denied  75  So.  1003. 
See  Boulware  v.  Davis,  90  Ala.  207, 
9  L.  E.  A.  601,  8  So.  84. 

Arkansas.  Florsheim  Bros.  Dry- 
Goods  Co.  V.  Lester,  60  Ark.  120,  27 
L.  E.  A.  505,  46  Am.  St.  Eep.  162,  29 
S.  W.  34. 

Kentucky.  Ichenhauser  Co.  v.  Lan- 
drum's  Assignee,  153  Ky.  316,  155  S. 
W.  738. 

Fennsylvauia.  People 's  Building, 
Loan  &  Savings  Ass'n  v.  Berlin,  201 
,Pa.  1,  88  Am.  St.  Eep.  764,  50  Atl. 
308. 

Wisconsin.  See  Charter  Oak  Life 
Ins.  Co.  v.  Sawyer,  44  Wis.  387. 
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oi  the  state ;  '*  the  making  by  a  foreign  corporation  within  the  state 
of  a  contract  adjusting  a  judgment  debt  arising  out  of  business  trans- 
acted outside  of  the  state ;  ®^  the  execution  and  mailing  of  a  letter  of 
credit  to  a  foreign  corporation ;  ^®  the  payment  of  debts  by  the  for- 
eign corporation  to  persons  within  the  state ;  ^"^  a  settlement  of  ac- 
counts for  goods  sold  by  the  corporation  in  the  state  of  its  domicile, 
and  sent  into  the  state  where  the  settlement  is  made;®*  the  taking 
of  assignments  of  claims  against  citizens  of  the  state  and  bringing 
suit  thereon ;  ®®  a  provision  in  the  mortgage  bonds  of  a  foreign  street 
railway  corporation  that  the  principal  thereof  and  the  coupons  at- 
tached  thereto  shall  be  payable  in  a  certain  city  of  the  state ;  ^  a  single 
sale  of  rieal  estate  by  a  foreign  religious  corporation;*  dealings  by  a 
foreign  corporation  with  citizens  of  other  states  in  reference  to  prop- 
erty situated  without  the  state,  although  the  parties  meet  and  draw 
up  the  contract  within  the  state ;  ^  the  making  of  a  contract  out  of  the 
state  by  which  title  to  a  tract  of  land  within  the  state  is  acquired  by 
a  foreign  corporation ;  *  contracting  outside  of  the  state  with  one  also 
living  outside  to  purchase  timber  situated  in  the  state,  in  contempla- 
tion of  subsequently  doing  business  in  the  state ;  ^  the  entering  by  a 
foreign  corporation  into,  a  contract  with  its  stockholders,  who  are 
citizens  of  the  state,  by  which  they  are  to  can  fruit  and  hold  it  subject 
to  the  order  of  the  corporation  which  was  the  agent  of  all  its  mem- 
bers in  making  the  sale  of  their  commodities ;  ®  the  interstate  trans- 

91  Holman  v.  Durham  Buggy  Co.,  —  Mich.  — ,  164  N.  E.  396. 

Ala.  — ,  76  So.  914;   Creteau  v.  Foote  98  New    Jei'sey    Steel    Tube    Co.    v. 

&  Thorne  Glass  Co.,  40  N.  Y.  App.  Div.  Riehl,  9  Pa.  Super.  Ct.  220.     See  also 

215,  57  N.  Y.  Supp.  1103.  Dempster  Mill  Mfg.  Co.  v.  Humphries, 

95  Security    Co.    v.    Panhandle    Nat.  —  Tex.  Civ.  App.  — ,  202  S.  W.  981. 
Bank,  93  Tex.  575,  57  S.  W.  22,  rev'g  99  A.   Booth  &   Co.   v.   Weigand,   30 
Delaware  Ins.  Co.  v.  Security  Co.  (Tex.  Utah  135,  10  L.  R.  A.  (N.  S.)  693,  83 
Civ.  App.),  54  S.  W. '916.     See  Atkin-  Pac.  734,  rev'g  on  rehearing  28  Utah 
son    V.    United    States    Operating    Co.,  872,  79  Pac.  570. 

129  Minn.  232,  L.  E.  A.  1916  E  241,  1  Toledo    Railways    &    Light    Co.    v. 

152  N.  W.  210.  Hill,  244  U.  S.  49,  61  L.  Ed.  982. 

96  Tyler  v.  Consolidated  Portrait  8  General  Conference  of  Free  Bap- 
Prame  Co.,  —  Tex.  Civ.  App.  — ,  191  tists  v.  Berkey,  156  Cal.  466,  105  Pac. 
S.  "W.  710.  411. 

97  Tidey  v.  Kent  Circuit  Judge,  179  3  Hart  v.  Livermore  Foundry  &  Ma- 
Mich.  580,  146  N.  W.  224.  chine  Co.,  72  Miss.  809,  17  So.  769. 

As  to  the  validity  of  a  chattel  mort-  4Goldsberry  v.  Carter,  100  Va.  438, 

gage   given   by   a    foreign   corporation  41  S.  B.   858. 

doing    business    in    the    state    without  S  Philip  A.  Ryan  Lumber  Co.  v.  Ball, 

having    complied    with    the    laws    gov-  —  Tex.  Civ.  App.  — ,  177  S.  W.  226. 

erning   the   admission   of   foreign   cor-  6  Kilgore  v.   Smith,   122  Pa.   St.  48, 

porations,   see  Goldberg  v.   Parker,  t-  15  Atl.  698,  in  which  case  it  was  said: 
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p  oration  of  mercliandise  by  a  foreign  steamship  company ;  "^  the 
making  of  a  contract  within  the  state,  no  sales  being  made  or  other 
business  transacted  there ;  *  the  purchase  by  a  foreign  corporation  of 
atock  in  a  domestic  corporation ;  ®  or  merely  owning  stock  in  a  domes- 
tic corporation,  even  though  such  ownership  gives  the  corporation  the 
controlling  interest  in  the  stock  of  the  domestic  corporation ;  ^^  the 
soliciting  by  a  foreign  corporation  of  subscriptions  ^^  to  its  capital 

"It  has  never  been  held' that  a  citi-  Co.  v.  Smith,  205  Fed.  643;  Colonial 
zen   of   Pennsylvania  may   not   be   a      Trust   Co.   v.  Montello   Briek   Works, 


member  or  a  stockholder  in  a  corpora- 
tion of  another  state,  or  that  a  con- 
tract between  such  member  and  his 
corporation  is  ultra  yires,  because  the 
latter  has  not  complied  with  the  pro- 
visions of  the  act  of  assembly.  Nor 
do  we  think  it  material  that  an  oc- 
casional meeting  of  the  directors  was 
held  at  Delta,  a  town  partly  in  Mary- 
land and  partly  in  this  state.  Their 
acts  are  not  necessarily  void  for  such 
reason.  1  Mor.  Priv.  Corp.  §  533.  One 
of  the  objects  of  this  act  of  assembly 
was  to  bring  eorpora.tions  employing 
their  capital  in  this  state,  and  doing 
business  here,  within  the  taxing  power 
of  the  commonwealth.  It  does  not  ap- 
pear that  this  corporation  brought  any 
of  its  capital  into  this  state.  Its  place 
of  business  was  in  Maryland." 

7  Philadelphia  &  G.  S.  S.  Co.  v. 
Pechin,  61  Pa.  Super.  Ct.  401;  Hay- 
man  V.  Monongahela  Consol.  Coal  & 
Coke  Co.,  81  W.  Va.  144,  94  S.  B.  36. 

8  Commercial  Wood  &  Cement  Co. 
V.  Northampton  Portland  Cement  Co., 
41  N.  Y.  Misc.  242,  84  N.  T.Supp.  38, 
afE'd  87  N.  Y.  App.  Div.  633,  84  N.  Y. 
Supp.  1121. 

The  mere  signing  of  a  contract  in 
the  state  by  a  foreign  corporation  does 
not  constitute  doing  business  in  the 
state  in  violation  of  a  statute  relative 
to  foreign  corporations  doing  business 
jn  the  state.'  Journal  Printing  Co.  v. 
fnter-Ocean  Newspaper  Co.,  167  111. 
A.pp.  274;  Briggs  v.  General  Colonial 
Co.,  Inc.,  168  N.  Y.  Supp.  74. 

9  Toledo    Traction,   Light   &   Power 


172  Fed.  310;  People  v.  American  Bell 
Tel.  Co.,  117  N.  Y.  241,  22  N.  E.  1057; 
Com.  Vi  Standard  Oil  Co.,  101  Pa.  St. 
119.  See  also  In  re  Green's  Estate, 
102  N.  Y.  Misc.  45,  168  N.  Y.  Supp. 
364. 

10  Peterson  v.  Chicago,  E.  I.  &  P. 
B.  Co.,  205  U.  S.  364,^51  L.  Ed.  841; 
Toledo  Traction,  Light  &  Power  Co.  v. 
Smith,  205  Fed.  643;  Manuington  v. 
Hoeking  Valley  By.  Co.,  183  Fed.  133. 
See  also  Com.  v.  Wilkes-Barre  &  H.  E. 
Co.,  251  Pa.  6,  95  Atl.  915.  See,  how- 
ever. Central  Life  Securities  Co.  v. 
Smith,  236  Fed.  170,  holding  that  the 
holding  of  stock  of  a  domestic  cor- 
poration by  a  foreign  corporation  con- 
stitutes doing  business  in  the  state  by 
the  foreign  corpjoration. 

11  United  States.  Payson  v.  Withers, 
5  Biss.  269,  Fed.  Cas.  No.  10,864. 

California.  See  General  Conference 
of  Free  Baptists  v.  Berkey,  156  Cal. 
466,  105  Pac;  411. 

Kansas.  Bartlett  v.  Chouteau  Ins. 
Co.,  18  Kan.  369. 

Missouri.  M.  A.  Kelly  Broom  Co.  v. 
Missouri  Fidelity  &  Casualty  Co.,  195 
Mo.  App.  305,  191  S.  W.  1128. 

Pennsylvania.  Philadelphia  &  Gulf 
S.  S.  Co.  V.  Clark,  50  Pa.  Super.  Ct. 
415;  Galena  Mining  &  Smelting  Co.  v. 
Frazier,  20  Pa.  Super.  Ct.  394;  Wild- 
wood  Pavilion  Co.  v.  Hamilton,  15  Pa. 
Super.  Ct.  389. 

In  Payson  v.  Withers,  5  Biss.  269, 
Fed.  Cas.  No.  10,864,  Drummond,  J.) 
said:  "Conceding  that  a  state  would 
have  the  power  to  prevent  any  of  its 
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stock;  the  sales  of  its  shares  of  stock ;i*   (though  a  contrary  view 
is  entertained  in  Alabama  where  it  is  held  that  the  sale  of  stock  is 


citizens  from  subscribing  within  its 
own  limits  to  tie  stock  of  a  corpora- 
tion of  another  state,  it  would  require 
a  clear  and  explicit  declaration  that 
such  a  subscription  would  be  null  and 
void  except  upon  compliance  with  cer- 
tain terms.  This  act  relates  to  the 
usual  business  done  by  a  corporation 
and  by  its  agents,  and  does  not  refer 
to,  obtaining  subscriptions  to  its  stock. 
The  ordinary  business,  for  instance, 
done  by  the  corporation  in  question 
here,  was  an  insurance  business.  The 
obtaining  of  subscriptions  was  an  act 
preliminary  to  the  commencement  of 
its  business.  When  the  subscriptions 
were  obtained,  and  the  corporation 
was  set  in  motion  and  was  made  to 
perform  its  functions,  then  the  ordi- 
nary business  referred  to  by  thjs  act 
began — the  issuing  of  policies  of  in- 
surance and  performing  the  general 
and  other  business  connected  with 
such  corporations.  I  do  not  think  that 
it  is  a  fair  or  reasonable  construc- 
tion of  the  language  of  this  law  that 
it  intended  to  prohibit  such  an  act 
as  this.  It  does  not  appear,  in  point 
of  fact,  by  this  special  defense  which 
I  am  now  considering,  that  the  cor- 
poration was  doing  any  of  its  ordinary 
business.  The  language,  I  think,  there- 
fore, of  this  sixth  section,  intended 
to  exclude  any  such  agreement  as  was 
made  by  the  defendant  in  this  case, 
when  it  declared  that  it  was  not  to 
apply  to  persons  acting  as  agents  for 
a  special  and  temporary  purpose,  or 
for  purposes  not  within  the  ordinary 
business  of  such  corporation." 

12Denmau  v.  Kaplan,  —  Tex.  Civ. 
App.  — ,  205  S.  W.  739.  See  also  Cock- 
burn  V.  Kinsley,  25  Colo.  App.  89,  135 
Pac.  1112;  Brown  v.  Guarantee  Sav- 
ings, Loan  &  Investment  Co.,  46  Tex. 
Civ.  App.  295,  102  S.  "W.  138. 

First  Nat.  Bank  v.  Leeper,  121  Mo. 


App.  688,  97  S.  "W.  636,  citing  Payson 
V.  Withers,  5  Biss.  269,  Fed.  Cas.  No. 
10,864,  the  court  said:  "The  business 
of  the  corporation  here  involved  was 
that  of  a  telegraph  and  telephone  com- 
jjany.  That  is  a  well  known  business, 
and  the  prosecution  of  such  business 
does  not  consist  in  selling  some  of  its 
stock  to  an  individual.  Such  trans- 
action or  such  transactions,  it  is  true 
may  occur,  but  they  are  not  the  usual, 
or  customary,  or  ordinary  business  of 
a  telegraph  or  telephone  company,  nor 
is  such  corporation  organized  for  the 
transaction  of  such  business." 

A  foreign  corporation  engaged  in 
operating  a  mine  in  another  country, 
which  borrows  money  in  the  state  and 
issues  in  the  state  shares  of  stock  to 
a  nonresident  of  the  state,  is  not  "do- 
ing any  business  in  the  state  within 
the  meaning  of  a  statute  making  the 
directors  of  a  foreign  corporation  li- 
able for  its  debts  if  it  does  "any 
business"  in  the  state  without  com- 
plying with  conditions  precedent  to  its 
right  to,  do  business  therein,  notwith- 
standing the  letterheads  of  the  treas- 
urer stated  that  the  main  office  of  the 
corporation  was  in  the  state.  Cock- 
burn  V.  Kinsley,  25  Colo.  App.  89,  135 
Pac.  1112. 

A  contract  by  which  a  foreign  cor- 
poration agreed  to  exchange  a  certain 
number  of  its  shares  of  stock  for  ad- 
'  vertising  in  a  local  newspaper,  the 
purpose  of  the  advertising  being  to 
sell  treasury  stock  of  the  corporation 
to  raise  money  for  the  development  of 
its  properties,  does  not  constitute  do- 
ing business  in  the  state.  Clark  v. 
Kansas  Petroleum  Co.,  144  Mo.  App. 
182,  129  S.  W.  466.  Johnson,  J.,  said: 
"The  case  falls  squarely  within  the 
rule  applied  by  this  court  in  Bank  v. 
Leeper,  121  Mo.  App.  688,  97  S.  W. 
636,  where,  after  reviewing  the  author- 
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the  exercise  of  a  corporate  function  within  the  meaning  of  a  constitu- 
tional and  statutory  prohibition  against  a  foreign  corporation  en- 
gaging in  or  transacting  business  in  the  state  before  complying  with 
certain  conditions,^^  and  a  sale  of  the  stock  of  a  foreign  corporation 
made  in  the  state  by  an  agent  of  the  corporation  is  engaging  in  or 
transacting  business  in  the  state  within  the  meaning  of  a  statute  pro- 
hibiting a  corporation  not  complying  with  certain  statutory  require- 
ihents  from  engaging  in  or  transacting  business  in  the  state  and  mak- 
ing it  unlawful  for  it  and  its  agents  so  to  do  ^*) ;  the  soliciting  and  re- 
ceiving of  subscriptions  to  a  newspaper  or  periodical  published  by  it 
in  another  state ;  ^*  or  soliciting  advertisements  to  be  published 
therein ;  ^®  the  licensing  by  a  foreign  corporation  of  its  .telephones 
to  a  domestic  corporation,  receiving  a  stipulated  sum  per  month  for 
each  machine  used.'^'  The  making  by  a  foreign  corporation  of  a 
collateral  trust  mortgage  to  a  domestic  trust  company  to  secure  an 
issue  of  bonds,  and  an  underwriting  agreement  to  sell  part  of  the 
bonds,  the  procuring  by  the  agent  in  the  underwriting  agreement  of 
the  defendant's  signature  to  the  underwriting  agreement,  the  receipt 
of  moneys  from  the  defendant  on  his  contract,  the  delivery  to  him 
of  the  bonds  he  thus  paid  for,  and  the  assignment  of  the  underwriting 
agreement  to  another  to  secure  a  note  given  to  it  by  the  foreign  cor- 
poration, do  not  constitute  doing  business  in  the  state  within  the 
meaning  of  a  statute  requiring  foreign  corporations  to  procure  a 

ities,  we  held  that  a  contract  made  915.     And   see   Ulmer   v.   First   Nat. 

in  this  state  by  a  corporation  for  the  Bank,   61   Fla.   460,   55   So.  405,   408, 

sale  of  its  capital  stock  was  not  a  part  holding  that  under  Florida  Laws  1907, 

of  the  business  the  corporation  was  or-  c.    5717,    §§  1,    4,    a    note    given    for 

ganized  to  conduct.    Speaking  through  the  purchase  price  of  stock  of  a  f  or- 

Ellison,  J.,  we  said :  '  Such  a  transae-  eign  corporation  sold  in  the  state  to  a 

tion   or  such  transactions,   it  is  true,  purchaser  is  void. 

may  occur,  but  they  are  not  the  usual  14  Jones  v.  Martin,  —  Ala.  App.  — , 

or  customary  or  ordinary  business  of  74  So.  761. 

a  telegraph  or  telephone  company  (or  15  Beard  v.  Union  &  A.  Pub.  Co.,  71 

business  company),  nor  is  such  a  cor-'  Ala.  60;   Crocker  v.  Muller,  40  N.  Y. 

poration  organized  for  the  transactiom  Misc.  685,  83  N.  Y.  Supp.  189. 

of  such  business.'  "  iSBoardman  v.  8.  S.  McClure  Co., 

See  also  Kelly  Broom  Co.  v.  Missouri  123    Fed.    614;    American    Contractor 

Fidelity  &  Casualty  Co.,  195  Mo.  App.  Pub.  Co.  v.  Bagge,  91  N.  Y.  Supp.  73. 

305,   191  S.   W.   1128;    SoTithworth  v.  See  also  Bell  Tel.  Co.  v.   Galen  Hall 

Morgan,  71  N.  Y.  Misc.  214,  128  N.  Y.  Co.,  77  N-.  J.  L.  253,  72  Atl.  47;  System 

Supp.  598,  aff'd  143  N.  Y.  App.  Div.  Co.  v.  Advertisers'  Cyclopedia  Co.,  121 

648,  128  N.  Y.  Supp.  196.  N.  Y.  Supp.  611. 

13  Jones  V.  Martin,  -^  Ala.  App.  — ,  17  United   States   v.   American  Bell 

74  So.  761.    See  also  Com.  v.  Wilkes-  Tel.  Co.,  29  Fed.  17. 
Barre  &  H.  E.  Co.,  251  Pa.  6,  95  Atl. 
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certificate  of  compliance  with  the  laws  of  the  state  before  doing  busi- 
ness therein.^'  Where  a  foreign  corporation  agrees  with  a  resident 
of  the  state  to  furnish  a  transcript  qf  the  testimony  at  a  hearing  before 
the  Federal  Interstate  Commerce  Commission,  and  performs  the  work 
in  another  state  and  sends  it  to  the  party  in  the,  stjate,  it  is  not  engaged 
in  transacting  business  in  the  state.^^  .  A  foreign  corporation  need  not 
comply  with  a  statute  requiring  foreign  corporations  before  doing 
business  in  the  state  to  file  in  a  designated  oifice  a  copy  of  its  charter 
where  the  business  done  by  it  in  the  state' was  that  of  another  corpora- 
tion which  had  duly  complied  with  such  statute,,  and  for  which  the 
first  mentioned  corporation  acted  as  agent.^"   '     , 

XV.    NONCOMPLIANCE    BY    FOEEIGN     CORPORATIONS    WITH    STATUTES 

§  5941.  In  general.  There  is  much  conflict  in  the  different  juris- 
dictions as  to  the  effect  of  failure  upon  the  part  of  a  foreign  'eoi"pora- 
tion  to  comply  with  a'  statute  imposing  conditions  upon  its  right  to  do 
business  in  the  state,  and  it  is  impossible  to  reconcile  the  cases.  Of 
course  the  question  depends  primarily  upon  thfe  terms  of  the  particu- 
lar statute,  and  the  intention  of  the  legislature ;  but  even  when  stat- 
utes have  been  substantially  the  same,  th^  cbiiirts  hkve  iiot  agreed 
in  construing  them.^^ 

18  Union  Trust  Co.  of  Eoehester  v.  statute  shows  that  it  was  intended  to 
Siekels,  125  N.  Y.  App.  Div,  105,  109  prevent,  a  foieign  stoek  -corporation 
N.  Y.  Supp.  262,  Eobson,  J.,  said:  "All  from  doing  in  this  state  the  business 
of  these  facts  relate  only  to  and  are  for  the  doing  of  which  it.  was  organ- 
a  part  of  an  apparently  legitimate  ef-  ized  until  it  bad  procured  the  required 
fort  on  the  part  of  the  telephone  com-  certificate,  and  that  it  rdoes,  not  con- 
pany  to  dispose  of  its  bonds;  that  is,,  templiate  ,a  prohibition.,. sitJie.r,  of  the 
in  other  words,  to  borrow  money.  What  sale  of  its  st.ocls;  ,or  borrowing  money 
the  expression  'doing  busineaa,'  or  to  on  its  obligations...  It  obviously  re- 
'do  business,'  within  this  state,  as  lates  only,  to  1jhe  regular  and  custom- 
used  in  the  statute,  really  means,  has  ary  (business  operations  o.f  the  eorpo- 
received  judicial  attention  in  many  ration."  ,.'..  .-..;,  .  .; 
cases;  but,  except  in  the  present  case^  iSLaw,  Bpporting.Go..  v.,Texa,s,)5raiu 
it  does  not  seem  to  have  been  yet  held  &  Elevator  po,,, t— .Tex.  Civ..  App.  — , 
that  a  foreign  corporation  was  doing  168.S.,'W.  10.01.,,..  .  ,.;  ,  , 
business  in  this  state,  within  the  mean-  20  Genej-al  Wjlmington  Coal  Co.  v. 
ing  of  the  statute,  when  it  had  done  no  Finance i Co..  of  Pennsylvania,  125  111. 
business  therein  beyond  presenting  for  App.  .89. 

sale  and  selling  to  individual  purcbas-  21  5;irven  v.  Virginia:C.arolina  Ohem- 

ers,  or  floating  on  the  market,  either  ieal  Co.,  145  Fed.  288,  7  Ann.  Cas.  219; 

its    stock    or    its    bonds.      Payson    v.  Model     Heating     Co..  v.    Magarity,    1 

Withers,    19    Fed.    Cas.    29,    30    (No.  Boyce  (Del.)  240,  75  Atl.  614;  Wash- 

10,864).      The'  plain    reading    of    the  burn  Mill  Co,  v.:Bartlett,  3  N.  D.  138, 
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In  order  to  consider  logically  the  effect  of  noncompliance  by  for- 

54  N.  W.  544;  Garrett-Ford  Co.  v.  Ver-      with     the     statute     are     nevertheless 
mont  Mfg.  Co.,  20  B.  I.  187,  38  L.  E.  A.   ■'  valid,  on  the  ground  that  the  purpose 


545,  78  Am.  St.  Eep.  852,  37  Atl.  948. 
In  Washburn  Mill  Co.  v.  Bartlett,  3 
N.   D.   138,  54  N.  W.  544,  the  court 
said:   "The  statutes,  too,  present  great 
^ariety.    Spme,  like  ours,  are  prohib- 
itory  in   form,   with   no    penalty   at- 
tached,  and   silent   as   ta  the   conse- 
quences    of     noncompliance.     Others, 
while  not  prohibitory  in  f5rm,  attach 
a  penalty  for  doing  or  failing  to  do 
certain  specified  things.     Others  have 
both    the    prohibitory    form    and   the 
penalty.    Some  declare  contracts  made 
without  compliance  with  their  provi- 
sions void  and  unenforceable   or  un- 
lawful.    Others   specify   various  eon- 
sequences   that   shall  follow   noncom- 
pliance.    One    class    of   eases,   where 
the  statutes  are  prohibitory,  with  pen- 
alty   attached,    holds    that    contracts 
made    without    compliance    with    the 
terms  of  the  statute  are  nevertheless 
valid  and  enforceable,  on  the  ground 
that  by  annexing  a  penalty  the  legis- 
lature manifested  its  purpose  that  the 
penalty    should    be    exclusive    of    all 
other  consequences  of  noncompliance. 
Another  class  of  eases,  under  similar 
statutes,  holds  that  the  annexation  of 
a  penalty  renders  all  acts  which  sub- 
ject the  party  to  the  penalty  unlaw- 
ful, and  hence  unenforceable,  on  the 
universally  accepted  proposition  that 
no  cause  of  action  can  be  based  upon 
an  unlawful  transaction.     See  Buxton 
V.   Hamblen,   32   Me.   448;    Miller   v. 
Post,  1  Allen  (Mass.)  434;  Wheeler  v. 
Eussell,  17  Mass.  257;  Johnson  v.  Hul- 
ings,  103  Pa.  St.  498;  Holt  v.  Green,  73 
Pa.  St.  198;  Dudley  v.  Collier  (Ala.), 
6   South.  Eep.   304;   Insurance  Co.   v. 
Harvey,  11  Wis.  412;  Elkins  v.  Park- 
hurst,  17  Vt.  105.     But  there  is  still 
another  class  of  cases,  where  the  stat- 
ute annexes  a  penalty,  that  holds  that 
contracts    made    without    compliance 


of    the   statute   was   not   to   prohibit 
business  but  to  accomplish  some  col- 
lateral object.     In  this  class  we  cite 
Lamed  v.   Andrews,   106   Mass.   435; 
Aiken    v.   Blaisdell,   41    Vt.    655;    De 
Mers    V.    Daniels,    39    Minn.    158,    39 
N.  W.  Eep.  98;   Strong  v.  Darling,  9 
Ohio   201;   Pangborn  v.   Westlake,   36 
Iowa  546;  Eahter  v.  Bank,  92  Pa.  St. 
393.    It  has  been  held  under  statutes, 
prohibitory  in  form,  but  without  pen- 
alty, and  silent  as  to  the  consequences, 
such   as  ours  heretofore   quoted, .  that 
all  contracts  entered  into  without  com- 
pliance with  the  terms  of  the  statute 
vvere  absolutely  void^    These  cases  are 
based  largely  upon  the  thought  that, 
inasmuch   as   thei'e   is   no  penalty   or 
forfeiture  provided  in  the  statute  for 
a  disregard  of  its  terms,  there  remains 
no   method  of  its  enforcement,  other 
than  to  declare  all  contracts  made  in 
disregard  of  the  statutory  provisions 
unenforceable.     Bank  v.  Page,-  6  Ore. 
431;  Hacheny  v.  Leary,  12  Ore.  40,  7 
Pae.    Eep.    329;    In    re    Comstock,    3 
Sawy.  218;  Hoffman  v.  Banks,  41  Ind. 
1;   Insurance   Co.   v.   Harrah,   47  Ind. 
236;  Insurance  Co.  v.  Thomas,  46  Ind. 
44;  Assurance  Co.  v.  Eosenthal,  55  HI. 
85.      Other    cases    arising,    like    those 
last   noticed,    under    statutes    prohib- 
itory in  form,  but  without  penalty,  or 
expressed     consequences,     have     held 
that    contracts    entered    into    without 
compliance  with  the  terms  of  the  stat- 
ute were  valid,  enforceable  contracts 
as  between  the  parties,  and  that  one 
who   had   received   and   retained   the 
benefits  of  such  a  contract  could  not 
raise  the  question  of  noncompliance." 
In      Kirven      v.      Virginia-Carolina 
Chemical  Co.,  145  Fed.  288,   79  Ann. 
Cas.  219,  it  was  said:     "There  is  very 
great  conflict  in  the  decisions  of  the 
state  courts  construing  the  effect  of 
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eign  corporations  with  statutes  imposing  certain  conditions  to  be  per- 


the  failure  of  foreign  corporations  to 
comply  with  these  laws.  Numerous 
cases  in  the  states  of  Alabama,  Colo- 
rado, Illinois,  Indiana,  Kentucky, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Oregon,  Pennsylvania, 
Tennessee,  Texas,  Utah,  Vermont,  and 
Wisconsin  hold  that  such  failure  to 
comply  renders  the  contracts  of  for- 
eign corporations  absolutely  void  and 
unenforceable,  and  especially  so  where 
no  "criminal  penalty  attaches  by  the 
terms  of  the  statute.  This  harsh  doe- 
trine  naturally  shocks  the  conscience. 
It  virtually  encourages  the  individual 
citizen  to  be  dishonest  and  repudiate 
his  obligations,  and  that,  too,  where 
he  has  reaped  the  full  fruits  and  bene- 
fits of  the  contract.  Very  naturally, 
and  rightly,  the  courts-have  sought  to 
avoid  the  consequences  of  such  vicious 
'legislation  and  the  moral  turpitude  its 
strict  enforcement  involves.  We 
therefore  find  many  other  cases  in  the 
states  of  Arkansas,  Colorado,  Idaho, 
Indiana,  Kansas,  Kentucky,  Massachu- 
setts, Minnesota,  Missouri,  Montana, 
New  Hampshire,  North  Dakota,  Ohio, 
Enode  Island,  South  Dakota,  Wash- 
ington, and  West  Virginia,  holding 
that  such  contracts  are  not  void  or 
unenforceable,  but  that  foreign  cor- 
porations which  have  failed  to  com- 
ply are  nevertheless  permitted  to  sue 
upon  them.  Some  of  these  decisions 
are  based  upon  the  superior  claim  of 
the  law  of  comity,  others  upon  the 
assumption  that  the  criminal  penalty 
provided  by  the  statutes  is  exclusive 
of  all  civil  forfeiture  of  the  contract. 
Other  cases  in  Kentucky,  North  Da- 
kota, Pennsylvania,  South  Dakota, 
and  Washington,  hold  that,  where  a 
party  has  entered  into  a  contract  with 
a  foreign  corporation  and  has  received 
the    benefit    thereof,    he    is    estopped 


from  setting  up  the  failure  to  comply 
with  these  statutes  by  the  corpora- 
tion, for  the  purpose  of  avoiding  his 
liability  on  the  contract.  Still  other 
cases  hold  that  failure  to  comply  with 
these  statutes  does  not  render  its  con- 
tracts wholly  void,  but  only  operates 
to  suspend  the  right  of  the  defaulting 
corporation  to  sue  until  it  does  com- 
ply. *  *  *  It  seems  to  us  that  the 
position  last  above  referred  to,  hold- 
ing the  contract  good,  but  suspending 
the  remedy,  is  the  reasonable  and 
honest  one  to  take.  It  may  be  ad- 
mitted that  some  practical  protection 
is  afforded  to  the  private  citizen  of 
a  state  by  these  statutes,  in  that  they 
tend  to  keep  out  irresponsible  foreign 
corporations  seeking  to  impose  upon 
such  citizens;  therefore  it  may  well 
be  demanded  of  foreign  corporations 
that  they  shall  carefully  comply  with 
these  statutory  conditions,,  ind,  in 
caSe  they  do  not,  the  criminal  penalty 
be  enforced  and  the  civil  right  to 
sue  be  suspended.  But  surely  this  is 
going  far  enough,  for  practically,  un- 
der modern  conditions,  the  largest 
proportion  of  the  commercial  and 
other  business  transactions  occurring 
are  carried  on  under  corporate  fran- 
chises, and  busy  corporations,  like 
busy  individuals,  may  forget,  or  over- 
look to.  comply,  or  make  mistakes 
in  compliance  with  these  condi- 
tions— a  failure  not  malum  in  se, 
but  simply  malum  prohibitum.  On 
the  other  hand,  for  individuals  to  re- 
pudiate the  obligations  of  honest  con- 
tracts of  which  they  have  derived  the 
benefit  involves  moral  turpitude  of  the 
gravest  character,  and  neither  legis- 
latures nor  courts  can  afford  to  en- 
courage them  in  so  doing.  The  law 
should  protect  its  citizens,  but,  by 
such  protection,  should  not  teach  them 
to  be  dishonest." 
See  also  Model  Heating  Co.  v.  Ma- 
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formed  hy  foreign  corporations,  it  will  be  necessary  to  classify  the 
penalties  provided  by  such  statutes  for  noncompliance,  and  upon  an 
examinatipn  of  the  various  statutes  it  will  be  found  that  they  may  be 
classified  under  the  following  heads. 

(1).  Statutes  which' merely  prohibit  foreign  corporations  from  do- 
ing business  or  taking,  holding  or  disposing  of  property  in  the  state 
untir  they  have  complied  with  certain  conditions  precedent,  without 
declaring  the.  transa,ctipn  in  violation  thereof  void,  or  prescribing  any 
penalty^  , ,  ■     . -  .,,.  ■ 

(2)  Statutes  which  merely  prescribe  a  fine  or  other  specific  pen- 
alty for  sueti  noncompliance ; 

(3J' Statutes  which  merely  suspend  the  remedy  until  the  corpora- 
tion has  complied  with  th,e  conditions  imposed ; 

(4)  Statiites  prohibiting  a  foreign  corporation  which  fails  to  com- 
ply with  its  provisions  f rOm  maintaining  any  suit  in  any  court  of  the 
state ;  ■       . 

(5)  Statutes  prphibiting  a  foreign  corporation  from  maintaining  an 
action  upon  any  contract  made  in  the  state  unless  prior  to  the  mak- 
ing of  such  contract  it  has  procured  a  certificate; 

(6)  Statutes  providing  that  contracts  made  by  the  corporation  shall 
be  absolutely  void ; 

(7)  Statutes  providing  that  contracts  made  by  a  foreign  corpora- 
tion shall, be  "wholly  void  on  its  behalf"; 

(8)  Statutes  imposing  a  penalty  for  noncompliance  with  statutory 
requirements  but  providing  that  noncompliance  shall  not  invalidate  a 
contract  entered  into  by  the  corporation. 

§  5942.  Statutes  merely  prohibiting  foreign  corporations  from 
doing  business  until  compliance  therewith.  There  is  a  conflict  of 
authority  as  to  the  effect  of  the  failure  of  foreign  corporations  to 
comply  with  a  statute  which  merely  prohibits  foreign  corporations 
from  doing  business  or  taking  or  disposing  of  property  in  the  state 
until  they  have  complied  with  conditions  precedent  imposed  by  the 
statute,  without  declaring  that  transactions  in  violation  of  the 
statute  shall  be  void,  or  prescribing  any  penalty.  Some  of  the  courts 
have  held  that  contracts,  conveyances  and  other  transactions  in  vio- 
lation of  such  a  statute  are  not  void,  but  that  the  only  effect  is  to 
render  the  corporation  subject  to  proceedings  by  the  state  to  oust  it 
from  doing  business,  and  that,  until  the  state  had  proceeded  against 
it,  actions  may  be  brought  by  it  on  its  contracts  and  to  protect  its 

parity,  1  Boyee  (Del.)  240,  75  Atl.  614,      considering  the  different  views. 
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property,^^    Some  courts  reach  this  result  by  applying  the  doctrine 


22 United  States.  Boatmen's  Bank 
of  St.  Louis  V.  Fritzlen,  175  Fed.  183, 
certiorari  denied  238  U.  S.  641,  59  L. 
Ed.  1501  (mem.  dec). 

Massachusetts.  Enterprise  Brewing 
Co.  V.  Grime,  173  Mass.  252,  53  N.  E. 
855,  distinguishing  Clafflin  v.  United 
States  Credit  System  Co.,  165  Mass. 
501,  52  Am.  St.  Rep.  528,  43  N.  E. 
293,  on  the  ground  that  the  business 
transacted  by  the  defendant  in  that 
case  was  prohibited  to  all  insurers  by 
'the  Massachusetts  insurance  act  of 
1887;  C.  B.  Eogers  &  Co.  v.  Simmons, 
155  Mass.  259,  29  N.  E.  580. 

New  Mexico.  -XTnion  Trust  Co.  of 
New  York  v.  Atchison,  T.  &  S.  F.  E. 
Co.,  8  N.  M.  327,  43  Pac.  701. 
/  North  Dakota.  Natiornal  Cash  Eeg- 
ister  Co.  v.  Wilson,  9  N.  D.  112,  81 
N.  W.  285;  United  States  Savings  & 
Loan  Co.  v.  Shain,  8  N.  D.  136,  77  N. 
W.  1006;  Bed  Eiver  Lumber  Co.  v. 
Children  of  Israel,  7  N.  D.  46,  73  N. 
W.  203;  Washburn  Mill  Co.  v.  Bartlett, 
3  N.  D.  138,,  54  N.  W.  544. 

Oklahoma.  Cooper  v.  Ft.  Smith  & 
W.  E.  Co.,  23  Okla.  139,  99  Pae.  785. 

South  Dakota.  Wright  v.  Lee,  2  S. 
T>.  596,  51  N.  W.  706,  a£E  'd  on  rehear- 
ing, 4  S.  D.  237,  55  N.  W.  931.  .. 

In  Washburn  Mill  Co.  v.  Bartlett,  3 
N.  D.  138,  54  N.  W.  544,  quoting  with 
approval  Wright  v.  Lee,  2  S.  D.  596,  51 
N.  W.  706,  the  court  said:  "The  eases 
which  we  have  cited  from  the  various 
classes  demonstrate,  perhaps,  the  lack 
of  uniformity  with  more  certainty 
than  they  point  to  the  correct  rule  of 
construction.  Yet,  when  studied,  the 
cases  are  all  found  seeking  one  com- 
mon object, — the  legislative  purpose. 
'The  intent  of  the  lawmaker  is  the 
law';  the  embarrassment  is  in  declar- 
ing that  intent.  This  intention  may 
be  declared  in  the  act,  or  it  may  be 
inferred  from  its  provisions  in  con- 
nection with   the   subject-matter   and 


circumstances.  Howell  v.  Stewart,  54 
Mo.  400;  Machine  Co.  v.  Caldwell,  54 
Ind.  279.  In  the  statute  under  dis- 
cussion the  legislature  specified  rea- 
sonable terms  upon  which  a  foreign 
corporation  could  launch  its  business 
over  the  entire  ftfte,  unquestioned  by 
private  interests  or  sovereign  power. 
Whatever  may  have  been  the  primary 
purpose  of  the  legislature,  it  certainly 
was  not  to  exclude  foreign  corpora- 
tions from  the  state.  Nor  is  it  reason- 
able to  presume  that  it  was  the  legis- 
lative intent  to  declare  all  contracts 
made  by  foreign  corporations  without 
compliance  with  the  statute  abso- 
lutely void.  It  were  a  reflection  upon 
legislative  wisdom  to  presume  that 
consequences  so  unusually  harsh  and 
oppressive  were  expected  to  flow  from 
the  use  of  language  so  mild  and  un- 
certain. Our  statute  is  a  simple  in- 
hibition. It  declares  no  penalty.  It 
,  does  not  declare  the  transaction  of 
business  unlawful  or  contracts  void. 
We  may  well  use  the  language  of  Jus- 
tice Swayne  in  Bank  v.  Matthews, 
supra  [98  U.  S.  621,  25  L.  Ed.  188]: 
'The  statute  does  not  declare  such  a 
security  void.  It  is  silent  upon  the 
subject.  If  Congress  so  meant  it 
would  have  been  easy  to  say  so;  and 
it  is  hardly  to  be  believed  that  this 
would  not  have  been  done,  instead  of 
leaving  the  question  to  be  settled  by 
the  uncertain  result  of  legislative  and 
judicial  decision.'  The  statute  by  its 
terms  places  foreign  corporations  upon 
an  equality  with  domestic  corporations 
in  the  matter  ai  the  publicity,  of  the 
purposes  of  their  creation  and  their 
powers,  and  in  the  matter  of  conven- 
ience and  certainty,  with, which  process 
may  be  served  upon  them.  It  is ,  not 
possible  to  readthe  statute  without  per- 
ceiving this  to  have-been  the  primary 
purpose  of  its,  enactment.  These  ob- 
jects are,  or  may  be,  highly  necessary 
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of  estoppel,  as  will  be  seen  in  discussing  the  question  elsewhere."* 

The  view  that  a  statute  which  is  prohibitory  in  form,  with  no  pen- 
alty attached,  and  silent  as  to  the  consequences  of  noncompliance 
does  not  render  the  contracts  entered  into  with  a  corporation  before 
compliance  by  it  with  such  statute  unenforceable  and  void,  is,  how- 
ever, contrary  to  the  weight  of  authority.  Most  of  the  courts  hold 
that  the  object  of  the  statute  is  to  prohibit  foreign  corporations,  on 
grounds  of  public  policy,  from  doing  any  business  in  the  state  until 
they  have  complied  with  all  the  conditions  precedent  prescribed  by 
the  statute,  that  this  prohibition  is  absolute  and  renders  illegal  a 
contract  made  by  a  foreign  corporation  in  the  state  in  violation  of  the 
statute,  and  that  since  the  contract  is  thus:  illegal,  the  corporation 
cannot  maintain  an  action  to  enforce  it."*    The  cases  which  hold  to  this' 


for  the  protection  and  convenience  of 
our  citizens  dealing  -with  such  cor- 
porations. The  legislature,  having 
specified  the  duties  orf  the  foreign  cor- 
poration, provided,  in  chapter  26  of 
the  Civil  Code,  the  means  of  their  en- 
forcement, 9,nd  made  it  the  duty  of 
every  prosecuting  attorney  to  see  that 
such  conditions  were  fulfilled,  or  the 
corporation  barred  from  the  exercise 
of  any  corporate  franchise  within  this 
state.  This  we  believe  to  have  been 
the  remedy,  and  the  only  remedy,  in 
the  mind  of  the  legislature.  These 
I'espondents  dealt  with  appellant 
as  a  corporation.  They  received 
and  retained  its  property,  and  exe- 
cuted their  obligation  to  pay  for 
the  same.  The  corporation  has  ful- 
filled its  contract,  and  now  respond- 
ents, without  offering  to  return  the 
consideration  for  their  note,  ask  that 
they  be  released  from  the  perform- 
ance of  their  eontratt,  for  no  reason 
other  than  the  failure  of  appellant  to 
perform  a  duty  that  it  owed  to  the 
state  at  large,  but  the  nonperform- 
ance of  which  in  no  manner  preju- 
diced respondents.  We  are  unwilling 
to  ingraft  upon  a  silent  statute  a  con- 
sequence so  inequitable." 

See  also  State  v.  American  Book  Co., 
69  Kan.  1,  1  L,  E.  A.  (N.  S.)  1041,  2 
Ann.  Cas.  56,  76  Pac.  411;  National 


Cash  Eegister  Co.  v.  Wilson,  &  N.  D. 
112,  81  N.  W.  285. 

23  See  §§5951-5953,  infra. 

24  United  States.  Pittsburgh  Const. 
Co.  v.  West  Side  Belt  E.  Co.,  154  Fed. 
929,  11  L.  E.  A.  (N.  S.)  1145;  Dia- 
mond Glue  Co.  V.  United  States  Glue 
Co.,  103  Fed.  838,  aff'd  187  TJ.  S.  611, 
47  L.  Ed.  328;  McCanna  &  Eraser  Co. 
V.  Citizen;3  Trust  &  Surety  Co.  of 
Philadelphia,  74  Fed.  597;  Lamb  v. 
Lamb,  6  Biss.  420,  Fed.  Cas.  No.  8,018; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Elliott,  7  Sawy.  17,  5  Fed.  225;  Sem- 
ple  v.  Bank  of  British  Columbia,  5 
Sawy.  88,  Fed.  Cas.  No.  12,659;  In  re 
Comstoek,  3  Sawy.  218,  Fed.  Cas.  No. 
3,078. 

Alabama.  George  M.  MuUer  Mfg. 
Co.  V.  First  Nat.  Bank  of  Dothan,  176 
Ala.  229,  57  So.  762;  American  Amuse- 
ment Co.  V.  East  Lake  Chutes  Co.,  174 
Ala.  526,  56  Soi  961;  Alabama  West- 
ern E.  Co.  V.  Talley-Bates  Const.  Co., 
162  Ala.  396,  50  So.  341;  Armour  Pack- 
ing Co.  of  Louisiana  v.  Vinegar  Bend 
Lumber  Co.,  149  Ala.  205,  13  Ann. 
Cas.  951,  42  So.  866;  Hanchey  v.  South- 
ern Building  &  Loan  Ass'n,  140  Ala. 
245,  37  So.  272;  Electric  Lighting  Co. 
of  Mobile  v.  Bust,  11,7  Ala.  680[,  23  So. 
751;  Farrior  v.  New  England  Mort- 
gage Security  Co.,  88  Ala.  275;  7  So. 
200;  Dudley  v.  Collier,  87  Ala.  431,  13 
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view  are  based  largely  upon  the  thought  that,  inasmuch  as  there  is 
no  penalty  of  forfeiture  provided  in  the  statute  for  a  disregard  of  its 


Am.  St.  Eep.  55,  6  So.  304,  distin- 
guishing Sherwood  v.  Avis,  83  Ala.  115, 
3  Am.  St.  Eep.  695,  3  So.  307.  Com- 
pare American  Loan  &  Trust  Co.  v. 
East  &  West  R.  Co.,  37  Fed.  242,  con- 
struing the  Alabama  Constitution. 

Delaware.  See  B.  A.  Strout  Co.  v. 
Howell,  2  Boyee  489,  82  Atl.  238; 
Model  Heating  Co.  v.  Magarity,  1 
Boyce  240,  75  Atl.  614;  Beeber  v.  "Wal- 
ton, 7  Houst.  471,  32  Atl.  777. 

Illinois.  Pennsylvania  Co.  for  In- 
surance on  Lives,  etc.  v.  -Bauerle,  143 
ni.  459,  33  N.  B.  166;  Cincinnati  Mut. 
Health  Assur.  Co.  v.  Eosenthal,  55  111, 
85,  8  Am.  Rep.  626. 

Indiana.  State  v.  Briggs,  116  Ind. 
55, 18  N.  E.  395;  Cassaday  v.  American 
Ins.  Co.,  72  Ind.  95;  Farmers'  &  Mer- 
chants' Ins.  Co.  V.  Harrah,  47  Ind. 
2?6;  Union  Cent.  Life  Ins.  Co.  v. 
Thomas,  46  Ind.  44;  Hoffman  v.  Banks, 
41  Ind.  1;  Daniels  v.  Barney,  22  Ind. 
207;  Rising  Sun  Ins.  Co.  v.  Slaughter, 
20  Ind.  520. 

Kentucky.  Franklin  Ins.  Co.  v. 
Louisville  &  A.  Packet  Co.,  9  Bush 
591. 

Maine.  Buxton  v.  Hamblen,  32  Me. 
448. 

Massachusetts.  Reliance  Mut.  Ins. 
Co.  V.  Sawyer,  160  Mass.  413,  36  N.  B. 
59;  Williams  v.  Cheney,  8  Gray  206; 
Washington  County  Mut.  Ins.  Co.  v. 
Dawes,  6  Gray  376;  Jones  v.  Smith,  3 
Gray  500.  '  Compare,  however,  Enter- 
prise Brewing  Co.  V.  Grimes,  178  Mass. 
252,  53  N.  E.  855. 

Michigan.  Heffron  '  v.  Daly,  133 
Mich.  613,  95  N.  W.  714;  Rough  v. 
Breitung,  117  Mich.  48,  75  N.  W.  147; 
People's  Mut.  Ben.  Society  v.  Lester, 
105  Mich.  716,  63  N.  W.  977;  Seamans 
V.  Temple  Co.,  105  Mich.  400,  28  L.  R. 
A.  430,  55  Am.  St.  Rep.  457,  63  N.  W. 
408. 

Minnesota.    Seamans    v.    Christian 


Bros.  Mill  Co.,  66  Minn.  205,  68  N.  W. 
1065, 

Missouri.  '  Parke,  Davis  &  Co.  v. 
Mullett,  245  Mo.  168,  149  S.  W.  461; 
United  Shoe  Machinery  Co.  v.  Ram- 
lose,  210  Mo.  631,  109  S.  W.  567;  Tri- 
State  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.,  192  Mo. 
404,  4  L.  R.  A.  -(N.  S.)  6«8,  111  Am. 
St.  Rep.-  511,  4  Ann.  Cas.  808,  90  S.  W. 
1020;  Farrand  Co.  v.  Walker,  169  Mo. 
App.  602,  155  S.  W.  68;  Ehrhardt  v. 
Robertson,  J8  Mo.  App.  404;  Blevina 
V.  Fairley,  71  Mo.  App.  259;  Williams 
V.  ScuUin,  59  Mo,  App.  30. 

Nebraska.  Barbor  v.  Boehui,  21 
Neb.  450,  32  N.  W.  221. 

New  .Jersey,  Stewart  v.  Northamp- 
ton Mut.  Live  Stock  Ins.  Co.,  38  N.  J. 
L.  436. 

New  York.  Neuchatel  Asphalt  Co. 
V.  New  York,  9  Misc.  376,  30  N.  Y. 
Supp.  252;  New  Hope  Delaware  Bridge 
Co.  V.  Poughkeepsie  Silk  Co.,  25 
Wend.  648;  Pennington  &  Kean  v. 
Townsend,  7  Wend.  276. 

Ohio.  Manhattan  Ins.  Co.  v.  Ellis, 
32  Ohio  St.  388. 

Oregon.  Hacheny  v.  Leary,  12  Ore. 
40,  7  Pae.  329;  Bank  of  British  Co- 
lumbia V.  Page,  6  Ore.  431, 

Pennsylvania,  Lasher  v.  Stimson, 
145  Pa.  St.  30,  23  Atl.  552;  Thome  v. 
Travellers'  Ins.  Co.,  80  Pa.  St.  15,  21 
Am.  Rep.  89;  Western  Massachusetts 
Mut.  Fire  Ins.  Co.  v.  Girard  Point 
Storage  Co.,  19  Pa.  Co.  Ct.  113;  In  re 
Office  Specialty  Mfg.  Co.,  12  Pa.  Co. 
Ct.  44.  See  Pittsburgh  Const.  'Ca.  v. 
West  Side  Belt  R.  Co.,  154  Fed.  929, 
11  L.  R.  A.  (N.  S.)  1145. 

Tennessee.  Advance  Lumber  Co.  v. 
Moore,  126  Tenn.  313,  148  S.  W.  212; 
Harris  v.  Columbia  Water  &  Light  Co., 
108  Tenn.  245,  67  S.  W.  811;  Law 
Guarantee  &  Trust  Co.  v.  Jones,  103 
Tenn.  245,  58  S.  W.  219;   New  York 
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terms,  there  remains  no  method  of  its  enforcement,  other  than  to 
declare  all  contracts  made  in  disregard  of  the  statutory  provisions 
unenforceable.^^ 


Nat.  Building  &  Loan  Ass'n  v.  Can- 
non, 99  Tenn.  344,  41  8.  W.  1054;  Gary- 
Lombard  Lumber  Co.  v.  Thomas,  92 
Tenn;  587,  22  S.  W.  743;  First  Nat. 
Bank  V.  Coughron  (Tenn.  Ch.  App.), 
,52  S.  W.  1112;  Illinois  Building  & 
Loan  Ass'n  v.  Walker  (Tenn.  Ch. 
App.),  42  S.  W.  191;  Myers.  Mfg„  Co. 
V.  Wetzel  (Tenn.  Ch.  App.),  35  S.  W. 
896;  Cumberland  Land  Co.  v.  Canter 
Lumber  Co.  (Tenn.  Ch.  App.),  35  S. 
W.  886. 

Vermont.  Lycoming  Fire  Ins.  Co.  v. 
Wright,  55  Vt.  526. 

West  Virginia.  Childs  v.  Hurd,  32 
W.  Va.  66,  9  S.  E.  362. 

Wisconsin.  Aetna  Ins.  Co.  v.  Har- 
vey, 11  Wis.  394. 

In  a  leading  Illinois  ease,  where  a 
statute  provided  that  it  should  not  be 
lawful  for  any  agent  or  agents  of  a 
foreign  insurance  company  to  directly 
or  indirectly  take  risks  or  do  or  trans- 
act any  business  of  insurance  in  the 
state,  without  first  procuring  a 'certifi- 
cate of  authority:  from  the  auditor  of 
the  state;  and  that,  before  obtaining 
such  certificate,  such  agerit  should  fur- 
nish the  auditor  with  a  statement  set- 
ting forth  certain  facts  as  to  the  com- 
pany, together'  with  a  written  instru- 
ment, under  the  seal  of  the  company, 
and  signed  by  the  president  and  sec- 
retary, authorizing  such  agent  to  ac- 
knowledge service  of  process'  on  be- 
half of  the  company,  etc.,  it  was  held 
that  the  statute  was  intended  abso- 
lutely to  pirohibit  and  prevent  foreign 
insurance  companies  from  making  any 
contract  of  insurance  in  the.  state 
without  having  first  complied  with  the 
prescribed  conditions,  and  that,  as  a 
result  of  such  prohibition,  a  note 
taken  in  the  state  by  a  foreign  insur- 
ance company  for  stock  and  premiums, 
without  having  complied  with  the  stat- 
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ute,  was  void,  and  no  action  could  be 
maintained  thereon  by  the  company. 
Walker,  J.,  said:  "To  permit  the 
company,  when  they  admit  that  they 
have  disregarded  all  these  require- 
ments, to  recover,  would  be  for  the 
courts  to  disregard  the  clearly  ex- 
pressed will  of  the  general  assembly, 
and  to  say  what  it  has  said  shall  be 
unlawful,  is  and  shall  be  lawful  and 
binding.  To  enforce  thp  payment  of 
this  note  would  be,  virtually,  to.  re- 
peal a  plain  enactment  of  thp  legisla- 
ture. When  the, legislature  prohibits 
an  act,  or  declares  that  it  shall  be  un- 
lawful to  perform  it,  every  rule  of 
interpretation  must  say  that  the  leg- 
islature ,  intended  to  interpose  its 
power  to  prevent ,  the  act,  and,  as  one 
of .  the  means  of  its  prevention,  that 
the  courts  shall  hold  it  void.  This  is 
as  manifest  as  if  the  statute  had  de- 
clared that  it  should  be  void.  To  hold 
otherwise  would  be  to  give  the  person, 
or  corporation,  or  individual,  the  same 
rights  in  enforcing  prohibited  con- 
tracts, as  the  gaoA  citizen  who  re- 
spects and  conforms  to  the  law.  To 
permit  such  contracts  to  be  enforced, 
if  not,  offering  a  premium  to  violate 
a  law,  certainly  withdraws  a  large  por- 
tion of  the  fear  that  deters  men  from 
defying  the.  law.  To  do  so,  places  the 
person  who  violates  the  law  on  an 
equal  footing  with  those  who  strictly 
observe  its  requirements.  That  this 
contract  is  al)Solutely  void  as  to  ap- 
pellee we  entertain  no  doubt."  Cin- 
ciunati  Mut.  Health  Assuri,  Co.  v. 
Rosenthal,  55  111.  85,  8  Am.  Kep.  626. 

26  United.  States.  In  re  Comstock,  3 
Sawy.  218,  Fed.  Cas.  No.  3,0J8. 

Illinois.  Cincinns^ti  ,  Mut.  Health 
Assur.  Co.  V.  Rosenthal,  55  111.  85,  8 
Am.  Rep.  626. 

Indiana.    Farmers'     &     Merchants' 
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It  will  be  seen  that  the  authprities  are  hopelessly  divided  in  respect 
to  the  effect  of  noncompliance  by  a  foreign  corporation  with  a  statute 
such  as  that  now  under  consideration,  and  even  in  the  same  state 
conflicting  decisions  are  found.  Thus  the  Supreme  Court  of  Indiana 
has  said:  "Upon  the  subject  as  to  w-hether  contracts,  entered  into 
in  this  state  by  foreign  corporations.  When  they  havei  failed  to  comply 
with  our  statutes  prescribing  their  duties,' are  void  or  otherwise,  our 
adjudged  cases  are  in  the  utmost  confusioH.  It  is  utterly  impossible 
to  reconcile  them, ' '  ^^    The  federal  courts  have  steadily  adhered,  how- 


Ins.  Co.  v.  Harrah,  47  Ind.  236';  Union      ease   first   above  named  is   expressly 
Cent.  Life  Ins.  Co.  v.  Thomas,  46  Iiid.      recognized  as  being,  overruled  by  the, 


44;  Hoffman  v.  Banks,  41  Ind.  1. 

North  Dakota.     Washburn  Mill  Co.. 
V.  Bdrtlptt,*  3  'N.  h.  138,  54  N.  W.  544. 

Oregon.  Haoheny  v.  Leary,  12  Ore. 
40,  7  Pac.  329;"B'ani5;  of  British  Cp: 
lumbia  V.  Page,  6  Ore.  431. 

The  Supreme  Court  of  Oregon  in  so 
holding,  said:  "The  general  rule  is 
that  a  contract  in  violation  of  law  is 
void.  The  only  exception  to  the  rule 
is,  that  when  the  law  imposes  a  pen- 
alty for  the  prohibited  act,  and  it 
clearly  appears  that  the  legislature 
intended  no  more  than  to  impose  the 
penalty  for  the  violation  of  the  law, 
a  contract  made  in  violation  of  such 
statute  is  not  yoid.>  *  *  *  'We  do 
not  think  this  statute  belongs  to  the 
excepted  class.  The  legislature  has 
prohibited  the  contract.  It  provided 
no  penalty  for  its  violation.  Unless 
the  contract  shall  be  held  void  the 
.statute  is  of  no  effect.''  Bank  of  Co- 
lumbia v.  Page,  6  Ore.  431. 

26  Phoenix  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  134  liid.  215,  20  L.  B.  A.  405, 
33  N.  E.  970.  Coffey,  G.  J.,  after  using 
the  language  quoted,  said:  "In  the 
ease  of  Insurance  Co.  v.  -Slaugliter,  20 
Ind.  520,  it  Was  held  that  all  such  con- 
tracts were  void;  but  this  case  was, 
in  effect,  overruled  by  the  later  cases 
of -Deming  v.  State,  23  Ind.  416,  and 
Insurance  Co.  v.  Robinson,  25  Ind. 
536.  In  the' case  of  "Walter  A.  Wood, 
etc.,  Co.  V.  Caldwell,  54  Ind.  270,  the 


two  last  "cases  named;  but,  notwith- 
standing this  fact,  it  was  again  cited 
with  approval  in  the  case  of  Cassaday 
V.  American  Insurance  Co.,  72  Ind.  95. 
A  careful  examination  of  our  cases 
will  disclose  the  fact,  however,  we 
think,  that  there  is  now  no  case  in 
this  state  which  holds  thfit  a  policy 
of  insurance  issued  to  one  of  oijr  citi- 
zens by  a  foreign  insurance  company 
which  has  failed  to  comply  'with  our 
statute  upon  the  subject  of  foreign 
insuranee  companies  is  void.  There  is 
one  line  of  decision  which  holds  that 
a  contract  entered  into  by  a  citizen 
of  the  state  with  a  foreign  corporation 
which  has  not  complied  with  the  stat- 
ute, by  the  terms  of  which  the  citizen 
has  bound  himself  to  the  corporation, 
is  void,  while  another  line  of  decision 
holds  that  such  contract  is  not,  void, 
but  that  the  right  ft»  enforce  it  is  sus- 
pended until  the  corporation  has  com- 
plied with  the  statute.  Insurance  Co. 
V.  Thomas,  46  Ind,  44;  Cassaday  v. 
American  Insurance  Co.,  72  Ind.  95; 
Hoffman  V-  Banks,  41  Ind.  1;  Behler 
V.  Insura,nce  Co.,  68  Ind.  347;  Insur- 
ance Co.  V.  Robinson,  25  Ind.  536; 
Walter  A.  Wood,  etc.,  Co.  v.  Caldwell, 
54  Ind.  276;  Sewing-Machine  Coi  v. 
Hatfield,  58  Ind.  187;  Daly  v.  Insur- 
ance Co.,  64  Ind.  1;  Manufacturing 
Co.  V.  Brown,  64  Ind.  548;  Johnson  v. 
State,  65  Ind.  204;  Smith  v.  Little,  67 
Ind.  549;   Insurance   Co.  v.  Wellman, 
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ever,  to  the  rule  that,  in  the  absence  of  an  express  provision  of  the 
statute  to  the  contrary,  the  innocent  contracts  and  acts  of  a  foreign 
corporation  which  has  failed  to  comply  with  the  statutes  permitting 
it  to  do  business  in  the  state  where  the  contracts  are  made  and  the 
acts  are  done,  are  valid  and  enforceable.^'' 


§  5943.  Statutes  merely  prescribing  a  penalty.  The  statutes  im- 
posing a  specific  penalty  upon  a  foreign  corporation  which  does  busi- 
ness in  the  state  without  compliance  with  certain  prescribed  conditions 


69  Ind.  413;  Manufacturing  Co.  v. 
Effinger,  79  Ind.  264;  Pinch  v.  Insur- 
ance Co.,  87  Ind.  302;  Elston  v.  Pig- 
gott,  94  Ind.  14.  It  is  unnecessary, 
in  this  case,  to  inquire  which  of  these 
conflicting  lines  of  decision'  is  cor- 
rect, as  we  are  dealing  here  with  a 
policy  of  insurance.  It  may  not  be 
improper  to  remark  in  passing,  how- 
ever, that  this  court  seems  to  have 
settled  down  upon  the  doctrine  that 
such  contracts  are  not  void,  but  that 
the  right  of  the  corporation  to  en- 
force such  contracts  is  suspended  until 
it  has  complied  with  the  terms  of  the 
statute,  and  that  a  failure  to  perform 
the  duty  required  by  law  can  only  be 
taken  advantage  of  by  way  of  plea  in 
abatement.  Elston  v.  Piggott,  supra." 
ZTBlodgett  V.  Lanyon  Zinc  Co., 
120  Fed.  893.  The  court  said: 
"There  was  no  provision  in  these 
statutes  which  inflicted  the  penalty 
of  the  invalidity  of  contracts  made,  or 
business  done,  without  a  compliance 
with  them,  nor  was  there  any  express 
prohibition  of  the  conduct  of  such 
business  before  the  laws  were  com- 
plied with.  As  there  was  nothing 
morally  wrong  in  the  acts  of  the  ap- 
pellee, as  it  was  not  the  primary  pur- 
pose of  the  statutes  under  considera- 
tion to  invalidate  such  acts  or  con- 
tracts, and  as  the/  statutes  contain 
neither  express  provision  nor  clear  in- 
timation that  this  was  the  intent  of 
the  legislators,  it  is  not  the  province 
of  the  courts  to  do  so.    While  the  au- 


thorities upon  this  question  are 
variant  and  conflicting  in  the  state 
courts,  the  federal  courts  have  steadily 
adhered  to  the  rule,  which  is  siistained 
by  the  better  reason  and  the  more 
persuasive  opinions  in  the  courts  of 
the  states,  that,  in  the  absence  of  an 
express  provision  of  statute  to  the 
contrary,  the  innocent  contracts  and 
acts  of  a  foreign  corporation  which 
has  failed  to  comply  with  the  statutes 
permitting  it  to  do  business  in  the 
state  where  the  contracts  are  made 
and  the  acts  are  done  are,  neverthe- 
less, valid  and  enforceable,  because 
it  is  not  the  intent'  of  the  authors  of 
such  laws  to  strike  down  such  agree- 
ments and  acts  when  they  are  not  evil 
in  themselves.  Whitney  v.  Wyman, 
101  U.  S.  392,  27  L.  Ed.  1050;  Wash- 
burn Mill  Co.  V.  Bartlett  (N.  D.),  54 
^r.  W.  544,  546,  547;  Wright  v.  Lee 
(S.  D.),  51  N.  W.  706;  Fortier  v. 
Bank,  112  U.  S.  439,  28  L.  Ed.  764; 
Eeynolds  v.  Bank,  112  IT.  S.  405,  28 
L.  Ed.  733;  Chase's  Patent  Elevator 
Co.  V.  Boston  Towboat  Co.,  152  Mass. 
428,  28  N.  E.  300,  9  L.  R.  A.  339;  Mer- 
rick V.  Eeynolds  Engine  &  Governor 
Co.,  101  Mass.  381,  384;  Enterprise 
Brew.  Co.  v.  Grimes  (Mass.),  53  N. 
E.  855,  856;  National  Cash  Register 
Co.  v.  Wilson  (N.  D.),  81  N.  W.  285; 
Neuchatel  Asphalt  Co.  v.  The  Mayor, 
155  N.  Y.  373,  376,  49  N.  E.  1043; 
Simplex  Dairy  Co.  v.  Cole,  86  Fed. 
739,  741." 
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vary.  Some,  while  prohibitory  in  form,  attach  a  specific  penalty  for 
doing  or  failing  to  do  certain  specific  things.  Others,  while  not  pro- 
hibitory in  form,  attach  a  specific  penalty  for  doing  or  not  doing 
certain  things.  In  the  decisions  construing  these  statutes  there  is 
found  an  unreconcilable  conflict  of  authority  in  the  state  courts  as 
tb  the  effect  of  noncompliance  by  foreign  corporations  with  their 
requirements.''' 

Some  of  the  courts  hold  that  where  a  statute  prohibiting  a  foreign 
corporation  from  doing  business  in  the  state  without  first  complying 
with  certain  conditions  prescribes  a  specific  penalty  for  violation  of 
the  statute,  the  penalty  so  prescribed  is  exclusive,  and  that  contracts 
made  by  a  foreign  corporation  without  having  complied  with  the  stat- 
ute may  be  enforced  by  it.*'    The  reason  generally  given  for  so  holding 


28  United  States.     Johnson  v.  New      Fed.  545,  construing  Minn.  Eev.  Laws, 


York  Breweries  Co.,  178  Fed.  513; 
Blodgett  V.  Lanyon  Zine  Co.,  120  Fed. 
893. 

Delaware.  See  Model  Heating  Co. 
V.  Magarity,  1  Boyoe  240,  75  Atl.  614, 
rev'd  2  Boyce  459,  L.  R.  A.  1915  B 
665,  81  Atl.  394. 

Indiana.  Phoenix  Ins.  Co.  v.  Penn- 
sylvania E.  Co.,  134  Ind.  215,  20  L.  E. 
A.  405,  33  N.  E.  970. 

ITorth  Dakota.  "Washburn  Mill  Co. 
V.  Bartlett,  3  N.  D.  138,  54*  N.  W.  544. 

Bhode  Island.  Garratt  Ford  Co.  v. 
Vermont  Mfg.  Co.,  20  E.  I.  187,  38  L. 
E.  A.  545,  78  Am.  St.  Eep.  832,  37  Atl. 
948,  distinguishing  Electric  News  & 
Money  Transfer  Co.  v.  Perry,  75  Fed. 
898. 

South  Dakota.  Wright  v.  Lee,  2  S. 
D.  596,  51  N.  W.  706,  4  S.  D.  237,  55 
N.  W.  931. 

29  United  States.  Fritts  v.  Palmer, 
132  U.  S.  282,  33  L.  Ed.  317;  Harris 
V.  Eunnels,  12  How.  79,  13  L.  Ed.  901; 
Header  Furniture  Co.  v.  Commercial 
Nat.  Safe  Deposit  Co.,  192  Fed.  616; 
Jarvis-Conklin  Mortg.  Trust  Co.  v. 
Willhodt,  84  Fed.  514;  Chattanooga,  R. 
&  C.  R.  Co.  V.  Evans,  66  Fed.  809; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Overholt,  4  Dill.  287,  Fed.  Cas.  No. 
10,338.     See   Dunlop   v,    Mercer,    156 


§§  2888,  2889,  2890. 

Arkansas.  Woolf  ort  v.  Dixie  Cotton 
Oil  Co.,  77  Ark.  203,  113  Am.  St.  Rep. 
139,  7  Ann.  Cas.  217,  91  S.  W.  306; 
Sutherland-Innes  Co.  v.  Chancy,  72 
Ark.  327,  80  S.  W.  152;  Buffalo  Zine 
&  Copper  Co.  v.  Crump,  70  Ark.  525, 
91  Am.  St.  Rep.  87,  69  S.  W.  572; 
State  Mut.  Fire  Ins.  Ass'n  v.  Brinkley 
Stave  &  Heading  Co.,  61  Ark.  1,  29 
L.  E.  A.  712,  54  Am.  St.  Rep.  191,  31 
S.  W.  157. 

Oolorado.  Kindel  v.  Beck  &  Pauli 
Lithographing  Co.,  19  Colo.  314,, 24  L. 
R.  A.  311,  35  Pac.  538;  Helvetia  Swiss 
Fire  Ins.  Co.  v.  Edward  P.  Allis  Co., 
11  Colo.  App.  264,  53  Pae.  242;  Roek- 
ford  Ins.  Co.  v.  Rogers,  9  Colo.  App. 
121,  47  Pac.  848;  Utley  v.  Clark-Gard- 
ner Lode  Min.  Co.,  4  Colo.  369. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  2  Boyce  459,  L.  E.  A.  1915 
B  665,  81  Atl.  394,  rev'g  1  Boyce  240, 
75  Atl.  614,  and  distinguishing  Beeber 
V.  Walton,  7  Houst.  471,  32  Atl.  777. 
Compare  E.  A.  Strout  Co.  v.  Howell,  2 
Boyce  '489,  82  Atl.  238. 

Iowa.  Pennypacker  v.  Capital  Ins. 
Co.,  80  Iowa  56,  8  L.  E.  A.  236,  20  Am. 
St.  Eep.  395,  45  N.  W.  408;  Pangborn 
V.  Westlake,  36  Iowa  546. 

Kansas.     State  v.   American  Book 
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is  that  the  legislature,  by  annexing  a  penalty  for  noncompliance  on  the 
part  of  the  corporation,  manifested  its  legislative  purpose  that  the 
penalty  should  be  exclusive  of  all  other  consequences  of  noncompli- 
ance.^"   Other  courts  have  held,  under  similar  statutes,  that  the  stat- 


Co.,  69  Kan.  1,  1  L.  E.  A.  (N.  S.) 
1014,  2  Ann.  Gas.  56,  76  Pae.  411. 

Louisiana.  Thomas  Cusack  Co.  v. 
Ford,  138  La.  1096,  71,  So.  196. 

Maryland.  Kendrick  Roberts  v. 
"Warren  Bros.  Co.,  110  Md.  47,  72  Atl. 
461. 

Massachusetts.  C.  B.  Eogers  &  Co. 
Corporation  v.  Simmons,  155  Mass. 
259,  29  N.  E.  580,  construing  Acts  of 
1884,  e.  330,  which,  after  requiring  the 
3.ppointment  by  foreign  corporations 
of  an  agent  for  the  service  of  process, 
and  imposing  penalties  for  failure  to 
comply,  provides  that  noncompliance 
shall  not  affect  the  validity  of  con- 
tracts. 

Missouri.  Clark  v.  Middleton  & 
Eiley,  19  Mo.  53;  Columbus  Ins.  Co.  v. 
Walsh,  18  Mo.  229. 

Montana.  Powder  Kiver  Cattle  Co. 
V.  Commissioners  of  Custer  County,  9 
Mont.  145,  22  Pac.  383;  Garfield  Min- 
ing &  Milling  Co.  v.  Hammer,  6  Mont. 
53,  8  Pac.  153. 

Nebraska.  Holt  v.  Rust-Ownen 
Lumber  Co.,  2' Neb.  (Unof.)  170,  96 
N.  W.  613. 

Nevada.  United  States  Fidelity  & 
Guaranty  Co.  v.  Marks,  37  Nev.  306, 
142  Pae.  524. 

New  Hampshire.  Connecticut  Eiver 
Mut.  Fire  Ins.  Co.  v.  Way,  62  N.  H. 
622;  Connecticut  River  Mut.  Fire  Ins. 
Co.  V.  Whipple,  61  N.  H.  61. 

North  Carolina.  G.  Ober  &  Sons  Co. 
V.  Katzenstein,  160  N.  C.  439,  76  S.  E. 
476. 

Ohio.  Union  Mut.  Life  Ins.  Co.  v. 
McMillen,  24  Ohio  St.  67. 

Oregon.  See  Hirschfeld  v.  McCul- 
lagh,  64  Ore.  502,  130  Pae.  1131,  afC'g 
judgment  on  rehearing  127  Pac.  541. 

Rhode  Island.    Garratt  Ford  Co.  v. 


Vermont  Mfg.  Co.,  20  E.  I.  187,  38  L. 
E.  A.  545,  78  Am.  St.  Eep.  852,  37  Atl. 
.948,  distinguishing  Electric  News  & 
Money  Transfer  Co.  v.  Perry,  75  Fed. 
898. 

South  Carolina.  Galletley  v.  Strick- 
land, 74  S.  0.  394,  54  S.  B.  576. 

Washington.  Latshaw  v.  Western 
Townsite  Co.,  91  Wash.  575,  158  Pac. 
248";  Horrell  v.  California,  O.  &  W. 
Homebuilders'  Ass'n,  40  Wash.  531, 
82  Pae.  889;  La  Prance  Fire  Engine 
Co.  V.  Town  of  Mt.  Vernon,  9  Wash. 
142,  43  Am.  St.  Eep.  827,  37  Pac.  287, 
38  Pac.  80;  Edison  General  Eleo.  Co. 
V.  Canadian  Pae.  Nav.  Co.,  8  Wash. 
370,  24  L.  R.  A.  315,  40  Am.  St.  Eep. 
910,  36  Pac.  260;  Dearborn  Foundry 
Co.  V.  Augustine,  5  Wash.  67,  31  Pac. 
327. 

West  Virginia.  Underwood  Type- 
writer Co.  V.  Piggott,.  60  W.  Va.  532, 
55  S.  E.  664;  Burkheimer  v.  National 
Mut.  Building  &  Loan  Ass  'n,  59  W. 
Va.  209,  4  L.  E.  A.  (N.  S.)  1047,  53 
S.  E.  372;  Thompson- v.  National  Mut. 
Building  &  Loan  Ass'n,  57  W.  Va. 
551,  50  S.  E.  756;  Ober  v.  Stephens, 
54  W.  Va.  354,  46  S.  E.  195;  Toledo 
Tie  &  Lumber  Co.  v.  Thomas,  33  W. 
Va.  566,,  25  Am.  St.  Eep.  925,  11  S. 
E.  37.- 

30  United  States.  Fritts  v.  Palmer, 
132  U.  S.  282,  33  L.  Ed.  317;  Harris 
V.  Runnels,  12  How.  79,  13  L.  Ed.  901. 

Missouri.  ColumbTis  Ins.  Co.  v. 
Walsh,  18  Mo.  229. 

Ohio.  Union  Mut.  Life  Ins.  Co.  v. 
McMillen,  24  Ohio  St.  67. 

Washington.  Latshaw  v.  Western 
ToWnsite  Co.,  91  Wash.  575,  158  Pac. 
248. 

West  Virginia.  Toledo  Tie  &  Lum- 
ber Co.  V.  Thomas,  33  W.  Va.  566,  25 
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ute,  although  it  imposes  a  specific  penalty,  is  intended  as -a  prohibi- 


Am.  St.  Eep.  925,  11  S.  E.  37. 

In  Toledo  Tie  &  Lumber  Cp.  v. 
Thomas,  33  W.  Va.  566,  25  Am.  St. 
Eep.  925,  11  S.  E.  37,  the  court  said: 
"This  statute,  being  not  only  in  der-' 
Qgation  orf  common  law,  but  penal  in 
its  character,  must  be  construed 
strictly.  There  is  certainly  no  public 
policy  of  this  state  which  is  contra- 
vened by  permitting  corporations 
such  as  the  plaintiff  here  to  do  busi- 
ness in  the  state,  because  the  statute 
expressly  authorizes  them  to  do  so 
upom  compliance  with  its  require- 
ments. The, evident  purpose  of  these 
requirements  of  the  statute  is  to  pro- 
tect parties  dealing  with  foreign  cor- 
porations from  imposition,  and  to  se- 
cure convenient  means  of  obtaining 
jurisdiction  in  the  local  courts  of  the 
state  and  information  such  as  will 
facilitate  the  service  of  process  upon 
such  corporations.  It  is  clearly  not 
the  primary  purpose  of  the  legislature, 
in  passing  such  statutes,  to  render  the 
contracts  and  dealings  of  such  cor- 
porations which  have  not  complied 
with  these  requirements  void  and  un- 
enforceable. Hence  the  decided 
weight  of  a;uthority  is  that,  where  the 
legislature  has  not  expressly  declared 
that  this  result  shall  follow  from  a 
failure  to  comply  with  the  statute,  the. 
courts  ought  not  to  imply  such  a  re- 
sult, unless  this  be  necessary  in  order, 
to  attain  the  primary  object  for  which 
the  statute  was  enacted.  Upon  this 
ground  it  has  been  held  that  a  contract 
made  by„a  foreign  corporation  before 
it  has  complied  with  the  statutory  req- 
uisites to  the  right  to  do  business 
will  not,  on  that  account  be  held  ab- 
solutely void,  unless  the  siatute  ex- 
pressly so  declares;  and,  if  the  stat- 
ute imposes  a  penalty  upon  the  cor- 
poration for  failing  to  comply  with 
such  prerequisites,  such  penalty  will 
be   deemed   exclusive   of   any   others. 


*  *  *  We  are  aware  that  the  courts 
of  Indiana,  Illinois,  Wisconsin,  and 
perhaps  some  other  states  hold  a  dif- 
ferent doctrine.  In  Vermont  and  Ore- 
gon it  has  been  held  that  a  noneom- 
pliane,^  with  the  precedent,  conditions 
of  the  statute, of  those  s'tates  by  for- 
eign corporations  rendered  their  fioh- 
tracts  void.  But  it  will  be  observed 
that  tl^ese  statutes  imposed  no  penalty 
for  the  failure  to  comply  with  their 
provisions;  and  it  is  principally  upon 
this, ground  that  the  contracts  are  held 
void,  because  Otherwise. |tlie  statutes 
might  be  evaded  with  impunity.,.  Thus 
in  Bank  v,  Pg^ge,  6  Ore.  431,  436,  the 
court  says :  .'  The  general  rule  is  that 
a  contract  in  viola,tion  of,la\v  is  void. 
The,  only  ex,e,eption  to  the  rule  is 
tliat,  when-  a,  law  imposes  a  penalty 
fo.r  t\^e  prohibited  act,  an4  it  clearly 
appears  that  the  legislature ,  intended 
no  ,more,  than,  to.  impos.e.  the  penalty 
for. the  violation  of  the  la\y,  ft  contract 
made  in  ..violation  of  suph  statute  is 
not.. void. '  It  is-,evid,e'ntly  the;  want 
of  .auch  penalty  in.  the.  statute  that  in- 
fluenped  the  court  to  hold  the  .contract 
Ytrid.,  And  such  seems  to,  be  the 
ground,  of,  the  decisions  in  Indiana  and 
other  states...*,  ,*  .*  Let  us, apply 
these  principles  to  our _, statute, ,  The 
first  provision  is  that,  the  f  preign  cor- 
poration may  ..do,  business  in  this,  state 
'  upon  complying  with  the  .  retjuire- 
ments  ,  of  this,  ^.e<;tipn,  and ,  .no.t  .other- 
wise.' It  next.deejares  j^h^t  s.u.ch  cor- 
poration, ^o  complyiJ!ig,.ah,a}J  have  the 
same.  ..rights.. an4.  ypr.iv.il^ges,,  a,nd  be 
subject..;to  the  sajmei.liabilities,  as  do- 
me.stic  corporations j.^nd, it;  finally  im- 
poses a  penalty  upon  such  .corporation 
for  its  failure  to  ;  co;mply  with  the 
regulations  of  the  statute.  There  is 
here  no  e:spress  declaration  that  the 
failure  to  comply  shall  render  the  con- 
tracts of  the  corporation  absolutely 
void.     Nor   does   it   affirmatively   ap- 
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tion  against  doing  business  and  making  contracts  before  compliance 
with  the  conditions,  and  that  contracts  made  without  such  compli-- 
ance  are  none  the  less  illegal  and  unenforceable  by  the  corporation 
because  the  statute  imposes  a  specific  penalty  for.  its  violation,  or,  in 
other  words,  that  the  annexation  of  penalty  renders  all  acts  which 
subject  the  party  to  the  penalty  unlawful,  and  hence  unenforceable, 
on  the  universally  accepted  proposition  that  no  cause  of  action  can  be 
based  upon  an  unlawful  transaction.^^    There  is  another  class  of  cases, 


pear  that  the  legislature  so  intended. 
But  it  is  expressly  provided,  ajid  so 
declared,  that  a  failure  to  comply 
with  the  regulations  prescribed  shall 
be  punished  by  fine;  and  thi^  imposi- 
tion of  a  penalty,  as  we  have  seen,  in 
the  absence  of  any  express  declara- 
tion to  the  contrary,  must  be  held  to 
be  exclusive  of  all  other  penalties. 
That  such  was  the  purpose  of  the  leg- 
islature in  enacting  this  statute,  is 
manifest  from  the  provisions  therein 
in  respect  to  railroad  corporations.  It 
prescribes  additional  regulations  for 
such  companies,  and  declares  that,  un- 
less they  are  complied  with,  such 
companies  shall  not  maintain  any  ac- 
tion or  suit  in  this  state.  The  whole 
section  shows  no  purpose  to  treat  rail- 
road corporations  with  more  favor 
than  other  corporations;  yet,  if  we 
hold  the  contracts  of  all  other  cor- 
porations absolutely  void,  while  only 
denying  to  railroad  companies  the 
right  to  sue  in  our  courts,  thei  efEect 
would  be  to  discriminate  in  favor  of 
the  latter." 

"In  Fritts  v.  Palmer,  132  V.  S.  282, 
33  L.  Ed.  317,  10  Sup.  Ct.  Eep.  93,  a 
tract  of  land  in  Colorado  had  been 
conveyed  to  a  Missouri  corporation  in 
disregard  at  constitutional  and  statu- 
tory provisions  which  prohibited  a  for- 
eign corporation  from  purchasing  or 
holding  land  in  that  state  until  it 
should  acquire  the  right  to  do  busi- 
ness therein  by  fulfilling  certain  pre- 
scribed conditions.  Here  the  Mis- 
souri corporation  had  unquestionably 
violated  the  laws  of  Colorado  when  it 


purchased  the  property  without  hav- 
ing previously  designated  its  place  of 
business  and  an  agent,  as  required 
by  the  Colorado  statute.  The  only 
penalty  which  that  statute  provided, 
however,  for  noncompliance  with  these 
provisions,  was  that  the  officers, 
agents,  and  stockholders  should  be 
personally  liable  on  any  contracts  of 
such  foreign  corporation  as  might  be 
in  default.  The  Supreme  Court  held 
the  fair  implication  to  be  that,  in  the 
judgment  of  the  Colorado  legislature, 
this  penalty  was  ample  to  effect  the 
object  of  the  statute  prescribing  the 
terms  upon  which  foreign  corporations 
might  do  business  in  that  state;  and 
hence  the  judiciary  ought  not  to  in- 
fiiot  the  additional  and  hajsh  penalty 
of  forfeiting  the  estate  which  had 
been  conveyed  to  the  Missouri  cor- 
poration. In  other  words,  the  court 
refused  to  treat  the  conveyance  as 
void,  notwithstanding  that  it  was 
made  to  a  corporation  which  was  for- 
bidden to  receive  it,"  Mr.  Justice 
Hughes  in  David  Lupton's  Sons  Co. 
V.  Automobile  Club,  225  XJ.  S.  489,  56 
L.  Ed.  1177,  Ann.  Cas.  1914  A  699. 

31  United  States.  Montgomery  Trac- 
tion Co.  V.  Montgomery  Light  & 
Water  Power  Co.,  229  Fed.  672,  aff'g 
219  Fed.  963;  Thomas  v.  Birmingham 
Railway,  Light  &  Power  Co.,  195  Fed. 
340;  In  re  Conecuh  Pine  Lumber  & 
Manufacturing  Co.,  180  Fed.  249; 
Pittsburgh  Const.  Co.  v.  West  Side 
Belt  R.  Co.,  151  Fed.  125.  See  also 
Dunlop  v.  Mercer,   156  Fed.  545. 

Alabama.    Alexander    v.    Alabama 


10040 


Ch.  65] 


Foreign  Oobporations 


[§  5943 


which  holds  that  where  the  statute  annexes  a  penalty,  contracts  made 
without  compliance  with  the ,  statute  are  nevertheless  valid,  on  the 
ground  that  the  purpose  of  the  statute  was  not  to  prohibit  business. 


Western  B.  Co.,  179  Ala.  480,  60  So. 
295;  George  M.  Muller  Mfg.  Co.  v. 
First  Nat.  Bank  of  Dothan,  176  Ala. 
229,  57  So.  762;  Dundee  Mortgfige  & 
Trust  Inv.  Co.  v.  Nixon,  95  Ala.  318, 
10  So:  311;  Borulden  v.  Estey  Organ 
Co.,  92  Ala.  182,  9  So.  283;  Christian 
V.  American  Freehold  Land  &  Mort- 
gage Co.,  89  Ala.  198,  7  So.  427;  Far- 
rier V.  New  England  Mortgage  Secur- 
ity Co.,  88  Ala.  275,  7  So.  200;  Dudley 
V.  Collier,  87  Ala.  431,  13  Am.  St.  Rep. 
55,  6  So.  304;  Citizens  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  So.  82, 
certiorari  denied  ex  parte  Buckheit, 
196  Ala.  700,  72  So.  1019;  Peters  v.' 
Erunswiok-Balke-Collender  Co.,  6  Ala. 
App.  507,  60  So.  431.  See  Montgomery 
Traction  Co.  v.  Montgomery  Light  & 
Water  Power  Co.,  229,  Fed.  672,  afE'g 
219  Fed.  963. 

Illinois.  Eyerson  &  Son  v.  Shaw, 
277  ni.  524,  115  N.  E.  650;  Hunter  W; 
Finch  &Co.-v.  Zenith  Furnace  Co.,  245 
111.  586,  92  N.  E.  521,  afE'g  146  111. 
App.  257;  Pennsylvania  Co.  for  Insur- 
ance on  Lives,  etc.,  v.  Bauerle,  143 
111.  459,  33  N.  E.  166;  Cincinnati  Hut. 
Health  Assur.  Co.  v.  Eosenthal,  55  HI. 
85,  8  Am.  Eep.  626;  Delta  Bag  Co.  v. 
Kepns,  160  HI.  App.  93;  Oil  Paint  & 
Drug  Pub.  Co.  V.  Stroud,  156  111.  App. 
312;  Erie  &  M.  Ey.  &  Nav.  Co.  v.  Cen- 
tral By.  Equipment  Co.,  152  111.  App. 
278;  United  Lead  Co.  v.  Eeedy  Ele- 
vator Co.,  ,124  111.  App.  174,  afiE'd  222 
111.  199,  6  Ann.  Cas.  637,  78  N.  E.  567. 

Indiana.  State  v.  Brigga,  116  Ind. 
55,  18  N.  E.  395;  Cassaday  v.  Ameri- 
can Ins.  Co.,  72  Ind.  95;  Farmers'  & 
Merchants'  Ins.  Co.  v.  Harrah,  47  Ind. 
236;  Hoffmann  v.  Baulks,  41  Ind.  1; 
Barney  v.  Daniels,  32  Ind.  19;  Daniel^ 
V.  Barney,  22  Ind.  207. 

Kentucky.  Hayes  v.  West  "Virginia 
Oil,  Gas  &  By-Produets  Co.,  210  S.  W. 


174;  Bondurant  v.  Dahnke-Walker 
Milling  Co.,  175  Ky.  774,  195  S.  W. 
139;  Oliver  Co.  v.  Louisville  Eealty 
Co.,  156  Ky.  628,  51  L.  E.  A.  (N.  S.) 
293,  161  S.  W.  570;  Pruin-Cohion  Con- 
tracting Co.  V.  Chatterson,  146  Ky. 
504,  40  L.  E.  A.  (N.  S.)  857,  143  S.  W. 
6;  Franklin  Ins.  Co.  v.  Louisville  &  A. 
Packet  Co.,  9  Bush  590. 

Maine.  Buxton  v.  Hamblen,  32  Me. 
448. 

Massachusetts.  Beliance  Mut.  Ins. 
Co.  V.  Sawyer,  160  Mass.  413,  36  N.  E. 
59;  Miller  v.  Post,  1  AUen  434. 

Michigan.  Seamans  v.  Temple  Co., 
105  Mich.  400,  28  L.  B.  A.  430,  55  Am. 
St.  Eep.  457,  63  N.  W.  408;  American 
Ins.  Co.  of  Chicago  v.  Stoy,  41  Mich. 
385,  1  N.  W.  877. 

MississippL  Quartette  Music  Co.  v. 
Haygood,  108  Miss.  755,  67  So.  211. 

New  Jersey.  Stewart  v.  Northamp- 
ton Mut.  Live  Stock  Ins.  Co.,  38  N.  J. 
L.  436. 

New  York.  Swing  v.  Dayton,  124 
App.  Div.  58,  108  N.  Y.  Supp.  155; 
Pennington  &  Kean  v.  Townsend,  7 
Wend.  376. 

Pennsylvania.  Johnson  v.  Hulings, 
103  Pa.  St.  498,  49  Am.  Eep.  131; 
Thorne  v.  Travellers'  Ins.  Co.,  80  Pa. 
St.  15,  21  Am.  Eep.  89;  Holt  v.  Green, 
73  Pa.  St.  198,  13  Am.  Eep.  737. 

Tennessee.  Interstate  Amusement 
Co.  V.  Albert,  128  Tenn.  417,  161  S.  W. 
488;  New  York  Nat.  Building  &  Loan 
Ass'n  V.  Cannon,  99  Tenn.  344,  41  S. 
W.  1054;  Myers  Mfg.  Co.  v.  Wetzel, 
35  S.  W.  896;  Gary-Lombard  Lumber 
Co:  V.  Thomas,  92  Tenn.  587,  22  8.  W. 
743. 

Vermont.  Lycoming  Fire  Ins.  Co. 
V.  Wright,  55  Vt.  526;  Elkins  v.  Park- 
hurst,  17  Vt.  105. 

Wisconsin.  Aetna  Ins.  Co.  v.  Har- 
vey, 11  Wis.  394. 
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but  to  aecomplisli  some  collateral  object.'*  Thus  under  a  statute  pro- 
viding that  foreign  corporations  incorporated  for  the  purpose  of 
carrying  on  business  iu  the  state  shall,  before  they  proceed  to  do 
business  therein.under  the  charter,  file  for  record  in  the  offices  of  the 
secretary  of  state  and;  the  recorder  of  the  county  in  which  they  pro- 
pose to  carry  on  business,,  the  charter,  duly  authenticated,  or  a  copy 
thereof,  and.  that  any  such  corporation  neglecting  or  refusing  so  to  do 
withia  a  specified  time  shall  be  deemed  guilty  of  wilful  negligence, 
and  thereafter,  anj^  person  maintaining  or  prosecuting  any  civil  action 
against  snbh  corporation  may  prove  on  the  trial  by  general  reputation 
the  incorporation  of  the  company,  it  was  held  that  the  only  conse- 
quence which  resulted  from  a  failure  to  comply  with  the  statute  was 
that  pointed  out  by  the  statutes  and  that  foreign  corporations  were 
not  prohibited  from  doing  business  in  the  state  by  failure  to  comply 
with  the  requirements  of  such  statutes.''  Uiider  a  statute  providing 
that  no  foreign  corporation  shall  carry  on  within  the  state  the  busi- 
ness for  whigh  it  was  incorporated,  unless  it  shall  appoint  a  resident 
attorney  to  accept  service  of  process,  and  that  no  person  shall  act 
within  the  state  as  agent  or  officer  of  any  such  corporation,  unless  it 
shall  have  appointfed  an  attorney  to  accept  service  of  process,  and 
every  person  so  acting  shall  be  fined  in  a  specified  sum,  it  was  held 
that  a  foreign. corporation,  not  haying  complied  with  such  statute  by 
appointing  a  resident  attorney,  could  recover  on  a  contract  made  by  it 
in  the  state,  as  the  purposfe  of  the  statute  was  not  to  invalidate  con- 
tracts, but  to  reqilire  foreign  corporations  to  appoint  an  attorney 
in  the  state  upon  whom  service  of  process  may  be  made,  and  this  pur- 
pose was  adequately  served  by  imposing  a  penalty  upon  the  agent 
who  ventured  to  do  business  for  the  corporation  without  complying 
with  the  law.'* 

32  Tlnlted      State's.        Northwestern  Ohio.    Strong  v.  Darling,  9  Ohio  201. 

Mut.  Life  Ins.  Co.  v.  Overliolt,  4  Dill.  Pennsylvania.    Rahter  v.  First  Nat. 

287,  Fed  Cas.  No."  10,338.  Bank,  92  Pa.  St.  393. 

Iowa.      Pangborn    v.    Westlake,    36  33  Garfield  Mining  &  Milling  Co.  v. 

Iowa  546.  Hammer,  6  Mont.  53,  8  Pae.  153;  King 

Minnesota.     DeMers  v.  Daniels,  39  v.  National  Mining  &  Exploring  Co., 

Minn.  158,  S9  N.  tV".  98.      *  4  Mont.  1,  1  Pac.  727. 

Montana.  Garfield  Mining  &  Mill-  34  Garratt  Ford  Co.  v.  Vermont  Mfg. 
ing  Co.  V.  Hammer,  6  Mont.  53,  8  Co.,  20  E.  I.  187,  38  L.  R.  A.  545,  78 
Pac.  153;  King  v.  National  Mining  &  Am.  -St.  Rep.  852,  37  Atl.  948.  The 
Exploration  Co.,  4  Mont.  1,  1  Pae.  727.  court  said:  "If  the  legislature  in- 
North  Dakota.  Washburn  Milling  tends  to  make  such  contracts  as  the 
Co.  V.  Bartlett,  3  N.  D.  138,  £4  N.  W.  one  in  suit  invalid,  it  is  easy  to  say 
544.  so;  but,  in  the  absence  of  such  a  pro- 
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A  statute  providing  that  no  foreign  corporation  which  shall  fail  to 
comply  with  the  statutory  conditions  precedent  to,  its  right  to  do  busi- 
ness in  the  state  can  maintain  any  suit  or  action  either  legal  or  equit- 
able in  any  of  the  courts  of  the  state  upon  any  demand,  either  legal 
or  equitable,  whether  arising  out  of  contract  or  tort,  affords  no  author- 
ity for  the  maintenance  of  an  action  by  the  other  parties  to  enjoin  the 
enforcement  of  a  contract  entered  into  by  a  foreign  corporation  not 
having  complied  with  such  statutory  requirements.^^ 

§5944.  Statutes  merely  suspending  the  remedy.  Sometimes  a 
statute  requiring  a  foreign  corporation  to  file  a  certificate,  appoint  an 
agent,  or  Qomply  with  other -conditions,  merely  provides,,  either  in 
express  terms  or  by  implication,  'that  a  foreign  corporation  shall  not 
be  permitted  to  maintain  suits  in  the'  courts -bf  the  state  until  the 
statute  has  been  complied  with.  Such  a^tatiite  'ddes  not  render  void 
or  illegal  contracts  made  in  the  state  by  a  foreign  corporation  which 
has  not  complied  with  the  conditions.  It  merely  suspends  the  remedy, 
and,  if  a  corporation  complies  with  the  statute  after  making  a  con- 
tract; it  may  sue  thereon.^^    Under  a  statute  requiring  agents  of  all. 


vision,,  it  is  a  wide  stretch  of  judicial 
construction  for  the  court  to  hold  that 
such  a  result  was  intended.  The,  pur- 
pose of  the  statute  is  not  to  invalidate 
contracts,  but  to  require  foreign  cor- 
porations to  appoint  an  attorney  in 
this  state  upon  whom  service  of  pro- 
cess may  be  made.  This  purpose  seems 
to  be  adequately  served  by  imposing 
a  penalty  upon  the  agent  who  ventures 
to  do  business  for  the  company  with- 
,  out  complying  with  the  law." 

Under  a  statute  providing  that  for- 
eign corporations  before  they  do  any 
business  in  the  state  shall  perform 
certain  prescribed  conditions,  and  that 
any  such  corporation  failing,  to  com- 
ply with  the  provisions  of  such  statute 
"shall  not  be  entitled  to  the, benefits 
of  the  laws  of  this  state  relating  to 
foreign  GOrporations, "  it  is  held  that 
the  word  "benefits"  does  not  include 
the  right. to  sue.  A.  Booth  &  Go.  v. 
Weigand,  30  Utah  135,  10  L.  R.  A. 
(N.  S.)  693,  83  Pac.  734. 

36  St.  Avit  V.  Kettle  River  Co.,  216 
Fed.  872. 
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sep-nited  States.  Wetzel  &  T.  Ry. 
Co.  V.  Tennis  Bros.  Co.,  145  Fed.  458, 
7  Ann.  Cas.  426;  Kirven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  288, 
7  Ann.  Cas.  219;  Eastern  Building  & 
Loan  Ass'u  v.  Bedford,  88  Fed.  7; 
Simplex  Dairy  Co.  v.  Cole,  86  Fed. 
739;  Oaesar  v.  Capell,  83  Fed,  403; 
Sullivan  v.  Beck,  79  Fed.  200;  God- 
dard  v.  Crefield  Mills,  75  Fed.  818, 
aff'g  69  Fed.  141. 

Arkansas.  J.  R.  Watkins  Medical 
Co.  V.  Martin,  132  Ark.  108,  200  S.  .W. 
283;  Waxahachie  Medicine  Co.  v.  Daly, 
122  Ark.  451,  183  S.  W.  741;  Wpolfort 
v.  Dixie  Cotton  Oil  Co.,  77  Ark.  203, 
113  Am.  St.  Rep.  139,  7  Ann.  Cas.  217, 
91  S.  W.  306;  Sutherland-Innes  Co.  v. 
Chaney,  72  Ark.  327,  80  S.  W.  152. 
See  St.  Louis  Union  Trust  Co.  v. 
Chicot  County  ,  Cottcin-Alf  alf a  Farm 
Co.,  127  Ark,  577,  193  S.  W.  69;  J.  R. 
Watkins  Medical  Co.  v.  Williams,  124 
Ark.  539,  187  S.  W.  653.  ' 

California.  Ward  Land  &  Stock  Co. 
v.Mapes,  147  Cal.  747,  82  Pac.  426. 

Colorado.     International   Trust   Co. 
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foreign  corporations,  before  entering  upon  the  duties  of  their  agency 
in  the  state,  to  file  in  a  designated  office  eertiflcates  of  their  appoint- 


V.  A.  Leschen  &  Sons  Eope  Co.,  41  Colo. 
299,  14  Ann.  Gas.  861,  92  Pae.  727. 

Indiana.  Security  Savings  &  Loan 
Ass'n  V.  Elbert,  153  Ind.  198,  54  N.  B. 
753;  Elston  v.  Piggott,  94  Ind.  14; 
Singer  Mfg.  Co.  v.  Effinger,  79  Ind. 
264;  American  Ins.  Co.  v.  Wellman, 
69  Ind.  413;  Behler  v.  German  Mut. 
Fire  Ins.  Co.,  68  Ind.  347;  Johnson  v. 
State,  65  Ind.  204;  Singer  Mfg.  Co. 
V.  Brown,  64  Ind.  548;  Daly  v.  Na- 
tional Life  Ins.  Co.  of  United  States 
of  America,  64  Ind.  1;  American  Ins. 
Co.  V.  Pettijohn,  62  Ind.  382;  Domes- 
tic Sew.  Mach.  Co.  v.  Hatfield,  58  Ind. 
187;  Walter  A.  Wood  Mowing  &  Heap- 
ing Mach.  Co.  V.  Caldwell,  54  Ind.  270, 
23  Am.  Eep.  641;  New  England  Fire 
&  Marine  Ins.  Co.  v.  Bobinson,  25  Ind. 
536. 

Kansas.  Eyan  Live-Stock  &  Feed- 
ing Co.  V.  Kelly,  71  Kan.  874,  81  Pac. 
470;  Hamilton  v.  Beeves  &  Co.,  69 
Kan.  844,  76  Pac.  418;  State  v.  Ameri- 
can Book  Co.,  69  Kan.  1,  1  L.  E.  A. 
(N.  S.)  1041,  2  Ann.  Cas.  56,  76  Pac. 
411. 

Maine.  Dominion  Fertilizer  Co.  v. 
White,  115  Me.  1,  96  Atl.  1069. 

Maryland.  Kendrick  &  Eoberts  v. 
Warren  Bros.  Co.,  110  Md.  47,  72  Atl. 
461. 

Massachusetts.  E.  &  G-.  Theatre  Co. 
V.  Greene,  216  Mass.  171,  103  N.  E. 
301;  National  Mut.  Fire  Ins.  Co.  v. 
Pursell,  10  Allen  231. 

Michigan.  Hastings  Industrial  Co. 
V.  Moran,  143  Mich.  679,  107  N.  W. 
706. 

Missouri.  See,  as  supporting  the 
rule  stated  in  the  text,  Carson-Eand 
Co.  V.  Stern,  129  Mo.  381,  32  L.  E.  A. 
420,  31  S.  W.  772,  which  was  followed 
in  F.  B.  Creelman  Lumber  Co.  v.  De 
Lisle,  107  Mo.  App.  615,  82  S.  W. 
205,  and  see  also  Wulfing  v.  Armstrong 
Cork  Co.,  250  Mo.  723,  157  8.  W.  615; 


Hogan  V.  St.  Louis,  176  Mo.  149,  75 
S.  W.  604;  Frazier  v.  Eockport,  199 
Mo.  App.  80,  202  S.  W.  266.  Compare, 
however.  Booth  v.  Scott,  205  S.  W. 
633;  Gold  Issue  Mining  &  Milling  Co. 
v.  Pennsylvania  Fire  Ins.  Co.,  267  Mo. 
524,  184  S.  W.  999;  Chicago  Mill  & 
Lumber  Co.  v.  Sims,  197  Mo.  507,  95 
S.  W.  344,  rev'g  101  Mo.  App.  569,  74 
S.  W.  128;  Tri-State  Amusement  Co. 
V.  Forest  Park  Highlands  Amusement 
Co.,  192  Mo.  404,  4  L.  E.  A.  (N.  S.) 
688,  111  Am.  St.  Eep.  511,  4  Ann.  Cas. 
808,.  90  S.  W.  1020;  Union  Bank  Note 
Co.  V.  Ajaz  Portland  Cement  Co.,  155 
Mo.  App.  349,  137  S.  W.  18;  First 
Nat.  Bank  v.  Leeper,  121  Mo.  App. 
688,  97  S.  W.  636,  which  hold  that  un- 
der the  Missouri  statute  a  contract 
made  by  a  foreign  corporation  which 
has  not  complied  with  the  statutory 
conditions  is  void,  and  is  not  rendered 
enforceable  by  subsequent  compliance 
with  the  conditions. 

New  York.  Neuchatel  Asphalt  Co. 
V.  New  York,  155  N.  Y.  373,  49  N.  E. 
1043,  aff'g  12  Misc.  26,  33  N.  Y.  Supp. 
64;  Davis  Provision  Co.  v.  Fowler 
Bros.,  20  App.  Div.  626,  47  N.  Y.  Supp. 
205,  aff 'd  163  N.  Y.  580,  57  N.  E.  1108; 
Providence  Steam  &  Gas  Pipe  Go.  v. 
Connell,  86  Hun  319,  33  N.  Y.  Supp. 
482;  Eeedy  Elevator  Co.  v.  American 
Grocery  Co.,  23  Misc.  520,  51  N.  Y. 
Supp.  874.      , 

North  Dakota.  Will  v.  Bismarck, 
36  N.  D.  570,  163  N.  W.  550. 

Oregon.  Vermont  Farm  Mach.  Co.  v. 
Hall,  80  Ore.  308,  156  Pac.  1073; 
Hirschfeld  v.  McCuIlagh,  64  Ore.  502, 
130  Pac.  1131,  afe'g  judgment  on  re- 
hearing 127  Pac.  541. 

Rhode  Island.  Swift  &  Co.  v.  Little, 
28  E.  L  108,  65  Atl.  615. 

Washington.  State  v.  Nichols,  47 
Wash.  117,  91  Pac.  632;  Huttig  Bros. 
Mfg.  Co.  V.  Denny  Hotel  Co.,  6   wash. 
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ment  and  their  principal's  consent  to  be  sued,  by  service  of  process 
on  the  agents,  in  the  courts  of  the  state,  by  citizens  having  claims 


122,  32  Pae.  1073.  See  Boston  Tow 
Boat  Co.  V.  John  J.  Sesnon  Co.,  64 
Wash.  375,  116  Pac.  1083. 

"The  penalties  of  the  act  in  ques- 
tion are  doubtless  intended  to  compel 
an  observance  of  its  terms.  When  that 
is  done,  its  purpose  is  accomplished, 
the  condition  upon  which  the  right  to 
maintain  an  action  depends  is  per- 
formed, and  the  plaintiff  can  in  the 
future  prosecute  it  to  a  final  judg- 
ment." Buffalo  Zinc  &  Copper  Co.  v. 
Crump,  70  Ark.  525,  91  Am.  St.  Eep. 
87,  69  S.  W.  572. 
,      ,  In  construing  a  New  York  statute 

providing  that  no  foreign  stock  cor- 
poration shall  do  business  in  the  state 
without  having  first  procured  from  the 
secretary  of  state  a  certificate  that  it 
has  complied  with  all  the  requirements 
of  the  lalw  to  authorize  it  to  do  busi- 
ness in  the  state,  and  that  the  busi- 
ness of  the  corporation  to  be  carried 
on  therein  is  such  as  might  lawfully 
be  carried  on  by  a  domestic  corpora- 
tion incorporated  for  such  or  similar 
business,  and  that  no  corporation  do- 
ing business  in  the  state  at  the  time  of 
the  passage  of  the  statute  shall  do 
business  therein  after  a  certain  time 
without  having  procured  such  certifi- 
cate, though  any  lawful  contract  previ- 
ously made  by  the  corporation  may  be 
performed  and  enforced  within  the 
state  subsequent  to  such  time,  and 
that  no  foreign  corporation  doing  busi- 
ness in  the  state  without  such  certifi- 
cate shall  maintain  any  action  in  the 
state  upon  any  contract  made  by  it 
therein  until  it  shaJl  have  procured 
such  certificate,  Wallace,  J.,  said: 
"The  question  here  is  whether  the 
statute  intends  to  prohibit  such  for- 
eign corporations  as  are  doing  business 
here,  without  having  procured  the 
certificate  required  by  the  statute, 
from  making  any  contracts  within  this 


state  in  the  course  of  that  business,  or 
whether  its  intention  merely  is  to 
withhold  any  remedy  in  favor  of  such 
corporations  upon  such  contracts  until 
the  certificate  shall  have  been  pro- 
cured. Were  it  no*  for  the  last  clause 
of  the  section,  undoubtedly  such  con- 
tracts would  be  void,  because  they 
would  be  included  in  the  general  pro- 
hibition against  doing  business  within 
the  state.  But,  in  view  of  that  clause, 
such  a  conclusion  is  inadmissible  with- 
out doing  violence  to  the  familiar 
principle  of  interpretation  which  re- 
quires effect  to  be  given  to  all  parts 
of  a  statute,  and  the  several  provisions 
to  be  harmonized,  if  possible,  so.  as  to 
allow  each  to  have  consistent  opera- 
tion. It  is  the  manifest  purpose  of  the 
statute  to  prescribe  a  regulation  with 
which  all  corporations  must  comply, 
and  to  enforce  the  regulation  ■  by  at- 
taching consequences  in  the  nature  of 
punishment  for  delinquency.  It  ex- 
cepts from  its  operation,  for  a  limited 
period,  those  corporations  which  were 
doing  business  in  this  state  at  the  time 
of  its  enactment,  and  which,  if ,  not 
thus  excepted,  might  be  compelled  to 
forego  their  ordinary  transactions 
pending  the  procuring  of  a  certificate. 
It  was  but  just  that  these  corporations, 
which  had  acquired  a  business  domi- 
cile here,  with  the  implied  sanction  of 
the  state,  and  had  adjusted  their  busi- 
ness arrangements  accordingly,  should 
be  allotted  a  reasonable  time  in  which 
to  comply  with  the  regulation,  without 
being  in  the  meantime  disabled  or  sub- 
jected to  risk  or  loss.  But  this  was 
no  reason  why  they  should  be  treated 
more  leniently  than  other  corporations 
if  they  should  reject  the  privilege  ac- 
corded to  them.  It  was  equitable  and 
proper  that  there  should  be  a  tempo- 
rary discrimination  in  their  favor,  but 
no  conceivable  reason  can  be  suggested 
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arising  out  of  transactions  with  such  agents,  and  providing  that  the 
foreign  corporations  could  not  enforce  in  any;  court  of  the  state  any 
contracts  made  by  their  agents  before  compliance  by  them  with  the 
provisions  of  the  statute,  it  was  held  that  contracts  were  not  made- 
void  by  the  statute,  and  that  a  compliance  by  the  foreign  corpora- 
tion-therewith  before  the  commencement  of  the  suit  rendered  con- 
tracts made  by  it  before  such  compliance  valid  and  enforceable  in  the 
courts  of  the  state.^''  A  statute  pi-oviding  that  no  foreign  corporation 
shall  maintain  any  action  in  the  state  upon  any  contract  made  by  it 
therein,  after  the  taking  effect  f of  such,  statute,  "until  it  shall  have 
fully  complied  with  the  requirements  of  this  act, '  '■  and  have  procured 
a  certificate  to  that  effect  from  the  secretary  of  state,  does  not  in- 
validate a  contract  made  in  the  state  by  a  corporation  which  has  failed 
to  comply  with  the  requirements  of  tlie  statute,  but  merely  prohibits 
the  right  of  enforcement  of  the  contract  by  the  corporation  until  it 
shall  comply  with  the  statute.^*    A  statute  providing  that  no  action 


entitling  them  to  a  permanent-  favor- 
itism. It  was  jiistas  desirable  in  the 
interests  of  the  public  that  they  should 
comply  with  the  regulation  prescribed 
as  that  other  corporations  should  do  so. 
When  the  several  clauses  of  the  stat- 
ute are  read  together,  they  naturally 
suggest  these  considerations.  Upon 
first  impression,  and  vpon  anlysis^  the 
reasonable  meaning  of  -  the  »  statute 
would  seem  to  be  not  to  vitiate  illegal 
contracts  made  in  this  state  by  foreign 
corporations  doing  business  here  Tpth- 
out  having  procured  a  certificate,  but, 
to  suspend  as  to  such  corporations  any 
remedy  upon  their  contracts  during 
their  delinquency."  Crefeld  Mill  v. 
Goddard,  69  Fed.  141,  aff'd  75  Fed. 
818. 

37  Security  &  Savings  Loan  ASs'n 
v.  Elbert,  153  Ind.  198,  54  N.  E.  753; 
Phenix  Ins.  Co.  v.  Pennsylvania  E. 
Co.,  134  Ind.  215,  20  L.  R.  A.  405,  33 
N.  E.  970;  Elston  v.  Piggott,  94  Ind. 
14;  American  Ins.  Co.  v.  Wellman,  69 
Ind.  413 ;  Singer  Mfg.  Co.  v.  Brown, 
64  Ind.  548;  Daly  v.  National  Life 
Ins.  Co.  of  United  States  of  America. 
64  Ind.  1;  Domestic  Sew.  Mach.  Co.' v. 
Hatfield,  58  Ind.  187;  Walter  A.  Wood 
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Mowing  &  Eeaping  Mach.  Co.  v.  Cald- 
well, 54  Ind.  270,  23  Am.  Bep.  641. 

38  Hastings  Industrial  Co.  v.  Moran, 
143  Mich.  679,  107  N.  W.  706.  The 
court  saying :  "  We  are  of  the  opinion 
counsel's  contention  must  prevail,  if 
we  are  to  give  any  effect  to  the  words 
'  until  it  shall  have  fully  complied  with 
the  requirements  of  this  act,'  and  that 
the  language  indicates  an  intention 
that  the  contract  shall  not  be  void, 
but  that. the- right  of  enforcement  by 
the  corporation  is  jprohibited  until  it 
complies  with  the  act.-" 

In- Hastings  Industrial  Co.  v.  Moran, 
143  Mich.  679,  107  N.  W.  706,  the 
court  distinguished  Seamans  v.  Tem- 
ple, 105  Mich.  400,  28  L.  E.  A.  430,  55 
Am.. St.  Eep.  457,  63  N.  W.  408;  Peo- 
ple's Mut.  Ben.  Society  v.  Lester,  105 
Mich.  716,  63  N.  W.  977;  Eough  v. 
Breitung,  117  Mich.  48,  75  N.  W.  147; 
Heffiron  v.  Daly,  133  Mich.  613,  95 
N.  W.  714;  Union  Trust  Co.  v.  Pres- 
ton Nat.  Bank,  136  Mich.  460,  112 
Am.  St.  Eep.  370,  4  Ann.  Gas.  347,  99 
N.  W.  399,  and  pointed  out  that  those 
eases  were  under  a  different  statute, 
which  made  the  contracts  void. 
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shall  be  maintained  or  recovery  had  in  any  of  the  courts  of  the  state 
by  any ,  corporation  doing  business  in  the  state  without  first  comply- 
ing with  the  .requirements  of  the  statute  does  not  render  void  a  con- 
tract made  before  such  compliance.^® 

Under  a  statute  which  merely  suspends  the  remedy  until  the  foreign 
corporation  complies  with  its  requirements,  when  a  foreign  corpora- 
tion sues  on  a  contract  before  it  has  complied  with  the  conditions, 
the  proper  plea  or  answer  is  in  abatement,  and  not  in  bar.*" 

§5945.  Statutes  prohibiting  actions  on  contracts  made  in  state 
before  compliance.  Sometimes  a  statute  prescribing  conditions 
upon  which  a  foreign  corporation  may  do  business  in  the  state  pro- 
vides that  no  such  corporation  shall  maintain  any  action  in  the  state 
upon  any  contract  made  by  it  in  the  state  unless  prior  to  the  making 
of  such  contract  it  shall  have  complied  with  the  statutory  require- 
ments. It  is  held  that  under  such  a  statute  the  right  of  action  on  a 
contract  made  by  a  foreign  corporation  in  the  state  is  lost  unless  the 
statute  was  complied  with  by  the  corporation  before  the  contract  was 
entered  into,  and  that  compliance  with  the  statute  before  the  com- 
mencement of  the  suit  is  insufficient.*^    Under  a  statute  providing  that 


39Blodgett  V.  Lanyon  Zine  Co.,  120 
Fed.  893;  Hamilton  v.  Beeves  &  Co., 
69  Kan.  844,  76  Pae.  418;  John  Deere 
Plow  Co.  V.  Wyland,  69  Kan.  255,  2 
Ann.  Gas.  304,  76  Pae.  863;  State  v. 
American  Book  Co.,  69  Kan.  1,  1  L.  K. 
A.  (N.  S.)  1041,  76  Pae.  411.  See  also 
De  Camp  v.  Warren  Mortg.  Co.,  65 
Kan.  860,  70. Pae.  581. 

40  See  the  cases  cited  in  note  36, 
supra. 

« United  States.  See  Boston  Tow 
Boat  Co.  V.  John  J.  Sesnon  Co.,  64 
Wash.  375,  116  Pae.  1083, 

Idaho.    Junction  Placer  Min.  Co.  v. . 
Eeed,    28    Idaho    219,    153    Pae.    564; 
Katz  V.  Herriek,  12  Idaho  1,  86  Pao, 
S73.  

Illinois.  Joseph  T.  Eyerson  &  Son 
V,  Shaw,  277  111.  524,  115  N.  B.  650; 
United  Lead  Co.  v.  Reedy  Elevator 
Mfg.  Co.  222  111.  199,  6  Ann.  Cas.  637, 
78  IT.  E.  567;  United  States  Gypsum 
Co.  V.  Central  Ey-  Equipment  Co., 
152  Bl.  App.  467;   Erie  &  M.  Ey.   & 


Nav.    Co.    V.    Central   Ey.   Equipment 
Co.,  152  111.  App.  278. 

Missouri.  Union  Bank  Note  Co.  v. 
Ajax  Portland  Cement  Co.,  155  Mo. 
App.  349,  137  S.  W.  18. 
•  New  York.  Welsbach  Mfg.  Co.  v. 
Norwich  Gas  &  Electric  Co.,  96  App. 
Div.  52,  89  N.  Y.  Supp.  284;  Dunbarton 
Flax  Spinning  Co.  v.  Greedwieh  & 
J.  E.  Co.,  87  App.  Div.  21,  83  N.  Y. 
Supp.  1054;  Seibert  v.  Dunn,  70  Misc. 
422,  126  N.  Y.  Supp.  974;  South  Amboy 
Terra  Gotta  Co.  v.  Peorschke,  45  Misc. 
358,  90  N.  Y.  Supp.  333;  Sohwartz- 
waelder  Co.  v.  Silverman,  134  N.  Y. 
Supp.  1114. 

Oklahoma.  Goodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 
152  Pae.  86. 

Under  a  statute  imposing  a  license 
tax  upon  foreign  corporations  doing 
biisiness  in  the  state  and  prcrviding 
that  a  foreign  corporation  which  had 
done  business  in  the  state  for  twelve 
months  prior  to   the  -passage   of   the 
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no  foreign  corporation  shall  carry  on  within  the  state  the  business 
for  which  it  was  incorporated,  or  enforce  in  the  courts  of  the  state 
any  contract  made  within  the  state,  unless'it  shall  have  complied  with 
the  requirements  of  the  statute,  it  was  held  that  comp' lance  by  the 
corporation  with  such  requirements  subsequent  to  the  making  of  a 
contract  within  the  state,  but  prior  to  the  commencement  of  an  action 
for  the  breach  of  such  contract,  is  a  compliance  with  the  statute  which 
will  authorize  the  corporation  to  maintain  the  action.*^  Under  a  stat- 
ute providing  that  no  foreign  corporation  can  maintain  any  suit  or 
action,  either  legal  or  equitable,  in  any  of  the  courts  of  the  state 
upon  any  demand  whether  arising  out  of  contract  or  tort,  unless  at 
the  time  such  contract  was  made  or  tort  committed  the  corporation 
had  taken  certain  steps  requisite  to  its  right  to  do  business  in  the 
state,  a  foreign  corporation  which  has  failed  to  comply  with  such 
requirements  can  maintain  no  action  in  such  courts.*^  It  is  held  that 
the  New  York  statute  providing  that  no  foreign  corporation  shal' 
do  business  in  that  state  without  having  first  obtained  the  certificate 
required  by  the  act,  and  that  no  foreign  corporation  doing  bus'n  ss 
in  that  state  shall  maintain  any  action  upon  it  in  that  state  unless, 
prior  to  the  making  of  such  contract,  it  shall  have  procured  such 
certificate,**  while  it  deprives  a  foreign  corporation  which  has  not 

statute  and  did  not  pay  such  tax  with-  York  was  added  in  1901.  Laws  N 
in  thirty  days  after  the  tax  was  due  Y.  1901,  p.  1327,  c.  538.  Prior  to  this 
should  not  maintain  any  action  in  a  addition  to  the  statute,  it  was  pro- 
state court,  it  was  held  to  be  essential  vided  by  statute  that  "no  foreign 
to  the  bar  of  the  statute  that  it  be  stock  corporation  doing  business  in 
shown  that  the  tax  had  been  fixed  this  state  without  such  certificate  shall 
by  the  state  officer  charged  with  that  maintain  any  action  in  this  state  upon 
fuiiction.  Seibert  v.  Dunn,  70  N.  Y.  any  contract  made  by  it  in  this  state 
Misc.  422,  126  N.  Y.  Supp.  974.  until  it  shall  have  procured  such  cer-_ 

42  Swift  &  Co.  v.  Little,  28  R.  I.  108,  tificate."  Laws  N.  Y.  1892,  c.  687, 
65  Atl.  615.  §  15.      See,    for    the    construction    of 

43  Peck-Hammond  Co.  v.  Hamilton  see.  15  of  the  New  York  General  Cor- 
Independent  School  Dist.,  —  Tex  Civ.  poration  Law,  Schwartzwaelder  Co.  v. 
App.  — ,  181  S.  W.  697.  See  also  Silverman,  134  N.  Y.  Supp.  1114.  Un- 
Security  Co.  v.  Panhandle  Nat.  Bank,  der  this  prior  statute  it  was  held  that 
93  Tex.  575,  57  S.  W.  22;  Chapman  v.  the  contract  became  enforceable  by 
Hallwood  Cash  Register  Co.,  32  Tex.  the  foreign  corporation  upon  its  com- 
Civ.  App.  76,  73  S.  W.  969;  Delaware  pliance  with  the  provisions  of  the 
Ins.  Co.  V.  Security  Co.  (Tex.  Civ.  statute.  See  Simplex  Dairy  Co.  v. 
App.),  54  S.  W.  916.  Cole,   86  Fed.   739;   Alleghany  Co.  v. 

44  The  provision  that  the  procuring  Allen,  69  N.  J.  L.  270,  dismissed  196 
of  the  certificate  is  a  prerequisite  to  TJ.  S.  458,  49  L.  Ed.  551;  Neuchatel 
the  making  of  a  contract  which  shall  Asphalt  Co.  v.  New  York,  155  N.  Y. 
be  enforceable  in  the  courts  of  New  373,  49  N.  E.  1043,  aff'g  12.  N.  Y.  Misc. 
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complied  therewith  of  the  right  to  maintain  an  action  in  New  York 
on  a  contract  entered  into  in  that  state,  does  not  reach  further  and 
affect  the  suable  quality  of  the  contract  in  another  state.*^  It  is  also 
held  that  such  statute  applies  only  to  contracts  made  by  the  foreign 
corporation  in  the  state  and  has  no  application  to  a  contra,ct  made 
without  the  state,**  or  to  a  contract  made  by  a  third  person,  and  by 
him  assigned  to  the  foreign  corporation,*''  or  to  matters  which  do  not 
arise  out  of  contract.**    A  foreign  corporation  authorized  to  transact 


26,  33  N.  Y.  Supp.  64;  Davis  Provision 
Co.  V.  Fowler  Bros.,  20  N.  Y.  App.  Div. 
626,  47  N.  Y.  Supp.  205,  aff'd  163 
N.  Y.  .580,  57  N.  E.  1108. 

In  holding  that  see.  15  of  N.  Y. 
General  Corporation  Law  does  not 
prevent  a  foreign  corporation  from 
maintaining  an  action  on  an  attach- 
ment bond,  Allen,  J.,  said:  "It  is 
to  be  observed  that  the  provisions  of 
section  15  of  the  General  Corpora- 
tion Law,  relied  upon,  do  not  preclude 
a  foreign  corporation  from  maintain- 
ing an  action  upon  all  contracts,  but 
that  the  prohibition  relates  only  to 
contracts  'made  by  it'  within  the 
state.  The  undertaking  upon  which 
the  plaintiffs  sue  was  not  made  by 
them.  It  was  made  without  their 
knowledge  or  consent,  express  or  im- 
plied, and  against  their  will.  It  was 
a  contract  made  by  the  defendant  for 
their  benefit;  and,  as  such,  it  is,  of 
course,  enforceable  by  tjiem.  Little 
v.  Banks,  85  N.  Y.  258.  I  do  not  think, 
therefore,  that  the  undertaking  is  such 
a  contract  as  is  contemplated  by  the 
provisions  of  the  statute.  A  correct 
construction  of  the  statute  can  best 
be  gained  by  having  recourse  to  its 
object,  which,  evidently,  is  to  prevent 
foreign  corporations  from  making  con- 
tracts here  without  first  having  ob- 
tained leave  to  do  so  and  thereby  ren- 
dered themselves  amenable  to  the 
authority  of  the  state  government  for 
the  purpose  of  taxation  and  other  gov-- 
ernmental  control,  by  leaving  them 
without  redress  as  to  such  contracts 
as  they  may  make  in  defiance  of  the 


statute.  In  other  words,  the  state, 
by  this  statute  gives  them  notice  that 
if  they  make  contracts  here,  without 
having  subjected  themselves  to  its 
authority,  they  do  so  at  their  peril, 
but  I  think  that  this  is  the  limit  of 
the  penalty  prescribed  for  a  failure  to 
observe  the  statute,  and  that  it  was 
not  intended  to  thereby  close  the 
courts  to  a  foreign  corporation  as  to 
all  contracts  affecting  it.  Mahar  v. 
Harrington,  204  N.  Y.  231,  97  N.  E. 
587,  38  L.  E.  A.  (N.  S.)  210."  Allen, 
J.,  in  Sterling  Mfg.  Co.  v.  National 
Surety  Co.,  94  N.  Y.  Misc.  604,  159 
N.  Y.  Supp.  979. 

45  Alleghany  Co.  v.  Allen,  69  N.  J.  L., 
270,  55  Atl.  724,  appeal  dismissed  196 
U.  S.  458,  49  L.  Ed.  551.  See  also 
Mahar  v.  Harrington  Park  Villa  Sites, 
204  N.  Y.  231,  38  L.  E.  A.  (N.  S.)  210, 
97  N.  E.  587,  answering  certified  ques- 
tion in  146  N.  J.  App.  Div.  955,  131 
N.  Y.  Supp.  1127,  and  reversing  order 
in  146  N.  Y.  App.  Div.  756,  131  N.  Y. 
Supp.  514,  which  modified  71  N.  Y. 
Misc.  430,  128  N.  Y.  Supp.  620. 

46  Onderdonk  v.  Peale,  Peacock  & 
Kerr,  104  N.  Y.  App.  Div.  195,  93  N. 
Y.  Supp.  505;  Sterling  Mfg.  Co.  v. 
National  Surety  Co.,  94  N.  Y.  Misc. 
604,  159  N.  Y.  Supp.  979;  Box  Board 
&  Lining  Co.  v.  Vineennes  Paper  Co., 
45  N.  Y.  Misc.  1,  90  N.  Y.  Supp.  836. 
See  also  Simplex  Dairy  Co.  v.  Cole, 
86  Fed.  739. 

47  0'Eeilly,  Skelly  &  Fogarty  Co.  v. 
Greene,  18  N.  Y.  Misc.  423,  41  N.  Y. 
Supp.  1056. 

18  Joseph    Schlitz    Brewing    Co.   v. 
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business  in  the  state  at  the  time  it  institutes  an  action  cannot  maintain 
an  action  for  an  injunction  to  prevent  the  prosecution  of  a  suit  at  law 
upon  the  ground  that  it  is  predicated  upon  a  contract  obtained  by 
fraud,  if  such  contract  was  made  by  such  corporation  in  the /state  at 
a  time  when  it  had  no  power  to  make  such  a  contract  or  to  sue  in 
the  state  on  account  of  its  noncompliance  with  the  statutory  require- 
ments.*® 

Under  a  statute  providing  that  the  failure  of  a  foreign  corporation 
to  comply  with  the  statutory  requirements  before  doing  business  in 
the  state  shall  not  affect  the  validity  of  any  contract  with  such  cor- 
poration, but  no  action  shall  be  maintained  or  recovery  had  in  any 
of  the  courts  of  the  state  by  such  foreign  corpoi*ation  so  long  as  it 
fails  to  comply  with  the  statutory  requirements,  it  is  held  that  where 
a  foreign  corporation  doing  business  in  the  state  fails  to  so  comply 
after  haviijig  been  given  an  opportunity  to  do  so,  an  action  brought 
by  it  will  be  dismissed.^" 

If  a  foreign  corporation  is  doing  business  in  the  state  contrary  to 
the  statutes  thereof  regulating  the  right  of  foreign  corporations  to  do 


Ester,  157  N.  Y.  714,  53  N.  E.  1126, 
aff'g  86  Hun  22,  33  N.  T.  Supp.  143. 
See  also  Ferkel  v.  Columbia  Clay 
Works,  192  Fed.  119. 

49  Erie  &  M.  Ey.  &  Nav.  Co.  v.  Cen- 
tral Ry.  Equipment  Co.,  152  111.  App. 
.278,  in  which  case  the  court  said: 
"It  is  difficult  to  perceive  any  legiti- 
mate distinction  between  maintaining 
a  suit  upon  an  equitable  claim  and  a 
bill  which  seeks  to  establish  such 
claim.  The  former  is  forbidden  to 
an  unlicensed  foreign'  corporation  by 
the  statute;  ajid  the  prohibition  must 
be  deemed  to  include  the  latter  also. 
We  are  of  the  opinion  that  such  is  the 
meaning  and  effect  of  the  statute.  The 
language  is  broad  and  we  think  is  open 
to  no  other  construction,  where  as 
here  the  bill  does  'not  contravert ' 'the 
defendant's  legal  right  in  the  suit  at 
law,  but  seeks  to  establish  affirmative- 
ly '  a  claim  in  respect  of  that  right '  to 
control  the  defendant  in  the  exercise 
of  that  right.  This  is,  we  think,  seek- 
ing to  maintain  a  suit  in  equity  upon 
an  equitable  claim;  and  where  the 
oompla'.nant  was  an  unlicensed  foreign 
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corporation  transacting  business  in 
this  state  in  violation  at  the  law  at 
the  time  of  the  transaetioAs  upon 
which  its  equitable  claim  is  based,  is 
within  the  prohibition  of  the  statute. ' ' 

80  E.  &  G.  Theatre  Co.  v.  Greene, 
216  Mass.  171,  103  N.  B.  301. 

"That  business  transactions  by  a 
foreign  corporation  in  Texas,  which 
has  not  complied  with  the  requirement 
of  the  statute,  are  not  void,  and  that 
the  only  right  in  respect  thereto  which 
is  denied  by  the  statute  is  the  right  to 
resort  to  the  courts  of  our  state  for 
their  enforcement,  and  that,  when  de- 
nied relief  in  our  courts  upon  such 
ground,  the  proper  judgment  is  one  of 
dismissal  only,  leaving  it  open  for  the 
corporation  to  resort  to  courts  of  other 
jurisdictions  for  relief,  are  questions 
that,  are  clearly  determined  in  the 
opinion  of  the  Supreme  Court  in  the 
case  of  Smythe  Co.  v.  Ft.  Worth  Glass 
&  Sand  Co.-  (Sup.),  142  S.  W.  1157." 
James,  C.  J.,  in  New  State  Land  Co. 
V.  Wilson.  —  Tex.  Civ.  App.  — ,  150 
S.  W.  253. 
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business  therein  and  prohibiting  the  maintenance  of  an  action  in  the 
courts  of  the  state  by  a  noncomplying  foreign  corporation,  an  undis- 
closed principal  is  not  thereby  precluded  from  maintaining  an  action 
upon  a  transaction  effected  by  such  foreign  corporation  acting  as 
agent.^'' 

§  5946.  Statutes  providing'  that  contracts  made  by  noncompljring 
foreign  corporations  shall  be  absolutely  void.  Where  a  statute,  as 
is  sometimes  the  case,  not  only  prohibits  foreign  corporations  from 
doing  business  in  the  state  without  first  .complying  with  certain  con- 
ditions, but  also  expressly  declares  that  contracts  made  in  the  state 
by  a  foreign  corporation,  which  has  not  complied  with  the  conditions 
imposed,  shajl  be  void,  the  effect  of  a  failure  to  comply  with  the  statute 
is  clear.,  All  contracts  made  within  the  state  which  constitute  the 
doing  of  business  within  the  meaning  of  the  statute  are  absolutely 
void,  and  no  action  can  be  maintained  by  the  corporation  thereon.^® 

§  5947.  Statutes  making  contracts  void  in  behalf  of  noncomplying 
corporation.  The  legislature  of  a  state  in  prescribing  certain  con- 
ditions upon  which  a  foreign  corporation  may  do  business  in  the  state 
may  provide  that  any  contract  made  by  a  foreign  corporation  within 
the  state  before  it  shall  have  complied  with  the  statutory  require- 

51  Courier- Journal  Job  Printing  Co.  lose,  231  Mo.  508,  132  S.  W.  1133;  Bank 
V.  Anderson,  159  111.  App.  32.  of  Louisville  v.  Young,  37  Mo.  398; 

52  United  States.  Diamond  Glue  Co.  First  Nat.  Bank  v.  Leeper,  121  Mo. 
V.  United  States  Glue  Co.,  187  U.  S.  App.  688,  97  S.  "W.  636. 

611,  47  L.  Ed.  328,  aff  'g  103  Fed.  838.  Oklahoma.     Goadner  Krumm  Co.  v. 

Alabama.    Alabama  Western  E.  Co.  J.  L.  Owens  Mfg.   Co.,  51  Okla.  376, 

V.   Talley-Bates   Const.    Co.,    162   Ala.  152  Pac.  86. 

396,  50  So.  341;  Hanchey  v.  Southern  Wisconsin.    Indiana  Eoad  Mach.  Co. 

Building  &  Loan  Ass  'n,  140  Ala.  245,  v.  Town  of  Lake,  149  "Wis.  541,  136  N. 

37  So.  272;   Electric  Lighting  Co.  of  W.    178;    Southwestern    Slate    Co.    v. 

Mobile  V.  Rust,  117  Alp,.  680,  23  So.  Stephens,  139  Wis.   616,  29  L.  E.   A. 

751.  (N.  S.)  92,  131  Am.  St.  Eep.  1074,  120 

Illinois.     Eyerson   &   Son  v.  Shaw,  N.  W.  408;   Allen  v.  Milwaukee,  128 

277  111.  524,  115  N.  E.  650.  Wis.  678,  5  L.  E.  A.  (N.  S.)  680,  116 

Michigan.    Despres,  Bridges  &.Noel  Am.  St.  Eep.  54,  8  Ann.  Cas.  392,  106 

V.  Zierleyn,  163  Mich.  399,  l28  N.  W.  N.  W,  1099;  Chipago  Title  &  Trust  Co. 

769;  Hoskins  v.  Eochester  Savings  &  v.  Bashford,  120  Wis.  281,  97  N.  W. 

iioan  Ass'n,  133  Mich.  505,  95  N.  W.  940;   Ashland  Lumber   Co.  v.  Detroit 

566;  Eough  v.  Breitung,  117  Mich.  48,  Salt  Co.,  114  Wis.  66,  89  N.  W.  904. 

75  N.  W.  147.  As  to  the  effect  a£  a  statutory  pro- 
Missouri.     Parke,   Davis   &   Co.   v.  vision   imposing   a   penalty    for   non- 

Mullett,  245  Mo.  168,  149  S.  W.  461;  compliance,  see  §  5943,  supra. 

United  Shoe  Machinery  Co.  v.   Eam- 
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ments  "shall  be  wholly  void  on  its  behalf  and  on  behalf  of  its  assigns, 
but  shall  be  enforceable  against  it  or  them,"^'  Such  a  statute  has 
been  enacted  in  Wisconsin,  and  it  has  been  held  that  the  words  "shall 
be  wholly  void  on  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be 
enforceable  against  it  of  them,"  mean  just  what  they  say,  and  render 
the  contract  void  and  a  nullity  so  far  as  the  corporation  or  its  assigns 
are  concerned,  and  not  simply  voidable  at  the  option  of  the  other 
party  to  the  contract.^*  This  statute  also  renders  void  a  contract 
entered  into  by  a  copartnership  formed  by  a  noncomplying  corporation 
and  an  individual,  and  the  individual  partner  cannot  enforce  any 
right  in  favor  of  the  copartnership.^^  It  does  not  prohibit  the  trans- 
action of  such  business  as  constitutes  interstate  commerce  nor  extend 
to  such  property  as  is  acquired,  held,  or  disposed  of  in- the  state  in 
carrying  on  interstate  commerce  nor  to  such  contracts  as  relate  to 
interstate  commerce.^^ 


53  Allen  V.  Fulton,  167  Wis.  352,  167 
N.  W.  429;  Lanz-Owen  &  Co.  v.  Gar- 
age Equipment  Mfg.  Co.  151  Wis.  555, 
139  N.  W.  393;  Southwestern  Slate 
Co.  V.  Stephens,  139  Wis.  616,  120  S. 
W.  408;  Duluth  Music  Co.  v.  Clancey, 
139  Wis.  189,  131  Am.  St.  Eep.  1051, 
120  N.  W.  854;  Elwell  v.  Adder  Maeh. 
Co.,  136  Wis.  82,  116  N.  W.  883;  In- 
ternational Text-Book  Co.  v.  Peterson, 
133  Wis.  302,  14  Ann.  Cas.  965,  113 
N.  W.  730;  Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.,  114  Wis.  66,  89  N.  W. 
904. 

54  Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.,  114  Wis.  66,  89  N.  W.  904. 

For  consideration  of  this  statute, 
see  Sprout,  Waldron  &  Co.  v.  Amery 
Mercantile  Co.,  162  Wis.  279,  156  N. 
W.  158;  Lanz-Owen  &  Co.  v.  Garage 
Equipment  Mfg.  Co.,  151  Wis.  555,  139 
N.  W.  393;  Indiana  Eoad  Maeh.  Co.  v. 
Town  of  Lake,  149  Wis.  541,  136  N. 
W.  178;  Wolf  Co.  v.  Kutch,  147  Wis. 
209,  132  N.  W.  981;  Independent  Tug 
Line  v.  Lake  Superior  Lumber  &  Box 
(^0.,  146  Wia.  121,  131  N.  W.  408; 
lanna  v.  Kelsey  Eealty  Co.,  145  Wis. 
276,  33  L.  R.  A.  (N.  S.)  355,  140  Am. 
St.  Eep.  1075,  129  N.  W.  1080;  F.  A. 
Patrick  &  Co.  v.  Deschamp,  145  Wis. 
l:2i,  129  N.  W.  1096;  Elwell  v.  Adder 


Maeh.  Co.,  136  Wis.  82,  116  N.  W.  882; 
Allen  V.  Milwaukee,  128  Wis.  678,  5 
L.  E.  A.  (N.  S.)  680,  116  Am.  St.  Eep. 
54,  8  Ann.  Cas.  392,  106  N.'  W.  1099; 
Chickering-Chase  Bros.  Co.  v.  White, 
127  Wis.  83,  106  N.  W.  797;, Presby- 
terian Ministers'  Fund  v.  Thomas,  126 
Wis.  281,  110  Am.  St.  Eep.  919,  105 
N.  W.  801;  Greek-American  Sponge 
Co.  V.  Eichardson  Drug  Co.,  124  Wis. 
469,  109  Am.  St.  Eep.  961,  102  N.  W. 
888;  Beaser  v.  Barber  Asphalt  Paving 
Co.,  120  Wis.  599,  98  N.  W.  525;  Chi- 
cago Title  &  Trust  Co.  v.  Bashford, 
120  Wis.  281,  97  N.  W.  940. 

One  who  has  subscribed  for  and  re- 
ceived stock  in  a  foreign  corporation 
and  has  retained  it  for  a  number  of 
years  must  be  deemed  to  have  ac- 
quiesced in  the  contract  of  subscrip- 
tion and  it'  cannot  be  set  up  as  a  de- 
fense to  an  action  to  enforce  his 
liability  as  a  stockholder  that  the  cor- 
poration had  not  complied  at  the  time 
of  his  subscription,  with  the  provisions 
of  the  statute  authorizing  it  to  do 
business  in  the  state.  Allen  v.  Fulton, 
167  Wis.  352,;  167  N.  W.  429. 

65  Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.,  114  Wis.  66,  9  N.  W.  904. 

56  Sprout,  Waldron  &  Co.  v.  Amery 
Mercantile  Co.,  162  Wis.  279,  156  N. 
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A  similar  provision  was  adopted  in  Florida  in  an  act  providing 
that ' '  every  contract  made  by  or  on  behalf  of  any  foreign  corporation 
affecting  its  liability  or  relating  to  property  within  the  state ' '  before 
such  corporation  shall  have  filed  a  copy  of  its  charter  or  articles  of 
incorporation  in  the  secretary  of  state's  office  and  have  received  a 
permit  to  do  business  in  the  state  "shall  be  void  on  its  behalf  and 
on  behalf  of  its  assigns,  but  shall  be  enforceable  against  it  or  them."  *' 
It  has  been  held  that  it  was  not  the  purpose  and  effect  of  this  statute 
,  to  render  such  contracts  wholly  void,  but  merely  to  render  them  un- 
enforceable in  the  hands  of  the  corporation  or  its  assigns,  though 
enforceable  against  it  or  them.  Nor  does  it  either  expressly  or  by 
necessary  implication  declare  that  a  negotiable  promissory  note,  taken 
in  the  state,  in  a  business  transaction,  by  a  foreign  corporation  before 
complying  with  the  statute,  shall  be  void  in  the  hands  of  a  bona  fide 
holder  for  value  and  ^without  notice  of  the  transaction  of  which  the 
note  formed  a  part.**  Such  a  note  could  not,  however,  be  enforced 
where  the  indorsee  took  it  with  notice.^ 

§5948.  Statutes  imposing   a  penaltj,   but  validating  cointract. 

Sometimes  a  statute  requiring  foreign  corporations  to  comply  with 
certain  conditions  precedent  to  the  right  to  do  business  in  the  state 
and  imposing  a  penalty  for  failure  to  do  so,  expressly  declares  that 
such  failure  shall  not  affect  the  validity  of  any  contract  by  or  with 
the  corporation ;  and  under  such  a  provision  the  failure  of  a  foreign 
corporation  to  comply  with  the  statute  cannot  be  set  up  to  defeat 
its  action  on  a  contract.®*    This  statute  has  been  construed  as  pro- 

W.  158;  F.  A;  Patrick  &  Co.  v.  Des-  eommeree  nor  as  impairing  any  consti- 

champ,  145  Wis.  224,  129  N.  W.  1096;  tutional  rights  of  such  corporations. 

Elwell  V.  Adder  Mach.  Co.,  136  Wis.  58  Commercial  Nat.  Bank  v.  Jordan, 

,  82,  116  N.  W.  882;  Loverin  &  Browne  71  Fla.  566,  71  So.  760. 

Co.  V.  Travis,  135  Wis.  322,  115  N.  W.  69  Ulmer  v.  First  Nat.  Bank  of  St. 

829;  Catlin  &  Powell  Co.  v.  Sehuppert,  Petersburg,  61  Fla.  460,  55  So.  405. 

130  Wis.  642,  110  N.  W.  818;   Greek-  60  Dominion  Fertilizer  Co.  v.  White, 

American    Sponge   Co.   v.    Richardson  115  Me.  1,  96  Atl.  1069;  C.  B.  Eogers 

Drug  Co.,  124  Wis.  469,   109  Am.  St.  &  Co.  v.  Simmons,  155  Mass.  259,  29 

Eep.  961,  102  N.  W.  888.  N.  B.  580.  See  E.  &  G.  Theatre  Co.  v. 

See  §§  5762-5784,  supra.  Greene,  216  Mass.  171,  103  N.  E.  301. 

57  Commercial  Nat.  Bank  v.  Jordan,  See  also.  Laws  Florida  1915  C  6,876, 

71  Fla.  566,  71  So.  760;   Campbell  v.  No.  70,  §  2,  providing  that  the  failure 

Daniel,  68  Fla.  282,  67  So.  90;  Ulmer  of  any  foreign  corporation  to  comply 

V.  First  Nat.  Bank  of  St.  Petersburg,  with    the    requirements    of    a   statute 

61  Fla.  460,  55  So.  405,  the  last  case  imposing   conditions   precedent   to   its 

holding  that  the  statute  was  not  in-  right  to  do  business  in  the  state  shall 

valid    as    interfering   with    interstate  not  affect  the  validity  of  any  contract 
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hibiting  a  noncomplying  corporation  from  maintaining  an  action  on, 
or  for  the  breach  of,  a  contract  made  in  the  course  of  its  business  until 
it  has  complied  with  the  statute,  but  it  is  not  intended  to  take  away 
from  a  delinquent  foreign  corporation  its  remedies  for  wrongs  com- 
mitted against  its  property  in  the  state,  and  consequently  such  a  cor- 
poration may  maintain  trover  for  the  conversion  of  its  property  in 
the  state  which  has  been  attached  as  the  property  of  another.*^ 

§  5949.  Effect  of  statutes  makinif  contracts  of  foreign  corporations 
with  citizens  void  upon  contract  with  other  than  citizen.  It  is  held 
that  the  protection  of  the  citizens  of  the  state  is  the  sole  object  of  a 
statute  providing  that  before  any  foreign  corporation  shall  begin  to 
carry  on  business  in  the  state-  it  shall  do  certain  things  and  that  in 
the  event  of  its  failure  so  to  do,  all  its  contracts  with  citizens  of  the 
state  shall  be  void  as  to  it  and  shall  not  be  enforced  in  its  favor  in 
the  courts,  and  that  contracts  between  foreign  corporations,  or  eon- 
tracts  made  by  such  a  foreign  corporation  and  one  not  a  citizen  of  the 
state,  are  not  affected  by  the  statute.®*  ' 

§  5950.  Effect  of  retaliatory  statutes  upon  contracts.  As  has  been 
stated  elsewhere,  in  a  number  of  states  the  legislatures  have  enacted 
statutes  of  a  retaliatory  nature  for  the  purpose  of  putting  foreign 
corporations  under  the  same  restrictions  and  burdens  as  are  imposed 
by  the  states  by  which  they  were  created  upon  corporations  of  the  state 
enacting  the  statutes.  The  constitutionality  and  nature  of  such  stat- 
utes have  been  elsewhere  considered.*'  It  is  held  in  New  Jersey,  under 
suph  a  statute,  that  if  a  foreign  corporation  not  having  complied  with 
the  laws  of  the  state  imposing  conditions  upon  foreign  corporations 
precedent  to  their  right  to  do  business  in  the  state  transacts  business 
in  the  state  and  subsequently  complies  with  the  conditions  imposed 

with  OTeh  corporation,  but  no  action  cation  of  law,  as  well  as  express  con- 
shall  be  maintained   or  recovery  had  tracts.     C.  B.   Rogers   &   Go.   v.  Sim- 
in  any  of  the  courts  of  the  state  by  mens,  155  Mass.  259,  29  N.  B.  580. 
any  such  corporation,  or  its  successors  61  Dorminion  Fertilizer  Co.  v.  White, 
or  assigns,  so  long  as  such  foreign  cor-  115  Me.  1,  96  Atl.  1069. 
poration  fails  to  comply  with  the  pro-  62Boyington  v.  Van  Btten,  62  Ark. 
visions  of  the  act.  63,  35  S.  W.  622;  St.  Louis,  A.  &  T.  By. 
It  is  held  that  under  such  a  statute,  Co.  v.  Fire  Ass'n  of  Philadelphia,  60 
the  words,  "such  failure  shall  not  af-  Ark.  325,  28  L.  E.  A.  83,  30  S.  W.  350. 
feet  the  validity  of  any  contract  by  or  See  also  Verdigris  Eiver  Land  Co.  v. 
with  such  corporation"  is  expressive  Stanfield,  25  Okla.  265,  105  Pae.  337. 
of  the  intent  of  the  legislature  to  in-  63  §§  5759^   5910,   supra, 
elude  contracts  which  arise  by  impli- 
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prior  to  the  commencenieiit  of  a  suit  on  a  eause'of  abtion  arising  out 
of  such  transaction  of  business,  it  cannot  maintain  such  action,  if,  by 
the  laws  of  the  state  by  which  it  was  created,'a  suit  could  not  be  main- 
tained under  similar  circumstances.®* 

§5951.  Doctrine  that  question  of  noncompliance  can  only  be 
raised  by  the  state.  As  will  be  seen  elsewhere,  some  of  the  courts 
hold,tJiat  statutes  in  reference,  to  foreign,  corporations  doing  business 
in  the  state,  which  are  prohibitory  in  form,,  but  without  penalty,  and 
silent  as  to  the  consequences  of  noncompliance,  do  not  make  void 
contracts,  conveyances  and  other  transactions  by  a  corporation  which 
has  not  complied  with  the  statute,  though  it'  is  doing  business  in  the 
state  in  contravention  of  such  statute,  but  that  the  only  effect  of  such 
statutes  is  to  makie  the  corporation  subject  .to  proceedings  by  the 
state  to  oust  it  from-  doing  business  in  the  state.®^    Such  courts  hold 


64  Wolf  V.  Lancaster,  70  N.  J.  L. 
201,  56  Atl.  172.    ■       ■■  ■•    ■ 

See  §§5759,  59l0,  supra. 

65  United  States.  Fritts  v.  Palmer, 
132  TJ.  S.  28g,  33  L.  Ed.  '317;  General 
Film  Co.  of  Misaouri  V.  General  Film 
Co.  df  Maine,  2(37  Fed.  64;  lojra  Lil- 
lovet  Gold  Min.  Go.  v.  United  States 
Fidelity  &  Guaranty  Co.,  146  Fed. 
437;  Blodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  893. 

Kansas.    See  D.  M.  Osborne  &  Co.  y 
Schilling,  74  Kan.   675,   11  Ann.  Gas. 
319, '88  Pac.   258;   State  v.   American 
Book  Co.,  69  Kan.  1,  1  L.  E.  A.  (N.  S.) 
1041,  2  Ann.  Gas.  56,  76  Pac.  411. 

Montana.  MacGinness  v.  Boston  & 
M.  Gonsol.  Copper  &  Silver  Min.  Co., 
29  Mont.  428, '75  Pac.  89. 

New  Mexico.  Union  Trust  Co.  of 
New  York  V.  Atchison,  T.  &  S.  F.  E. 
Co.,  8  N.  M.  327,  43  Pae.  701.' 

North  Carolina.  Blackwell's  Dur- 
ham Tobacco  Co.  v.  American  Tobacco 
Co.,  145  N.  G.  367,  59  S.  E.  123. 

North  Dakota.  .  National  Cash  Reg- 
ister Co.  V.  Wilson,  9  N.  D.  ,112,  81  N. 
W.  285;  United  States  Savings  &  Loan 
Co.  V.  Shain,  8  N.  D.  136,  77  N.  W. 
1006;  Red  Kiver  Lumber  Co.  v.  Chil- 
dren of  Israel,  7  N.  D.  46,  73  N.  W. 


203;' Washburn  Mill  Co.  v.  Bartlett,  3 
N.  D.  138,  54  N.  W.  544. 

South  Dakota.  Wright  v.  Lee,  2  S. 
D.  596,  51  N.  W.  706,  4  S.  B.  237,  55 
N.  W.  931. 

Utah.  A.  Booth  &  Co.  v.  Weigand, 
30  Utah  135,- 10  L.  R.  A.  (N.  S.)  693, 
S3  Pac.  734,  rev'g  28  Utah  372,  79 
Pac.  570. 

Washington.  Latshaw  v.  Western 
Townsite  Co.,  91  Wash.  575,  158  Pac. 
■248. 

It  was  held  by  a  federal  court  sit- 
ting in  Missouri  that  the  state  alone 
could  complain  of  the  fact  that  a  for- 
eign corporation  was  doing  business 
in- the  state  without  having  complied 
with  the  .statutes  in  regard  to  foreign 
corporations.  Amidon,  J.,  saying: 
"The  plaintiff  cannot  clothe  itself  in 
the  panoply  of  the  state  as  a  shield 
for  the  fraud  which  it  is  seeking  to  ac- 
complish." General  Film  Co.  of  Mis- 
souri V.  General  Film  Co.  of  Maine, 
237  Fed.  64. 

In  Wright  V.  Lee,  4  S.  D.  237,  55 
N.  W.  931,  the  court  said:  "In  the 
case  either  of  domestic  or  foreign  cor- 
"porati'ona,  the  state  names  the  condi- 
tions upon  which  it  may  transact  busi- 
ness.    It  does  it  in  its  sovereign  ea- 
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that  the  question  of  noncompliance  by  a  foreign  corporation  with  such 
a  statute  cannot  be  raised  in  a  collateral  proceeding,  but  only  in  a 
direct  proceeding  brought  by  the  state  for  that  purpose.*®    Thus  where 


pacity,  as  the  conservator  of  the 
lights  and  best  interests  of  its  citi- 
zens. The  state,  which  alone  can 
name  the  conditions,  can  alone  en- 
force their  observance.  The  statute  in 
this  case  is  directed,  not  against  the 
contract  made  or  the  act  done,  but 
against  the  party  acting.  The  wrong 
done  in  disregarding  the  law  is  against 
the  state,  and  not  against  the  indi- 
vidual. It  may  have  been  to  the  ad- 
vantage of  the  individual.  Transact- 
ing business  in  the  state  withgut  com- 
pliance with  the  statutory  conditions 
is  a  usurpation  of  power  by  the  cor- 
poration, but  with. the  state  rests  the 
right  to  elect  whether  it  will  acqui- 
esce in  such  usurpation,  or  dispute  and 
prevent  it.  This  is  the  rule  in  respect 
to  a  domestic  corporation,  certainly 
where  it  is  conceded  there  was  legal 
authority  for  its  creation.  And  if  this 
ia  the  rule  in  respect  to  domestic  cor- 
porations, and  the  abject  and  purpose 
of  this  law  is  as  far  as  practicable  to 
.iiake  the  foreign  corporation  within 
the  state  as  a  domestic  one,  why 
should  not  the  rule  apply,  leaving  to 
the  ^tate,  and  not  to  an  individual 
litigant,  who  may  not  even  be  a  resi- 
dent of  the  state,  the  election  of  in- 
sisting upon  an  entire  compliance  with 
the  law,  or  a  waiver  of  such  compli- 
ance?    We  think  it  should     *     *     *," 

See    also    §§  5942-5945,   supra. 

66  General  Film  Co.  of  Missouri  v. 
General  Film  Co.  of  Maine,  237  Fed. 
64;  In  re  Estate  of  King,  186  111.  App. 
24,  aff'd  sub  nom.  Central  Inv.  Co.  v- 
Melick,  267  111.  564,  103  N.  E.  681; 
Union  Trust  Co.  of  New  York  v.  Atch- 
ison, T.  &  S.  F.  E.  Co.,  8  N.  M.  327, 
43  Pac.  701;  Latshaw  v.  Western 
Townsite  Co.,  91  Wash.  575,  158  Pac. 
248. 


' '  Upon  principles  of  comity,  the  cor- 
porations of  one  state  are  permitted 
to  do  business  in  another,  unless  it 
conflicts  with  the  law,  or  unjustly  in- 
terferes with  the  rights  at  the  citi- 
zens of  the  state  into  which  they 
come.  Under  such  circumstances,  no 
citizen  of  a  state  can  enjoin  a  foreign 
corporation  from  pursuing  its  business. 
Until  the  state,  acts  in  its  sovereign 
capacity,  individual  citizens  cannot 
complain.  The  state  must  determine 
for  itself  when  public  good  requires 
that  its  implied  assent  to  the  admis- 
sion shall  be  withdrawn."  Pensaeola 
Tel.  Co.  V.  Western  U.  Tel.  Cor,  96  U. 
S.  1,  24  L.  Ed.  708. 

In  holding  that  the  question  of  the 
right  of  a  duly-organized  corporation 
to  do  business  in  the  state  without 
■having  complied  with  such  a  statute 
cannot  be  raised  or  determined  collat- 
erally, the  Supreme  Court  of  South 
Dakota  held  that  transacting  business 
in  the  state  by  such  noneomplying  for- 
eign corporation  is  a  usurpation  of 
power  by  such  corporation,  but  with 
the  state  rests  the  right  to  elect 
whether  it  will  acquiesce  in  such  usur- 
pation, or  dispute  and  prevent  it,  and 
that  a  foreign  corporation  duly  or- 
ganized under  the  laws  of  another 
state,  and  publicly  doing  business  in 
South  Dakota,  without  having  com- 
plied with  such  statutory  require- 
ments, is,  until  its  authority  is  chal- 
lenged by  the  state,  a  de  facto  cor- 
poration. Wright  V.  Lee,  4  S.  D.  237, 
55  N.  W.  931. 

In  a  suit  by  the  receiver  of  an  in- 
solvent foreign  corporation  brought  on 
behalf  of  creditors  to  reach  assets  in 
the  state,  it  was  held  that  a  director 
of  the  corporation,  who  was  a  defend- 
ant, could  not  defeat  the  proceeding 
on  account  of  the  fact  that  the  coi- 
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a  foreign  corporation  filed  a  bill  to  foreclose  a  mortgage,  and  it  was 
contended  that  it  had  no  standing  in  court  because  it  had  not  complied 
with  the  laws  of  the  territory,  in  that  it  had  not  filed  a  copy  of  its 
charter  in  the  office  of  the  secretary  of  the  territory  and  had  not 
designated  an  agent  upon  whom  process  might  be  served  as  required 
by  the  statute  of  the  territory,  which  contained  merely  a  prohibition 
against  doing  business  in  the  territory  before  such  acts  were  done, 
it  was  held  that  the  point  was  not  well  taken,  because  it  could  not  be 
raised  in  a  collateral  proceeding.*'  Under  a  statute  in  Kansas  pro- 
viding that  a  foreign  corporation  seeking  to  do  business  in  the  state 
shall  make  application  to  the  charter  board  for  permission  to  do  so. 
requiring  such  corporations  to  file  an  annual  statement  of  their  con- 
dition and  providing  that  no  action  shall  be  maintained  or  recovery 
•  had  in  any  of  the  courts  of  the  state  by  any  corporation  doing  business 
in  the  state  without  first  obtaining  the  certificate  of  the  secretary 
of  state  that  such  statements  have  been  properly  made,  it  is  held  that 
the  regulation  of  foreign  corporations  devolves  upon  the  state,  and  a 
private  individual  is  not  allowed  to  interfere  except  in  the  single 
instance  of  a  failure  to  file  its  annual  statement,  and  then  only  to  the 
extent  of  abating  a  suit  against  him  until  the  required  statement  has 
been  filed.**    The  right  of  a  private  individual  to  question  the  right 

poration    had    unlawfully    carried    on  before  it  can  do  business'in  the  terri- 

business  in  the  state  without  comply-  tory.     This  objectiom  must  come  first 

ing  with  the  laws  of  the  state,  and  from   the    territory,   in   a   direct    pro- 

that  it  did  not  lie  in  his  mouth  to  as-  ceeding  in  quo  warranto  brought  for 

sert   the   corporation's  want   of  legal  that  purpose.     It  cannot  be  raised  in 

capacity  so  long  as  the  state  was  not  an   action   between   individuals." 
complaining  of   any  infraction  of  its  68  State   v.   American  Book  Co.,   69 

laws.     Williams  v.  Hintermeister,   26  Kan.  1,  1  L.  E.  A.  (N.  S.)  1014,  2  Ann. 

Fed.  889.  Cas.  56,  76  Pae.  411.     The  court  said: 

67 Union  Trust  Co.  of  New  York  v.  "The    naked    question    therefore    re- 

Atehison,  T.  &  S.  F.  E.  Co.,  8  N.  M.  mains,   are   the   contracts   referred   to 

327,  43  Pac.  701.     Laughlin,  J.,  said:  now    subject   to    cancellation   because 

"  A  stranger  or  third  person  cannot  be  made   before  the   book   company   was 

heard  to  object  to  a  foreign  corpora-  admitted  to  do  business  in  this  state? 

tion  doing  business  within  the  limits  The  question  of  capacity  to  contract 

of  this  territory,  on  the  ground  that  is  not  involved  on  either  side  of  the 

it  has  not  complied  with  the  statute  case.     *     *     *     There  is  here  no  lack 

which  requires  all   corporations  char-  of  capability,  no  defect  of  power,  and 

tered   under   the    laws    of    any   other  no  deficiency  of  authority.     The  only 

state  or  territory  to  file  an  authenti-  question  is  if  power  may  be  effectually 

cated  copy  of  its  charter,  and  of  the  displayed  as  against  the  provisions  of 

laws  of  the  state  or  territory  granting  the  corporation  law.     The  statute  de- 

the  same,  and  a  certificate  designating  scribes  itself  as  an  act  'providing  for 

upon   whom   process   may   be    served,  the  regulation  of  foreign  corporations' 
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of  a  foreign  corporation,  not  having  complied  with  the  statutory  con- 


and  the  method  by  which  thejr  may 
be ,  permitted  to  do  business  in  this 
state,'  and  it  purports  to  cover  that 
entire  field.  It  prevents  the  exercise 
of  corporate  franchises  in  this  ttate 
with  respect  to  matters  for  which  citi- 
zens of  this  state  cannot  incorporate, 
prevents  concerns  which  are  morally 
and  financially  irresponsibjle  and  un- 
trustworthy from  freely  invading  the 
state  and  imposing  upon  its  citizens 
and  subjects  foreign  companies  to  the 
jurisdiction  of  local  authorities.  Offi- 
cial supervision  of  these  affairs  is  com- 
mitted to  a  state  board.  Such  affairs, 
however,  relate  to  nothing  but  the 
character  and  condition  of  the  cor- 
poration itself.  They  are  all  enumer- 
ated in  the  statements  of  the  appli- 
cation for  admission  and  in  the  annual 
reports.  There  .  is  no  intimation  of 
any  purpose  whatever  to  interfere  in 
the  relations  betwee'  the  corporation 
and  the  citizen.  Business  between 
them  is  as  unregulated  as  it  is  be- 
tween natural  persons.  Nor  does  the 
statute,  in  terms,  prohibit  foreign  corr- 
porations  from  doing  business  in  this 
state,  or  avow  any  purpose  to  deny 
the  people  the  ■  benefi.t  of  commercial 
intercourse  with  them.  Indeed,  under 
its.  title  the  statute  could  not  extend 
beyond  regulation.  It  prescribes'  no 
penalty  whatever  for  failure  to  obtain 
permission  to  do.'  business  here.  It 
makes  no  reference  Wihatever  to  any 
effect  which  such  failure  may  have 
upon  the  title  to  property  ac- 
quired, contracts  made,  or  other 
incidents  to  the  doing  of  business.  It 
does  not  anywhere  use  the- terms  'un^ 
lawful,'  'illegal,'  or  'void,'  or  any 
equivalent  for  them,  as  applied  to  the 
transaction  of  business  without,  au: 
thority.  And  it  does  not  declare  any 
determination  whatever,  to  reachi  be- 
yond the^  •  offending  company  and 
nullify   wholesome   business  bargains 


in  matters  of  lawful  trade.  Foreign 
corporations  may  be  supervised,  but 
business  is  not  proscribed.  This  treat- 
ment of  the  subject  did  not  follow, 
however,  from  any  oversight  on  the 
part  of  the  legislature  with  reference 
to  the' use  of  penalties.  In  the  case  of 
failure  to  file  annual  statements,  the 
charter  l?oard  is  authorized  to  aseer-* 
tain  and  summarily  declare  and  pub- 
lish a  forfeiture  of  the  right*  to  do  any 
further  business,  which  forfeiture  be- 
comes immediately  effective;  and  the 
right. of  any  corporation  doing  busi- 
ness in  the  state  to  sue  or  recover  in 
the  cpuTts  is  made  to  depend  upon  the 
ability  to  obtain  a  certificate  at  the 
secretary  of  state  that  section  12  of 
'this  law  has  been  Observed.  The  note- 
worthy feature  of  the  last-mentioned 
provision  is  that  it.  creates  a  field  for' 
the  intervention  of  the  citizen  in  the 
matter  of  corporate  regulation.  While 
contracts  are  not  invalidated,  the 
binding  force  of  obligations  impaired, 
or  the,  doing  of  business  forbidden,  the 
citizen  is  allowed,  to  interpose  a  bar 
to  any  relief  until  the  proper  certifi- 
cate can  be  produced.  Prom  this  sur- 
vey of  the  statute,  it  appears  that 
the  legislature  intended  it  to  be  com; 
plete;  that  the  regulation  of  foreign 
corporations,  and  not  the  penaliziiig 
of  business  transactions,  is  its  pur- 
pose; that  such  regulation  is  made 
the  concern  of  the  state  in  its  spor 
cial  capacity  as  visitor,  and  not  of 
any  individual  as  a  mere  party  to  a 
contract;  that  a  party  to  a  contract 
is  allowed  ,to  interfere  in  but  a  single 
instance,  and  then  only  to  the  extent 
of  abating  a  suit  against  him;  and 
tha,t  specific  penalties  are  chosen  to 
meet  certain  contingencies.  The  con- 
clusion, obviously  and  naturally  fol- 
lows, that  the  legislature  intended  the 
state  to  rely  upon  the  common-law 
remedies  for  the  enforcement  of  the 
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ditions    to    acquire    and    hold    real    estate,    is    considered  .  else- 
wliere.^8 

§  5952.  Estoppel  of  persons  dealing  with  foreign  oorporatibns  to 
assert  its  noncompliance  with  statutes.  Many  of  the  courts  have 
held  that  a  person  who  deals  with  a  foreign  corporation  and  receives 
the  benefit  of  the  contract  is  estopped  to  set  up,  for  the  purpose  of 
escaping  liability,  that  the  corporation  had  not  complied  with  a  stat- 
ute imposing  conditions  precedent  to  its  right  to  do  business  in  the 
state.™    Thus  it  is  held  in  Iowa  that  a  mortgagor  who  has, received 


statute  where  none  other  were  ex- 
pressed; that  the  courts  have  no  au- 
thority to  interpolate  in  the  la-yv  pro- 
visions concerning  which  the  legisla- 
ture, with  all  the  resources  of  the 
English  language  at  its  command^  re- 
mained silent,  or  to  annex  penalties 
for  a  vi&lation  of  the  law  which  the 
legislature,  with  a  great  arsenal  to 
choose  from,  failed  to  mention.  Hence 
contracts  made  with  a  foreign  cor- 
poration before  it  has  obtained  permis- 
sion to  do  business  in  the  state  are 
nort  for  that  reason  invalid  pi  subject 
to  cancellation." 

69  See  §  5858,  supra. 

70  United  States.  Iowa  Lillooet 
Gold  Min.  Co.  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  146  Fed.  437; 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed. 
893;  Farmers'  Loan  &  Trust  Co.  v. 
Chicago  &  N.  P.  K.  Co.,  68  Fed.  412; 
American  Loan  &  Trust  Co.  v.  East  & 
"West  E.  Co.,  37  Fed.  242.  See  Turner 
Const.  Co.  V.  Union  Terminal  Co.,  229 
Fed.  702,  certiorari  denied  241  U.  S. 
678,  60  L.  Ed.  1233, 

Arkansas.  See  Dickey  v.  South- 
western Surety  Ins.  Co.,  119  Art.  12, 
Ann.  Cas.  1917  B  634,  173  S.  W.  398. 

Georgia.  Bay  v.  Home  &  Foreign 
Investment  &  Agency  Co.,  98,  Ga.  122, 
26  S.  E.  56. 

Indiana.  Paneoast  v.  Travelers '  Ins. 
Co.,  79  Ind.  172. 

'  Iowa.  Prudential  liis.  Co.  v.  Cush- 
man,  130  Iowa  378,  106  N.  W.  934; 
Spinney  v.  Miller,   114  lorwa  210,  89 


Am.  St.  Eep.  351,  86  N.  W,,  317.. 

Nebraska.  J.  K,  Armsby  Co.  v.  Ray- 
mond Bros.-Ciarke '  Co.,  90  Neb.  553, 
134  N.  W.  174.  ^ee  Nebraska' Power 
Co.  v.  Koenig,  i93'Neb. '68,  139  N.  W. 
839-  '■:■■-   . 

,  New  York.  ;  Watts- Campbell , Co.  v. 
Yuengling,:  51  ^\in,302,,  3,N.Y..Su.pp. 
869;  Mahar  v. ,  Harrington  Pfirk  Villa 
Sites,  71  Mi^o.  kso',  128  N."  Y;  Siipp. 
620.' '■  '         '■  -      ■  •■ 

North  Dakota.  '  Washburn  Mill,  Co. 
V.  Bartlett,  3  ;N.  P.,138,  54; N,  W.,544:., 

Ohio.  Newburg  Petroleum  Co.  v. 
Weare,  27  Ohio'st.  343.     ■  '  ' 

Pennsylvania.  Kilgore  y.  Smith, 
122  Pa./St.  48,,  15"i!^tl.;'698;_  Altoona 
Sanitary  Milk  Co.  v.  Armstrbrig,'  38 
Pai  Super.  Ct.  350^  Holmes  Co.' VyBar' 
nard,'l5  Wkly.  Nqt'es' C^a;,'llO. 

,  South  Dakota.    Wright  v.  Lee,: 2 'si 
D.  596,  51  n!  W.  706.     '  '"' 

Washington,  Bathboiie,  &ard  i&  Co. 
V,  Frost,  9  Wash..'i6^,,37P'aer29'8;'La 
Francei  Fire-Engine  Co.  v.  Town  of  Mt. 
Yer»on,  9  ^yash^'  14^,  ,43  i^m.'  St.  'Re'p'. 
827,  37  i^ac.  287,  38  Pae.  '^O;' Wh'itman 
Agricultural  Co.  'y.  Strand,  S  Wash'; 
647,  36  Pac.  682;  *  D'e.arbbrn  'Foundry 
Co.,  V.  Augustine,  5  \\fash.'  '67,  3i  Pac. 
^27.' ''■  "  /"     '[  ''     '    ' 

In  Blodgett  y.'  Lanyon|Ziho  Co.,  120 
F^'i,  '893,  it  w^s  ,^aa^':!"'  ''T'he  "pftenie 
off .  a,  failure  to  comply  ,  with  '  the  cor- 
poration law  of  the  state  of  .Kansas 
was  an  offense  against  the  state,  and 
not  against  the  compla,inants  in  this 
suit.,    For  that  offense  the  state  had 


IX  Priv.  Corp.— 11 


10059 


§  5952]  Peivatb  Coepobations'  [Ch.  65 

and  retained  the  profits  of  the  contract  in  pursuance  of  which  the 
mortgage  is  made,  cannot  be  heard  to  assert  the  invalidity  of  his  mort- 
gage on  the  ground  that  the  mortgagee  is  a  foreign  corporation  which 
has  failed  to  comply  with  the  statutes  prescribing  the  conditions  upon 
which  a  foreign  corporation  may  do  business  in  the  state,  the  state 
alone  being  entitled  to  take  advantage  of  the  failure  of  the  corpora- 
tion to  comply  with  the  statute.''';  And  where  a  statute  requires  a 
foreign  corporation  doing  business  in  the  state  to  have  a  place  of  busi- 
ness and  a  registered  authorized  agent  thereat  in  the  slate,  and  makes 
it  a  misdemeanor  for  any  agent  to  do  business  in  the  state  without 
.  «ving  complied  with  the  statute,  and,  under  such  statute,  contracts 
made  by  a  foreign  corporation  doing  business  in  the  state  before  estab- 
lishing a  place  of  business  and  registering  an  authorized  agent  are 
void,  it  is  held  that  a  person  designated  as  its  agent  by  a  foreign 
corporation  upon  compliance  by  it  with  the  provisions  of  such  stat- 
utes, and  who  offered  his  resignation  which  was  accepted,  but  did  not 
take  any  steps  to  have  his  appointment  as  registered  agent  canceled 
or  annulled,  could  not  assert  successfully  that  a  contract  entered  into 
by  him,  after  such  resignation  and  its  acceptance,  with  the  corpora- 
tion was  illegal  and  void  because  the  corporation  had  no  authorized 
agent  in  the  state  at  the  time  such  contract  was  made.''^ 

ample  remedy.     It  could  prevent  the  corporation,   borrows   its   money,    and 

maintenance   of  actions   by   this   cor-  secures  the  loan  by  a  deed  to  realty 

poration  in  its  courts.    It  could  main-  containing  a  power  of  sale,  is  estopped 

tain  a  proceeding  to  omst  it  from  its  from  denying  the  right   of  such   cor- 

power  to  do  business,  and  could  enjoin  poration  to  have  this  power  conferred 

it  from  carrying  on  business,  within  upon  it,  or  to  exercise  the  same  when 

the  state.     The  statutes  of  the  state  conferred.     Bay  v.  Home   &  Foreign 

forbid    the    commission    of   many   of-  Investment  &  Agency  Co.,  98  Ga.  122, 

fenses,  and  make  many  requirements  26  S.  E.  56. 

of  individuals  and  of  corporations.    It  71  Prudential  Ins.   Co.  v.   Cushman, 

is,  however,  ordinarily  no  defense  to  130  Iowa  378,  106  N.  W.  934;  Spinney 

an   action   for   the   enforcement   of   a  v.  Miller,   114  Iowa   210,   89   Am,  St. 

contract   that   the   plaintiff  has   been  Eep.  351,  86  N.  W.  317. 

guilty  of  larceny,  burglary,  or  of  the  A  purchaser  of  real  estate  from  a 

violation  of  other  statutes  of  the  state  foreign  corporation  cannot  assert  that 

in  which  the  suit  is  brought,  and  it  i^  it  had  no  right  under  its   charter  to 

not    perceived   how   the   fact   that   a  hold  real  estate,  and  consequently  is 

corporation  has  failed  to  comply  with  unable  to  perform  its  contract  of  sale, 

the  laws  authorizing  it  -^o  do  business  for  its  incapacity  in  this  respect  can 

in  a  state  should  constitute  any  valid  only  be   taken   advantage   of  by  the 

reason  why  those  who  are  under  the  state.       McKinley-Lanning     Loan     & 

obligations  of  fair  contracts  with  it  Trust  Co.  v.  Gordon,  113  Iowa  481,  85 

should   be    released    from   performing  N.  W.  816,  citing  Carlow  v.  C.  Ault- 

their  agreements."  man  &  Co.,  28  Neb.  672,  44  N.  "W.  873. 

One,  who,  in  dealing  with  a,  foreign  72  De     La     Vergne     Refrigerating  • 

10060 


Ch.  65]  Foreign  Coeposations  [§  5952 

This  view,  however,  while  it  is  supported  by  a  number  of  cases,  is 
not  entertained  by  some  courts,  and  does  not  seem  to  be  in  accord  with 
the  better  reasoning.  When  the  legislature,  by  a  positive  enactment, 
prohibits  and  makes  it  unlawful  for  foreign  corporations  to  come 
into  the  state  and  engage  in  business  without  complying  with  certain 
prescribed  conditions,  it  does  so  on  the  ground  ,of  public  policy,  and 
for  the  purpose  of  excluding  them  until  they  have  complied  with  the 
conditions.  To  allow  a  foreign  corporation  to  disregard  the  statute, 
and  do  business  in  violation  of  the  prohibition,  and  to  invoke  the 
doctrine  of  equitable  estoppel  to  enable  it  to  enforce  its  illegal  con- 
tracts, is  to  set  the  statutory  prohibition  at  naught,  and  to  make  use 
of  a  doctrine  based  upon  equitable  principles  to  sustain  and  encour- 
age violations  of  law.  Many  of  the  courts  hold,  therefore,  that  a  per- 
son who  contracts  with  a  foreign  corporation  is.  not  estopped,  as 
against  the  corporation,  in  an  action  on  the  contract,  to  set  up  its 
failure  to  comply  with  a  statute  imposing  conditions  upon  its  right 
to  do  business  in  the  state.'^  The  doctrine  of  estoppel,  it  was  said 
in  a  federal  ease,  does  not  extend  so  far  as  to  enable  a  person  or  cor- 
poration to  do  what  is  forbidden  by  law.'*  Thus,  under  a  statute  pro- 
viding that  no  action  shall  be  maintained  or  recovery  had  in  any  of  the 

Mach.  Co.  V.  Kolischer,  214  Pa.  400,  Kansas.     D.  M.  Osborne   &   Co.  v. 

63  Atl.  971.             ■  Shilling,  74  Kan.  675,  11  Ann.  Cas.  319, 

73  United  States.  Thomas  v.  Birming-  88  Pao.  258. 
ham  Railway,  Light  &  Power  Co.,  195  Kentucky.  Oliver  Co.  v.  Louisville 
Fed.  340; -Cyclone  Min.  Co.  v.  Baker  Eealty  Co.,  156  Ky.  628,  51  L.  E.  A. 
Light  &  Power  Co.,  165  Fed.  996;  In  (N.  S.)  293,  Ann.  Cas.  1915  C  565,  161 
re  Comstock,  3  Sawy.  218,  Fed.  Cas.  S.  W.  570,  overruling  Johnson  v.  Ma- 
No.  3,078.  son  Lodge  No.  33,  I.  O.  O.  F.,  106  Ky. 

Alabama.     See  Thomas  v.  Birming-  sas,  51  S.  W.  620. 

ham  Eailway,  Light  &  Power  Co.,  195  Massachusetts.    National  Mut.  Fire 

Fed.  340;  American  Amusement  Co.  v.  Ins.  Co.  v.  PurSell,  10  Allen  231;  Wil- 

East  Lake  Chutes  Co.,  174  Ala.  526,  liams  v.  Cheney,  3  Gray  215. 

56  So.  961.     Compare,  however,  Sher-  Minnesota.     Thomas    Mfg.    Co.    v. 

wood  V.  Alvis,  83  Ala.  115,  3  Am.  St.  Knapp,  101  Minn.  432,  112  N.  W.  989. 

Eep.  695,  3  So.  307.  Missouri.    See  Parke,  Davis  &  Co.  v. 

Idaho.     See  Tarr  v.  "Western  Loan  Mullett,  245  Mo.  168,  149  S.  W.  461. 

&  Savings  Co.,  15  Idaho  741,  21  L.  E.  Compare  Wulflng  v.  Armstrong  Cork 

A.  (N.  S.)  707,  99  Pac.  1049.  Co.,  250  Mo.  723,  157  S.  W.  615. 

Illinois.     Joseph  T.  Eyerson  &  Son  Wisconsin.     Wisconsin  Trust  Co.  v. 

V.  Shaw,  277  111.  S24,  115  N.  E.  650;  Munday,  168  N.  W.  393;  Aetna  Ins. 

Cincinnati  Mut.  Health  Assur.  Co.  v.  Co.  v.  Harvey,  11  Wis.  394. 

Rosenthal,  55  111.  85,  8  Am.  Eep.  626;  74  In  re  Comstock,  3  Sawy.  218,  Fed. 

United  Lead  Co.  v.  J.  W.  Eeedy  Ele-  Cas.  No.  3,078.    See  also  Cyclone  Min. 

vator  Mfg.  Co.,  124  111.  App.  174,  afE  'd  Co.  v.  Baker  Light  &  Power  Co.,  165 

222  111.  199,  78  N.  E.  567.  Fed.  996. 
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courts'  of  the  state  by  any  foreign  corporation  doing  business  in  the 
state'  without  first  obtaining  the  certificate  of  the  secretary  of  state 
that  the  corporation  has  complied  with  the  provisions  of  the  statute,  it 
is  held  that  the  fact  that  the  defendants  knew  that  the  plaintiff  was 
a  foreign  corporation  at  the  time  the  contract  in  question  was  made 
does  not  estop  him  from  pleading  noncompliance  by  the  foreign  cor- 
poration with  such- statuteJ^    Under  a  statute  providing  that  every 


76  D.  M.  Osborne  &  Co.  v.  Shilling,  74 
Kan.  675,  li  Ann.  Casl^l9,  »8  JPae. 
^SS.  Tiie-eourt  said:  "The  fact  that 
the  def  endahts  <  may;  have  known  that 
the  plaintiff,  was;  a  foreign  corporation 
dpes.not.  arguQ  that,  titey.  ^ew  it  was 
doing   business    in    violation    of    law. 

-.h    ^°:-',   -,,1..  .      ;,-.,;      ,  1- 

Nuiherooas  corporations  organized  m 
c'th'dt  states'^are'  eii^itg'ed  in  carrying 
bn'busiiiess  'in  Klansas,  and  doing  so 

; .legitimately.  The  -statute  -provides 
how  suc^  oorpprationg  may  legitimate- 
ly conduct  business  within  the  state, 
and,  as  the  eomditioiis  prescribed  are 
not  onerous,  Why  should  anyone  as- 
sume that  a  corporation  engaged  in 
busiliess  in  the  State  has  not  observed 
the  •  statutory  conditions.  Besides,  a 
corporation  might  have  had  authority 
when 'the.  contract- was  made,  and,  by 

'subsequently  iailihg  to  make  the  re- 
quired annual  statements,  have  -lost 
its  right  to  do  business  in  Kansas  or 
to  maintain  actions  in  the  courts  ■  of 
the  state.  Another,  reason  why  the 
defendants-  are  Hot  estopped  is  ;that 
the  statute  was  enacted  for  the  bene- 
fit-of  the. general  puKic,  and  its  pur- 
pose cannot  be  bargained  away. by  in- 
dividual's. The  regulation  of  foreign 
corporations  is  for  the  purpose  of.sub- 
jectiitg.  them  to  inspection  so  that 
their  condition,  standing,  and  solv- 
ency may  be  known;  the  same  sort  .of 
inspection  to  -which  domestic  corpora- 
tions are  subjected.  Another  purpose 
likewise  '  intended  for  the  protection 
of  tK6.  public  was  to  subject  foreign 

'Corporations  to  the  jurisdiction  of  the 
courts  of  the  state,  and  an  incidental 
purpose  was  to  provide  revenue.     In- 


volved in  the  statute  are  the  public 
considerations  which  are  of  greater 
consequence  than  mere  individual 
rights.  It  is  not  for  the  defendants' 
sake,  therefore,  that  the  provision  was 
made,  but  it  is  a  rule  of  state  policy 
of  which  the  defendants  may  incident- 
ally take  advantage.  The  method  of 
enforcing  the  regulation  and  protect- 
ing the  public  is  contained  in  the  pro- 
vision that  no  action  can  be  main- 
tained or  recovery  had  in  the  courts 
of  the  state  until  there  has  been  a 
compliance  with  the  statutory  condi-. 
tidns.  As  was  said  in  State  v.  Amer- 
ican Book  Co.,  69  Kan.  1,  76  Pac.  411, 
1  L.  E.  A.  (N.  S.)  1041:  'WhUe  con- 
tracts are  not  invalidated,  the  bind- 
ing force  of  obligations  impaired,  or 
the  doing  of  business  forbidden,  the 
state  is  allowed  to  impose  a  bar  to  any 
lelief  until  the  proper  certificate  can 
be  produced.'  " 

Nor  will  the  fact  that  the  defend- 
ants set  up  a  counterclaim  in  the  an- 
swer, asking  for  damages  resulting 
from  the  breach  of  the  contract  by  the 
plaintiff  operate  as  a  waiver  of  their 
right  to  ask  for  an  abatement  of  the 
action.  D.  M.  Osborne  &  Co.  v.  Shil- 
ling, 74  Kan.  675.  11  Ann.  Gas.  319, 
88  Pac.  258. 

The  fact  that  one  who  has  borrowed 
from  a  noncomplying  foreign  corpora- 
tion has  made  numerous  payments  of 
interest  instalments  before  being  sued, 
and  without  objection  on  the  ground 
of  the  noncompliance  of  the  corpora- 
tion, does  not  constitute  a  waiver  of 
the  right  to  plead  the  corporation's 
failure  to  comply  with  constitutional 
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contract  made  by  bron  behalf  nf  any  foreign  corporation  affecting 
its  liability  or  relating  to  property  within  the  state  before  it  shail 
have  complied  with  the  provisions  of  the  statute  shall  be  void  on  its 
behalf  and  on  behalf  of  its  assigns,  but  shall  be  enforceable  against 
it  or  them,  it  is  held  that  after  a  foreign  corporation  has  complied  with 
the  requirements  of  the  statute,  a  contract  entered  into  by  it  prior 
to  such  compliance  may  be 'adopted  by  it  and' the  othei'  party  thereto 
and  it  can  acquire  rights  theretofore  ineffectually  undertaken  to  be 
contracted  for  by  operation  in  its  favor  of  an  estoppel  upon  the  party  . 
dealt  with  to  deny  the  existence  of  such  rights,  or  by  joining  with  that 
party  in  adopting  as  the  evidence  of'  a  subsisting  contract  between 
them  the  instrument  which,  when  it  was  signed  did  not,  because  of  the 
statutory  prohibition,  confer  any  enforceable  right  upon  the  cor- 
poration.'® And  although  a  contract  made  by  a  foreign  corporation 
is  void  on  account  of  its  not  having  complied  witl\  statutory  conditions 
precedent  to  its  right  to  do  business  in  the  state,  yet  where  the  parties 
make  a  new  Contract,  and  the  plaintiff  can  make  out  a  case  without 
any  reliance  upon  the  original  contract,  the  new  contract  is  valid  and 
enforceable."  Notwithstanding  a  statutory  provision  that  a  foreign 
corporation  doing  business  in  the  state  without  compliance  with  cer- 
tain conditions  precedent  to  its  right  to  do  business  therein  cannot 
maintain  any  action  or  suit,  either  legal  or  equitable,  in  any  of  the 
courts  of  the  state  upon  any  demand  whether  arising  out  of  contract 
or  tort,"  a  foreign  corporation,  although  doing  business  in  the  state 
without  having  coniplied  with  such  conditions  may  maintain  an  ac- 
tion of  assumpsit  to  recover  advances  made  by  it  under  a  contract 
of  sale  which  had  been  wrongfully  '  rescinded  by  the  vendor,  even 
though  the  statutes  of  the  state  rendei"  void  the  contract  under  which 
the  advances  were  made.''^ 

and     statutory     provisions.  '  Tarr  :  v.  qualifjfing   to   do    business.      Tarr    v. 

Western  Loan  &  Savings  Co.,  15  Maho  Western  Loan  &  Savings  Co.,  15  Idaho 

'741,  21  L;  E.  A.  (N.  S.)  707,  99Pae.  741,  21  L.  E.  A.  (N,-  S.)  707,  99  Pao. 

1049.         '                                         .,         '  1049. 

One  who  has. secured  a  loan  fTom  a  '  TS  Turner  Const.   Co.  v.  Union  Ter- 

noneomplying     corporation     and     has  minal  Co.,  229  Fed.  702;  Montgomery 

failed  to  pay  according  to  his  contract  "Traction  Co.  v.  Montgomery  Light  & 

,  will  not  be  permitted   in  a  court   of  Water  Power  Co.,  229  Fed.  672. 

;  equity  to  admit  the  contract  and  the  'T  Missouri  Fidelity  &  Casualty  Co. 

indebtedness    and-  at   the    same    time  v.  Art  Metal  Const.  Co.,  242  Fed.  630. 

prosecute    his    action    to    cancel    the  78Laswell   Land    &   Lumber   Co.   v. 

mortgage  given  to,  sp.cure  the.  iridebt-  Lee  Wilson  &  Co.,  236  Fed.  322.     The 

edness  simply  because  the  corporation  eourt  said:     "Defendant,  as  disclosed 

failed  to   comply  with;  the  statute  in  in  the  pleadings  and  indisputable  facts 
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§5953.  Effect  of  failure  of  foreign  corporation  to  comply  with 
statutes  as  a^fainst  persons  dealing  with  corporation.  Statutes  pro- 
hibiting foreign  insurance  companies  and  other  corporations  from 
doing  business  in  the  state  until  they  have  made  a  deposit  of  securities, 
or  performed  other  conditions,  are  clearly  intended  for  the  protection 
of  the  citizens  of  the  state  who  may  deal  with  such  corporations,  and, 
if  they  do  not  in  terms  contain  any  prohibition  against  dealing  with 
corporations  which  have  not  performed  the  conditions,  they  are  not 
to  be  construed  as  preventing  a  citizen  from  maintaining  an  action 
against  it  on  the  contract.  To  hold  otherwise  would  make  the  statute 
an  instrument  of  fraud  against  those  whom  it  is  intended  to  protect.™ 


found  by  the  master  and  court  below, 
advanced  a  large  sum  of  money  to 
plaintiff  in  a  partial  payment  for  lum- 
ber purchased  from  plaintiff  pursuant 
to  the  terms  of  the  void  contract. 
Plaintiff,  with  this  mauej  in  its  pos- 
session, repudiated  the  contract,  re- 
fusing to  deliver  the  lumber  to  de- 
fendant, and  converted  the  money  to 
its  own  use.  Every  principle  of  jus- 
tice and  fair  dealing  requires  that  It 
should  pay  back  this  money  to  de- 
fendant; and  this  the  law  demands, 
notwithstanding  the  fact  that  the  con- 
tract was  void.  One  cannot  make  a 
shield  of  a  void  contract  to  rob  an 
associate.  Defendant's  right  of  ac- 
tion, as  asserted  in  its  cross-bill  does 
not  spring  from  or  rest  Upon  the  void 
contract.  It  does  not  invoke  the  con- 
tract for  the  assertiom  of  its  rights. 
It  seeks  recovery  notwithstanding  the 
contract.  Its  action  is  properly  elaspi- 
fled  as  one  in  assumpsit  for  money 
had  and  received  by  plaintiff  to  de- 
fendant's use." 

79  United  States.  In  re  Taylor,  135 
Fed.  206;  Diamond  Plate  Glass  Co.  v. 
Minneapolis  Mut.  Fire  Ins.  Co.,  55 
Fed.  27;  Ehrman  v.  Teutonia  Ins.  Co., 
1  Fed.  471;  The  Manistee,  5  Biss.  381, 
Fed.  Gas.  No.  9,027,  aff'd  7  Biss.  35, 
Fed.  Cas.  No.  9,028. 

Alabama.  Alexander  v.  Alabama 
Western  E.  Co.,  179  Ala.  480,  60  So. 
295;  Citizens'  Nat.  Bank  v.  Buekheit, 


14  Ala.  App.  511,  71  So.  82,  certiorari 
denied  Ex  parte  Buekheit,  196  Ala. 
700,  72  So.  1019.  • 

Arizona.  Fleming  v.  Black  Warrior 
Copper  Co.,  Amalgamated,  15  Ariz.  1, 
51  L.  B.  A.  (N.  S.)  99,  136  Pac.  273. 

Florida.  Commercial  Nat.  Bank  v. 
Jordan,  71  Fla.  566,  71  So.  760. 

Illinois.  Joseph  T.  Eyerson  &  Son  v. 
Shaw,  277  111.  524,  115  N.  E.  650. 

Iowa.  Pennypaeker  v.  Capitol  Ins. 
Co.,  80  Iowa  56^  8  L.  E.  A.  236,  20  Am. 
St.  Eep.  395,  45  N.  W.  408. 

Michigan.  Shower  v.  J.  L.  Owens 
Co.,  158  Mich.  321,  133  Am.  St.  Eep. 
376,  122  N.  W.  640. 

Missouri.  See  Central  Coal  &  Coke 
Co.  V.  Optimo  Lead  &  Zinc  Co.,  157 
Mo.  App.  720,  139  S.  W.  525;'  Union 
Bank  Note  Co.  v.  Ajax  Portland  Ce- 
ment Co.,  155  Mo.  App.  349,  137  S.  W. 
18;  Young  v.  Gaus,  134  Mo.  App.  166, 
113  S.  W.  735. 

New  York.  Marshall  v.  Eeading 
Fire  Ins.  Co.,  78  Hun  83,  29  N.  Y. 
Supp.  334. 

Ohio.  Union  Mut.  Life  Ins.  Co.  v. 
McMillen,  24  Ohio  St.  67. 

Pennsylvania.  Watertown  Fire  Ins. 
Co.  v.  Simons,  96  Pa.  St.  520;  Swan 
V.  Watertown  Fire  Ins.  Co.,  96  Pa.  St. 
37;  Hagerman  v.  Empire  Slate  Co.,  97 
Pa.  534;  Hoge  v.  Dwelling-House  Ins. 
Co.,  138  Pa.  St.  66,  20  Atl.  939. 

Tennessee.  Morgan  Bros.  v.  Day- 
ton Coal  &  Iron  Co.,  134  Tenn.  228, 
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Thus,  notwithstanding  a  foreign  corporation  has  not  complied  with 
the  statute  requiring  it  to  file  a  copy  of  its  charter  with  the  secretary 
of  state,  mortgages  and  debentures  executed  by  it  on  property  in  the 
state  are  not  void,  but  are  enforceable  against  it.^* 

§  5954.  Estoppel  of  foreign  corporation  to  a^ert  its  noncompli- 
ance with  statute.  If  the  statute  prohibiting  foreign  corporations 
from  doing  business  in  the  state  until  it  has  performed  certain  pre- 
scribed conditions  does  not  in  terms  contain  any  prohibition  against 
citizens  of  the  state  dealing  with  foreign  corporations  which  have  not 
complied  with  the  conditions,  a  foreign  corporation,  if  it  does  busi- 
ness in  a  state  and  enters  into  contracts  without  having  complied 
with  the  conditions  imposed  by  the  statute,  will  be  estopped  to  set  up 
its  noncompliance  for  the  purpose  of  escaping  liability  on  its  eon- 
tracts,  for  it  cannot  thus  take  advantage  of  its  own  wrong.*^    To  per- 


Ann.  Cas.  1917  E  42,  183  S.  W.  1019. 

Texas.  Bankers'  Tru^t  Co.  of  Ama- 
riUo  V.  Cooper,  Merrill  &  Lumpkin,  — 
Tex.  Civ.  App.  — ,  179  S.  W.  541. 

"While  a  permit  to  do  business  in 
Texas  might  be  a  condition  precedent 
to  the  right  of  a  foreign  corporation 
to  file  suit  in  Texas,  it  is  not  neces- 
sary for  such  a  corporation  to  have 
a  permit  before  it  can  incur  liabili- 
ties, make  contracts  for  services,  and 
be  sued  in  the  state.  Bankers'  Trust 
Co.  V.  Cooper,  Merrill  &  Lumpkin,  — 
Tex.  Civ.  App.  — ,  179  S.  W.  541; 
Home  Forum  Benefit  Order  of  Illinois 
V.  Jones,  20  Tex.  Civ.  App.  68,  48  S. 
W.  219;  Western  U.  Tel.  Co.  v.  Clark, 
14  Tex.  Civ.  App.  563,  38  S.  W.  225. 

SOMorgaji  Bros.  v.  Dayton  Coal  & 
Iron  Co.,  134  Tenn.  228,  Ann.  Cas.  1917 
E  42,  183  S.  W.  1019,  holding  the 
question  to  be  settled  at  least  by 
analogy  by  Louisville  Property  Co.  v. 
Nashville,  114  Tenn.  2;i3,  84  S.  W.  810, 
in  which  it  was  held  that  where  a  for- 
eign corporation  acquires  property  in 
the  state  without  complying  with  the 
statutory  requirements,  such  acquisi- 
tion is  valid  as  against  every  one  save 
the  state. 

81  United  States.    In  re  Naylor  Mfg. 
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Co.,  135  Fed.  206;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  73  Fed.  277;  Dia- 
mond Plate  Glass  Co.  v.  Minneapolis 
Mut.  Fire  Ins.  Co.,  55  Fed.  27;  Berry 
v.  Knight  Templars'  &  Masons'  Life 
Indemnity  Co.,  46  Fed.  439;  Williams 
V.  Hintermeister,  26  Fed.  889;  Ehrman 
V.  Teutonia  Ins.  Co.,  1  Fed.  471. 

Alabama.  Alexander  v.  Alabama 
Western  E.  Co.,  179  Ala.  480,  60  So. 
295;  Brooklyn  Life  Ins.  Co.  v.  BledBoe, 
52  Ala.  538;  Citizens'  Nat.  Bank  v. 
Buckheit,  14  Ala.  App.  511,  71  So.  82, 
certiorari  denied  Ex  parte  Buckheit, 
196  Ala.  700,  72  So.  1019. 

Arizona.  Fleming  v.  Black  Warrior 
Copper  Co.,  Amalgamated,  15  Ariz.  1, 
51  L.  E.  A.  (N.  S.)  99,  136  Pac.  273. 

Arkansas.  Minneapolis  F.  &  M.  Ins. 
Co.  V.  Norman,  —  Ark.  — ,  85  S.  W. 
229;  St.  Louis,  A.  &  T.  Ey.  Co.  v.  Fire 
Ass'n,  60  Ark.  325,'  28  L.  E.  A.  83,  30 
S.  W.  350. 

Florida.  Commercial  Nat.  Bank  v. 
Jordan,  71  Fla.  566,  71  So.  760. 

Georgia.  Eay  v.  Home  &  Foreign 
Investment  &  Agency  Co.,  98  Ga.  122, 
26  S.  E.  56. 

Idaho.  Katz  v.  Herrick,  12  Idaho  1, 
86  Pae.  873. 

IlUnois.    Watertown  Fire  Ins.  Co.  v. 
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mit  a  foreign  corporation  to  so  escape  would,  be  offensive  to  public 
policy.** 


Bust,  141  111.  85,  30  N.  B.  772,  aff'g 
40  111.  App.  119;  Boss  v.  New  South 
Farm  &  Home  Co.,  191  111.  App.  353. 

Indiana.  Behler  v.  Gerpian  Wflt. 
Fire  Ins.  Go.,  68  Ind.  347;  Barrieklow 
V.  Stewart,  31  Ind.  App.  446,  68  N.  E. 
316. 

Iowa.  MeKinley-Lannihg  Loan  & 
Trust  Co.  V.  Gordon,  113  Iowa  481, 
85  N.  W.  816;  Green  v..  Equitable,  Hut. 
Life  &  Endowment  Ass'n,  105  Iowa 
628,  75  N.  W.  635;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  100  Iowa  458,  69 
N.  W.  678;  Penny-packer  v.  Capital 
Ins.  Co.,  80  Iowa  56,  8  L.  E,  A,  236, 
20  Am.  St.  Eep.  395,  45  N.  W.  408. 

Kansas.  Germania  Fire  Ins.  Co.  v. 
Curran,  8  Kan.  9. 

Massachusetts.  Hartford  Live  Stock, 
Ins.  Co.  V.  Matthews,  102  Mass.  221. 
See,  however,  Claflin  v.  United, States 
Credit  System  Co.,,  165  Mass.  50,1,, 52, 
Am.  St.  Rep.  528,  ,43  N.  E.  293;  Abra- 
ham V.  Mutual  Reserve  Fund  Life. 
Ass'n,  183  Mass.  116,  66  if.  E.  605, 
holding  that  under  the  Massaohuset,ts 
insurance  act,  a  foreign,  corporation, 
could  defend  on  such- ground. 

Michigan.  Kuennan  v.  United  States 
Fidelity  &  Guaranty  Co.,.  159  Mich. 
122,  123  N.  W.  799;  Showen  v.  J.  L.. 
Owens  Co.,  158  Mich.,  321,-133  A,m.  St. 
Rep.  376,  122  N.,  W.  640;  Rough  v. 
Breitung,  117  Mich.  48,  75  N.,  W,.  147; 
Clay  Fire  &  Marine  Ins.  Co.  y,,  Huron 
•Salt  &  Lumber  Mfg.  Co.,  31,Mieh..346., 

Minnesota.  Ganser  v.  Fireman's 
Fund  Ins.  Co.,  34  Minn.  372,  25  N.  W. 
943. 

Mississippi.  Williams  v.  Ba,uk  of 
Commerce  of  Memphis,  71  Miss,  858, 
t2  Am.  St.  Eep.  503,  16  So.  238, 

Missouri.  Parke,  Davis  &,  Co.  v. 
JIullett,  245  Mo.  168,  149  S.  W.  461,; 
Central  Coal  &  Ooke  Co.  v.  Optimo 
Lead  &  Zinc  Co.,  157  Mo.  App.  720, 
139  S.  W.  525;  Union,  Bank  Note  Co. 


V.  Ajax  Portland  Cement  Co.,  155  Mo. 
App.  349,  137  S.  W.  18;  Young  v.  Gaus, 
134  Mo.  App.  166,  113  S.  W.  735. 

Nebraska.  See  Nebraska  Power  Co. 
V.  Koenig,  93  Neb.  68,  139  N.  W.  839. 

Nevada.    Evans  v.  Lee,  11  Nev.  194. 

Nevr  York.  Gaul  v.  Keil  &  Arthe 
Co.,  199  N.  Y.  472,  92  N.  E.  1069, 
modifying  judgment  in  133  App.  Div. 
621,  118  N.  Y.  Supp.  223;  Franzen  v. 
Zimmer,  90  Hun  103,  35  N.  Y.  Supp. 
612;  Marshall  v.  Reading  Fire  Ins. 
Co.,  78  Hun  83,  29  N.  Y.  Supp.  334. 
See  Wolaki  v.  Booth  &  Flinn,  93  Misc. 
651,  157  N.  Y.  Supp.  294. 

North  Carolina.  Fisher  y.  Traders', 
Mut.,  Life  Ins.  Co.,  13,6  N.  C.  217,  48 
S.  E.  667. 

Ohio.  Newburg  Petroleum  Co.  v. 
Wears,. 27  Ohio  St.  343. 

Pennsylvania.  Lasher  v.  Stimson, 
145  Pa.  St.  30,  23  Atl.  552;  Hoge  v. 
Dwelling-House  Ins,  Co.,  138  Pa.  St. 
66,  20  Atl.  939,;  Kilgore  v.  Smith,.122 
Pa.  St.  48,  15  Atl.  698;  Hagerman  v. 
Empire  Slate  Co.,  97  Pa.  St.  534; 
Watertpwn.,  Fire  Ins.  Co.  v.  Simons, 
96  Pa.  St.  520;  Swan  v.  Watertown 
Fire  Ins.  Co.,  96  Pa,  St.  37. 

Texas.  Home  Forum  Ben.  Order  v. 
Jones,,  20  Tex.  Civ.  App.  68,  48  S.  W. 
219.  See  Bankers '  Trust  Co.  v.  Cooper, 
Merrill  ^  Lumpkin,  ; —  Tex.  Civ.  App. 
— ,  179  S.  W.  541. 

,  Wisconsin.  Ashland  Lumber  Co.  v. 
Detr!oit  Salt  Co.,  114  Wis.  66,  89  N.  W. 
904. 

82  In,  re  Naylor  Mfg.  Co.,  135  Fed. 
206;  Phenix,  Ins.  Co.  v.  Pennsylvania 
E.  Co.,,  134  Indl,  215,  20  L.  E.  A.  405, 
33  N.  E.  970;,  Barrieklow  v.  Stewart, 
31  Ind., App.  446,  68  N.  E.  316;  Fisher 
V,  Traders'  Mut.  Life  Ips.  Co.,  136 
N.,  C.  217,  48  S.'£._667. 

Wliere  a  foreign  insurance  company 
has  transacted  business  in  the  ^tate, 
it  will. not  be  allowed.tg  defend  against 
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A 'trustee  in  bankruptey  bf  a  foreign  corporation  doing  business 
in  a  state  cannot  take  advantage  of  the  omission  of  the  corporation 
to  comply  with  the  requirements  of  the  statute  prescribing  conditions 
upon  which  foreign  corporations  may  do  business  in  the  state,  if 
the  corporation  is  not  permitted  to  do  so.*^  Officers  and  stockholders 
of  a  foreign  corporation  doing  business  in  the  state  in  violation  of  a 
statute  cannot  make  a  negotiable  promissory  note  to  the  corporation, 
and  then,  acting  as  officers  a:nd  agents  of  the  corporation  assign  the 
note  to  an  innocent  holder  for  valu^  in  the  name  of  the  corporation, 
and.  When  sued  on  the  note,  set  up  their  own  wrong  and  fraud  as  a 
defense  thereto.**    Judgment  creditors  of  a  foreign  corporation  being 


a  liability,  incurred  by  "it, in.  Ijhe  state, 
on  the  ground  that,  it  had  not  taken 
out  a  license  to  do  business  in  the 
state,  as  required  hf  law  to  do.  Fisher 
V.  Trader's  Mut.  Life  Ins.  Co.^  136 
N.  C.  217,  48  S.  E.  667. 

"The  doctrine  that  a  foreign  insur- 
ance company,  which  has  insured. the 
property  of  a  citizen  for  an  agreed 
compensation  may,  in  case  of  loss, 
avoid  ipayment  on  the  ground  that  it 
has  wrongfully  omitted  to  comply  with 
our  statute  upon  the  subject  of  foreign 
insurance  companies,  is  «o  much  at 
variance  with  all  our  preconceived  na- 
tions of  justice  that  we  would  not 
feel  inclined  to  follow  it.  We  think 
the;  decided  wpight,  of  authority  -is 
against  such  a  doctrine."  Phenix 
Ins.  Go.  V.  Pennsylvania  B.  Co.,  134 
Ind.  215,  20  L;  E.  A.  405,  33  N.  E.  970. 

83  In  re  Naylor  Mfg.  Co.,  135  Fed. 
206,  distinguishing  Swing  v,  Munson, 
■191  Pa.  St.  582,  58  L.  E.  A.  223,  71 
Aiii.  St.  Eep.  772,  43  Atl..342. 

64  Young  v.  Gaus,  134  Mo.  App.  166, 
113  S.  "W.  735.  Bland,  P.  J.,  said: 
"It  would  be  a  travesty  upon  justice 
and  a  reproach  to  the  law  of  the  state 
if,  in  these  circumstances,  the  appel- 
lants could  shelter  themselves  behind 
the  unlawful  act  of  the  corporation; 
and  thus  indirectly  set  up  their  own 
wrong  and  fraud  to  escape  a  liability 
they  voluntarily  contracted.  It  has 
never  been  held  in  this  state  that  a 


foreign  corporation,  unlawfully  doing 
business  herein,  by  failing  to  comply 
with  section  1025,  supra,  may  set  up 
its  own  Svrong  as  a  defense  when  sued 
by  a  citizen  of  the  state,  in  the  courts 
of  this  state,  to  recover  an  honest  debt 
due  him  from  the  corporation.  To 
hold  that  the  statute  was  enacted  for 
the  purpose  of  enabling  foreign  corpo- 
rations, unlawfully  dding  business  in 
this  state,  to  shelter  themselves  be- 
hind it  for  the  purpose  at  evading 
their  honest  debts  to  citizens  of  this 
state,  contracted  in  good  faith,  and  in 
ignorance  of  the  fact  that  the  cor- 
poration was  a  foreign  one,  or,  if  for- 
eign that  it  had  failed  to  comply  with 
the  requirements  of  the  statute,  would 
be  to  stultify  the  legislature  that  en- 
acted it.  The  legislature  had  no  such 
purpose  in  view.  One  purpose  of  the 
statute  is  to  bring  revenue  into  the 
treasury  of  the  state;  the  other  is  to 
protect  citizens  of  the  state  dealing 
with  foreign  corporations  by  compel- 
ling them,  as  a  condition  to  the  right 
to  do  business  in  the  state,  to  submit 
to  the  jurisdiction  of  the  courts  of  the 
state'. ' ' 

.  See  Kuennan  v.  United  States  Fi- 
delity &  Guaranty  Co.,  159  Mich.  122, 
123  N.  W.  799,  holding  that  where  a 
foreign  corporation  is  estopped  to  as- 
sert the  invalidity  of  a  contract  en- 
tered into  by  it  on  account  of  its  non- 
compliance with  the  statutory  require- 
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its  privies  in  the  absence  of  fraud,  when  it  is  estopped  to  assert  as 
against  the  mortgagee  the  invalidity  of  a  mortgage  executed  by  it, 
because  the  corporation  had  failed  to  comply  with  the  statutory  pre- 
requisites to  its  right  to  do  business  in  the  state,  they  are  likewise  so 
estopped.** 

Where  a  foreign  corporation  is  doing  business  in  the  state  illegally, 
because  it  was  organized  for  a  purpose  prohibited  by  the  laws  of  the 
state,  ajid  consequently  could  not  be  licensed  to  do  business  therein,  a 
contract  between  it  and  one  of  its  officers  which  contemplated  the 
performance  by  him  of  services  in  connection  with  such  illegal  busi- 
ness, is  invalid.** 

§  5955.  Personal  liability  of  agent  or  stockholders  of  noncomply- 
in^  corporation  to  third  persons.  As  will  be  seen  elsewhere,  some  of 
the  statutes  imposing  conditions  upon  foreign  corporations  doing 
business  in  the  state  provide  that  the  agent  shall  be  personally  liable 
to  a  penalty  where  the  corporation  is  doing  business  in  the  state  and 
has  not  complied  with  the  statute  regulating  its  right  to  do  business 
therein.  Other  statutes  provide  that  the  agent  shall  be  personally 
liable  on  such  contracts.*'' 

A  person  who  assumes  to  act  for  a  foreign  corporation,  which  has 
not  complied  with  statutory  condifions  precedent  to  the  right  to  do 
business  may  become  personally  liable  on  contracts  made  by  him.** 
Thus  in  a  Pennsylvania  case,  under  a  statute  providing  that  no  foreign 
corporation  shall  do  business  in  the  state  until  it  shall  establish  an 
office,  appoint  an  agent,  and  file  with  the  secretary  of  state  certain 
statements,  and  that  an  agent  who  transacts  business  for  a  foreign 

ments,  such  estoppel  extends  also  to  87  See  §5912,  supra.  See  also  Cock- 
its  indemnitor.  burn  v.  Kinsley,  25  Colo.  App.  89,  135 
A  foreign  corporation  which  has  not  Pac.  1112;  Wadsworth  v.  Equitable 
complied  with  a  statute  regulating  the  Trust  Co.,  153  N.  T.  App.  Div.  737, 
admission  of  foreign  corporations  to  138  N.  Y.  Supp.  842;  Hovey  v.  Bis- 
do  business  in  the  state,  while,  inea-  wald,  139  !I*.  Y.  App.  Div.  433,  124 
pable  under  such  statute  of  maintaining  N.  Y.  Supp.  130;  Otto  v.  Franklin's, 
actions  in  the  state,  may  nevertheless  Inc.,  90  N.  Y.  Misc.  311,  153  N.  Y. 
be  lawfully  sued  in  the  state.    Hunter  Supp.   107. 

V.  Fioch  &  Co.  V.  Zenith  Furnace  Co.,  88  EafE   v.   Isman,    235   Pa.    347,   84 

146   111.   App.  257,   aff'd  245  111.  586,  Atl.  352;   Lasher  v.  Stimson,  145  Pa. 

92  N.  E,  521.  St.  30,  23  Atl.  552.    See  also  Von  Cotz- 

85  Central  Coal  &  Coke  Co.  v.  Optimo  hausen  v.  Barker,  154  Ky.  624,  157 
Lead  &  Zinc  Co.,  157  Mo.  App.  720,  S.  W.  1093;  Booth  v.  Scott,  —  Mo.  — , 
139  S.  W.  525.  205  S.  W,  633, 

86  Warren  v.  Inter  State  Eealty  Co., 
192  111.  App.  438. 
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corporation,  which  is  amenable  to  and  has  not  complied  with  the 
provisions  of  the- statute,  shall  be  liable  to  fine  and  imprisonment,  it 
was  held  that  a  person  who  assumed  to  represent  a  foreign  corpora- 
tion without  complying  with  the  statute,  and  who  engaged  labor  and 
purchased  goods  for  the  corporation  was  personally  liable  therefor, 
if  the  person  with  whom  he  dealt  did  not  know  that  the  agent  was 
acting  for  the  foreign  corporation,  and  that  his  liability  was  not 
measured  by  the  penalty  prescribed."  Under  a  statute  making  officers, 
agents  and  stockholders  of  foreign  corporations  doing  business  within 


89  Lather  v.  Stimson,  145  Pa.  St.  30, 
23  Atl.  552,  distinguishing  Hagerman 
V.  Empire  Slate  Co.,  97  Pa.  St.  534. 
McCoUum,  J.,  said:  "It  is  clear  that 
the  company  could  not  authorize  him 
to  do  business  for  it  in  this  state,  and 
that  he  must  be  regarded  as  cognizant 
of  its  noncompliance  with  the  terms 
prescribed  by  the  statute,  and  of  its 
consequent  incapacity.  When  a  per- 
son assumes  to  act  for  another,  knorw- 
ing  that  he  is  not  authorized  to  do  so, 
he  becomes  personally  liable  to  the 
party  with  whom  he  deals  for  and  on 
account  of  his  alleged  principal. 
*  *  *  A  citizen  of  this  state,  who 
has  a  business  transaction  with  an- 
other as  agent  of  a  foreign  corpora- 
tion, may  rely  on  the  representation  of 
the  agent  as  to  his  authority,  without 
releasing  him  from  his  common-law 
liability  as  principal,  if  it  turns  out 
that  his  action  was  unauthorized.  In 
other  words,  his  failure  to  make  search 
in  the  office  of  the  secretary  of  the 
commonwealth,  for  the  statement 
which  the  corporation  ought  to  file 
there,  will  not  enure  to  the  benefit  of 
the  person  who  falsely  pretended  that 
he  was  a  duly-constituted  agent.  We 
think  that  as  the  appellee  acted  with- 
out authority  from  the  *  *  * 
company,  and  it  was  nonexistent  as  to 
Pennsylvania,  he  is  clearly  liable  to 
the  appellant  for  the  work  done  and 
goods  furnished  on  his  order  while  pro- 
fessedly acting  in  its  behalf.  *  *  * 
Nor  da  we  discover  any  merit  in  the 


appellee's  contention  that  his  liability 
is  measured  by  the  penalty  prescribed. 
*  *  *  The  penalty  is  not  in  lieu 
of,  but  in  addition  to,  his  common-law 
responsibility  to  the  person  with  whom 
he  dealt.  We  are  unable  to  detect 
anything  in  the  conduct  or  knowledge 
of  the  appellant  which  estops  him  from 
asserting  his  claim  against  the  appel- 
lee. The  work  was  done  and  the  goods 
were  furnished  by  him  in  reliance  on 
the  appellee's  representation  that  he 
was  authorized  to  act  for  the  *  *  * 
company.  This  representation  was  un- 
true, and  he  may  properly  look  to  the 
party  who  made  it  for  the  value  of  the 
work  done  and  the  goods  furnished 
on  the  faith  of  it." 

'I'nder  a  statute  imposing  a  tax  on 
the  gross  receipts  of  a  foreign  cor- 
poration engaged  in  the  business  of 
loaning'  money  in  the  state  upon  mort- 
gage or  lien  on  property,  and  provid- 
ing that  where  the  business  is  con- 
ducted by  an  agent,  such  agent  shall 
make  a  sworn  statement  of  such  gross 
receipts  and  shall  be  personally  liable 
for  the  amount  of  such  tax,  it  is  held 
that  it  is  competent  for  the  legislature 
to  require  the  agent  to  pay  the  taxes, 
and  he  may  be  compelled  to  do  so  by 
suit,  and  the  liability  of  the  agent 
was  not  imposed  in  the  nature  of  a 
penalty  for  failure  to  return  the  sworn 
statement,  but  is  the  mode  provided 
to  collect  the  taxes.  State  v.  Sloss, 
83  Ala.  93,  3  So.  745. 
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the  state  without  complying  with  the  statutes  thereof  "liable  on  any 
and  all  contracts  of  such  corporation  *  *  *  made  within  the 
state, ' '  officers,  agents  and  stockholders  of  a  noncomplying  foreign ' 
corporation  are  liable  on  the  implied  contracts  or  obligations  of  the 
corporation  to  return  everything,  which  was  received  by  the  corpora- 
tion under  an  express  contract  iWith  it  by  a  party  ■^ho  has  rescinded 
the  express  contract.*"  Where,  under  a  statute  regulating  the  doing 
of  business  in  the  state  by  foreign  corporations,  a  foreign  corporation 
has  no  legal  existence  in  the-  state  a,s  a  corporatipn  until  it  has  com- 
plied with  the  statute,  an  incorporator  of  a  foreign  corporation  which  ■ 
had  not  complied  with  the  statutory  requirements  and  had  no  right 
to  make  any  contract  or  transact  any  business  in  the  state,  who  is 
engaged  in  carrying  the  business  of  mining  in  the  state  and  furnish- 
ing money  therefor  in  the  name  of  the  corporation,  is  individually 
liable  for  torts  committed  in  the  carrying  on  of  such  business.'^  A 
statute  requiring  a  foreign  corporation  desiring  to  transact  business 
in  the  state  to  obtain  a  permit  from  the  secretary  of  state  to  do  busi- 
ness in  the  state,  and  providing  that  no  foreign  corporation  can  main- 
tain any  suit  in  any  of  the  courts  of  the  state  upon  any  demand, 
whether  arising  out  of  contract,  or  tort,,  unless,  at  the  time  such  eon- 
tract  was  made  or  tort  committed,  the.  corporation  had  taken  the 
steps  requisite  to  procure  such  permit,  does  not  render  the  stock- 
so  Chesley  v.  Soo  Lignite  Coal  Co.,  decZaration  stands  upon  the  foundation 
19  N.  D.  18,.  121  N.  "W.  73.  that  there   is   no   corporation  in  this 

91  Eowden  v.  Daniell,  151  Mo.  App.  state  until  it  has  complied  with  the 
15,  132  S.  W.  23.  See  also,  Tri-State  conditions  of  our  statute  which  confers 
Amusement  Co.  v.  Forest  Park  High-'  the  corporate  capacity,  within  the 
lands  Amusement  Co.,  192  Mo.  40 1,  4  limits  of  our  governmental  jurisdie- 
L.  E.  A.  (N.  S.)  688,  111  Am.  St.  Eep;  tion.  There  being  no  corporation,  the 
511,  4  Ann.  Cas.  808,  90  S.  W.  1020;  persons  assuming  to  transact  business 
National  Lead  Co.  v.  S.  E.  Grote  Paint  in  this  state  in  the  corporate  name  are 
Store  Co.,  80  Mo.  App.  247;  Toomey  partners  with  respeiet  to  personal  lia- 
V.  Supreme  Lodge  Kijights  of  Pythias,      bility. " 

74  Mo.  App.  507.  See,    however,    Tribble    v.    Halbert, 

In  holding  the  promoters  of  a  non-  143  Mp.  App.  524,  1?7  S.  W.  618;  Jpur- 
complying  corporation  liable  aa  part-  nal  Co. .  v.  Nelson,  133  Mo.  App. .  482, 
ners  on  its  contracts,  the  court,  in  113  S,  W.  69Q,  holding  that  in.  absence 
Booth  v.  Scott,  —  Mo.  — ,  205  S.  W.  of  fraud  stockholders  of  a  foreign  cor- 
633,  said:  "We  have  already  *  *  *  poration  doing  business  in,  the  state 
pointed  out  that  it  has  long  been  set-  without  having,  complied  with  the  stat- 
tled  in  this  court  that  every ,  business  utory  requirements  are  not  liable  as 
transaction  and  contract  made  in  this  partners  upon  its  contracts, 
state  by  a  foreign  corporation  which  As  to  the  rights  and  liabilities  of 

has  not  been  admitted  to  do  business      stockholders  on  failure  to  incorporate, 
in  this  state  is  absolutely  void.     This      see  §§  4280-4284,  supra, 
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holders  of  a  foreign  corporation,  doing  business  in  the  state-  without 
having  taken  the  requisite  steps  to  procure  such  permit,  liable  as 
^artners.^  But  it  is  held  in  Tennessee  thiat' under  a  statute  requir- 
ing a  foreign  corporation  before  doing' business  in  the  state  to  file  in 
the  ofSce  of  the  secretary  of  state  a  copy  Of- its' 'charter  and  pay  cer- 
tain fees  and  a  privilege  tax,  and  providing  that  it  shall  be 'unlawful 
for  any  foreign  corporation  to  do  business,  or  attempt  to  do  business, 
in  the  state  without  having  complied  with  the  statutory  prerequisites 
and  that  a  violation  of  the  act  shall  subject  the  offender  toja  fine, 
stockholders  of  a  foreign  corporation  which  has  not  complied  with 
the  statutory  requirements,  but  has  attempted  to  do  business  in  the 
state  are  liable  as  partners  on  contracts  entered  into  by  it  iri  the 
state.^^  ■  , 

§  5956.  Effect  of  noncompliance  on  liability  of  ag'ent  to  account  to 
foreign  corporation.  One  v^ho  acts  as  agent  of  a  foreign  corporation 
in  doing  business  in  a  state  without  having  complied  with  conditions 
precedent  prescribed  by  statute  is  estopped,  as  against  the  corpora- 
tion, to  set  up  the  failure  of  the  corporation  to  comply  with  the 
statute  in  order  to  defeat  an  action  by  the  corporation  to  recover 
money  received  by  him  in  the  course  of  his  employment;''  or  for  an 
accounting.®*     It  is  well  settled  that  while  the  courts  will  not  enforce 

9S  A.  Lesehen  &  Sons  Rope   Co.  v.  doing:  business  in  Kansas;  they  are  not 

Moser,  —  Tex.   Civ.   App.  — ,  159  S.  personally  liable  for  a  judgment  in  an 

W.  1018.    See  also  Tribble  v.  Halbert,  action    of   tort   rendered    against    the 

143    Mo.    App.    524,    127    S.    W.    618;  corporation.      Beal    v.    Childress,  '  92 

Journal  Co.  v.  Nelson,  133  Mo.  App.  Kan.  109,  139  Pac.  1198. 

482,  113  S.  W.'690.    See  National  Bank  93  Cunningham  v.  Chelby,  136  Teiln. 

of  Wichita  V.  Spot  Cash  Coal  Co.,  98  176,  188  S.  W.  1147.     See  also   §  4280 

Ark.  597,  136  S.  W.  953,  holding  that  et  seq.,  supra. 

where  a  foreign  corporation  does  busi-  94  Alabama.     Georgia  Home  Ins.  Co. 

ness  in  the  state  without  having  com-  v.  Boykin,  137  Ala.  350, '34  So.  1012. 

plied  with  statutory  requirements  pre-  Indiana.    Tlhited  States  Exp.  Co.  v. 

cedent  to  its  right  to  do  business  there-  Lucas,  36  Ind.  361. 

in,  its  failure  to  comply  does  not  have  New  York.     Penn    3Mut.    Life    Ins. 

the  effect   of   dissolving   the   corpora-  Co.  v.  Bradley,- 66  Hun  635;' 21  N-.  Y. 

tion  and  rendering  it  in  effect  a  part-  Supp.-  876,  aff'd  142  -N.  T:  660,'  37  N. 

nership  and  its  officers  partjoers  with  E.  569.                   '   '        >            '■' 

respect  to  business  transacted  by  the  Pennsylvania.  In  re  Hovey'sEistate, 

corporation  in  the  state.  198  Pa.  St.  385,  48  'Atl.  311.   ' 

Where  residents  of  Kansas  procure  Tennessee.     Memphis    &    A.    Eiver 

a  charter  for  a  corporat'.on  in  another  Packet  Co.  v.  Agnew,  132  Tenn.  265, 

p*ate,  but  fail  to  comply  with  the  pro-  L.  E.  A.  1916  A  640,' 177  S.  W.   949. 

'^'.'ons    cf    Kansas    Gen.    St.    §§1710-  In  Memphis  &  A.' River  Packet 'Co. 

]726,   respecting'  foreign   corporations  v.  Agnew,    132    Tenn.-   265,'  L.   B.'  A. 
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an  illegal  contract,  yet  if  a  servant  or  an  agent  of  another  has,  in  the 
prosecution  of  an  illegal  enterprise  for  his  master  or  principal,  re- 
ceived money  or  other  property  belonging  to  the  master  or  principal, 
he  is  bound  to  turn  it  over  to  him,  and  cannot  shield  himself  from 
liability  therefor  upon  the  ground  of  the  illegality  of  the  original 
transaction.®''     It  is  held,  however,  in  one  jurisdiction,  that  in  an 


1916  A  640,  177  S.  W.  949,  the  court 
said:  "There  appear  to  be  cases  hold- 
ing to  thifl  view  and  denying  a  non- 
complying  foreign  corporation  the 
right  to  recover  on  a  note  cf  its  agent 
executed  for  money  received  under  the 
contract  of  agency,  on  the  ground 
that:  'It  would  be  to  make  the  public 
policy  of  the  state  subsidiary  to  the 
propriety  and  policy  of  the  rule  of 
private  law  which  forbids  an  agent  to 
question  the  right  of  his  principal  to 
money  collected  by  him  for  the  prin- 
cipal. Such  a  rule  ignores  the  broad 
and  controlling  rights  of  the  public' 
Thomas  Mfg.  Co.  v.  Knapp,  101  Minn. 
432,  112  N.  W.  989;  Benefit  Society  v. 
Lesser,  105  Mich.  716,  63  N.  W.  977. 
But  in  State  v.  O'Brien,  94  Tenn.  79, 
28  S.  W.  311,  26  L.  R.  A.  252,  this 
court  said:  'Whatever  others  might 
say  about  the  right  of  this  foreign 
corporation  to  come  into  this  state  to 
csrry  on  its  business  and  acquire  prop- 
erty interests  without  first  having 
complied  with  the  requirements  of  the 
act  of  1891,  at  any  rate  the 
defendant's  mouth  is  closed  when,  as 
agent,  he  receives  the  money  of  and 
for  this  corporation,  and  feloniously 
appropriates  it  to  his  own  use.  The 
wrongful  act  of  the  principal  cannot 
be  invoked  as  a  protection  against  the 
still  more  wrongful  act  of  the  guilty 
agent.  To  him,  under  such  circum- 
stances, the  rule  of  estoppel  applies.' 
While  State  v.  O'Brien  was  a  criminal 
case,  the  court  in  the  later  civil  case  of 
Insurance  Co.  v.  Kennedy,  96  Tenn. 
711,  716,  36  S.  W.  709,  correctly,  albeit 
as  dictum,  said  in  respect  of  such  a 
defense  by  an  agent  of  a  noneomply- 


ing  foreign  corporation  that  he  would 
be  concluded  on  the  authority  of  the 
O'Brien  Case.  And  the  cases  from 
several  jurisdictions  deny  the  defense 
to  an  agent  in  civil  cases.  Penn  Mu- 
tual, etc.,  Co.  V.  Bradley,  21  N.  Y. 
Supp.  876,  142  N.  Y.  660,  37  N.  E. 
569;  IT.  S.  Express  Co.  v.  Lucas,  36 
Ind.  361;  Walker  v.  Kremer,  29  Fed. 
Cas.  No.  17,076;  DeLaval  Separator 
Co.  V.  Walworth,  13  Brit.  Columbia, 
295.  And  see  Hdlleman  v.  Bradley  Fer- 
tilizer Co.,  106  Ga.  156,  32  S.  B.  83, 
and  note  to  Moss  Mercantile  Co. 
V.  First  Nat.  Bank,  47  Ore.  361,  82 
Pac.  8,  2  L.  E.  A.  (N.  S.)  657,  8  Ann. 
Cas.  572.  This  accords  with  those  rul- 
ings made  in  the  analogous  cases  which 
involve  an  attempted  defense  upon  the 
part  of  the  agent  that  the  fund  in 
question  was  realized  as  the  result  of 
an  illegal  transaction,  and  where  it  is 
held  not  to  be  maintainable,  that  the 
money  cannot  be  retained  on  the 
ground  of  the  illegality  of  the  original 
transaction,  but  that  the  law  will  raise 
an  indebtedness  in  assumpsit  as 
against  the  defendant." 

95  In  re  Hovey  's  Estate,  198  Pa.  St. 
385,  48  Atl.  311.      " 

This  principle  is  substantiated  by 
many  authorities.  See  Brooks  v.  Mar- 
tin, 2  Wall.  (U.  S.)  70,  17  L.  Ed.  732; 
Evans  v.  Inhabitants  of  Trenton,  24 
N.  J.  L.  764;  Smith  v.  Blachley,  188 
Pa.  St.  550,  68  Am.  St.  Eep.  887,  41 
Atl.  619;  Peters  v.  Grim,  149  Pa.  St. 
163,  34  Am.  St.  Eep.  599,  24  Atl.  192; 
Baldwin  v.  Potter,  46  Vt.  402.  And 
see  generally  Mechem  on  Agency  (2nd 
F.d.),  §  1332. 

Thus  in  Pennsylvania  under  a  stat- 
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action  by  a  foreign  corporation  against  its  agent  to  recover  money 
received  by  the  agent  for  its  use,  the  agent  is  not  estopped  to  show 
that  the  corporation  has  not  complied  with  certain  conditions  imposed 
by  a  statute  of  the  state  regulating  the  right  of  corporations  to  do 
business  in  the  state,  and  providing  that  no  corporation  which  shall 
fail  to  comply  with  such  statutory  requirements  shall  maintain  any 
action  in  the  courts  of  the  state  upon  any  demand,  whether  arising 
out  of  contract  or  tort.^^  Following  the  reasoning  of  this  decision, 
it  has  also  been  held  that  where  the  statute  provides  that  no  foreign 
corporation  can  maintain  any  suit,  legal  or  equitable,  upon  any  de- 
mand arising  either  out  of  contract  or  tort  unless  it  has  complied 
with  the  requirements  of  the  statute,  a  noncomplying  corporation 


ute  making  void  contracts  by  a  for- 
eign corporation  which  does  business 
in  that  state  without  compliance  with 
the  provisions  of  the  statute,  it  was 
held  that  a  foreign  corporation,  con- 
signing goods  to  a  commission  mer- 
chant to  be  sold  by  him  on  commission, 
could  recor\'er  from  him  moneys  due 
to  it  from  him  for  goods  sold  by  him, 
even  though  such  transactions  between 
the  agent  and  the  corporation  should 
be  held  to  constitute  the  carrying  on 
of  business  in  the  state  by  the  for- 
eign corporation,  and  it  had  failed  to 
comply'  with  the  requirements  of  the 
statute.  In  re  Hovey's  Estate,  198 
Pa.  St.  385,  48  Atl.  311. 

See  Verdigris  Biver  Land  Co.  v. 
Stanfield,  25  Okla.  265,  105  Pac.  337. 

96  Thomas  Mfg.  Co.  v.  Knapp, 
]01  Minn.  432,  112  N.  W.  989. 
The  court  said:  "The  corpora- 
tion must  comply  with  the  law, 
or  the  courts  of  the  state  are  closed 
to  it.  The  statute  expresses  a  clearly 
defined  public  policy,  and  it  is  incon- 
ceivable that  in  the  face  of  this  pro- 
hibition a  foreign  corporation  may, 
without  complying  with  the  statute, 
establish  an  agency  within  the  state, 
proceed  to  transact  business  in  viola- 
tion of  the  statute,  and,  when  its 
agent  neglects  to  account  for  money 
received  in  the  course  of  such  business, 
bring   an   action   in   the    state    court 


against  the  agent  and  be  heard  to  as- 
sert that  the  agent  cannot  raise  the 
question  of  the  right  of  the  corpora- 
tion to  maintain  the  action.  This 
would  be  to  make  the  pufclic  policy 
of  the  state  subsidiary  to  the  propriety 
and  policy  of  a  rule  of  private  law 
which  forbids  an  agent  to  question  the 
right  of  his  principal  to  money  col- 
lected by  him  for  the  principal.  Such 
a  rule  entirely  ignores  the  broad  and 
controlling  rights  of  the  public.  *  *  * 
As  far  as  the  right  to  raise  this  ques- 
tion is  concerned,  it  is  immaterial 
whether  the  action  is  upon  a  promis- 
sory note,  OT  to  recover  money  received 
by  an  agent  for  the  use  of  his  princi- 
pal. The  doctrine  of  estoppel  cannot 
be  applied  to  enable  a  person  or  cor- 
poration to  do  what  is  forbidden  by 
law.  Seamaus  v.  Christian  Bros.  Mill 
Co.,  66  Minn.  205,  68  N.  W.  1065;  In 
re  Comstock,  3  Sawy.  (TJ.  S.)  218, 
Fed.  Cas.  No.  3,078;  Cincinnati,  •  etc., 
Co.  V.  Rosenthal,  55  111.  85,  8  Am.  Eep. 
626.  The  cases  which  hold  that  a  de- 
fendant in  a  criminal  prosecution, 
charged  with  embezzlement  of  money 
from  a  corporation,  cannot  assert  the 
noncompliance  of  the  corporation  with 
the  statutes  as  a  defense,  are  mani- 
festly inapplicable.  A  prosecution  is 
brought  by  the  state  itself,  and  the 
right  of  the  corporation  to  do  business 
in  the  state  is  in  no  way  involved." 
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caniiot  maintain '  an  action  against  its  agent  in  the  state  based  upon 
the' COiitr£tct  of  agency."' 

'  §  5957.  Effect  of  noncompliance  on  right  to  sue  on  bonds  of  agent. 

By 'the' weights  of  atithoirity,  if  a  foreign  corporation  illegally  engages 
in''bu^li^^ 'in  a  state  without  complying  with  conditions  prescribed 
by  statute,  it  cannot  ndaihtaih  an  action  in  the  state  against  the  sure- 
tie^'oii' the'h'oiids  o'f'ain  agent  eniployed  by  it  in  the  transaction  of  such 
biisinefek®®  Thus,  under  a  statute  requiring  every  foreign  corporation 
uilde^taki'ng  to  do  business  iil  the- state  to  comply  with  certain  pre- 
seribetf  conditions  aiid  providing  that  it  shall  not  be  lawful  for  any 
such  eorporati'on  to  do  kn'y  business  in  the  state  until  it  has  complied 
with  such  conditions  and,  that  any  person  or  agent  of  such  foreign 
corporation  who  shall  transact  any  business  in  the  state  without  com- 
pliance with  the  provisions  of  the  statute  shall  be  guilty  of  a  mis- 
demeanor, it  is  held  that  in  a  siiit  against  the  surety  on  a  bond  given 
by  such  agent  to  indemnify  a  foreign  corporation  against  any  loss 
which  may  be  sustained  by,  it  on  account  of  the  dishonesty  of  the 
agent  there  can  be  no  recovery  against  such  surety,  if  the  foreign 
corpbration  had  not  complied  with  the  requirements  of  the  statute.'' 

97  Billingslea  Grain  Co.  v.  Howell,  corporation   which   has   not   complied 

—  Tex-.  Civ.  App.  — ,  205  S.  W.  671.  with  them.     It  is  only  hj  its  observ- 

98"MeCanna  &  Fraser  Co.  v.  Citizens  ance  of  them  that  it  can  have  a  legal 
•frust  &  Surety  Co.  of  Philadelphia,  existence  for  business  purpose^  within 
76  Fed.  420,  35  L.  E.  A.  236,  aff'g  74  this  jurisdiction,  or  acquire  contrac- 
Fei.  597;'  United  States  Exp.  Co.  v.  tual  lights  which  our  courts  will  reo- 
Lucas,  36  Ind.  361;  Barney  V.  Daniels,  ognize.  Thorne  v.  Insurance  Co.,  80 
32  Ind.  19;  Daniels  v.  Barney,  22  Iild.  Pa.  St.  15.'  It  will  be  observed  that 
207;  Lasher  v.  StimSbn,  145  Pa.  St.  the  o«urt  in  its  construction  adopts  the 
30,  23  Atl.  552;  Mutual  Ben.  Life  Ins.  principles  of  the  case  of  Thorne  v. 
Co.  v.  Bales,  92  Pa.  St.  352;  Thorne  v.  Insurance  Co.,  in  which  it  was  held 
Travellers'  Ins.  Co.,  80  Pa.  St.  15,  21  that,  when  a  foreign  insurance  corn- 
Am.  Eep.  89.  pany  has  not  complied  with  the  act 

99McGanna    &   Praser   Co.   v.    Citi-  under  which  it  alone  is  authorized  to 

zens'   Trust   &   Surety   C6.    of   Phila-  transact     business     in     Pennsylvania, 

delplia,    76    Fed.    420,    35    L.    E.    A.  there  can  be  no  recovery  by  the  com- 

236    (att'g'74   Fed.   597),   Butler,   J.,  pany  upon  a  bond  given  by  its  agent, 

said:     "In  Lasher  v.  Stimson,  145  Pa.  with  sureties,  conditioned  fox  paying 

St.  30,  23  Atl.  552,  it  is  said:     'These  over  moneys  of  the  company  received 

terms  are  not  onerous,  or  in  conflict  by    him.      Johnson    v.    Hulings,    103 

with   any   constitutional   provision   or  Pa.  St.  498,  is  to  the  same  effect.  Thus 

rule  of  public  policy.     But  they  are  it  results  that  the  bond  in  suit  must 

clearly  prohibitory,  and  they  indelibly  be  regarded  as  taken  to  protect  the 

stamp  as  unlawful  any  business  trans-  plaintiff   while    engaged   in   prosecut- 

actions,witliin  the  stalte,  by  a  foreign  ing  its  business  in  violation  of  law. 
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There  are,  however,  some  decisions  to  the  contrary.^  Of  course,  the 
right  of  a  foreign  corporation  to  sue  the  sureties  on  a  bond  of  its 
agent  cannot  be  affected  by  a  state  statute,  where  the  business  done 
by  it  through  the  agent  constituted  interstate  commerce.^ 

§  5958.  Effect  of  noncompliance  with  statute  upon  criminal  liabil- 
ity of  agent.  An  agent  of  a  foreign  corporation  cannot  defeat  a 
criminal  prosecution  for  the  embezzlement  of  money  or  property  of 
the  corporation  by  setting  up  its  failure  to  comply  with  statutory 
conditions  precedent  to  the  right  to  do  business  in  the  state.* 


It  is  substantially  a  contract  to  pro- 
tect the  plaintiff  against  loss  while  en- 
gaged in  violating  the  law.  It  requires 
no  argument  to  demonstrate  that  such 
a  contract  is  invajid.  The  point  made 
by  the  plaintiff's  counsel,  that  inas- 
much as  the  appointment  of  the  agent 
was  lawful  the  bond  taken  as  security 
for  his  conduct  is  not  liable  to  the 
objection  urged,  is  ingenious,  but  is 
not  sound.  The  conduct  contemplated 
relates  to  his  prosecution  of  the  un- 
lawful business  stated.  It  is  true  that 
the  defendant  may  not  have  known 
or  supposed  that  the  business  would  be 
undertaken  without  compliance  with 
the  statute.  It  is  immaterial,  how- 
ever, what  the  defendant's  under- 
standing was  in  this  respect.  It  must 
be  inferred  that  the  plaintiff  contem- 
plated a  disregard  of  the  law  from  the 
beginning;  inasmuch  as  he  subse- 
quently violated  it.  In  any  view  that 
can  be  taken  of  the  subject  the  fact 
remains  that  the  plaintiff  is  seeking 
to  enforce  a  contract  entered  into  for 
the  purpose  of  securing  it  in  conduct- 
ing a  business  forbidden  by  law;  and 
such  a  contract  is  necessarily  void." 

iMaahattan  Ins.  Co.  v.  Ellis,  32 
Ohio  St.  388;  Washington  County  Ins. 
Co.  v.  Colton,  26  Conn.  42. 

2  Gunn  V.  White  Sew.,  Mach.  Co.,  57 
Ark.  24,  18  L.  E.  A.  20g  38  Am.  St. 
Rep.  223,  20  S.  W.  591.  See  §§  5762- 
5784,  supra. 

8  Indiana.  State  v.  Turney,  81  Ind. 
559. 


Michigan.  People  v.  Hawkins,  106 
Mich.  479,  64  N.  W.  736. 

IMlnnesota.  See  Thomas  Mfg.  Co.  v. 
Knapp,  101  Minn.  432,"  112  N.  W.  989. 

Tennessee.  State  v;  O'Brien,  94 
Tenn.  79,  26  L.  E.  A.  252,  28  S.  W. 
311. 

Vermont.  State  v.  Hopkins,  56  Vt. 
250. 

Where  the  agent  of  a  foreign  corpo- 
ration was  indicted  for  embezzling  its 
funds  and  a  plea  was  filed  by  the  agent 
averring  that  the  corporation  had  not 
complied  with  the  statutory  conditions 
precedent  to  its  right  to  do  business 
in  the  state,  and  consequently  it  was 
wrongfully  carrying  on  business  in  the 
state,  and  could  neither  acquire,  hold, 
collect,  nor  pay  out  money  in  the  state, 
and,  therefore,  the  defendant  could  not 
be  liable  for  embezzling  or  appropri- 
ating the  funds  of  the  corporation,  it 
was  held  that  the  plea  presented  no 
defense.  The  Supreme  Court  of  Ten- 
nessee said:  "The  question  then  pre- 
sented here  is,  is  it  a  good  plea?  We 
have  no  hesitation  in  saying  it  is  not. 
Conceding  that  this  corporation  (or- 
ganized, as  is  avorwed  in  the  indict- 
ment, for  benevolent  purposes)  is 
within  the  act  of  1891  (and  this  we  do 
not  now  determine),  yet,  if  it  should 
turn  OTit  in  proof  that  the  defendant, 
while  acting  as  agent  and  employee 
of  it,  received  money  paid  to  him  for 
his  principal  in  the  co'irse  of  his  em- 
ployment, and  then  feloniously  and 
fraudulently    appropriated    it    to    his 
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§  5959,  Status  of  prohibited  contract  in  other  jurisdictions.    The 

status  ill  another  jurisdiction  of  a  contract  made  in  a  state  by  a  for- 
eign corporation  doing  business  thereiii  without  compliance  with  the 
laws  of  such  state  prohibiting  foreign  corporations  from  doing  busi- 
ness therein  unless  it  shall  comply  with  certain  prescribed  conditions, 
depends  upon  the  effect  of  such  statute  upon  contracts  so  made. 
There  are  two  settled  rules  which  must  be  applied  to  the  determination 
of  the  question  whether  such  a  contract  will  be  enforced  in  another 
state:  (1)  A  contract  void  by  the  law  of  the  state  where  it  is  made, 
is  void  everywhere,  and  will  not  be  enforced  in  another  jurisdiction.* 
(2)  When  the  statute  of  the  state  where  the  contract  is  made  does 
not  expressly  declare  the  contract  to  be  void,  and  recourse  must  be 
had  to  interpretation  to  settle  the  question  of  its  validity,  the  con- 
struction given  to  the  statute  by  the  courts  of  the  state  which  enacted 
it  will  be  adopted.*  If,  therefore,  a  statute  imposing  restrictions  upon 
foreign  corporations  doing  business  in  the  state  provides  that  eon- 
tracts  made  or  acts  done  in  the  state  before  compliance  by  the  corpora- 
tion with  certain  conditions  precedent  to  its  right  to  do  business 
therein,  shall  be  void  and  unenforceable,  such  a  contract  will  not  be 


own  use,  when  indicted  for  the  offense 
he  caainot  be  permitted  to  defend  him- 
self from  the  criminal  consequences 
of  such  wrongdoing  upon  the  ground 
that  his  principal  was  carrying  on  its 
business  in  this  state  in  violation  of 
the  terms  of  that  act.  Upon  the  plain- 
est principles,  having  assumed  to  re- 
ceive this  money  for  his  nonresident 
principal,  he  is  concluded,  both  civilly 
and  criminally,  by  this  assumption. 
Whatever  others  might  say  about  the 
right  of  this  foreign  corporation  to 
come  into  this  state  and  carry  on  its 
business  and  acquire  property  inter- 
ests, without  having  first  complied 
with  the  requirements  of  the  act, 
*  *  *  ,  at  any  rate  the  defendant 's 
mouth  is  closed,  when,  as  agent,  he 
received  the  money  of  and  for  this 
ccrporatiom,  and  feloniously  appropri- 
ated it  to  his  own  use.  The  wrongful 
act  of  the  principal  cannot  be  invoked 
as  a  protection-  against  the  still  more 
wrongful  act  of  the  guilty  agent.  To 
him,  under  such  circumstances,  the  rule 


of  estoppel  applies."  State  v.  O'Brien, 
94  Tenn.  79,  26  L.  R.  A.  252,  28  S.  W. 
311. 

It  is  not  necessary  for  the  prosecu- 
tion to  prove  on  the  trial  of  an  agent 
of  an  insurance  company,  indicted  for 
larceny  from  it,  that  the  corporation 
had  complied  with  the  statutory  condi- 
tions precedent  to  its  right  to  do  busi- 
ness in  the  state.  State  v.  Hopkins, 
56  Vt.  250. 

4  Allegheny  Co.  v.  Allen,  69  N.  J. 
L.  270,  55  Atl.  724;  Columbia  Fire  Ins. 
Co.  V.  Kinyon,  37  N.  J.  L.  33;  Hyde 
v.  Goodnow,  3  N.  Y.  266;  Swing  v. 
Wanamaker,  139  N.  Y.  App.  Div.  627, 
124  N.  Y.  Supp.  231. 

5  Allegheny  Co.  v.  Allen,  69  N.  J.  L. 
270,  55  Atl.  724;  Lane  &  Co.  v.  Watson, 
51  N.  J.  L.  186,  17  Atl.  117,  afC'd  52 
N.  J.  L.  550,  10  L.  E.  A.  '^84,  20  Atl. 
894.  See  also  GuUedge  Bros.  Lumber 
Co.  V.  Wenatehee  Land  Co.,  122  Minn. 
266,  46  L.  R.  A.  (N.  S.)  697,  142  N. 
W.  305. 
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enforced  in  another  jurisdiction.®  Even  though  such  a  statute  does 
not  expressly  provide  that  the  contract  shall  be  void,  if  the  courts  of 
the  enacting  state  have  adjudged  that  a  contract  made  by  a  foreign 
corporation  in  contravention  of  the  statute  of  that  state  is  void,  the 
same  effect  will  be  given  to  it  in  another  stated  So,  alSo,  where  the 
courts  pf  the  state  by  which  such  statute  was  enacted  have  determined 
what  transactions  constitute  doing  business  in  contravention  of  such 
statute,  such  construction  will  be  followed  in  another  jurisdiction  in 
determining  the  question  whethet  a  foreign  corporation  was  doing 
business  in  such  state  in  contravention  of  such  statute  and  the  effect 
of  such  statute  upon  a  contract  made  in  that  state.'  Thus  where  it  is 
held  by  the  courts  of  the  state  by  which  such  a  statute  was  enacted  that 
isolated  acts  of  business  are  not  in  violation  of  the  statute,  the  same 
construction  of  such  statute  will  be  followed  by  the  courts  of  another 
jurisdiction.® 

The  tendency  of  the  courts  in  construing  statutes  forbidding  the 
doing  of  business  by  foreign  corporations  in  the  state  until  they  have 
complied  with  certain  conditions  precedent  to  the  right  to  do  business 
therein,  when  the  statute, does  not  declare  the  contract  to  be  void,  is 
to  a  strict  construction  maintaining  the  validity  of  the  contract,  and 
holding  that  the  only  effect  of  such  legislation  is  to  impose  the  pre- 
scribed penalties  and  the  expressed  disabilities.^"  Consequently  it  is 
held  by  many  courts,  in  considering  the  effect  to  be  given  to  a  statute 
of  this  character  enacted  in  another  state,  that  no  greater  latitude  will 
be  attached  to  it  in  another  jurisdiction  than  that  which  is  given  in  the 
enacting  state.^^ 

6  Ford  V.  Buckeye  State  Ins.  Co.,  6  9  Allegheny  Co.  v.  Allfen,  69  If.  J.  L. 

Bush    (Ky.)    133,    99    Am.   Dee.    668;  270,  55  Atl.  724. 

Allegheny   Co.   v.   Allen,   69   N.  J.  L.  lOKirven  v.  VirgiiiiarCarolina  Chem- 

270,  55  Atl.  724.     See  also  Mahaj  v.  ical  Co.,  145  Fed.  288,  7  Ann!  Cas.  219; 

Harrington  Park  Villa  Sites,  204  N.  Y.  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 

231,  38  L.  R.  A.  (N.  S.)  210,  97  N.  E.  893;  Allegheny  Co.  v.  Allen,  69  N.  J. 

587,   answering    certified    question   in  L.  270,  55  Atl.  724.     See  Watkins  v. 

146  N.  Y.  App.   Div.  955,  131  N.  Y.  DonneJl,  192  Mo.  App.  640,  179  S.  W. 

Supp.    1127,    and   reversing    order   in  980. 

146  N.  Y.   App.  Div.   756,  131  N.  Y.  See  also   §§  5942-5945,   supra. 

Supp.   514,   71   N.   Y.   Mise.   430,  128  11  GuUedge    Bros.    Lumber    Co.    v. 

N.  Y.  Supp.  620.  Wenatchee  Land  Co.,  122  Minn.  266, 

T  Allegheny  Co.  v.  Allen,  69  N.  J.  L.  46  L.  E.  A.  (N.  S.)  697,  142  N.  W.  305; 

270,  55  Atl.  724;  Swing  v.  Wanamaker,  South  Bay  Co.  v.  Merrill,  77  N.  H.  1, 

139  N.  Y.  App.  Div.  627,  124  N.  Y.  86  Atl.  351;   Allegheny  Co.  v.  Allen, 

Supp.  231.  69  N.  J.  L.  270,  55  Atl.  724.    See  Wat- 

8  Allegheny  Co.  v.  Allen,  69  N.  J.  L.  kins   v.   Donnell,   192   Mo.   App.   640, 

270,  55  Atl.  724.  179  S.  "W.  980. 
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.  However,  disqualifications  of  a  penal  character  have  no  extraterri- 
torial operation,  and  comity  does  not  require  a  recognition  of  them  in 
other  states.^*  And  it  is  held  in  Illinois  that  the  principle  of  comity 
in  that  state  does  not  go  so  far  as  to  preclude  domestic  corporations 
from  maintaining  in  the  state  a  suit  against  a  corporation  of  another 
state  in  which  such  domestic  corporation  has  done  business  without 
complying  with  the  laws  relating  to  foreign  corporations,  as  the  in- 
ability of  the  domestic  corporation  to  sue  in  such  foreign  state  does 
not  affect  the  status  thereof  as  to  maintaining  actions  in  the  state 
of  its  creation.^' 

§5960.  Application  of  statutes  to  contracts  made  in  other  states. 

Statutes  forbidding  the  right  to  institute  and  maintain  actions,  except 
as  a  means  .of  enforcing  compliance  by  foreign  corporations,  are 
seldom,  if  ever,  found  in  any  state,  and  when  used  for  this  purpose 


Thus  in  considering  the  effect  to  be 
given  to  a  New  York  statute  providing 
that  no  foreign  corporation  shall  do 
business  in  that  state  without  first 
having  obtained  the  certificate  re- 
quired by  the  act,  and  that  no  foreign 
corporation  doing  any  business  in  that 
state  shall  maintain  an  action  in  that 
state  unless  prior  to  the  making  of 
such  contract  it  shall  have  procured 
such  certificate,  which  had  not  been 
then  construed  by  the  courts  of  New 
York,  the  New  Jersey  comrt  held  that 
the  only  penalty  prescribed  by  the 
New  "^ork  act  was  a  denial  of  the 
right  to  maintain  an  action  in  that 
state,  and  that  such  penalty  did  not  at- 
tach to  the  contract  so  as  to  deprive 
it  of  a  suable  quality  in  the  courts 
of  New  Jersey.  Allegheny  Co.  v.  Al- 
len, 69  N.  J.  L.  270,  55  Atl.  724. 

12  Allegheny  Co.  v.  Allen,  69  N.  J. 
Eq.  270,  55  Atl.  724. 

It  was  also  held  by  a  federal  court 
sitting  in  Ohio  that  an  Illinois  stat- 
ute providing  that  any  foreign  eoi;- 
poration  doing  business  in  that  state 
without  compliance  with  the  conditions 
imposed  by  such  statute  shall  be  sub- 
ject to  a  penalty  and  that  no  action 
may  be  maintained  upon  any  claim  by 


such  corporation  in  any  court  of  the 
state  did  not  prevent  tfie  enforcement 
in  Ohio  of  a  contract  made  in  Illinois 
by  a  foreign  corporation  doing  busi- 
ness there  without  compliance  with 
such  statutes.  Header  Furniture  Co. 
v.  Commercial  Nat.  Safe  Deposit  Co., 
192  Fed.  616. 

13  In  Hunter  W.  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  111.  586,  92 
N.  E.  521,  afE'g  146  111.  App.  257, 
Cartwright,  J.,  said:  "However,  we 
are  referred  to  no  case  where  it  has 
been  held  that  the  courts  of  a  state 
wjU  turn  a  citizen  away  who  has  a 
good  cause  of  action  under  its  laws, 
because  he  could  not  maintain  an  ac- 
tion in  another  state." 

A  contract  made  in  good  faith  and 
partly  executed,  which  is  not  in  its 
nature  immoral,  is  not  void  because  of 
the  failure  of  one  of  the  parties  (an 
Illinois  corporation;  to  comply  with 
the  statutes  of  the  state  where  such 
contract  was  madfe,  and  to  be  per- 
formed which  statutes  pertain  to  for- 
eign corporal-ons  doing  business  in 
such  state  of  performance.  Hunter 
W.  Finch  &  Co.  v.  Zenith  Furnace  Co., 
146  111.  App.  257,  afi'd  245  111.  586,  92 
N.  B.  521. 
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they  do  not  withhold  from  a  corporation  which  has  failed  to  comply 
with  such  conditions  the  right  to  sue  for  the  enforcement  of  contracts 
made  by  them  without  the  state.^*    Thus  under  a  statute  providing 


14  United  States.  Continental  Trust 
Co.  V.  Tallassee  Falls  Mfg.  Co.,  222 
I'ed.  694;  Sloss-Sheffiejd  Steel  &  Iron 
Co.  V.  Tacony  Iron  Co.,  183  Fed.  645. 

Alabama.  Vandiver  v.  American 
Can  Co.,  190  Ala.  352,  67  So.  299;  Em- 
pire Clothing  Co.  v.  Roberts,  Johnson 
&  Band  Shoe  Co.,  —  Ala.  App.  — ,  75 
So.  634;  Covey  Cotton  Oil  Co.  v.  Bank 
of  Fort  Gaines,  —  Ala.  App.  — ,  74 
Sa.  87;  Citizens'  Nat.  Bank  v.  Buck- 
heit,  14  Ala.  App.  511,  71  So.  82,  cer- 
tiorari denied  Ex  parte  Buekheit,  196 
Ala.  700,  72  So.  1019. 

Arkansas.  Hooker  v.  Southwestern 
Improvement  Ass'n,  105  Ark.  99,  150 
S.  W.  398. 

Idaho.  Bettilyon  Home  Builders  Co. 
V,  Philbrick,  175  Pae.  958;  Bonham 
Nat.  Bank  of  Fairbury  v.  Grimes  Pass 
Placer  Min.  Co.,  18  Idaho  629,  111  Pae. 
1078. 

Missouri.  International  Tezt-Book 
Co.  V.  GUlespie,  229  Mo.  397,  129  S.  W. 
922;  Amalgamated  Zinc  &  Lead  Co.  v. 
Bay  State  Zinc  Min.  Coj,  221  Mo.  7, 
23  L.  E.  A.  (N.  S.)  492,  120  S.  W.  31; 
Eialto  Co.  V.  Miner,  183  Mo.  App.  119, 
166  8.  W.  629.  See  also  United  Shoe 
Machinery  Co.  v.  Eamlose,  231  Mo. 
508,  132  S.  W.  1133. 

New  Jersey.  Hildreth  Granite  Co. 
v.  Freeholders  of  Hudson  County,  87 
N.  J.  Bq.  316,  100  Atl.  158. 

New  York.  Bremer  v.  Eing,  146 
App.  Div.  724,  131  N.  Y.  Supp.  487; 
Great  Northera  Moulding  Co.  v.  Bone- 
wur,  128  App.  Div.  831,  113  N.  Y. 
Supp.  60;  American  Case  &  Eegister 
Co.  V.  Griswold,  68  Misc.  379,  125  N. 
Y.  Supp.  4;  International  Text  Book 
Co.  V.  Connelly,  67  Misc.  49,  124  N.  Y. 
Supp.  603,  affi'd  140  App.  Div.  939, 
125  N.  Y.  Supp.  1125;  L.  C.  Page  Co. 
V.  Sherwood,  65  Misc.  543,  120  N.  Y. 
Supp.  837. 


Oklahoma.  See  Dr.  Koch  Vegetable 
Tea  Co.  v.  Schumann,  42  Okla.  60,  139 
Pae.  1133;  Verdigris  River  Land  Co. 
V.  Stanfield,  25  Okla.  265,  105  Pae. 
337. 

Pennsylvania.  See  Dunbar  Furnace 
Co.  V.  Pennsylvania  E.  Co.,  237  Pa. 
201,  85  Atl.  109. 

Texas.  Geiser  Mfg.  Co.  v.  Gray,  59 
Tex.  Civ.  App.  617,  126  S.  W.  610. 

Washington.  Lilly-Brackett  Co.  v. 
Sonneman,  50  Wash.  487,  97  Pae.  505. 

West  Virginia.  Underwood  Type- 
writer Co.  V.  Piggott,  60  W.  Va.  532, 
55  S.  E.  664. 

Wisconsin.  American  Food  Products 
Co.  V.  American  Milling  Co.,  151  Wis. 
385,  138  N.  W.  1123;  Catlin  &  Powell 
Co.  V.  Schuppert,  130  Wis.  642,  110  N. 
W.  818. 

See  also  §§  5913,  5935,  supra,  and 
§§  5990-5999,  infra.  Compare,  how- 
ever, Tennessee  Packing  &  Provision 
Co.  V.  Fitzgerald,  140  111.  App.  430. 

"It  is  manifest  that  these  regula- 
tions have  no  extraterritorial  opera- 
tion, and  contracts  made  outside  of 
this  state,  although  they  are  to  be 
performed  in  the  state,  are  not  within 
their  influence  so  as  to  render  them 
absolutely  void  in  the  making.  Alex- 
ander V.  Ala.  Western  B.  Co.,  179  Ala. 
.  480,  60  South.  295. ' '  Citizens '  Nat. 
Bank  v.  Buekheit,  14  Ala.  App.  511, 
71  So.  82. 

To '  deny  a  foreign  corporation  the 
right  to  invoke  the  jurisdiction  and 
authority  of  the  courts  of  the  state 
in  its  behalf,  the  suit  must  be  founded 
on  a  transaction  of  business  in  the 
state  by  the  corporation  without  a 
compliance  with  the  laws  of  the  state. 
Empire  Clothing  Co.  v.  Roberts,  John- 
son &  Rand  Shoe  Co.,  —  Ala.  App.  — , 
75  So.  634. 
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that  every  foreign  corporation  before  it  shall  be  authorized  or  per- 
mitted to  transact  any  business  in  the  state,  or  continue  business 
therein  if  already  established,  or  to  sue  or  maintain  any  action  in  the 
courts  of  the  state,  should  have  and  maintjiin  an  office  in  the  state, 
and  appoint  an  agent  for  the  service  of  process,  and  file  such  appoint- 
ment, it  was  held  that  a  foreign  corporation,  which  had  never  done 
any  business  in  the  state,  was  not  required,  as  a  condition  precedent 
to  maintaining  an  action  in  a  court  of  such  state  based  upon  a  con- 
tract made  in  another  state,  to  comply  with  the  terms  of  the  statute, 
as  it  was  not  intended  to  prohibit  foreign  corporations,  not  doing 
business  in  the  state  by  which  it  was  enacted,  from  maintaining  actions 
or  interposing  defenses  in  the  courts  of  the  state  founded  upon  con- 
tracts made  in  another  jurisdiction,  but  the  statute  referred  and  was 
intended  to  apply  solely  to  foreign  corporatipns  doing  business  witbin 
the  State,  and  that  the  legislature  did  not  intend  by  such  statute  to 
abrogate  the  right  to  sue  in  the  state  which  is  granted  to  foreign  cor- 
porations as  a  matter  of  comity  between 'the  states.^*  And  under  a 
statute  providing-  that  until  a  foreign  corporation  transacting  business 
in  the  state  shall  have  complied  with  the  conditions  prescribed  by  the 
statute  as  precedent  to  its  right  to  dp  business  in  the  state,  it  shall 
not  maintain  any  action  in  the  state  upon  any  contract  madei  by  it 
therein,  it  is  held  that  the  legislature  did  not  intend  to  include  the 
maintenance  of  suits  in  the  business  it  forbade  to  be  transacted,  and 
that  by  expressly  prohibiting  the  maintenance  of  suits  on  contracts 
made  in  the  state,  it  impliedly  permitted  suits  on  contracts  made  else- 
where, and  hence  a, foreign  corporation  may  maintain  suits  in  such 
state  on  contracts  made  outside  of  the' state  without  complying  with 
the  conditions  prescribed  by  the  statute.^®  In  like  manner,  a  statute 
providing  that  no  foreign  corporation  can  maintain  any  suit  or  action, 
either  legal  or  equitable,  in  any  of  the  courts  of  the  state  upon  any 
demand,  whether  arising  out  of  contract  or  tort,  unless  at  the  time 
such  contract  was  liiade  or  tort  eommitted  the  corporation  had  com- 
plied with  the  requirements  of  the  statute  by  filing  a  copy  of  its 
charter,  paying  certain  fees,  and  securing  a  permit  to  do  business  in 
the  state,  is  held  not  to  apply  to  a  suit  brought  by  a  foreign  corpora- 
tion on  a  transaction  which  has  occurred  in  another  state.^'' 

16  Mason  v.  Edward  Thompson  Co.,  J.  L.  214,  54  Atl.  247;  M.  B.  Faxon  Co. 

94  Minn.  472,  103  N.  "W.  507.  v.  Lorvett  Co.,  60  N.  J.  L.  128,  36  Atl. 

IBMacMillan  Co.  v.  Stewart,  69  N.  692. 

J.  L.  676,  56  Atl.  1132,  aff'g  69  N.  J.  17  Security    Co.   v.   Panhandle   Nat. 

L.  212,  54  Atl.  240;  Slaytor-Jennings  Bank,  93  Tex.  575,  57  S.  W.  22,  rev'g 

Co.  V.  Specialty  Paper  Box  Co.,  69  N.  Delaware  Ins.  Co.  v.  Security  Co.,  — 
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Where,  however,  a  contract,  although  entered  into  by  a  foreign 
corporation  in  another  state^  is  to  be  performed  in  the  state  and  in 
the  performance  of  the  contract  the  foreign  corporation  must  engage 
in  business  in  the  state,  it  must  comply  with  the  statutory  conditions 
precedent  to  its  right  to  do  business  therein  before  it  can  enforce  the 
contract.^* 

In  an  action  by  a  foreign  corporation,  where  it  was  not  alleged 
in  the  complaint  or  answer,  nor  shown  by  the  proof  admitted  or  that 
excluded  that  the  contract,  sued  upon  was  made  in  the  state  or  in  the 
course  of  business  done  therein,  it  was  held  that  the  court  properly 
refused  to  instruct  the  jury  that  the  plaintiff  could  not  recover  unless 
it  had  complied  with  the  provisions  of  the  statute  prescribing  the 
terms  upon  which  foreign  corporations  might  do  business  in  the  state, 
as  the  contract  in  question  might  have  been  made  in  another  state, 
and  in  the  absence  of  evidence  to  the  contrary,  it  would  be  presumed 
that  such  was  the  case.^^ 


Tex.  Civ.  App.  — ,  54  S.  W.  916,  and 
quoting  with  approval  Sullivan  v. 
Sheehan,  89  Fed.  247.  See  Western 
Supply  &  Manufacturing  Co.  v.  United 
States  &  M.  Trust  Co.,  41  Tex.  Civ. 
App.  478,  96  S.  W.  986;  Commercial 
Tel,  Co.  V.  Territorial  Bank  &  Trust 
Co.,  38  Tex.  Civ.  App.  192,  86  S.  W.  66. 
See  §5959. 

18  Alabama  Western  E.  Co.  v.  Talley- 
Bates  Const.  Co.,  162  Ala.  396,  50  So. 
341. 

In  Citizens'  Nat.  Bank  v.  Buekheit, 
14  Ala.  App.  511,  71  So.  82,  Brown, 
.J.,  said:  "Where  the  comtraet  is  to 
be  performed  in  this  state,  although 
not  entered  into  here,  and  in  the  per- 
formance the  nonresident  corporation 
must  engage  in  business  in  this  state, 
although  the  contract  is  valid,  the  pol- 
icy of  the  state,  a^  evidenced  by  the 
Constitution  and  statutes,  compels  the 
courts  orf  the  state  to  refuse  their  aid 
to  such  offending  corporation  in  the 
enforcement  of  such  contract  or  recov- 
ering the  benefits  accruing  thereun- 
der." 

19  White  Eiver  Lumber  Co.  v.  South- 
western Improvement  Ass'n,  55  Ark. 
62.5,  18  S.  W.  1055,  following  St.  Louis, 


A.  &  T.  By.  Co.  V.  Fire  Ass'n  of  Phila- 
delphia, 55  Ark.  163,  18  S.  W.  43. 
The  court  said:  "The  law  affords  no 
relief  upon  contracts  made  against  its 
prohibition;  but  relief  is  withheld, 
not  because  the  plaintiff  has  done  il- 
legal acts,  but  because  the  cause  of 
action  is  a  part  of  or  connected  with 
them.  Although. the  plaintiff  may  have 
violated  provisions  of  the  law  in  par- 
ticular transactions,  it  does  not  refuse 
I  relief  upon  a  contract  _  not  connected 
with  or  a  part  of  the  prohibited  acts. 
So,  if  the  plaintiff  did  business  in  this 
state  contrary  to  the  law,  and  in.cpn- 
neetion  therewith  made  a  contract,  no 
recovery  could  be  had  upon  that  con- 
tract; but,  notwithstanding  such,  il- 
legal business,  if  the  plaintiff  made  an 
independent  contract  abroad,  a  recov- 
ery thereon  would  not  be  defeated  by. 
the  disconnected  prohibited  acts  here. 
Now,  it  is  not  alleged  in  the  complaint 
or  answer,  nor  shown  by  the  proof  ad- 
mitted or  that  excluded,  that  the  con- 
tract sued  on  was  made  in  this  state, 
or  in  the  course  of  business,  done  here. 
For  aught  that  appears,  it  may  have 
been  made  in  a  foreign  state,  in  the 
course    of    a    business    lawfully    done 
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§  5961.  Effect  of  noncompliance  upon  contracts  made  before 
enactment  of  statute.  Pursuant  to  the  well-establislied  rule  that 
"even  in  the  absence  of  constitutional  obstacles  to  retroaction,  a  con- 
struction giving  a  statute  a  prospective  operation  is  always  to  be  pre- 
ferred, unless  a  purpose  to  give  it  a  retrospective  force  is  expressed 
by  clear  and  positive  command,  or  to  be  inferred  by  necessary,  un- 
equivocal and  unavoidable  implication  from  the  words  of  the  statute, 
taken  by  themselves,  and  in  connection  with  the  subject-matter,  and 
the  occasion  of  the  enactment,  admitting  of  no  reasonable  doubt, 
but  precluding  all  questions  as  to  such  intention, ' '  ^"  statutes  impos- 
ing ponditions  upon  foreign  corporations  doing  business  in  a  state 
are  generally  held  not  intended  to  be  retroactive  in  their  operation 
and  not  to  affect  the  rights  of  the  corporation  under  contracts 
made  by  it,  with  the  express  or  implied  consent  of  the  state,  prior 
to  the  enactment  of  the  statute.  To  construe  the  statute  as  apply- 
ing to  existing  contracts  would  render  it  unconstitutional  as  impair- 
ing the  obligation  of  contracts.^^     Thus  a  statute  requiring,  among 


there,  and,  in  the  absence  of  a  show- 
ing, the  law  will  not  imply  facts  dis- 
closing the  illegality  of  the  contract. 
If  it  was  lawfully  made  abroad,  there 
is  nothing  in  the  laws  of  this  state 
to  preclude  a  recovery  upon  it  in  our 
courts.  The  prohibition  relied  upon 
is  against  doing  business  here,  and  not 
against  doing  business  abroad  that 
relates  to  property  here;  and  the  mak- 
ing of  a  lease  abroad,  and  taking  an 
obligation  for  the  rent,  *is  not  doing 
business  here,  within  that  prohibition, 
although  the  demised  premises  are  in 
this  state.  The  law  was  designed  to 
regulate  corporations  that  come  within 
the  state  to  transact  business  with  its 
citizens,  and  not  such  as  might"  be 
found  and  dealt  fiith  abroad,  in  the 
latter  case,  the  dealing  is  tested  by  the 
law  of  the  place  where  it  is  had. ' ' 

aOEndlich  on  the  Construction  of 
Statutes,  §  271,  quoted  with  approval 
in  Fisher  v.  Ureen,  142  111.  80,  31  N.  E. 
172,  and  in  Richardson  v.  United 
States  Mortgage  &  Trust  Co.,  89  111. 
App.  670,  afE'd  194  111.  259,  62  N.  E. 
606,  where  it  was  held  that  a  statute 
providing    that    foreign    corporations 


doing  business  in  the  state  shall  have 
a  public  ofSce  or  place  in  the  state  at 
which  to  transact  its  business,  file  a 
copy  of  its  charter  in  the  office  of  the 
secretary  of  state,  pay  fees  therefor, 
etc.,  and  that  no  foreign  corporation 
which  shall  fail  to  comply  with  the  act 
can  maintain  any  suit  or  action  either 
legal  or  equitable,  in  any  of  the  courts 
of  the  state  upon  any  demand,  whether 
arising  out  of  contract  or  tort,  had  no 
application  to  and,  did  not  prevent 
an  action  to  foreclose  a  mortgage  ex- 
ecuted to  such  corporation  prior  to 
the  enactment  of  the  statute. 

21  United  States.  American  Smelt- 
ing &  Refining  Co.  v.  Colorado,  204 
IT.  S.  103,  51  L.  Ed.  393,  9  Ann.  Cas. 
978,  rev'g  34  Colo.  240,  82  Pac.  531; 
Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  187  U.  S.  611,  47  L.  Ed.  328, 
aff'g  103  Fed.  838;  In  ie  Conecuh  Pine 
Lumber  &  Manufactu-ing  Co.,  180  Fed. 
249.  See  also  Montgomery  Light  & 
Water  Power  Co.  v.  Montgomery  Trac- 
tion Co.,  219  Fed.  963,  afC'd  229  Fed. 
672;  Fidelity  Trust  Co.  v.  Washing- 
ton-Oregon Corporation,  217  Fed.  588. 

Arkansas.  Sidway  v.  Harris,  66  Ark. 
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other  things,  that  a  foreign  corporation  doing  business  in  the  state 


387,  50  S.  W.  1002,  58  Ark.  117,  23  S. 
W.  648;  St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Fire  Ass'n,  55  Ark.  163,  18  S.  W.  43, 
60  Ark.  325,  28  L.  E.  A.  83,  30  S.  W. 
350. 

California.  Black  v.  Vermont  Mar- 
ble Co.,  1  Cal.  App.  718,  82  Pac.  1060. 

Colorado.  Kirby  v.  Union  Pac.  Ey. 
Co.,  51  Colo.  509,  Ann.  Cas.  1913  B 
461,  119  Pac.  1042;  Edward  Malley  Co. 
V.  Londoner,  41  Colo.  436,  93  Pac.  488; 
Stone  V.  Victor  Blec.  Co.,  36  Colo.  370, 
85  Pae.  327. 

Delaware.  Standard  Sew.  Mach.  Co. 
V.  Frame,  2  Pennew.  430,  48  Atl.  188. 

Idaho.  Tarr  v.  Western  Loan  &  Sav- 
ings Co.,  15  Idaho  741,  21  L.  E.  A. 
(N.  S.)  707,  99  Pac.  1049.  See  also 
War  Eagle  Consol.  Min.  Co.  v.  Dickie, 
14  Idaho  534,  94  Pac.  1034;  Katz  v. 
Herriek,  12  Idaho  1,  86  Pac.  873. 

Illinois.  Eichardson  v.  United  States 
Mortgage  &  Trust  Co.,  194  111.  259, 
62  N.  E.  606;  De  Witt  v.  Flint  &  Wall- 
ing Mfg.  Co.,  132  111.  App.  356.  See 
also  Eudolph  Wurlitzer  Co.  v.  Dickin- 
son, 153  111.  App.  36,  afE'd  247  111.  27, 
93  N.  E.  132. 

Indiana.  United  States  Savings  & 
Loan  Co.  v.  First  Methodist  Protestant 
Church,  153  Ind.  702,  55  N.  E.  743; 
National  Home  Building  &  Loan  Ass'n 
V.  Black,  153  Ind.  701,  55  N.  B.  743; 
Security  Savings  &  Loan  Ass'n  v.  El- 
bert, 153  Ind.  198,  54  N.  E.  753. 

Kentucky.  Com.  v.  Mobile  &  O.  E. 
Co.,  123  Ky.  L.  Eep.  784,  54  L.  E.  A. 
916,  64  S.  W.  451. 

Micliigan.  6ee  Daniels  v.  Detroit, 
G.  H.  &  M.  E.  Co.,  163  Mich.  468,  476, 
128  N.  W.  797,  801;  Despres,  Bridges 
&  Noel  V.  Zierleyn,  163  Mich.  399,  128 
N.  W.  769. 

Minnesota.  Keystone  Mfg.  Co.  v. 
Howe,  89  Minn.  256,  94  N.  W.  723. 

Mississippi.  Saxony  Mills  v.  Wag- 
ner, 94  Miss.  233,  23  L.  E.  A.  (N.  S.) 
834,  136  Am.  St.  Eep.  575,  19  Ann.  Cas. 


199,  49  So.  899.    See  Power  v.  Calvert 
Mortg.  Co.,  112  Miss.  319,  73  So.  51. 

Nebraska.  American  Building  & 
Loan  Ass'n  v.  Eainbolt,  48  Neb.  434, 
67  N.  W.  493. 

New  Jersey.  M.  B.  Fazon  Co.  v. 
Lovett  Co.,  60  N.  J.  L.  128,  86  Atl. 
692. 

New  York.  Lewis  Pub.  Co.  v.  Lenz, 
86  App.  Div.  451,  83  N.  Y.  Supp.  841; 
Atlantic  Const.  Co.  v.  Kreusler,  40 
App.  Div.  268,  57  N.  Y.  Supp.  983; 
Providence  Steam  &  Gas  Pipe  Co.  v., 
Connell,  86  Hun  319,  33  N.  Y.  Supp. 
482;  Johnston  v.  Mutual  Eeserve  Ins. 
Co.,  43  Misc.  251,  87  N.  Y.  Supp.  438, 
aff'd  45  Miso.  816,  90  N.  Y.  Supp.  539; 
O'Eeiily,  Skelly  &  Fogarty  Co.  v. 
Greene,  17  Misc.  802,  40  N.  Y.  Supp. 
360. 

North  Carolina.  Blackwell's  Dur- 
ham Tobacco  Co.  v.  American  Tobacco 
Co.,  145  N.  C.  367,  59  S.  E.'  123. 

Pennsylvania.  Com.  v.  Danville 
Bessemer  Co.,  207  Pa.  302,  56  Atl.  871. 

Bhode  Island.  MacLeod  v.  G.  P. 
Putnam's  Sons,  24  E.  I.  500,  53  Atl. 
867. 

South  Carolina.  British-American 
Mortg.  Co.  V.  Jones,  76  S.  C.  218,  56 
S.  E.  983. 

Tennessee.  Pioneer  Savings  &  Loan 
Co.  V.  Cannon,  96  Tenn.  599,  33  L.  E. 
A.  112,  54  Am.  St.  Eep.  858,  36  S.  W. 
386.  See  Stonega  Coke  &  Coal  Co.  v. 
Southern  Steel  Co.,  123  Tenn.  428,  31 
L.  E.  A.  (N.  S.)  278,  131  S:  W.  988. 

Texas.  Texas  Land  &  Mortgage  Co. 
V.  Worsham,  76  Tex.  556,  13  S.  W.  384: 
Whitley  v.  General  Elec.  Co.,  18  Tex. 
Civ.  App.  674,  45  S.  W.  959;  Middle- 
brook  v.  David  Bradley  Mfg.  Co.  (Tex. 
Civ.  App.),  27  S.  W.  169. 

Washington.  See  Eealty  Co.  v.  Ap- 
polonio,  5  Wash.  437,  32  Pae.  219. 

West  Virginia.  Billmyer  Lumber 
Co.  v.  Merchants'  Coal  Co.,  66  W.  Va. 
696,  26  L.  E.  A.  (N.  S.)  1101,  66  S.  K. 
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should  file  certain  documents  in  the  office  of  the  secretary  of  state, 
and  pay  certain  taxes  and  fees  and  procure  a  permit  to  do  business 
in  the  state,  and  prohibiting  it  from  prosecuting  or  defending  any 
adtion  in  the  courts  of  the  state,  until  it  performed  such  acts  and  pro- 
cured such  certificate,  was  held  not  applicable  to  a  sale  of  a  machine 
made  prior  to  the  enactment  of  such  a  statute,  and  not  to  affeot 
the  suit  brought  for  the  purchase  price  thereof .^^  And  a  statute  pro- 
viding that  it  shall  be  unlawful  for  a  foreign  corporation  to  do  a 
building  and  loan  business  in  that  state  until  it  shall  have  complied 
with  certain  requirements  was  held  to  apply  to  new  contracts  and  not 
to  be  applicable  to  a  contract  which  contemplated  the  lapse  of  sev- 
eral years  before  all  of  its  terms  should  be  carried  out,  the  court 
holding  that  if  the  contract  was  valid  when  executed,  it  must  be 


1073;    Underwood   Typewriter    Co.    v. 
Piggott,  60  W.  Va.'532,  55  S.  E.  664. 

Wiscousin.  Chicago  Title  &  Trust 
Co.  V.  Bashford,  120  Wis.  281,  97  N. 
W.  940.  See  Bennington  County  Sav. 
Bank  v.  Lowry,  160  "Wis.  659,  152  N. 
W.  463. 

See  §§  5757,  5945,  supra. 

In  construing  a  statute  providing 
that  no  foreign  corporation  "shall 
carry  on  within  this  state  the  business 
for  which  it  was  incorporated,  or  en- 
force in  the  courts  of  this  state  any 
contract  made  in  this  state,  unless  it, 
shall  have  complied  with  the  follow- 
ing sections  of  this  chapter,"  it  was 
said:  "The  general  principle  is  well 
established  that  a  statute  will  not  be 
construed  to  have  a  retroactive  ap- 
plication unless  its  language  to  that 
effect  is  clear.  The  statute  here  in 
question  has  no  language  which  indi- 
cates any  such  intention  on  the  part 
of^the  legislature.  It  prohibits  cer- 
tain classes  of  corporations  from  en- 
gaging in  the  future  in  business  in 
this  state.  It  further  denies  such  cor- 
porations the  use  of  the  courts  of  this 
state  for  the  enforcement  of  contracts. 
It  does  not  assume  to  avoid  contracts 
already  made."  MacLeod  v.  G.  P. 
Putnam's  Sons,  24  B.  I.  500,  53  Atl. 
867. 


"It  has  been  uniformly  decided 
elsewhere  that  a  statute  making  it 
unlawful  for  foreign  corporations  to 
do  business  in  a  state  without  first 
complying  with  its  requirements  has 
no  application  to  contracts  of  such 
corporation  made  before  the  enactment, 
of  the  law.  *  *  *  The  reason  for 
this  rule  is  perfectly  plain.  A  law 
which  expressly  or  by  implication, 
takes  away,  abolishes,  diminishes,  sus- 
peiids,  or  destroys  the  obligation  of  a 
contract,  by  repealing  or  abolishing 
the  remedy  thereon,  is  a  clear  inva- 
sion of  constitutional  law."  Collins, 
J.,  in  Keystone  Mfg.  Co.  v.  Howe,  89 
Minn.  256,  94  N.  W.  723. 

It  is  held  in  Kansas  under  a  statute 
providing  that  a  foreign  corporation 
before  doing  business  in  the  state  shflll 
obtain  a  permit  from  the  charter 
board,  that  after  a  foreign  cprporation 
has  complied  with,  the  law  and  .  re- 
ceived permission  to  do  business  in 
the  state,  it  cannot  be  enjojned,  at  the 
suit  of  the  state,  from  performing  con- 
tracts made  before  such  permission 
was  obtained-  State  v,  American  Book 
Co.,  69  Kan.  1,  1  L.  E.  A.  (N.  S.)  1041, 
2  Ann.  Cas.  56,  76  Pao.  411. 

22  Stone  V.  Victor  Elee.  CoL,  36  Calo. 
370,  85  Pae.  327. 
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held  to  remain ,  valid  and  enforceg-ble  to  the  end,  no  matter  what 
changes  the  law  might  have  undergone  in  the  lifetime  of  the  contract, 
and  that  to;  make  the  statute  constitutional  it  must  read  prospec- 
tively.^    Under  a  statute  providing  that  from  and  after  its  pas- 
sage, foreign  corporations  whose  principal  office  or  chief  place  of 
business  should  be  located  in  the  state,  or  which  should  have  any  part 
of  their  capital  actually  employed  wholly  within  the  state  should 
pay  a  bonus  tax  upon  the  amount  of  their  capital  actually  employed 
or  to  be  employed  wholly  within  the  state  and  a  like  bonus  upon 
each  subsequent  increase  of  capital  so  employed,  it  was  held  that 
the  statute  had  no  application  to  a  foreign  corporation  already  doing 
business  in  the  state  for  which  privilege  it  had  already  done  all  that 
the  state  had  asked,  and  that  the  statute  affected  only  those  foreign 
corporations  which  after  its  passage,  should  locate  their  chief  place 
of  business  or  actually  employ  any  part  of  their  capital  wholly  within 
the  state.**    Where  under  the  statutes  of  a  state  a  foreign  corporation, 
upon  filing  the  proper  papers  and  paying  the  statutory  fees,  and 
■  •  ojbtaining  the  certificate  to  that  effect  from  the  secretary  of  state, 
,'  obtained  the  right  to  enter  and  do  business  in  the  state,  and  under 
•  the  laws  of  the  state  the  right  to  enter  the  state  and  do  business 
=,  therein  as  a  corporatiph  subject  to  the  liabilities,  restrictions  and 
'  duties  which  were  or  might  thereafter  be  imposed  upon  domestic 
\  corporations  of  like  character,  amounted  to  a  contract  to  that  effect, 
■■?  it  was  held  that  a  statute  imposing  an  annual  tax  or  license  fee 
/  double  the  amount  whfch  was  imposed  upon  or  enacted  from  a  domes- 
■   tic   corporation,   impaired  the  obligation   of  the   contract   existing 
between  the  corporation  and  the  state,  and  ,was  therefore  void  as  to 
:  the  corporation.^    A  statute  providing  that  no  'foreign  corporation 

23  United  States  Savings  &  Loan  Co.  Colo.  240,  82  Pae.  531.  Mr.  Justice 
V.  First  Methodist  Protestant  Cliurcli,  Peckham  said:  "These  provisions  of 
'  153  Ind.  702,  55  N.  E.  743;  National  law,  existing  when  the  corporation  ap- 
Home  Building  &  Loan  Ass'n  v.  Black,  plied  for  leave  to  enter  the  state, 
153  Ind.  701,  55  N.  E.  743;  Security  made  the  payment  required,  and  re- 
Savings  &  Loan  Ass'n  v.  Elbert,  153  ceived  its  permit,  amounted  to  a  con- 
Ind.  198,  54  N.  E.  753.  See  Diamond  tract  that  the  foreign  corporation  so 
Glue  Co.  V.  United  States  Glue  Co.,  permitted  to  come  in  the  state  and  do 
187  U.  S.  611,  47  L.  Ed.  328,  in  which  business  therein,  while  subjected  to 
Security  Savings  &  Loan  Ass'n  v.  all,  should  not  be  subjected  to  any 
Elbert,  supra,  is   referred  to.  greater,  liabilities,  restrictions,  or  du- 

21  Com.   v.    Danville   Bessemer   Co.,  ties    than    then    were    or    thereafter 

207  Pa.  302,  56  Atl.  871.  might  be  imposed  upon  domestic  cor- 

26  American  Smelting  &  Refining  porations  of  like  character.  A  pro- 
Co.  V.  Colorado,  204  U.  S.  103,  51  L.  vision  in  a  statute  of  this  nature  sub- 
Ed.   393,   9   Ann.   Cas.   978,   rev'g   34  jeoting   a   foreign   corporation   to   all 
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failing  to  comply  with  its  provisions  shall  maintain  any  suit,  legal 
or  equitable,  in  the  eoutts  of  the  state  upon  any  demand  arising  out 
of  contract  or  tort,  has  no  application  to  suits  to  enforce  contracts 
made  by  such  corporations  before  the  passage  of  the  act.*' 

The  Supreme  Court  of  the  United  States  in  construing  a  statute 
prohibiting  foreign  corporations  from  transacting  business  in  the 
state  until  they  should  have  filed  a  copy  of  their  charter  with  the 
secretary  of  state  and  constituted  him  its  attorney  for  the  service 


the  liabilities,  etc.,  of  a  domestic  one 
of  like  character  must  mean  that  it 
shall  not  be  subjected  to  any  greater 
liabilities  than  are  imposed  upon  such 
domestic  corporation.  The  power  to 
iirpose  different  liabilities  was  with 
the  state  at  the  outset.  It  could  make 
them  greater  or  leas  than  in  ease  of  a 
domestic  corporation,  or  it  could  make 
them  the  same.  Having  the  general 
power  to  do  as  it  pleased,  when  it 
enacted  that  the  foreign  corporation, 
upon  coming  in  the  state,  should  be 
subjected  to  aJl  the  liabilities  of  do- 
mestic corporations,  it  amounted  to 
the  same  thing  as  if  the  statute  had 
said  the  foreign  corporations  should 
be  subjected  to  the  ^ame  liabilities. 
In  other  words,  the  liabilities,  restric- 
tions, and  duties  imposed  upon  domes- 
tic corporations  constitute  the  meas- 
ure and  limit  of  the  liabilities,  i  re- 
strictions, and  duties  which  might 
thereafter  be  imposed  upon  the  corpo- 
ration thus  admitted  to  do  business 
in  the  state.  It  was  not  a  mere  li- 
cense to  come  in  the  state  and  do 
business  therein  upon  payment  of  a 
sum  named,  liable  to  be  revoked  or  the 
sum  increased  at  the  pleasure  of  the 
state,  without  further  limitation.  It 
was  a  clear  contract  that  the  liabili- 
ties, etc.,  should  be  the  same  as  the 
domestic  corporation,  and  the  same 
treatment  in  that  regard  should  be 
measured  out  to  both.  If  it  were  de- 
sired to  increase  the  liabilities  of  the 
foreign,  it  could  only  be  done  by  in- 
creasing  those   of   the   domestic,   cor- 


poration at  the  same  time  and  to  the 
same  extent.  Such  being  the  contract, 
how  long  was  it  to  last?  Only  until 
the  .state  chose  to  alter  it?  Or  was  it 
to  last  for  some  definite  time,  capable 
of  being  ascertained  from  the  terms 
of  the  statutes  as  they  then  existed? 
It  seems  to  us  that  the  only  limitation 
imposed  is  the  term  for  which  the 
corporation  would  have  the  right  to 
continue  in  the  state  as  a  corporation. 
One  of  the  restrictions  as  to  domes- 
tic corporations  is  that  which  limits 
their  corporate  life  to  twenty  years, 
unless  extended  as  provided  by  law. 
The  same  restriction  applies  to  the 
foreign  corporation.  Iron  Silver  Min. 
Co.  V.  Cowie,  31  Colo.  450,  72  Pac. 
1067.  Counsel  for  the  state  concedes 
that  the  corporation  was  admitted  for 
a  period  of  twenty  years,  but  subject 
to  the  power  of  the  state  to  tax.  Dur- 
ing that  time,  therefore,  the  coatract 
lasts.  This  is  the  only  legitimate,  and 
we  think  it  is  the  necessa-y,  implica- 
tion arising  from  the  statute.  This 
is  not  an  exemption  from  taxation,  it 
is  simply  a  limitation  of  the  power  to 
tax  beyond  the  rate  of  taxation  im- 
posed upon  a  domestic  corporation." 

See  also  Kirby  v.  Union  Pac.  By. 
Co.,  51  Colo.  509,  Ann.  Cas.  1913  B 
461,  119  Pac.  1046;  Rudolph  Wurlitzer 
Co.  V.  Dickinson,  153  111.  App.  36, 
aff'd  247  111.  27,  93  N.  E.  132. 

26  Richardson  v.  United  States  Mort- 
gage &  Trust  Co.,  89  111.  App.  670, 
aff'd  194  111.  259,  62  N.  B.  606. 
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of  process,  and  providing  that  failure  by  the  corporation  to  comply 
with  the  statute  should  subject  it  to  a  fine  and  that  every  contract 
made  by  a  corporation  affecting  the  personal  liability  or  relating  to 
property  within  the  state  before  compliance  should  be  wholly  void  on 
its  behalf,  but  should  be  enforceable  by  it,  and  that  such  statute 
should  not  go  into  effect  until  a  certain  time  after  its  passage,  held 
that  the  statute  was  not  retroactive  with  regard  to  business  done  in 
pursuan,ce  of  An  executory  contract  entered  into  after  the  passage  of 
such  statute,  but  before  it  went  into  effect.*'' 

Ae  is  seen  elsewhere,  when  a  foreign  corporation  has  unlawfully 
engaged  in  business  in  a  state  without  complying  with  statutory  re- 
quirements, the  legislature  may  waive  and  cure  the  illegality  by 
statute,  and  render  such  contracts  valid.  Such  statutes  are  termed 
"curative  statutes"  and  are  constitutional.*' 

§  5962.  Effect  of  curative  statutes.  When  a  foreign  corporation 
has  unlawfully  engaged  in  business  in  a  state  and  made  contracts 
or  done  acts  therein  without  complying  with  statutory  requirements, 
the  legislature  may  waive  and  cure  the  illegality  by  statute  and  render 
the  contracts  or  acts  valid,  and  such  legislation  is  not  unconsti- 
tutional.*® Where  a  statute  legalizes  every  contract  of  a  foreign  cor- 
poration which  had  not  complied  with  the  laws  of  the  state,  but 

27  Diamond  Glue  Co.  v.  United  nothing  changed,  the  contemplated 
States  Glue  Co.,  187  TJ.  S.  611,  47  L.  business  would  be  unlawful  by  foice 
Ed.  328,  afE'g  103  Fed.  838.  Mr.  Jus-  merely  of  present  conditions  and  the 
tiee  Field  said:  "  A  prohibition  of  the  lapse  of  time,  unless  the  plaintiff 
doing  of  bueiuess  after  a  statute  goes  should  comply  with  the  regulation, 
into  eflEeet  is  not  retroactive  with  re-  In  such  circumstances,  at_  least,  it 
gard  to  that  business,  even  though  geems  to  us  impossible  to  say  that  the 
the  business  be  done  in  pursuance  of  obligation  of  the  contract  is  impaired 
an  earlier  contract.  The  suggestion  within  the  meaning  of  the  Constitution 
needing  discussion  is  whether  the  stat-  of .  the  Wisconsin  law.  Statements 
ute  impairs  the  obligation  of  the  con-  made  with  a  different  intent  in  some 
tract.  We  are  of  opinion  that  it  is  decisions,  to  the  effect  that  suspended 
not  open  to  that  objection.  *  *  *  statutes  are  to  be  read  as  if  passed 
The  suspension  clause  of  §  4978  was  of  on  the  day  when  they  go  into  opera- 
immediate  operation,  and  therefore  tion,  do  not  apply  to  a  case  like  this, 
was  notice  to  the  plaintiff  and  the  Such  statutes  are  to  be  read  in  that 
defendant  of  itself  and  of  what  was  way  for  the  purposes  of  the  opera- 
suspended  and  for  how  long.  If  with  tion  which  is  suspended,  but  not  for 
that   notice    they    contracted  for   the  all." 

transaction    of    business    within    the  28  See    §  5757,    supra,    and    §  5962. 

jurisdictiom  of  the  statute  and  after  infra. 

the  statute  should  have  gone  into  ef-  29  United   States.     West   Side  Belt 

feet,  they  did  so  with  notice  that,  if  E..  Co.  v.  Pittsburgh  Const.  Co.,  219 
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which,  subsequently,  though  prior  to  the  passage  of  the  act,  had 
complied  and  had  paid  all  the  taxes  which  would  have  accrued  to  the 
state  if  it  had  complied  with  the  laws  at  the  time  of  beginning 
business,  contracts  of  a  foreign  corporation,  which  had  been  adjudged 
to  be  invalid  prior  to  the  passage  of  such  act,  are  embraced  within 
the  purview  of  such  statute,  and  become  valid  and  enforceable.^* 


U.  S.  92,  55  L.  Ed.  107.  227  Pa.  90, 
75  Atl.  1029;  Titter  v.  Franklin,  172 
U.  S.  416,  43  L.  Ed.  498;  Gross  v. 
United  States'  Mortg.  Co.,  108  U.  S. 
477,  27  L.  Ed.  795,  afE'g  93  111.  483; 
Eandall  v.  Kreiger,  23  Wall.  137,  23 
L.  Ed.  124;  Watson  v.  Mercer,  8  Pet. 
88,  8  L.  Ed.  876;  Satterlee  v.  Matthew- 
son,  2  Pet.  380,  7  L.  Ed.  458;  In  re 
CoTiecuh  Pine  Lumber  &  Manufac- 
turing'Co.,  180  Fed.  249;  Caesar  v. 
Capell,  83  Fed.  403. 

Idaho.  Katz  v.  Herrick,  12  Idaho 
1,  86  Pae.  873. 

Illinois.  United  States  Mortg.  Co. 
V.  Gross,  93  111.  483,  aff'd  108  U.  S. 
477,  27  L.  Ed.  795. 

Minnesota.  Jenkins  v.  Union  Sav. 
Ass'n,  132  Minn.  19,  155  N.  W.  765. 

Montana.  Mutual  Ben.  Life  Ins. 
Co.  V.  Winne,  20  Mont.  20,  49  Pae.  446. 

Tennessee.  Law  Guarantee  &  Trust 
Co.  V.  Jones,  103  Tenn.  245,  58  S.  W. 
219;  Illinois  Building  &  Loan  Ass'n 
V.  Walker,  42  S.  W.  191;  Skillern  v. 
Continental  Ins.  Co.,  42  S.  W.  180. 

Wisconsin.  See  Bennington  County 
Sav.  Bank  v.  Lowry,  160  Wis.  659,  152 
N.  W.  463 ;  Southwestern  Slate  Co.  v. 
Stephens,  139  Wis.  616,  29  L.  E.  A. 
(N.  S.)  92,  131  Am.  St.  Eep.  1074,  120 
N.  W.  408. 

See  also  §  5865,  supra. 

30  West  Side  Belt  E.  Co.  v.  Pitts- 
burgh Const.  Co.,  219  U.  S.  92,  55  L. 
Ed.  107,  aflf'g  227  Pa.  90,  75  Atl.  1029. 

It  was  held  in  Tennessee  that  a  stat- 
ute providing  that  contracts  of  a  for- 
eign corporation  which  had  engaged  in 
business  in  the  state,  made  contracts 
or  purchased  property  therein  after 
the  passage  of  a  statute  imposing  con- 


ditions upon  foreign  corporations  do- 
ing business  in  the  State  without  com- 
plying with  the  provi^sions  of  such 
statute,  should  be  valid  and  enforce- 
able if  the  foreign  corporation  should 
comply  with  certain  prescribed  condi- 
tions, and  further  providing  that  no 
mortgage'  or  deed  of  trust  on  realty  in 
the  state,'  executed  to  a  foreign  cor- 
poration or  to  a  trustee  to  secure  in- 
debtedness to  a  foreign  corporation 
when  such  foreign  corporation  had  not 
complied  with  the  laws  of  the  state 
at  the  time  such  mortgage  or  deed  of 
trust  was  executed,  should  be  fore- 
closed until  two  years  after  the  pass- 
age of  the  act  and  that  in  settlements 
made  under  the  statute  not  more  than 
six  per  cent  on  the  amount  actually 
received  should  be  collected,  applied 
to  pending  suits.  It  was  urged  that 
while  so  much  of  the  statute  as  en- 
abled a  complainant  to  foreclose  the 
mortgage  was  valid,  that  portion  of 
it  which  postponed  the  time  for  fore- 
closure and  limited  the  amount  of  re- 
covery was  unconstitutional,' but  the 
court  held  that  the  statute,  being  a 
curative  act,  was  constitutional,  and 
that  the  state,  in  giving  the  contract 
rights  validity  or  renewed  vitality, 
had  th«  right  to  impose  such  terms  as 
it  thought  proper,  and  the  complain- 
ant could  not  accept  part  only  of  the 
act.  It  was  held  that  the  court  should 
stay  such  iiending  eases  until  the  ex- 
piration of  two  years  provided  for  in 
the  act.  Illinois  Building  &  Loan 
Ass'n  V.  Walker  (Tenn.  Ch.  App.), 
42  S.  W.  191,  aff'd  orally  by  the  Su- 
preme Court  of  Tennessee.  Neil,  J., 
said:     "The  next  question  is,  do  such 
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If  under  the  statutes  in  force  when  an  action  was  commenced  by 
a  foreign  corporation  it  could  not  legally  institute  or  maintain  the 
same  on  account  of  its  noncompliance  with  the  requirements  of  such 
statute,  the  subsequent  repeal  of  such  statute  without  any  saving 
clause  does  not  improve  or  change  the  status  of  the  plaintiff.^^ 

§  5963.  Effect  of  contracts  by  noncomplying  corporation  having 
been  executed.  If  a  contract  by  a  foreign  corporation  which  was 
iUegal  because  the  corporation  had  failed  to  comply  with  conditions 
precedent  to  the  right  to  do  business,  or  because  it  was  prohibited 
altogether  from  doing  business,  has  been  fully  executed,  the  courts 
will  not  relieve  either  party  from  the  effects  of  the  contract.^**     It 


statutes  apply  to  pending  suits,  and 
does  this  one?  *  *  *  Upon  this 
subject  Judge  Cooley  holds  the  fol- 
lowing language:  'Nor  is  it  import- 
ant, in  any  of  the  cases  to  which  we 
have  referred,  that  the  legislative  act 
which  cures  an  irregularity,  defect,  or 
want  of  original  authority  was  passed 
after  suit  was  brought,  in  which  such 
irregularity  or  defect  became  matter 
of  importance.  The  bringing  of  suits 
vests  in  a  party  no  right  to  a  par- 
ticular decision,  and  his  case  must 
be  determined  upon  the  law  as  it 
stands,  not  when  the  suit  was  brought, 
but  when  the  judgment  is  rendered. 
It  has  been  held  that  a  statute  al- 
lowing amendments  to  indictments  in 
criminal  cases  might  constitutionally 
be  applied  to  pending  suits;  and  even 
in  those  states  in  which  retrospective 
laws  are  forbidden,  a  case  must  be 
tried  under  the  rules  of  evidence  ex- 
isting at  the  time  of  the  trial,  though 
different  from  those  in  force  when  the 
suit  was  eotmmeneed.  And  if  a  case 
is  appealed,  and  pending  the  appeal 
the  law  is  changed,  the  appellate  court 
must  dispose  of  the  case  under  the 
law  in  force  when  its  decision  is  ren- 
dered.' Cooley,  Const.  Lim.  (5th  Ed.) 
pp.  470,  471;  Butler  v.  Ass'n,  97  Tenn. 
«79,  37  S.  W.  385." 

31011,    Paint    &   Drug  Pub.    Co.   v. 
■Jtroud,  156  111.  App.  312. 


32  United  States.  Kawin  &  Co.  v. 
American  Colortype  Co.,  243  Fed.  317; 
Continental  Trust  Co.  v.  Tallassee 
Falls  Mfg.  Co.,  222  Fed.  694;  Thomas 
V.  Birmingham  Railway,  Light  & 
Power  Co.,  195  Fed.  340;  In  re  Conecuh 
Pine  Lumber  &  Manufacturing  Co., 
180  Fed.  249. 

Alabama.  Western  U.  Tel.  Co.  v. 
Louisville  &  N.  B.  Co.,  81  So.  44;  Drew 
V.  Fort  Payne  Co.,  186  Ala.  285,  65  So. 
71;  George  M.  Muller  Mfg.  Co.  v.  First 
Nat.  Bank  of  Dothan,  176  Ala.  229, 
57  So.  762;  American  Amusement  Co. 
V.  East  Lake  Chutes  Co.,  174  Ala.  526, 
56  So.  961;  Hardison  v.  Plummer,  152 
Ala.  619,  44  So.  591;  Electric  Lighting 
Co.  of  Mobile  v.  Bust,  117  Ala.  680, 
28  So.  751;  Kindred  v.  New  England 
Mortgage  Security  Co.,  116  Ala.  192, 
23  So.  56;  Shahan  v.  Tethero,  114  Ala. 
404,  21  So.  951;  Eussell  v.  Jones,  101 
Ala.  261,  13  So.  145;  Gamble  v.  Cald- 
well, 98  Ala.  577,  12  So.  424;  Long  v. 
Georgia  Pao.  Ey.  Co.,  91  Ala.  519,  24 
Am.  St.  Eep.  931,  8  So.  706;  Sherwood 
V.  Avis,  83  Ala.  115,  3  Am.  St.  Eep. 
695,  3  So.  307;  Peters  v.  Brunswiek- 
Balke-Collender  Co.,  6  Ala.  App.  507, 
60  So.  431. 

Kentucky.  See  Citizens'  Trust  & 
Guaranty  Co.  v.  Hays,  167  Ky.  560, 
180  S.  W.  811. 

Missovjri.  See  Handlin-Buek  Mfg. 
Co.  V.  Wendelkin  Const.  Co.,  124  Mo. 
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has  been  held,  therefore,  that  although  a  mortgage  executed  to  a 
foreign  corporation  to  secure  a  loan  made  by  it  may  have  been  origi- 
nally invalid  or  unenforceable  because  of  its  failure  to  comply  with 
the  statute  relating  to  foreign  corporations,  yet,  wh6re  the  contract 
evidenced  by  the  mortgage  has  been  fully  executed  by  a  foreclosure 
sale  and  conveyance  to  the  purchaser,  the  mortgagor  could  not  after- 
wards avail  himself  of  the  objection  to  recover  the  property  or  other- 
wise attack  the  transaction.^*  The  same  rule  was  applied  in  case  of  a 
chattel  mortgage  which  had  been  foreclosed  and  hence  was  no  longer 
executory,  where  the  purchaser's  title  was  attacked  on  the  ground 
that  the  mortgagee  was  a  foreign  corporation  which  had  not  complied 
with  the  requirements  of  the  statutes  imposing  conditions  upon  foreign 
corporations  doing  business  in  the  state  and  providing  that  all  con- 
tracts made  in  the  state  by  a  foreign  corporation  doing  business  shall 
at  the  option  of  the  other  party  to  the  contract  be  wholly  void.'* 
And  where  the  agent  of  a .  foreign  insurance  company  advanced 
money  for  a  person  in  payment  of  premiums  on  a  policy  issued  by 
the  company,  and  the  assured  gave  the  agent  his  note  for  the  money 
so  advanced,  he  could  not  defeat  the  action  on  the  note  by  setting  up 
the  fact  that  the  company  had  not  complied  with  the  law  and  had  no 

App.  349,  101  S.  W.  702.  speot  to  it,   solely  upon  the  plea  of 

Utall.     A.  Booth  &  Co.  v.  Weigand,  noncoraiplianee  of  the  corporation  with 

30  Utah  135,  10  L.  E.  A.  (N.  S.)  693,  the   enabling  statute."     A.  Booth  & 

83   Pae.   734,  rev  'g  28  Utah   372,   79  Co.  v.  Weigand,  30  Utah  135,  10  L.  E. 

Pae.  570.  A.  (N.  S.)  693,  83  Pae.  734,  rev'g  28 

Vermont.    Roberts  v.  W.  H.  Hughes  Utah  372,  79  Pae.  570.    See,  however, 

Co.,  86  Vt.  76,  83  Atl.  807.  dissenting  opinion  of  Barteh,  C.  J. 

See  also  §  5757,  supra,  and  see  also  83  Continental  Trust  Co.  v.  Tallassee 

§  1559  et  seq.,  supra.  Falls  Mfg.  Co.,  222  Fed.  694;  Hardison 

The  Supreme  Court  of  Utah  in  ree-  v.  Plummer,  152  Ala.  619,  44  So.  591, 

ognizing  the   distinction  between  the  citing  A.  J.  Cranor  Co.  v.  MiUer,  147 

application  of  statutes  regulating  the  Ala.  268,  41  So.  678;  Kindred  v.  New 

right    of   foreign   corporations   to  do  England  Mortgage   Security   Co.,   116 

business  in  the  state  to  executed  and  Ala.  192,  23  So.  56;  Gamble  v.  Cald- 

exeeutory   contracts,   said:      "Where,  well,  98  Ala.  577,  12  6o.  424;  Farrior 

as  here,  the  contract  itself  being  in-  v.   New   England   Mortgage   Security 

rocent  and  concerning  a  subject-mat-  Co.,  88  Ala.  275,  7  So.  200. 
ter  itself  harmless  and  lawftil,  and  be-  34  Hardison   v.   Plummer,    152   Ala. 

ing  fully  executed  upon  the  part  of  619,  44  So.  591;  Electric  Lighting  Co. 

the.  eorporatitm,  and  the  consideration  of  Mobile  v.  Rust,  117  Ala.  680,  23 

thereof  retained  by  the  eitiiien,  he  will  So.  751;  Gamble  v.  Caldwell,  98  Ala. 

not  now  be  heard  to  defend  against  577,  12  So.  424;  Sherwood  v.  Avis,  83 

its  enforcement,  and  be  permitted  to  Ala.  115,  3  Am.  St.  Rep.  695,  3  So. 

rcullify   his   just    obligation   with   re-  307. 
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authority  to  do  business  in  the  state.^®  Where  a  oontradt  of  sale  en- 
tered into  by  a  foreign  corporation  is  performed  by  the  delivery  of 
property  by  the  vendor,  such  vendor  will  not  be  permitted  to  have 
the  sale  set  aside  by  the  reason  of  the  failure  of  the  corporation  to 
have  complied  with  the  foreign  corporation  act  of  the  state.*®  It  is 
also  held  that  where  both  parties  to  an  executed  contract  of  sale 
entered  into  in  the  state  assert  the  validity  thereof,  the  contract  will 
not  be  deemed  void  as  to  a  third  party,  although  one  of  the  parties 
to  the  contract  was  a  foreign  corporation  which  had  not  complied 
with  the  conditions  precedent  to  its  right  to  do  business  in  the 
state.*' 

§  5964.  Effect  of  noncompliance  upon  negotiable  instruments  exe- 
cuted to  foreign  corporation.  If  a  negotiable  note,  bond  or  other 
instrument  is  given  to  a  foreign  corporation  in  a  transaction  which 
is  illegal  because  of  the  corporation's  failure  to  comply  with  the 
conditions  precedent  to  the  right  to  do  business  in  the  state  prescribed 
by  statute,  the  illegality  may  be  set  up  as  against  a  holder  of  the 
note  or  bond  or  other  negotiable  instrument  who  has  not  paid  value 
or  who  purchased  with  notice.'*     By  the  weight  of  authority,  the 


86  Russell  v.  Jones,  101  Ala.  261, 
13  So.  145.     See  §§  5952,  5953,  supra. 

86  A.  J.  Granor  Co.  v.  Miller,  147 
Ala.   268,  41  So.   678. 

A  purchase  money  mortgage  to  a 
person  as  trustee  for  a  foreign  corpo- 
ration which  has  noi;  complied  with 
the  laws  of  Alabama  regulating  the 
right  of  foreign  corporations  to  do 
business  in  the  state  is  enforceable. 
Drew  V.  Fort  Payne  Co.,  186  Ala.  285, 
65  So.  71. 

37  Handlin-Buek  Mfg.  Co.  v.  Wen- 
delkin  Const.  Co.,  124  Mo.  App.  349, 
101  S.  W.  702.  See  aJsa  Wulfing  v. 
Armstrong  Cork  Co.,  250  Mo,  723,  157 
S.  W.  615. 

38  Colorado.  See  MeMann  v.  Wal- 
ker, 31  Colo.  261,  72  Pae.  1055. 

Florida.  See  TJlmer  v.  First  Nat. 
Bank,  61  Fla.  460,  55  Soi.  405,  61  Fla. 
469,  55  So.  408. 

Idaho.  Dietrich  v.  Copeland  Lum- 
ber Co.,  28  Idaho  312,  154  Pae.  626; 
Katz  V.  Herrick;  12  Idaho  1,  86  Pac. 
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873,  quoting  with  approval  Clark  & 
Marshall,    Private    Corp.    §  847h. 

Massachusetts.  Eoehe  v.  Ladd,  1 
Allen  436;  "Williams  v.  Cheney,  8 
Gray  206. 

Mississippi.  Quartette  Music  Co.  v. 
Haygood,  108  Miss.  755,  67  So.  211. 

Missouri.  See  Parke,  Davis  &  Co. 
V.  MuUett,  245  Mo.  168,  149  S.  W. 
461;  Eoeder  v.  Robertson,  202  Mo.  522, 
100  S.  W.  1086. 

Oregon.  See  Hirschfeld  v.  MeCul- 
lagh,  64  Ore.  502,  127  Pac.  541,  aff'd 
on  rehearing  in  130  Pae.  1131. 

Tennessee.  First  Nat.  Bank  of  Mas- 
sillon  V.  Coughron  (Tenn.  Ch.  AppO> 
52  S.  "W.  1112. 

It  is  held  in  Idaho  that  where  the 
indorsee  of  a  nonnegotiable  promis- 
sory note  sues  the  msiker  thereof,  and 
the  deifendant  sets  up  as  one  of  his  de- 
fenses that  the  payee  was  a  foreign 
corporation  doing  business  in  the  state 
without  complying  with  the  provisions 
of  the  Constitution  and  statutes  of  the 
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illegality  of  the  instrument  on  this  account  may  not  be  set  up  as 
against  a  bona  fide  purchaser  for  value  and  without  notice.^®  Under 
a  statute  providing  that  every  contract  made  by  a  foreign  corpora- 
state  requiring  the  designation  of  an      Press  Co.,  56  Fed.  260;  Farmers  Nat. 

Bank  of  Valparaiso,  Indiana  v.  Sutton 
Mfg.  Co.,  52  Fed..  191,  17  L.  E.  A.  595. 

Colorado.  McMann  v.  Walker,  31 
Colo.  261,  72  Pae.  1055. 

Florida.  Commercial  Nat.  Bank  v. 
Jordan,  71  Fla.  566,  71  So.  760. 

Idaho.  Katz  v.  Herrick,  12  Idaho 
1,  86  Pae.  873,  quoting  with  approval 
Clark  &  Marshall,  Private  Corp.  §  847h. 

Indiana.  Zink  v.  Diek,  1  Ind.  App. 
269,  27  N.  E.  622. 

Iowa.  Cook  V.  Weirman,  51  Iowa 
561,  2  N.  W.  386. 

Kansas.  Northwest  Thrasher  Co.  v. 
Eiggs,  75  Kan.  518,  89  Pae.  921. 

Massachusetts.  Eoche  v.  Ladd,  1 
Allen  436;  Cazet  v.  Field,  9  Gray  329; 
Jones  V.  Smith,  3  Gray  500;  Williams 
V.  Cheney,  3  Gray  215. 

Michigan.  Vinton  v.  Peek,  14  Mich, 
287. 

Mississippi.  Hart  v.  Livennore 
Foundry  &  Machine  Co.,  72  Miss.  809, 
17  So.  769. 

Missouri.  See  Young  v.  Gaus,  134 
Mo.  App.  166,  113  S.  W.  735,  explain- 
ing Bhrhardt  v.  Eobertson  Bros.,  78 
Mq.  App.  404.  See  also  Parke-Davis 
&  Co.  V.  MuUett,  245  Mo.  168,  149  S. 
W.  461,  and  Blevins  v.  Fairley,  71  Mo. 
App.  259,  where  it  was  held  under  such 
statute  that  in  order  to  defeat  an  ac- 
tion on  a  note  to  a  foreign  corporation 
on  the  ground  that  it  had  not  com- 
plied with  the  statute,  it  must  be 
shown  that  at  the  time  of  the  execu- 
tion of  the  note  it  was  not  a  resident 
institution  of  the  state.  Compare  Ger- 
man-American Bank  v.  Smith,,  —  Mo. 
App.  — ,  208  S.  W.  878.. 

New  Hampshire.  State  Capital  Bank 
v.  Thompson,  42  N.  H.  369. 

New  York.  Lindheim  v.  Sitt,  33 
Misc.  62,  68  N.  Y.  Supp.  145;  Vallett 
V.  Parker,  6  Wend.  615. 


agent  upon  whom  service  of  process 
could  be  made,  and  the  filing  copies  of 
its  articles  of  incorporation,  it  is  error 
for  the  vourt  to  strike  such  defense 
from  the  defendant's  answer.  Union 
Stockyards  Nat.  Bank  of  South  Omaha 
V.  Bolan,  14  Idaho  87,  125  Am.  St.  Eep. 
146,  93  Pae.  508. 

Where  a  solicitor  for  a  foreign  in- 
surance company  doing  business  in  a 
state  without  haviag  first  complied 
with  the  requirements  of  the  consti- 
tution and  statutes  of  such  state  took 
a  promissory  note  from  a  eitigen  of 
such  state  in  payment  of  premium  on 
a  policy  of  life  insurance  issued  in 
favor  of  the  maker,  and  thereafter 
such  solicitor  assigned  such  note  to  a 
person  who  was  at  all  times  mentioned 
agent  and  manager  for  such  foreign 
corporation,  and  such  agent  advanced 
to  the  solicitor  the  amount  of  his  com- 
mission, and  the  solicitor  agreed  to  re- 
pay the  agent  in  case  the  maker  of  the 
note  failed  to  pay  the  same,  it  was 
held  that  the  agent  was  not  an  inno- 
cent purchaser  of  the  note  for  value. 
Katz  V.  Herrick,  12  Idaho  1,  86  Pae. 
873. 

That  the  Oklahoma  statute  (Wil- 
son's Eev.  &  Ann.  St.,  Okla.  1903, 
§§  1225,  1227)  does  not  render  void  in 
the  payee's  hands  a  note  given  in  aid 
of  the  construction  of  a  railroad  by 
a  foreign  corporation,  though  the  cor- 
poration has  not  complied  with  the  re- 
quirements of  the  statute,  see  Cooper 
V.  Ft.  Smith  &  W.  E.  Co.,  23  Okla. 
139,  99  Pae.  785. 

39  United  States.  Love  v.  Export 
Storage  Co.,  143  Fed.  1;  Hamilton  v. 
Fowler,  99  Fed.  18;  Lauter  v.  Jarvis- 
Oonklin  Mortgage  Trust  Co.,  85  Fed. 
894;  Press  Co.  v.  City  Bank,  58  Fed. 
321,  aff'g  City  Bank  of  Hartford  v. 
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tion  doing  business  in  the  state  without  compliance  with  certain  pre- 
scribed conditions  shall  be  wholly  void  on  behalf  of  such  corporation 
and  its  assigns,  it  is  held  that  the  word  "assigns"  does  not  include 
the  indorsee  of  negotiable  paper  who  takes  the  same  before  maturity, 


Korth  Dakota.  Natioual  Bank  of 
.Commerce  v.  Pick,  13  N.  D.  74,  99  N. 
W.  63. 

Vennont.  See  Converse  v.  Foster, 
32  Vt.  828. 

In  Williams  v.  Cheney,  3  Gray 
(Mass.)  215,  a  note  executed  to  a 
foreign  insurance  company,  engaged  in 
doing  business  within  the  state  in  vio- 
lation of  statute  prohibiting  the  doing 
of  business  until  qualification  under 
the  law  was  held  valid  in  the  hands  of 
a  bona  fide  holder,  although  the  payee 
could  have  maintained  no  action 
thereon. 

In  Hamilton  v.  Fowler,  99  Fed.  18, 
the  court  said:  "The  purchaser,  be- 
^fore  maturity,  of  this  note  had  a  right 
to  assume  that  this  note  was  what  it 
purported  to  be,  a  Missouri  contract, 
and  was,  therefore,  unaffected  by  any 
law  of  Tennessee  prohibiting  the  Mis- 
souri payee  from  doing  business  in 
Tennessee  without  first  complying 
with  the  Tennessee  law.  This  is  the 
appearance  which  the  makers  of  the 
note  gave  to  the  transaction  on  its 
face;  and  they  should  not  be  heard  to 
deny  that  appearance  as  against  one 
who  became  a  holder  for  value,  before 
maturity,  and  without  notice.  .  The 
Tennessee  statute  does  not  declare 
that  negotiable  notes  made  in  the 
course  of  a  vbusiness  carried  on  in 
Tenneasee  in  violation  of  the  statute 
shall  be  void  in  the  hands  of  a  bona 
fide  holder  for  value,  without  notice 
of  its  illegality.  In  the  case  of  Lauter 
V.  Trust  Co.,  decided  by  this  court,  and 
reported  in  54  U.  S.  App.  49-51,  29  C. 
0.  A.  473,  85  Fed.  894,  we  had  to  con- 
sider the  attitude  of  an  indorsee  of  a 
,  negotiable  note  made  for  money  loaned, 
in  Tennessee  by  this  same  mortgage 


company  while  engaged  in  carrying 
on  business  in  that  state  without  com- 
pliance with  the  statute  requiring 
foreign  corporations  to  register  their 
charters.  The  note  there  in  question 
purported  to  have  been  made  at  Kan- 
sas City,  Mo.,  and  was  there  made  pay- 
able. It  was  secured  by  a  mortgage 
upon  lands  in  Tennessee.  The  indorsee 
of  the  note  acquired  it  before  ma- 
turity, for  value,  and  without  notice 
that  the  note  was  made  in  the  conduct 
of  a  business  carried  on  in  Tennessee 
contrary  to  the  prohibition  of  the 
statute.  A  decree  enforcing  the  mort- 
gage was  affirmed.  In  that  case  we 
said:  'The  general  and  well-settled 
rule  in  favor  of  negotiable  paper  is 
that  an  innoceni  purchaser  for  value, 
before  maturity,  is  unaffected  by  \the 
fact  that  the  consideration  was  illegal, 
and  the  note  void  and  unenforceable 
by  one  having  notice  of  the  facts.  If 
the  illegality  of  the  consideration  re- 
sults from  a  statute  merely  prohibit- 
ing a  business  or  imposing  a  penalty, 
but  does  not  declare  a  note  or  bill 
based  upon  guch  a  prohibited  trans- 
action absolutely  null,  and  void,  a  bona 
fide  holder  of  such  paper  will  be  pro- 
tected.' " 

"Facts  occurring  subsequent  to  the 
time  the  notes  were  given,  conceding 
that  they  constituted  a  doing  of  busi- 
ness in  the  state  in  violation  of  the 
statutes,  would  not  render  the  original 
contract  void  in  the  making  so  as  to 
destroy  the  right  of  a  holdei;  in  due 
course,  for  value,  without  notice. 
Bozeman  v.  Allen,  48  Ala.  512;  Alex- 
ander V.  Alabama  Western  R.  Co.,  179 
Ala.  480,  60  So.  295."  Citizens  Nat. 
Bank  v.  Buekheit,  14  Ala.  App.  511, 
71  So.  82. 
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for  value,  and  without  notice  of  defenses  thereto,  and  that  a  negotiable 
note,  void  in  the  hands  of  the  payee  because  it  is  a  foreign  corpora- 
tion doing'  business  in  the  state  without  having  complied  with  such 
statute,  may  be  enforced  by  a  bona  fide  purchaser  and  indorsee  for 
value  before  maturity,  without  notice  of  the  facts  rendering  it  void 
in  the  hands  qi  the  payee.*"  Warehouse  receipts  issued  by  a  foreign 
corporation  which  has  failed  to  comply  with  the  statute  may  be  good 
in  the  hands  of  a  bona  fide  pledgee.*^  It  was  held,  however,  in 
Tennessee,  that  a  note  which  was  executed  in  the  state  by  a  resident 
thereof  to  a  foreign  corporation  which  had  not  complied  with  the 
laws  of  the  state  prescribing  the  terms  on  which  the  foreign  corpora- 
tion might  do  business  therein,  and  which  grew  out  of  and  was  a 
part  of  a  business  transaction  had  in  the  state  by  the  foreign  cor- 
poration, was  void  and  uncollectible,  even  in  the  hands  of  an  inno- 
cent purchaser  for  value,  without  notice.** 

Where  a  statute  provides  that  no  foreign  corporation  shall  transact 
any  business  in  the  state  without  having  first  procured  a  permit  from 
the  secretary  of  state  authorizing  it  to  do  business  in  the  state,  and 
that  all  contracts,  engagements,  undertakings  or  agreements  with, 
by  or  to  such  corporation,  made  without  obtaining  such  permit,  shall 
be  null  and  void,  a  note  given  to  a  foreign  corporaition  for  a  con- 
sideration arising  out  of  business  transacted  by  it  in  the  state  without 
having  procured  such  permit  is  absolutely  void  and  unenforceable  not 
only  by  the  corporation,  but  even  by  a  bona  fide  purchaser  for  value 
without  notice.** 

10  National   Bank   of   Commerce   v.  tract  is  void,  even  in  the  hands  of  an 

Pick,  13  N.  D.  74,  99  N.  W.  63.  innocent     purchaser    in     due     course. 

«Love  V.' Export  Storage  Co.,  143  *     •     *     On   the   other  hand,   if  the 

^ed.  1.  contract  is  not  declared  void  by  the 

42  First  Nat.  Bank  of  Massillon  v.  statute  and  is  subject  to  the  law  mer- 
Coughrou  (Tenn.  Ch.  App.),  52  S.  W.  chant,  although  it  may  not  confer  any 
1112.  See,  however,  Lacy  &  McGhee  right  on  the  offending  party,  it  will 
V.  Sugarman,  12  Heisk.   (Tenn.)    354.  be  protected  in  the  hands  of  an  inno- 

The  federal  courts  held  in  Tennessee  ,   cent  purchaser  for  value  in  due  course 

announced  a  different  rule  in  Hamilton  and  without  notice."     Citizens'  Nat. 

V.    Fowler,    99    Fed.    18;    Lauter    v.  Bank  v.  Buckheit,   14  Ala.  App.  511, 

Jarvis-Conklin  Mortgage  Trust  Co.,  85  71   So.   82.      But   a  note   given  to  a 

Fed.   894.     And  see  Eoot  v.   Gadard,  foreign    eorpotration    which    did    not 

3   McLean  102,  Fed.  Gas.  No.  12,037.  have  a  known  place  of  business  and 

43  Jones  V.  Martin,  —  Ala.  App.  — ,  a  designated  agent  as  required  by 
ii  So.  761.  Const.  Ala.  1901,  §  232,  and  Code  Ala. 
'  "If  a  contract  entered  into  in  vie-  1907,  §§3642-3646  cannot  be  enforced 
lation  of  a  statute  is  expressly  de-  by  the  corporation,  but  it  may  be  pn- 
Glared  void  by  the   statute,  the  con-  forced  by  Si  bona  fide  purchaser  for 
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The  maker  of  notes  given  a  noncomplying  corporation  is  estopped 
to  set  up  the  invalidity  of  the  notes  on  the  ground  of  such  noncom- 
pliance where,  after  the  corporation  had  complied,  the  maker  rati- 
fied the  notes  by  making  payments  thereon  and  by  securing  extensions 
of  time.** 

Where  a  note,  secured  by  a  bond,  upon  which  a  foreign  corporation 
sues  is  only  remcitely  connected  with  the  alleged  unlawful  transaction 
of  business  by  it  in  the  state  and  rests  upon  a  new  and  independent 
considereltion  and  plaintiff  can  make  out  his  case  without  any  reliance 
upon  the  unlawful  transaction,  the  enforcement  of  its  rights  will  not 
be  denied' plaintiff.*^  And  where  it  is  charged  that  a  foreign  corpora- 
tion did  business  in  the  state  without  having  complied  with  a  statute 
imposing  certain  conditions  upon  foreign  corporations  doing  busi- 
ness in  the  state,  aiid  that  the  notes  in  question  were  taken  in  con- 
nection with  a  transaction  had  in  the  state  by  a  foreign  corporation 
without  having  complied  with  such  statute  the  charge  is  not  estab- 
lished where  it  is  not  made  to  appear  by  the  proof  tendered  that  the 
notes  in  question  were  not  given  in  connection  with  business  done  by 
drummers  or  traveling  salesmen.*' 

§5965.  "Right  of  assignee  to  enforce  contract  of  noncomplying 
foreign  corporation.  The  right  of  a  bona  fide  holder  for  value  and 
without  notice  to  enforce  negotiable,  instruments  given  to  a  foreign 
corporation  doing  business  in  a  state  without  compliance  with  con- 
ditions imposed  upon  it,  when  such  notes  arise  out  of  business  done  in 
the  state,  has  been  considered  elsewhere.*"  It  now  becomes  necessary 
to  consider  the  rights  of  an  assignee  of  a  contract,  or  rights  arising 
thereunder,  where  such  contract  arises  out  of  business  done  or  trans- 
actions had  in  a  state  by  a  corporation  which  has  not  complied  with 
conditions  precedent  to  its  right  to  do  business  in  the  state.     It  is 

value  without  notice,  as  such  eonsti-  engaging  in  business  in  Missouri  with- 

'  tutional  and   statutory  provisions   do  out   having  complied   with   the   state 

not  make  contracts  entered"  into  by  a  statutes,  in  payment  for  goods  sold  by 

noneomjtlying    corporation    null    and  it  to  a  dormestio  corporation,  and  ex- 

void.    Jomes  v.  Martin,  —  Ala.  — ,  74  tension  of  time  for  the  payment  of  the 

So.  761.  note  was  twice  granted  by  the  plaintiff 

44  St.  Louis  Union  Trust  Co.  v.  at  the  request  of  the  maker  and  the 
Chicot    County    Cotton-Alfalfa    Farm  surety. 

Co.,  127  Ark.  577,  193  S.  W.  69.  46  De  Witt  v.  Flint  &  "Walling  Mfg. 

45  Missouri  Fidelity  &  Casualty  Co.  Co.,  132  111.  App.  356.  See  §§  5762- 
V.  Art  Metal  Const.  Co.,  242  Fed.  630.      5782,  supra. 

The  note  in  suit  in  this  case  was  given  47  See  §  5964,  supra, 

to  a  foreign  corporation,  which   was 
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evident  that  if  the  effect  of  such  a  statute  is  to  make  the  contract 
null  and  void  as  to  the  corporation,  to  permit  an  assignee  of  such 
contract  or  rights  to  sue  and  enforce  them  would  in  many  instances 
enable  the  foreign  corporation  to  escape  the  legal  consequences  of  its 
T'iolation  of  the  statute,,  and  would  be  offensive  to  the  public  policy  of 
the  state.  Consequently  such  an  assignee  is  held  to  stand  in  the  same 
position  as  the  corporation,  and  to  have  no  greater  rights  than  it 
had.**  Therefore,  if  the  contract  or  act  under  which  the  rights  of  the 
assignee  arise  is  illegal,  according  to  the  better  reasoning  the  assignee 
has  no  more  right  to  enforce  it  than  the  corporation  would  have 
had.*'  Accordingly,  where  a  foreign  corporation  assigning  a  chose 
in  action  could  not  maintain  an  action,  on  account  of  its  noncom- 
pliance with  the  statutes  of  the  state  regulating  the  right  of  foreign 
corporations  tO;  do  business  therein,  its  assignee  cannot  do  so.*" 

In  order  to  settle  any  doubts  as  to  the  rights  of  an  assignee  of  a 
corporation  which  has  failed,  to  comply  with  the  conditions  precedent 
to  its  right  to  do  business  in  the  state,  it  is  sometimes  provided  in  the 
statute  that  the  prohibition  against  the  maintenance  of  an  action  on 
a  contract  made  in  the  state  by  the  noncomplying  corporation  doing 
business  in  the  state,  shall  also  apply  to  any  assignee  of  such  foreign 
corporation,  or.  any  person  claiming  under  ,such  assignee."    The  re- 

48  Buck  Stove  &  Eange  Co.  v.  Commerce  v.  Pick,  13  N.  D.  74,  99 
Vickers,    80   Kait.    29,    101   Pae.   668;      N.  W.  63. 

New  State  Land  Co.  V.  Wilson,  —  Tex.  Teixas.     Texas  &  P.  Ey,  Co.  v.  Davis, 

Civ.  App.  — ,  150  S.  W.  253.  —  Tex.  Ciy.  App.  — ,  54  S.^  W.  381, 

49  United  States.  La  Moine  Lumber  rev  'd  93  T^x.  378,  55  S.  W.  562,  on  the 
&  Trading  Co.  y,  Kesterson,  171  Fed.  ground  that  the  transaction  involved 
980.  interstate   commerce. 

Arkansas.    Ho|^n  v.  Intertype  Cor-  BOBuok  '  Storve     &    Range    Co.    v. 

poration,  206  S.  W.  58.  Vickers,   80   Kan.   29,    101   Pae.   668; 

Idaho.    Katz  v.,  Herrick,  12  Idaho  1,  Amalgamated  Zinc  &  Lead  Co.  v.  Bay 

86  Pae.  873.  State  Zinc   Min.   Co.,   221  Mo.  7,  23 

New  York.    Halsey  v.  Henry  Jewett  L.  E.  A.   (N.  S.)   492,  120  S.  W.  31; 

Dramatic,  Co.,  190  N.  Y.  231,  123  Am.  New  State  Land  Co.  v.  Wilson,  —  Tex. 

St.  Bep.  546,  83 'N.  E.  25,  rev'g  114  Civ.  App.  — ,  150  S.  W.  253. 

App.  Diy.  420,  99  N.  Y.  Supp.  1122;  51  See  Laws  New  York,  1901,  c.  538; 

P.   J.    Emmerich    Co.    v.    Sloane,,  108  General  Cqrp.  Law  N.  Y.  §15;  Laws 

App.  Div.  330,  95  N.  Y.  Supp.  39,  1129;  Vermont,  1915,  o.  59,  §  13. 

Kinney  v.  Eeid  Ice  Cream  Co.,  57  App.  See  UnderhUl  v.  Eutland  E.  Co.,  90 

Div.  206,  68  N.  Y.  Supp.  325;  Mueller  Vt.  462,  98  Atl.  1017. 

V.  William  F.  Wall  Rope  Co.,  5  N.  Y.  /  In  Lindheim  v.  Sitt,  33  N.  Y.  Misc. 

Ann.  Cas.  34,  53  N.  Y.  Supp.  255.    See  62,  68  N.  Y.  Supp.  145,  it  was  held 

NicoU  V.  Clark,  13  Misc.  128,  34  N.  Y.  that  where  there  was  no  statutory  pro- 

Supp.  159.  hibition  against  a  suit  by  an  assignee, 

Noi'th  Dakota.     National  Bank  of  he  could  maintain  an  action  on  a  con- 
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ceiver  of  a  noneomplying  foreign  corporation  is  not  an  assignee  of 
the  corporation  within  the  meaning  of  a  statute  prohibiting  the  main- 
tenance of  a  suit  by  a  noncomplying  foreign  corporation  or  its  as- 
signee, and  is  not  prohibited  thereby  from  maintaining  a  suit  for 
the  benefit  of  the  creditors  of  the  corporation.** 

§  5966.  Status  of  contract  made  with,  partnership  of  which  non- 
complyinif  corporation  a  member.  Where  a  statute  renders  void 
contracts  made  in  the  state  by  a  foreign  corporation  which  has  not 
complied  with  the  conditions  iiaposed  by  the  statute  regulating  the 
right  of  foreign  corporations  to  do, business  in  the  state,  it  is  held 
that  a  contract  entered  into  in  the  state  by  a  copartnership  composed 
of  an  individual  and  of  a  corporation  doing  business  in  the  state 
without  complying  with  the  statute  is  void  and  unenforceable.®^ 
If  this  were  not  so,  a  foreign  corporation,  desiring  to  do  business  in 
the  state,  but  unwilling  to  comply  with  the  statutory  conditions 
precedent  to  its  right  to  do  business  in  the  state,  could  associate  itself 
in  a  partnership  with  one  or  more  individuals,  and  carry  on  business 
operations  in  flagrant  disregard  of  the  statute,  and  then  invoke  suc- 
cessfully the  protection  of  its  rights  under  the  disguise  of  the  partner- 
ship.^   Thus  under  a  statute  providing  that  no  foreign  corporation 

tract  made  in  the  state.    Later  it  was  not  sue  upon,  the  court  saying:  "We 

held  by  the  New  York  Supreme  Court  think  that  the  assignee  has  no  greater 

that  the  assignee  of  a  corporation  do-  right  than  the  corporation  itself,  and 

ing  business  r  in  the  state  stood  in  no  that  the  defense  available  against  the 

better    position     than     the     assignor.  corporation   under   the   statute   would 

Mueller  v.  William  F.  Wall  Eope  Co.,  also  be  good  as  against  the  assignee, 

5  N.  Y.  Ann.  Cas.  34,  53  N.  Y.  Supp.  except  as  to  negotiable  paper  taken  in 

255;   Kinney  v.   Eeid  Ice   Cream  Co.,  good  faith  from  the  corporation  before 

57  N.  Y.  App.  Div.  206,  68  N.  Y.  Supp.  maturity." 

325.  In  order  to  settle  the  doubt  S2  Underbill  v.  Rutland  E.  Co.,  90 
upon  this  question,  the  New  York  Vt.  462,  98  Atl.  1017. 
legislature  enacted  the  above  statute.  53  Harris  v.  Columbia  Water  & 
The  provision  was  held  inapplicable  Light  Co.,  108  Tenn.  245,  67  S.  W.  811; 
to  an  action  by  an  assignee  on  a  eon-  Ashland  Lumber  Co.  v.  Detroit  Salt 
tract  made  before  its  passage.  Me-  Co.,  114  Wis.  66,  89  N.  W.  904. 
Namara  v.  Keene,  49  N.  Y.  Mise.  452,  54Hajris.v.  Columbia  Water  &  Light 
98  N.  Y.  Supp.  860.  Subsequently,  Co;,  108  Tenn.  245,  67  S.  W.  811.  The 
however,  the  New  York  Court  of  Ap-  court  added:  "Or  it  might  occur  that 
peals  in  Halsey  v.  Henry  Jewett  Dra-  in  the  course  of  such  business  opera- 
matie  Co.,  190  N.  Y.  231,  123  Am.  St.  tions  the  individual  members  of  the 
Eep.  546,  83  N.  E.  ,25,  held  that  inde-  firin  should  die,  leaving  this  eorpora- 
pendently  of  statute  an  assignee  of  a  tion  the  sole  survivor,  and  alone  en- 
foreign  corporation  cannot  sue  on  a  titled  to  sue  (see  illustration  put  by 
contract  which  the  corporation  could  Lord  Abinger,   C.  B.,  in  the  leading 
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shall  transact  business  or  acquire  or  hold  property  in  the  state, 
until  such  corporation  has  complied  with  certain  statutory  conditions 
prerequisite  to  its  doing  business  in  the  state,  and  that  every  con- 
tract affecting  its  personal  liability  or  relating  to  property  within 
the  state  before  compliance  by  it  with  the  requirements  of  the 
statute  shall  be  void,  it  was  held  that  a  contract  made  in  the  state  by 
a  copartnership  composed  of  two  foreign  corporations,  which  had 
not  complied  with  the  statutes,  and  an  individual,  whereby  such  co- 
partnership agreed  to  purchase  certain  lumber  to  be  used  in  its  factory 
situated  in  the  state,  was  void  for  the  reason  that  the  two  foreign 
corporations  -had  not  complied  with  the  statute  and  that  the  in- 
dividual partner  could  assert  no  rights  thereunder.**  Also,  under 
a  statute  which  did  not,  in  express  terms,  declare  void  the  contracts 
of  corporations  doing  business  within  the  state  in  violation  thereof, 
but  which  was  construed  by  the  courts  of  the  state  to  render  void  and 
unenforceable  contracts  made  in  the  state  by  a  foreign  corporation 
doing  business  within  the  state,  without  compliance  with  the  law,  it 
was  held  that  a  copartnership  located  and  doing  business  in  the  state 
and  composed  of  two  individuals  and  a  foreign  corporation  which  had 
not  complied  with  the  requirements  of  such  statute  could  not  enforce 
a  contract  made  by  the  copartnership  in  the  state  and  to  be  per- 
formed therein.*® 

ease  of  Wallace  v.  Kelsall,  7  Mees.  &  &    C.    532;    Church    v.    Bank,    87    HI. 

W.  264) ;  and  we  would  have  the  anom-  68;   Blodgett  v.  Sleeper,  67  Me.  499; 

alous  state  of  things,  that  while  the  Greeley  v.  Wyeth,  10  N.  H.  15.    These 

members  of  the  firm,  so  long  as  it  was  eases    assert    the    rule    that    '  all    the 

intact,  could  resort  to   the  courts  of  plaintifEs  must  be  entitled  to  recover, 

the  state  for  a  redress  of  the  firm's  or  the  suit  cannot  be  maintained,  and 

grievances,    notwithstanding   the    dis-  any    matter    that    will    negative    the 

qualification  of  one  of  its  members,  yet  right  of  one  of  the  partners  to  bring 

when  dissolved  by  death  the  sole  sur-  suit  is  sufficient  to  defeat  the  action, 

viving   .  member,      thus     disqualified,  *     *     *     By   joining  in   the   suit  the 

wOTild  be  repelled.    Such  results  would  partner   who   has   done   the   wrongful 

certainly    be    anomalous,    and    sound  act,  they  rely  on  his  right  to  recover, 

public   policy   would   require   a  prae-  and  must  abide  by  all  his  acts;  and, 

tice  that  would  make  them  impossible.  if  any  one  of  them  would  bar  the  right 

*     *     *     While   there   is  not   lacking  of  one  partner,  this  is  sufficient  to  bar 

dissent  to  this  view,  yet  the  weight  of  the  action.'    Cochran  v.  Cunningham's 

the  eases,  supported  by  sound  reason,  Ex'r,  16  Ala.  448,  50  Am.  Dec.  186.^' 
as  we  think,  is  that  all  must  be  re-  B5  Ashland   Lumber   Co.   v.   Detroit 

palled  when  one  of  the  firm  has  .by  Salt  Co.,  114  Wis.  66,  89  N.  W.  904. 
his  acts  disqualified  himself.     Homer  B6  Harris  v.  Columbia  Water  &  Light 

V.  Wood,  11  Cush.  62;  Farley  v.  Lovell,  Co.,  108  Tenn.  245,  67  8.  W.  811. 
103  Mass.  387;  Jones  v.  Yates,  9  Barn. 
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§  5967.  Noncompliance  with,  statute  as  affecting  matters  not  aris- 
ing out  of  contract.  In  preceding  sections,  the  right  of  a  foreign 
corporation  to  redress  for  torts  committed  against  it  has  been  dis- 
cussed at  length,  and  it  has  been  seen  that  statutes  providing  that 
a  foreign  corporation  doing  business  in  the  state  shall  not  maintain 
'  an  action  in  the  courts  '■  of  the  state  for  the  enforcement  of  contracts 
arising  from  such  business  unless  it  shall  have  complied  with  certain 
prescribed  conditions  do  not  bar  such  a  corporation  from  maintaining 
an  action  for  injury  to  its  property.^''  A  statute  providing  that 
before  a  foreign  corporation  shall  begin  to  carry  on  any  business  in 
the  state  it  shall  perfotm  certain  acts  therein  and  that  if  it  shall 
fail  to  do  so,  all  its  contracts  with  citizens  of  the  state  shall  be  void 
as  to  it  and  shall  not  be  enforced,  does  not  prohibit  a  foreign  cor- 
poration from  maintaining  an  action  for  injury  to  its  property.** 
Should  anyone  do  so,  such  corporation  would  have  a  right  of  action 
for  the  injury  done,  and  could  bring  suit  without  complying  with 
the  laws  prescribing  the  conditions  on  which  foreign  corporations 
are  allowed  to  do  business.  The  right  of  action,  in  such  a  ease,  would 
not  igrow  out  of  or  depend  upon  a  violation  of  the  law  by  it,  but 
would  be  distinct  from,  independent  of,  unconnected  with  and  proxi- 
mately unaffected  by,  any  business  transaction  of  the  company ;  and 
the  institution  or  prosecution  of  a  suit  would  not  be  a  "doing  busi- 
ness" within  the  meaning  of  the  laws  prescribing  gUch  conditions.*' 

§5968.  Effect  of  noncompliance  upon  service  of  process.    In  a 

leading  case  upon  the  service  of  process  upon  foreign  corporations, 
the  Supreme  Court  of  the  United  States  said :  ' '  The  state  may  there- 
fore impose,  as  a  condition  upon  which  a  foreign  corporation  shall 
be  permitted  to  do  business  within  her  limits,  that  it  shall  stipulate 

S7See  §§5890,  5891,  supra.  Missouri.     United  Shoe   Machinery 

68  Arkansas.    St.  Louis,  A.  &  T.  Ey.  Co.  v.  Eamlose,  231  Mo.  508,  132  S.  W. 

Co.   V.   Fire    Ass'n,    60   Ark.   325,   28  1133;   Broadway  Bond  St.  Co.  v.  Fi- 

L.  E.  A.  83,  30  S.  W.  350.     See  also  delity  Printing  Co.,  182  Mo.  App.  309, 

Hooker  v.  Southwestern  Improvement  170  S.  W.  394;  Farrand  Co.  v.  Walker, 

Ass'n,  105  Ark.  99,  150  S.  "W.  398.  169  Mo.  App.  602,  155  S.  "W.  68. 

Idaho.    Junction  Placer  Min.  Co.  v.  See  §§5890,  5891,  supra. 

Eeed,  28  Idaho  219,  153  Pae.  564.  B9  St.  Louis,  A.  &  T.  Ey.  Co.  v.  Fire 

Indiana.      See    Phenix    Ins.    Co.   v.  Ass'n,   60  Ark.   325,  28  L.  R.  A.   83, 

Pennsylvania  E.  Co.,  134  Ind.  215,  20  30  S.'  "W.  350,  55  Ark.  163,  18  S.  W. 

L.  E.  A.  405,  33  N.  E.  970;  I>ittsburgh,  43.      See    §§5890,    5891,    supra,    and 

C,  C.  &  St.  L.  Ey.  Co.  v.  German  Ins.  Eachela  v.  Steeher  Cooperage  Works, 

Co.,  44  Ind.  App.   268,  87  N.  E.  995.  95   Ark.   6,   128  S.  W.  348;   Jones  v. 

Maine.     Dominion  Fertilizer  Co.  v.  Southern  Cooperage  Co.,  94  Ark.  621, 

White,  115  Me.  1,  96  Atl.  1069.  127  S.  W.  704.          — 
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that  in  any  litigation  arising  out  of  its  transactions  in  the  state,  it  will 
accept  as  sufficient  the  service  of  process  upon  its  agents  or  persons 
specially  designated ;  and  the  condition  would  be  eminently-  fit  and 
just.  And  such  condition  and  stipulation  may  be  implied  as  well  as 
expressed.  If  a  state  permits  a  foreign  corporation  to  do  business 
within  her  limits,  and  at  the  same  time  provides  that,  in  suits  against ' 
it  for  business  done,  process' shall  be  served  upon  its  agents,  the  pro- 
vision is  to  be  deemed  a  condition  of  the  permission;  and  corpora- 
tions that  subsequently  do  business  in  the  state  are  deemed  to  assent 
to  such  condition  as  fully  as  though  they  had  specially  authorized  their 
agents  to  receive  service  of  the  process.  "^  If  a  corporation  fails  to 
comply  with  the  laws  of  the  state  prescribing  conditions  upon  which 
foreign  corporations  may  do  business  therein,  it  is,  nevertheless,  sub- 
ject to  the  laws  of  the  state,  and  amenable  to  its  process,®^  and  process 
may  be  served  upon  the  person  who  is  transacting  its  business  in  the 
state.**    A  distinction  is  drawn  between  a  statute  providing  for  service 


60  St.  Clair  v.  Cox,  106  TJ.  S.  350, 
27  L.  Ed.  222.  See,  also,  §§  6030-6039, 
infra. 

' '  Subject  to  exceptions,  not  material 
"here,  every  state  has  the  undoubted 
right  to  provide  service  of  process 
upon  any  foreign  corporations  doing 
business  therein;  to  require  such  com- 
panies to  name  agents  upon  whom 
service  may  be  made ;  and  also  to  pro- 
vide that  in  case  of  the  company's 
failure  to  appoint  auch  agent,  service 
in  proper  eases  may  be  made  upon  an 
officer  designated  by  law."  Simon  v. 
Southern  E.  Co.,  236  U.  S.  115,  59  L. 
Ed.  492. 

61  United  States.  .  Funk  v.  Anglo- 
American  Ins.  Co.,  27  Fed.  336. 

California.  Thomas  v.  Plaeerville 
Gold  Quartz  M.  Co.,  65  Cal,  600,  4 
Pac.    641. 

New  York.  Tuehband  v.  Chicago  & 
A.  E.  Co.,  115  N.  Y.  437,  22  N.  E. 
360;  Pringle  v.  Woolworth,  90  N.  Y. 
502;  Pope  v.  Terre  Haute  Car  &  Manu- 
facturing Co.,  87  n!,  Y.  137. 

Pennsylvania.  Hagerman  v.  Empire 
Slate  Co.,  97  Pa.  St.  534. 

South  Bakota.  Foster  v.  Beteher 
Lumber  Co.,  5  8.  D.  57,  23  L.  E.  A.  490, 


49  Am.  St.  Eep.  859,  58  N.  W.  9. 

See  §§-6030,  6038,  6040,  infra. 

62  United  States.  Knapp  Stout  & 
Company  v.  National  Mut.  Fire  Ins. 
Co.,  30  Fed.  607;  Funk  v.  Anglo-Ameri- 
can Ins.  Co.,  27  Fed.  336;  Moch  v.  Vir- 
ginia Fire  &  Marine  Ins.  Co.,  10  Fed. 
696. 

Colorado.  See  Austin  v.  King,  25 
Colo.  App.  363,  138  Pac.  57. 

Kentucky.  Pennebaker  Bros.  v.  Bell 
City  Mfg.  Co.,  130  Ky.  592,  113  S.  W. 
829. 

New  York.  Clews  v.  Eockford,  E.  I. 
&  St.  L.  E.  Co.,  49  How.  Pr.  117. 

Pennsylvania.  Hagerman  v.  Empire 
Slate  Co.,  97  Pa.  St.  534. 

South  Dakota.  Foster  v.  Charles 
Beteher  Lumber  Co.,  5  S.  D.  57,  23 
L.  E.  A.  490,  49  Am.  St.  Eep.  859,  58 
N.   W.   9. 

See  i§  6030,  6037,  6038,  6040,  infra. 

"In  Hagerman  v.  Empire  Slate  Co., 
97  Pa.  St.  534,  the  Supreme  Court  of 
Pennsylvania  said:  'When  a  foreign 
corporation  transacting  business  in 
this  state  has  failed  to  establish  an 
office,  and  report  the  name  of  an 
agent,  »  *  *  tut  has  some  person 
residing  therein  as  its  agent,  it  must 
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upon  an  agent  of  the  porporation  who  is  acting  for  it  in  the  state  and, 
a  statute  requiring  a  foreign  corporation  before  doing  business  in 
the  state  to  file  a  stipulation  agreeing  that  service  of  process  upon  a 
certain  officer  of  the  state  shall  be  binding  upon  the  corporation.. 
According  to  one  view,  where  a  foreign  corporation  doing  business  in 
the  state  has  failed  to  comply  with  such  statutory  requirement,  service 
upon  such  state  official  is  insufficient  to  confer  jurisdiction  to  render 
judgment  against  the  corporation.®*  A  contrary  view  is  taken,  how- 
ever, by  other  courts.** 


§  5969.  Right  of  noncompl3dng  corporation  to  defend  action.    The 

prohibition  by  a  state  of  the  maintenance  of  actions  in  its  courts  by  a 

be  presumed  that  the  corporation  has  578,  31  S.  W.  148;  Olender  v.  Crystal- 
line Min.  Co.,  149  Cal.  482,  86  Pac. 
1082;  Holiness  Church  of  San  Jose  v. 
Metropolitan  Church  Ass'n,  12  Cal. 
App.  445,  107  Pae.  633. 

In  Masons '  Fraternal  Ace.  Ass  'n  v. 
Eiley,  60  Ark.  578,  31  S.  W.  148,  it  was 
said:  "Assuming,  for  the  purpose  of 
this  opinion,  that  the  court's  finding 
of  fact  was  correct,  then  'that  the 
stipulation  was  not  in  fact  filed  with 
the  auditor  is  of  no  consequence,  if 
the  company  has  done  those  things 
wJiich  imposed  upon  it  the  obligation 
and  duty  to  file  it.  The  law~  deduces 
the  agreement  on  the  part  of  the  com- 
pany to  answer  in  the  courts  of  this 
state,  on  service  made  upon  the  audi- 
tor from  the  fact  of  its  doing  business 
in  the  state.'  And  this  is  conclusive, 
and  cannot  be  disputed.  Bhrman  v. 
Teutonia  Ins.  Co.,  1  MeCrary  123,  1 
Fed.  471,  and  authorities  cited." 

Under  a  statute  which  requires 
every  foreign  corporation  to  desig- 
nate an  agent  for  service  of  process 
' '  at  the  time  of  filing  the  certified 
copy  of  its  articles  of  incorporation," 
and  that  in  event  it  fails  to  do  so, 
service  in  actions  against  it  may  be 
had  upon  it  by  serving  the  secretary 
of  state,  service  may  not  be  had  in 
such  manner  upon  a  foreign  corpora- 
tion which  has  not  filed  its  articles 
of   incorporation.     Winston   v.   Idaho 


substituted  such  agent  as  the  one  on 
whom  service  is  authorized  to  bo  made, 
to  the  extent,  at  least,  of  its  unfin- 
ished business  in  this  state.'  This 
seems  to  be  the  true  rule.  If  a  cor- 
poration fails  to  comply  with  the  laws 
of  the  state,  but  is  still  engaged  in 
business  therein,  and  permitted  to 
carry  on  such  business,  it  must  trans- 
act its  business  here  subject  to  the 
laws  of  the  state,  and  its  assent  to 
service  upon  its  managing  agent  is  im- 
plied." Foster  v.  Charles  Betcher 
Lumber  Co.,  5  S.  D.  57,  23  L.  B.  A. 
490,  49  Am.  St.  Eep.  859,  58  N.  W.  9, 
quoting  with  approval  St.  Clair  v.  Cox, 
106  U.  S.  350,  27  L.  Ed.  222. 

63  Eothroek  v.  Dwelling-House  Ins. 
Co.,  161  Mass.  423,  23  L.  E.  A.  863, 
42  Am.  St.  Eep.  418,  37  N.  E.  206, 
declining  to  follow  Ehrman  v.  Teu- 
tonia Ins.  Co.,  1  Fed.  471. 

The  California  statute  (Civ.  Code, 
§  405)  authorizing  service  on  the  sec- 
retary of  state  where  sc  foreign  cor- 
poration had  not  designated  any  agent 
for  service  was  held  unconstitutional 
for  failure  to  provide  for  notice  by 
the  secretary  of  state  to  the  corpora- 
tion. Knapp  V.  Bullock  Tractor  Co., 
242  Fed.   543. 

64  Vulcan  Const.  Co.  v.  Harrison,  95 
Ark.  588,  130  S.  W.  583;  Masons'  Fra- 
ternal  Ace.   Ass'n  V.   Eiley,   60   Ark. 
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foreign  corporation  is  not  an  inhibition  of  defending  actions  brought 
against  a  foreign  corporation.*^  A  statute  prohibiting  a  foreign  cor- 
poration which  has  not  obtained  a  certificate  from  the  secretary  of 
state  that  certain  statements  have  been  made  and  filed  by  it  from 
prosecuting  any  action  in  any  of  the  courts  of  the  state  does  not  apply 
to  corporations  which  have  been  summoned  into  court  to  defend 


Hardwood  Co.,  23  Cal.  App.  211,  137 
Pao.  601. 

65  United  States.  Blodgett  v.  Lan- 
yon  Zinc  Co.,  120  Fed.  893. 

California.  Winston  v.  Idaho  Hard- 
wood Co.,  23  OaJ.  App.  211,  137  Pae. 
601. 

Idaho.  War  Eagle  Consol.  Min.  Co. 
V.  Dickie,  14  Idaho  534,  94  Pae.  1034. 
■  Kansas.  Swift  &  Co.  v.  Platte,  68 
Kan.  1,  74  Pao.  635,  72  Pae.  271. 

New  York.  Bisehoflf  v.  Automobile 
Touring  Co.,  97  App.  Div.  17,  89  N.  Y. 
Supp.  594;  Jones  v.  Wells  Fargo  Exp. 
Co.,  83  Misc.  508,  145  N.  Y.  Supp.  601. 

Wisconsin.  Eib  Falls  Lumber  Co. 
V.  Lesh  &  Mathews  Lumber  Co.,  144 
Wis.  362,  ,129  N.  W.  595. 

See  §6014,  infra. 

In  considering  a  statute  providing 
that  a  foreign  corporation  shall  not 
maintain  or  defend  any  action  or  pro- 
ceeding in  any  court  of  the  state  un- 
less such  corporation  shall  have  com- 
plied with  the  provisions  of  the  stat- 
ute, the  California  Court  of  Appeal 
said:  "Whether  the  prohibition 
against  defending  an  action  in  case  of 
its  noncompliance  with  the  statute 
would  authorize  a  judgment  against 
the  corporation  as  upon  a  default  may 
be  open  to  dispute.  It  is  not  to,  be 
supposed  that  the  legislature,  by  tak- 
ing away  the  right  to  defend  any  ac- 
tion, intended  that  the  corporation 
should  be  without  the  protection  of 
the  law,  or  that  its  property  might  be 
confiscated  through  the  form^  of  law 
without  any  right  to  defend  against 
the  same.  See  Windjor  v.  McVeigh, 
93  V.  S.  274,  23  L.  Ed.  914."  Black 
V.  Vermont  Maiblo  Co.,  1  Cal.  App. 


718,  82  Pae.  1060.  See  also  Winston 
V.  Idaho  Hardwood  Co.,  23  Cal.  App. 
211,  137  Pae.  601. 

Under  a  statute  providing  that  no 
foreign  corporation  doing  business  in 
the  state  shall  maintain  any  action 
in  the  state  upon  any  contract  made 
by  it  in  the  state  unless  prior  to  the 
making  of  such  contract  it  shall  have 
procured  a  certificate  of  compliance 
from  the  secretary  of  state,  it  is  held 
that, a  foreign  corporation  doing  busi- 
ness in  the  state  without  compliance 
may  defend  on  all  proper  grounds  an 
action  brorught  against  it  for  negli- 
gence. The  court  said:  "The  use  of 
the  public  streets  or  highways  in  the 
state  by  foreign  corporations  to  which 
no  certificate  has  been  issued  does  not 
constitute  a  nuisance  or  involve  the 
comiaission  of  a  trespass;  and  such 
corporations  when  sued  for  negligence 
are  entitled  to  avail  themselves  of 
contributory  negligence  on  the  part  of 
the  plaintiff  as  a  defense.  In  other 
words,  the  statutory  requirement 
which  is  made  a  condition  precedent 
to  the  maintenance  of  an  action  upon 
contract  by  a  foreign  corporation  has 
no  application  to  an  action  against 
such  corporation  for  tort.  A  viola- 
tion of  a  statute  does  not  necessarily 
place  the  offender  beyond  the  protec- 
tion of  the  law."  Bischoff  v.  Auto- 
mobile Touring  Co.,  97  N.  Y.  App.  Div. 
17,  89  N.  Y.  Supp.  594. 

A  foreign  express  company  not  hav- 
ing complied  with  such  a  statute  may, 
when  it  is  sued  for  goods  lost  in  ship- 
ment, assert  as  a  defense  a  stipulation 
in  the  shipping  receipt  for  such  goods 
issued  by  it  limiting  its  liability  on 
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against  actions  brought  against  them.®*  Upon  an  application  for  the 
appointment  of  a  receiver  for  a  foreign  corporation,  where  the  title 
and  possession  of  such  corporation  to  property  is  attacked,  it  is  error 
for  the  trial  court  to  refuse  to  consider  the  answer  of  such  foreign 
corporation  on  the  ground  that  it  has  failed  to  comply  with  the  laws 
of  the  state  regulating  foreign  corporations  doing  business  in  the 
state.®'' 

§  5970.  Effect  of  noncompliance  on  right  to  appeal  from  judgment. 

,As  has  been  seen  in  the  preceding  section,  a  statute  prohibiting  a 
foreign  corporation  which  has  not  obtained  from  the  secretary  of 
state  a  certificate  that  certain  statements  have  been  made  and,  filed 
by  it  from  prosecuting  an  action  in  any  of  the  courts  of  thC'  state  does 
not  apply  to  corporations  which  have  been  summoned  into  court  and 
made  to  defend  against  actions  brought  by  others.®*  It  is  also  held 
that  such  a  statute  does  not  prevent  such  a  corporation  from  obtain- 
ing a  review  and  reversal  of  a  judgment  rendered  against  it '  in  such 
an  action,  as  the  action  mentioned  in  the  statute  refers  to  an  ordinary 
proceeding  in  a  court  of  first  instance,  and  not  to  an  appellate  pro- 
ceeding brought  to  correct  the  errors  of  such  court.®' 


certain  contingencies.  Jones  v.  Wells 
Fargo  Exp.  Co.,  83  N.  T.  Misc.  508, 
145  N.  T.  Supp.  601. 

86  Swift  &  Co.  V.  Platte,  68  Kan. 
1,  74  Pao.  635,  72  Pao.  271. 

67  Idaho  Fruit  Land  Co.  v.  Great 
Western  Sugar  Beet  Co.,  17  Idaho  273, 
105  Pac.  562. 

68  See  §  5969,  supra. 

69  Swift  &  Co.  V.  Platte,  68  Kan. 
1,  72  Pae.  271,  rev'd  on  other  grounds 
68  Kan.  1,  74  Pae.  635. 

In  Swift  &  Co.  V.  Platte,  68  Kan.  1, 
72  Pac.  271,  74  Pac.  635,  the  court 
said:  "It  will  be  observed  that  the 
prohibition  is  directed  at  the  bringing 
of  actions,  and  not  at  the  making  of 
defenses  to  actions  rightly  brought. 
Platte  brought  the  company  into  court, 
and,  having  forced  it  into  litigation, 
he  is  hardly  in  a  position  to  say  that 
it  shall  not  contend  with  him  to  the 
end  of  the  litigation.  The  action  men^ 
tioned  in  the  statute  refers  to  an  ordi- 
nary proceeding  in  a  court  of  first  in- 


stance, and  not  to  an  appellate  pro- 
ceeding brought  to  correct  the  errors 
of  such  court.  The  proceeding  in  this 
court,  although  in  some  respects  dis- 
tinct from  the  action  in  the  trial  court, 
and  although  the  steps  taken  in  the 
commencement  of  each  are  somewhat 
analogous,  is  purely  appellate,  and  i^, 
in  a  certain  sense,  a  continuation  of 
the  controversy  in  the  district  court. 
Instead  of  there  being  a  right  of  ac- 
tion in  Swift  &  Co.,  it  is  only  a  right 
of  review;  and,  while  the  company  in- 
stitutes the  proceeding  here,  it  is  still 
in  an  attitude  of  defense,  and  is  re- 
sisting the  claims  and  contentions  of 
the  plaintiff  below.  The  jurisdiction 
of  the  court  in  such  cases  is  limited  to 
a  review  of  the  rulings  of  the  district 
court,  and  in  event  of  a  reversal  the 
case  is  commanded  for  a  retrial.  The 
commencement  of  such  a  proceeding 
cannot  be  regarded  as  the'  prosecution 
of  an  action,  within  the  meaning-  of 
the   statute,  and   the  prohibition  can 
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§  5971.  Effect  of  noncompliaace  in  federal  courts.  The  effect  of 
a  statute  prohibiting  any  foreign  corporation  from  doing  business  in 
a  state  before  certain  conditions  precedent  to  its  right  to;  do  business 
in  the  state  are  complied  with  depends  upon  the  terms  of  the  statute. 
and  whether  the  same  has  been  construed  by  the  courts  of  the  state. 
If  the  statute  expressly  provides  that  a  contract  mad©  in  the  state 
before  eom'pliance  with  the  statute  by  a  foreign  corporation  amenable 
to  its  provisions  is  void,  the  same  effect  will  be  given  to  such  statute, 
when  a  contract  in  contravention  thereof  is  the  basis  of  an  action 
in  the  federal  court.''® 

Pursuant  to  the  general  rule  that  the  federal'  courts  are  bound 
by  the  interpretation  placed  by  a  state  court  upon  the  constitution 
and  statutes  of  the  state,  the  federal  courts  in  construing  a  state 
statute  regulating  the  right  of  foreign  corporations  to  do  business 
within  the  state  will  be  governed  by  the  construction  given  to  such 
statute  by  the  local  court  of  last  resort.'^  Consequently,  if  the  courts 
of  the  state  by  which  Such  statute  was  enacted  hold  that  contracts 
made  in  the  state  by  a  foreign  corporation  not  having  feomplied  with 
the  statute  are  void  and  no  action  can  be  maintained  thereon,  the  same 
effect  will  be  given  to  such  statute  by  the  federal  courts,  and  no  action 

never  apply   to   the   institution   of   a  fees  and  appoint  an  attorney  in  faet 

proceeding  in  error  by  one  summoned  by  a  power  of  attorney  to  be  filed  in 

into  a  trial  court,  and  made  to  defend  the   office   of  the   secretary   of   state, 

against    an    action,    brought    by    an-  and  that  it  shall  be  the  duty  of  every 

other."  such   corporation   to   maintain  at   all 

70  Chattanooga  National  Building  &  times  within  the  state  some  qualified 

Loan  Ass'n  v.  Denson,  189  U.  S.  408,  person  as  its  attorney  in  fact,  and  in 

47  li.  Ed.  870;   Diamond  Glue  Co.  v.  default  thereof  it  shall  not  be  entitled 

United  States  Q-lue  Co.,  187  XJ.  S.  611,  to   transact   any  business  within  the 

47   L.    Ed.   328,   aff'g   103    Fed.    838;  state  or  maintain  any  suit,  action  or 

Thomas  v.  Birmingham  Eailway,  Light  proceeding   in    its    courts,    it   is   held 

&  Power  Co.,  195  Fed.  340;  La  Moine  that  an  action  cannot  be  maintained 

Lumber  &  Trading  Co.  v.  Kesterson,  in  the  federal  courts  of  the  state  to 

171  Fed.  980;  Vitagraph  Co.  of  Amer-  enforce  a  contract  made  and  entered 

ica   V.    Twentieth    Century    Optiseope  into  in  the  state  and   arising  out  of 

Co.,   157  Fed.   699;    Crroton  Bridge   &  business  transacted  in  the  state  by  a 

Manufacturing  Co.  v.  American  Bridge  foreign   corporation   in   contravention 

Co.,  151  Fed.  871.    See,  generally,  New  of  such  statute.    La  Moine  Lumber  & 

York  Cotton  Exchange  v.  Hunt,   144  Trading   Co.   v.   Kesterson,   171   Fed. 

Fed.  511,  afE'd  205  U.  S.  322,  51  L.  980. 

Ed.  821.  71  National  Mut.  Building  &  Loan 

Under    a    statute    providing    that  Ass  'n  v.  Brahan,  193  U.  S.  635,  48  L. 

every     foreign     corporation,     before  Ed.  823i,  aff'g  80  Miss.  407,  57  L.  E.  A. 

transacting  business  in  the  state,  shall  793,  31   So.   840;   Tennis  Bros.   Co.  v. 

Sle  a  certain  declaration,  pay  certain  Wetzel   &  T.  Ey.   Co.,  140  Fed.   193, 
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can  be  maiatained  in  the  federal  courts.'"'  But  the  federal  courts 
have  steadily  adhered  to  the  rule  that,  in  the  absence  of  an  express 
provision  of  the  statute  to  the  contrary,  the  innocent  contracts  and 
acts  of  a  foreign  corporation  which  has  failed  to  comply  with  statutes 
permitting  it  to  do  business  in  the  state, where  contracts  |ire  made 
and  the  acts  are  done  are,  nevertheless,  valid  and  enforceable,  for  the 
reasoii  that  it  will  not  be  presumed  that  it  was  the  intent  of  the 
authors  of  such  laws  to  strike  down  such  agreements  and  acts  when 
they  are  not  evil  in  themselves.'^    A  statutory  provision  which  does 


aff'd  145  Fed.  458,  7  Ann.  Caa.  426; 
Williams  v.  fiaylord,  102  Fed.,  372, 
aff'd  186  XI.  S.  157,  46  L.  Ed.  1102. 

72  Chattanooga  National  Building 
&■  Loan  Ass  'n  v.  Denson,  189  U.  S.  408, 
47  ,L,  Ed.  870;  National  Mercantile 
Co.,  Ltd.  V.  Watson,,  215  Fed.  929; 
Thomas  v.. Birmingham  Railway,  Light 
&  Power  Co.,  195  Fed.  340;  La  Moine 
Lumber  &  Trading  Co.  v.  Kesterson, 
171  Fed.  980;  Cyclone  Min.  Co.  v. 
Baker  Light  &  Power  Co.,  165  Fed. 
996;  Groton  Bridge  &  Manufacturing 
Co.  V.  American  Bridge  Co.,  151  Fed. 
871;  Tennis  Bros,.  Co.  v.  Wetzel  &  T. 
By.  Co.,  140  Fed.  193,  aff'd  145  Fed. 
458,  7,  Ann.  Caa.  426. 

73,  David  Lupton's  Sons  Co.  v.  Auto- 
mobile Club  of  America,  225  U.  S.  489, 
56  L.  Ed.  1177,  Ann.  Cas.  1914  A  699; 
Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Corey  Bros.  Const. 
Co.,  208  Fed.  976;  Colby  v.  Cleaver, 
169  Fed.  206;  (Jroton  Bridge  &  Manu- 
facturing Co.  V.  American  Bridge  Co., 
151  Fed.  871;  Blodgett  v.  Lanyon  Zine 
Co.,  120  Fed.  893;  Eastern  Building 
&  Loan  Ass'n  v.  Bedford,  88  Fed.  7. 

"It  is  a  familiar  principle  that  the 
federal  courts  do  not  follow  the  penal 
statutes  imposing  penalties  of  pro- 
hibition that  relate  only  to  matters  of 
procedure  and  practice  or  to  matters 
lOf  jurisdiction.  The  ilegislature  of  a 
state  cannot  shut  up  the  federal  courts, 
nor  deny  parties  access  thereto.  They 
may  prescribe  rules  of  property,  and 
declare   contracts   within   their  .juris- 


diction null  and  void,  and  thereupon 
the  federal  courts  will  enforce  the 
rules  of  property  and  refuse  to  en- 
force the  void  contracts;  but,  if  the 
legislature  leaves  the  contract  valid, 
enabling  the  parties  to  enforce  it  with- 
in jurisdictions  that  are  not  amenable 
■to  the  legislature  of  Tennessee,  I  see 
no  reason  why  the  federal  courts  may 
not  enforce  such  contracts,  although 
their  enforcement  is  prohibited  by  the 
courts  of  the  state.  This  is  not,  how- 
ever, to  be  misunderstood,  as  apply- 
ing to  those  cases  where  the  legisla- 
tion ia  the  exercise  of  a  police  power 
based  upon  a  public  policy  appertain- 
ing to  the  health,  morals,  or  safety 
of  the  state  *  *  »,  That  class  of 
cases  is  very  near  akin  to  those  con- 
stituting rules  of  property.  At  all 
events,  the  federal  courts  will  not  en- 
force contracts  that  are  vicious  be- 
cause they  are  contrary  to  the  de- 
clared will  of  the  legislature  exercis- 
ing that  care  for  the  health,  morals,  or 
safety  of  the  public  to  which  we  have 
adverted.  But  it  does  not  follow  from 
this  that  they  will  refuse  to  enforce 
valid  Qontraets  that  are  harmless  in 
themselves,  and  nonenforceable  in 
state  courts,  only  because  they  are  not 
in  conformity  to  certain  prescribed 
preliminary  rules  and  regulations  of 
an  administrative  character,  necessary 
to  be  complied  with  before  suit  can 
be  brought  upon  them  in  the  state 
courts."  Eastern  Building  &  Loan 
Ass'n  V.  Bedford,  88  Fed.  7. 
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not  render  the  contracts  of  noncomplying  foreign  corporations  void, 
but  merely  provides  that  such  corporation  shall  not  maintain  any 
actions  upon  them  in  the  courts  of  the  state,  does  not  prevent  non- 
complying  corporations  from  maintaining  actions  on  such  contracts  in 
the  federal  courts.'*    So  under  a  statute  requiring  every  foreign  cor- 


Under  a  statute  providing  that  no 
foreign  corporation  shall  do  business 
or  bring  or  maintain  any  action  in 
the  state  until  it  shall  have  complied 
with  certain  requirements  of  the  stat- 
ute and  that  its  failure  to  do  so  may 
be  pleaded  in  abatement  of  any  such 
action,  it  was  held  that  where  a  cor- 
poration had  not  complied  with  the 
statute  prior  to  the  performing  of  cer- 
tain work,  taking  out  a  mechanic's 
lien  therefor  and  the  institution  of  a 
suit  to  enforce  such  lien,  but  prior  to 
the  determination  of,  and  entry  of  the 
final  decree  in,  such  suit,  it  did  so 
qualify,  the  omission  on  the  part  of  the 
corporation  to  comply  with  the  stat- 
ute did  ~  not  operate  to  end  a  suit 
otherwise  regularly  instituted  or  to 
destroy  a  right  in  other  respects 
validly  existing,  and  the  greatest 
effect,  as  far  as  the  federal  courts 
are  concerned  would  be  to  suspend  the 
prosecution  of  such  suit  until  com- 
pliance was  had  with  the  statute. 
Wetzel  &  T.  Ey.  Co.  v.  Tennis  Bros. 
Co.,  145  Fed.  458,  7  Ann.  Cas.  426. 

See  also  Kruegel  v.  Standard  Sav- 
ings &  Loan  Ass'n,  —  Tex.  Civ.  App. 
— ,  196  S.  "W.  283. 

74  David  Lupton  's  Sons  Co.  v.  Auto- 
mobile Club  of  America,  225  TJ.  S.  489, 
56  L.  Ed.  1177,  Ann.  Cas.  1914  A  699; 
Thomas  v.  Birmingham  Railway,  Light 
&  Power  Co.,  195  Fed.  340;  Richmond 
Cedar  Works  v.  Buckner,  181  Fed. 
424;  United  States  Light  &  Heating 
Co.  of  Maine  v.  United  Staters  Light 
&  Heating  Co.  of  New  York,  181  Fed. 
182;  Colby  v.  Cleaver,  169  Fed.  206; 
Groton  Bridge  &  Manufacturing  Co. 
v.  American  Bridge  Co.,  151  Fed.  871; 
Blodgett  V.  Lainybn  Zinc  Co.,  120  Fed. 


893;  Eastern  Building  &  Loan  Ass'n 
V.  Bedford,  88  Fed.  7;  Sullivan  v. 
Beck,  79  Fed.  200;  Kruegel  v.  Stand- 
ard Savings  &  Loan  Ass'n,  —  Tex. 
Civ.  App.  — ,  196  S.  W.  283. 

In  construing  the  New  York  statute 
providing  that  every  foreign  corpora- 
tion shall  pay  a  certain  license  fee 
for  the  privilege  ff  exercising  its  cor- 
porate franchise  or  carrying  on  its 
business  in  such  corporate  or  organ- 
ized capacity  in  that  state  and  that 
no  action  shall  be  maintained  or  re- 
covery had  in  any  of  the  courts  in  the 
state  by  such  corporation  without  ob- 
taining a  receipt  for  such  license  fee 
within  a  certain  time  after  beginning 
such  business  in  the  state,  and  another 
statute  of  the  same  state  providing 
that  no  foreign  corporation  shall  do 
business  in  the  state  without  having 
first  procured  from  the  secretary  of 
state  a  certificate  that  it  has  complied 
with  all  the  requirements  of  law  to 
authorize  it  to  do  business  in  the  state 
and  that  no  such  corporation  doing 
business  in  the  state  without  this  cer- 
tificate shall  maintain  any  action  in 
the  state  upon  any  contract  made  by 
it  in  the  state  until  it  shall  have  pro- 
cured the  certificate,  it  was  held  that, 
as  neither  of  such  statutes  declared 
that  a  contract  made  by  a  foreign  cor- 
poration in  contravention  of  the  stat- 
ute should  be  void,  but  merely  sus- 
pended the  remedy  in  the  courts  of  the 
state  until  the  statutory  conditions 
were  complied  with,  and  as  there  was 
no  decision  of  the  highest  court  of 
review  in  New  York  holding  that  such 
a  contract  was  void,  an  action  on  such 
a  contract  might  be  maintained  in  the 
federal    court,   in    Groton   Bridge   & 
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poration  before  doing,  bmsiness  ia  the  state  to  file  in  certain  offices 


Manufacturing  Co.  v.  American 
Bridge  Co.,  151  Ped.  871,  the  court 
said:  "If  the  laws  of  the  state  de- 
clare such  a  contract  illegal  and  void, 
or  forbid  the  doing  of  the  acts  to  be 
done  under  it,  or  declare  that  all  con- 
tracts made  by  such  a  foreign  corpora- 
tion, which  has  not  complied  with  its 
laws,  within  the  state  or  to  be  per- 
formed there,  shaU.  be  illegal  or  void, 
then  such  contraeta  are  void.  If  the 
highest  court:  of  the  state  has  given 
construction,  to  its  statutes  fixing  the 
conditions  on  which  a  foreign  corpora- 
tion may  do  business  within  the  state, 
and  held  they  make  all  contracts  en- 
tered into  by  it ,  without  complying 
with  such  conditions  void,  and  they  do 
not  directly  relate  to  interstate  com- 
merce, or  discharge  citizens  from  their 
contract  obligations,  or  are  not  repug- 
nant to  the  Constitution  and  laws  of 
the  United  States,  or  inconsistent  with 
those  rules  of  public  law  which  ise- 
eure  the  jurisdiction  and  authority  of 
each  state  from  encroachment  by  all 
others,  or  those  principles  of  natural 
justice  which  forbid  condemnation 
without      opportunity      for      defense 

*  *  *  tien  the  courts  of  the  United 
States  are  bound  by  and  give  effect 
to  such  construction  *  *  *  but 
such  contracts  are  not  necessarily 
void  because  of  noncompliance  with 
such  conditions  (Fritts  v.  Palmer,  132 
U.  S.  282,  33  L.  Ed.  317),  and  the 
Court  of  Appeals  of  the  state  of  New 
York  has  not  given  such  a  construc- 
tion    to     the     statutes     referred    to. 

*  *  *  It  is  evident  that  the  ques- 
tion" rests  largely  on  the  interpreta- 
tion to  be  put  on  the  language  of  the 
statute  itself,  and  as  determined  by 
the  highest  court  of  the  state  where 
such    determination    had    been    had. 

^»  «  »  That  the  legislature  of  a 
state  cannot  effectively  forbid  the 
bringing  of  a  suit  in  the  federal  courts 
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is  decided  in  Bank  of  B.  N.  A.  v. 
Barling  (C.  C.)  44  Fed.  641;  Barling 
V.  Bank  of  B.  N.  A.,  50  Fed.  260,  1 
C.  C.  A.  570;  Columbia  Wire  Co.  v. 
Freeman  Wire  Co.  (C.  C.)  71  Fed. 
302;  Sullivan  v.  Beck  (C.  C.)  79  ,Fed. 
200;  Blodgett  V.  Lanyon  Zinc  Co.,  120 
Fed.  893,  58  C.  G.  A.  79."  See  also 
New  York  Breweries  Co.,  Ltd.  v. 
Johnson,    171   Fed.    582. 

In  David  Lupton  's  Sons  Co.  v.  Auto- 
mobile Club  of  America,  225  U.  S. 
489,  56  L.  Ed.  1177,  Ann.  Cas.  1914  A 
699,  Justice  Hughes  said  that  "in 
Mahar  v.  Harrington  Park  Villa  Sites, 
204  N.  Y.  231,  38  L.  E.  A.  (N.  S.)  210, 
97,. N.  E.  587,  the  Court  of  Appeals 
of.  New  York  ha^  declared  that  a  con- 
tract made  by  a  foreign  corporation 
doing  business  within  the  state  with- 
out certificate  of  authority  is  not  ab- 
solutely void;  that  the  only  penalty 
prescribed  by  the  General  Corporation 
Law  for  a  disregard  of  the  provisions 
of  §  15  is  a  disability  to  sue  upon  such 
a  contract  in  the  courts  of  New  York; 
and  that  the  contract  remains  valid 
and  effective  in  all  other  respects. 
*  *  *  In  this  view,  despite  its 
transaction  of  businers  without  author- 
ity, the  foreign  corporation  could  sue 
upon  its  contracts  in  any  court  of 
competent  jurisdiction  other  than  a 
court  of  the  state  of  New  York.  Ac- 
cordingly, it  was  held  by  the  Court  of 
Errors  and  Appeals  of  New  Jersey 
that  a  suit  might  be  brought  by  the 
corporation  in  that  state  upon  a  con- 
tract made  in  New  York,  where  it  was 
doing  business  without  the  prescribed 
certificate.  Allegheny  Co.  v.  Allen,  69 
N.  J.  L.  270,  55  Atl.  724.  The  court 
conceded  the  general  rule  both  in  New 
Jersey  and  New  York  to  be  that  a 
contract  void  by  the  law  of  the  state 
where  made  would  not  be  enfprced  in 
the  state  of  the  forum.  But  it  was 
held  that  the  New  York  statute  did 
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certain  documents  and  designate  an  agent  for  the  service  of  process, 
and  providing  that  no  contract  or  agreement  made  in  the  name  of  or 
for  the  use  or  benefit  of  such  corporation,  prior  to  such  filings  "can 
be  sued  upon  or  be  enforced  in  any  court  of  this  state,"  it  was  held 
that  the  legislature  did  not  intend  to  make  such  contracts  or  agree- 
ments absolutely  void,  but  intended  that  the  doors  ©f  the  state  tri- 
bunals should  be  closed  against  a  foreign  corporation  which  had 
transacted  business  in  the  state  in  violation  of  the  state  laws,  and  that 
the  phrase  "in  any  court  of  this  state"  did  not  embrace  federal 
courts,  and  consequently  an  action  t®  foreclose  a  mortgage  on  land  in 
the  state  executed  to  a  foreign  corporation  doing  business  in  the  state 
without  compliance  with  its  laws  might  be  maintained  in  the  federal 
courts  sitting  in  the  state,  if  the  requisite  diversity  of  citizenship  and 
amount  in  controversy  existed.''''    Under  a  statute  requiring  foreign 


not  in  terms  declare  the  contract  void; 
it  provided  that  no  such  action  should 
be  maintained  in  that  state.  In  dis- 
missing the  writ  of  error  to  review 
that  judgment  (Allen  v.  Allegheny 
Co.  196  U.  S.  458,  465,  49  L.  Ed.  551, 
556),  this  court  commented  upon  the 
decision  of  the  New  York  court  in 
the  case  of  the  Neuchatel  Asphalt  Co. 
V.  New  York,  155  N.  Y.  373,  49  N.  E. 
1043,  which  rose  under  the  statute  in 
an  earlier  form,  the  section  (15)  of 
the  General  Corporation  Law  then 
providing  that  the  foreign  corporation 
should  not  maintain  '  any  action  in 
this  state  upon  any  contract  made  by 
it  in  this  state  until  it  shall  have  pro- 
cured such  certificate.'  This  court 
saidi  'The  Court  of  Appeals  in  that 
case  held  that  the  purpose  of  the  act 
was  not  to  avoid  contracts,  but  to  pro- 
vide effective  supervision  and  control 
of  the  business  carried  on  by  foreign 
corporations;' that  no  penalty  for  non- 
compliance was  provided,  except  the 
suspension  of  civil  remedies  in  that 
state,  and  none  others  would  be  im- 
plied. Thi3  corresponds  with  our  rul- 
ings upon  similar  questions.  Fritts 
v.  Palmer,  132  XT.  S.  282,  33  L.  Ed. 
317.'  It  must  follow,  upon  the  similar 
construction  of  §  15,  as  it  read  at  the 


time  of  the  transaction  in  question, 
that  the  Lupton.  Company,  whether  or 
not  it  was  doing  a  local  business  in 
New  York,  had  the  right  to  bring  this 
suit  in  the  federal  court.  The  state 
could  not  prescribe  the  qualifications 
of  suitors  in  the  courts  of  the  United 
States,  and  could  not  deprive  of  their 
privileges  those  who  were  entitled  un- 
der the  Constitution  and  laws  of  the 
United  States  to  resort  to  the  federal 
courts  for  the  enforcement  of  a  valid 
contract. ' ' 

It  was  also  held  by  the  federal  court 
sitting  in  New  York  that  the  amended 
New  York  statute  providing  that  no 
such  foreign  corporation  doing  busi- 
ness in  the  state  "shall  Bkiintain  any 
action  in  this  state  upon  any  contract 
made  by  it  in  this  state,  unless  prior 
to  the  making  of  such  contract  it  shall 
have  procured  such  certificate,"  does 
not  make  void  the  contracts  of  foreign 
corporations  not  complying  with  its 
provisions,  but  merely  excludes  such 
corporations  from  the  state  courts,  and 
leaves  open  to  them  the  federal  trib- 
unals. New  York  Breweries  Co.,  Ltd. 
v.  Johnson,  171  Fed.  582,  aff'd  178 
Fed.  513. 

76  Colby  V.  Clearer,  169  Fed.  206. 
The  court  said:     "If  the  legislature 
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corporations  to  perform  certain  conditions  prerequisite  to  the  right  to 


had  declared  such  contract,  or  the  por- 
tions thereof  in  favor  of  the  default- 
ing corporation,  to  be  void,  or  if  it 
were  provided  that  such  ^contract  is 
not  enforceable  by  or  on  behalf  of 
such  corporation  or  its  assignee,  there 
wculd  be  no  room  for  doubt  as  to  the 
legislative  intent;  but  the  provision 
is  that  such  a  contract  cannot  '  be  en- 
forced in  any  court  of  this  state.'  In 
interpreting  a  statute,  it  is  generally 
the  duty  of  the  court  to  give  to  each 
of  its  several  clauses  and  phrases  some 
meaning.  The  exceptions  to  the  rule 
are  rare.  The  phrase  'of  this  state' 
dees  not  inject  into  the  enactment 
either  conflict  or  ambiguity;  nor,  if 
retained,  is  it  materially  at  variance 
with  the  remedial  purpose  of  the  legis- 
lation, and  I  ajn  unable  to  discern  any 
valid  reason  for  rejecting  it.  What 
significance  did  the  legislature  attach 
to  it?  If  it  is  to  be  given  any  mean- 
ing at  all,  it  must  be  one  of  limitation. 
If  it  was  the  intention  of  the  legis- 
'  lature  to  provide  that  such  a  contract 
shculd  not  be  enforceable  in  any  court, 
why  was  not  the  phrase  '  of  this  state ' 
omitted?  Apt  phraseology  to  express 
the  idea  of  absolute  nonenforeeability 
readily  suggests  itself,  .and  it  is  im- 
possible to  avoid  the  conclusion  that 
it  was  not  the  intention  to  declare 
such  a  contract  wholly  unenforceable, 
but  only  to  deny  to  the  delinquent  cor- 
poration certain  means  of  enforcement. 
In  other  words,  the  state  legislature 
intended  that  the  doors  of  the  state 
tribunals  should  be  closed  against  a 
foreign  corporation  which  had  trans- 
acted business  in  the  state  in  violation 
of  the  state  laws.  If  this  view  be  cor- 
rect, the  clause  does  not,  by  its  terms, 
embrace  federal  courts.  Such  seems 
to  be  the  natural  and  obvious  mean- 
ing of  the  language  used  by  the  legis- 
lature. Is  such  a  construction  sub- 
ject to  any  valid  objection?     Will  it 


tend  to  vitiate  the  statute,  or  to  ren- 
der it  ineffectual  in  remedying  the 
evil  to  which  it  was  directed?  Is 
there  any  inherent  probability  that  the 
phrase  was  unadvisedly  or  inadvert- 
ently incorporated  and  retained  in 
the  act?  The  questions  mu8t,  I  think, 
be  answered  in  the  negative.  In  speak- 
ing of  a  similar  provision  of  the  laws 
of  the  state  of  Kansas,  the  Cireuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit, in  the  case  of  Blodgett  et  al.  v. 
Lanyon  Zinc  Company,  120  Fed.  893, 
58"  C.  C.  A.  79,  decided  a  few  days  be- 
fore the  approval  of  the  act  under 
consideration,  says:  'The  statutes  un- 
der consideration  require  foreign  cor- 
porations seeking  to  do  business  in 
the  state  of  Kansas  to  comply  with 
the  requirements  there  set  forth.  For 
a  failure  to  comply  with  some  of  them, 
they  prohibit  the  company  from  main- 
taining actions  in  the  courts  of  the 
state  of  Kansas;  but  a  prohibition  of 
the  commencement  or  of  the  mainte- 
nance of  suits  is  not  an  inhibition  of 
defending  them,  and  the  appellee  is 
the  defendant  in  the  suit  in  hand. 
Moreover,  the  inhibition  by  a  state  of 
the  maintenance  of  actions  in  its 
courts  does  not  affect  the  right  of  a 
citizen  or  of  a  corporation  to  maintain 
them  in  the  national  courts.  The  jur- 
isdiction of  the  federal  courts  was  not 
conferred,  and  it  cannot  be  withdrawn 
or  limited,  by  the  legislation  of  the 
states.  It  was  granted  by  the  people, 
through  the  Constitution  and  the  acts 
of  Congress,  and  an  amendment  of  the 
Constitution  or  an  act  of  Congress, 
is  requisite  to  destroy  or  diminish  it.' 
Upon  the  authority  of  this  decision, 
it  was  argued  at  the  hearing  that  it 
would  be  incompetent  for  the  state 
legislature  to  enact  a  law  purporting 
to  deprive  a  foreign  corporation  of  the 
right  to  have  its  controversies  tried 
out   in  the   federal   courts,   and   that. 
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do  business  therein  and  providing  that  every  corporation  failing  to 
do  so  shall  be  subject  to  penalty  of  a  prescribed  sum  and  that,  in  addi- 
tion to  such  penalty,  no  suit  may  be  maintained  by  such  corporation 
upon  any  claim  in  any  court  of  the  state,  it  was  held  by  the  federal 
court  sitting  in  such  state  that  as  the  act  does  not  undertake  to  invali- 
date any  contract  entered  into  with,  or  cause  of  action  arising  to, 


if  the  act  be  construed  as  against  a 
prohibition  against  suing  upon  or  en- 
forcing such  contracts,  in  the  federal 
courts,  it  is  to  that  extent  invalid. 
Withorut  intimating  any  opinion  as  to 
the  merits  of  this  contention^  or 
whether  it  is  supported  by  the  lan- 
guage of  the  Circuit  Court  of  Appeals 
above  quoted,  it  is  sufficient  to  say 
that  the  decisions  are  somewhat  vari- 
ant upon  the  point,  and  that  a  doubt 
has  more  or  less  commonly  prevailed 
as  to  ,just  how  far  a  state  legislature 
may  go.  in  limiting  the  rights  of  par- 
ties when  they  seek  to  bring  their 
controversies  into  the  federal  courts. 
It  is  not  improbable,  therefore,  that 
in  view  of  this  uncertainty  the  legis- 
lature thought  it  best  to  exercise  the 
precaution  of  limiting  the  operation 
of  the  law  to  the  tribunals  over  which 
and  concerning  the  procedure  in  which 
it  exercised  undoubted  control.  I  do 
not  intimate  that  the  legislature  could 
not  have  made  such  contracts  noneu- 
Jorceable  in  the  federal  coTirts.  Upon 
this  question  I  express  no  opinion.  I 
refer  to  the  prevailing  doubt, on  the 
subject  only  for  the  purpose  of  illum- 
inating, if  possible,  the  motive  and 
intent  of  the  legislature  in  using  the 
phrase  under  consideration.  It  may 
reasonably  have  been  concluded  that  it 
would  be  better  to  err  upon  the  side 
of  caution,  and  to  enact  legislation 
which,  while  not  as  broad  as  possibly 
it  might  be,  would  be  of  undoubted 
validity,  and  woTild  still  be  sufficient 
to  effect  the  object  in  view;  and  upon 
reflection  it  will  appear  that  limiting 
the  operation  of  this  clause  to  .the 
state  courtS;does  not  materially  dimin- 
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ish  the  penalties  prescribed  for  a  vio- 
lation of  the  law,  and  still  leaves  them 
amply  sufficient  to  compel  compliance. 
It  is  a  matter  of  familiar  knowledge 
that  the  federal  courts  can  acquire 
jurisdiction  of  comparatively  few  con- 
troversies. The  great  bulk  of  litiga- 
tion, must,  of  necessity,  go  into  and 
stay  in  the  state  courts.  It  is  hardly 
conceivable  that,  merely  because  of 
the  possibility  that  of  its  rights  of 
action  a  few  may  be  orf  such  char-. 
acter  and  magnitude  as  to  give  it  ac- 
cess to  a  federal  court,  a  foreign  cor- 
poration will,  by  knowingly  failing  to 
comply  with  the  comparatively  simple 
and  inexpensive  requirements  of  the 
state  statutes,  wilfully  place  itself  in 
a  position  where  it  will,  in  the  main, 
be  without  any  tribunal  to  which  it 
can  resort  to  enforce  its  rights  against 
parties  with  whom  it  transacts  busi- 
ness. Moreover,  the  corporation  is 
still  deprived  of  the  benefit  of  the 
statutes  of  limitations,  its  agents  are 
liable  upon  its  contracts  ae  principals, 
and  deeds  to  it  are  void.  Therefore, 
by  giving  to  the  phrase  '  the  courts 
of  this  state'  its  natural  and  apparent 
meaning,  the  penalties  to  which  the 
defaulting  corporation  subjects  itself 
are  not  materially  diminished  and  the 
efficiency  of  the  act  will  remain  sub- 
stantially unimpaired.  The  legislature 
having  prescribed  certain  penalties,  it 
is  not  for  the  courts  to  add  thereto." 
See  also  Eichmond  Cedar  Worrks  v. 
Buokner,  181  Fed.  424;  United  States 
Light  &  Heating  Co.  of  Maine  v. 
United  States  Light  &  Heating  Co.  of 
New  York,  181  Fed.  182. 
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such  foreign  corporation,  but  merely  subjects  it  to  a  fine  and  closes 
the  state  courts  against  any  remedy,  a  corporation  doing  business 
in  the  state  without  compliance  with  the  statute  can  maintain  an  action 
in  the  federal  court  on  a  cause  of  action  arising  under  a  federal 
statute  and  which  does  not  appear  in  any  manner  to  have  grown  out 
of,  or  to  have  been  affected  by,  the  alleged  wrongful  act  of  the  cor- 
poration doing  business  in  the  state  contrary  to  lawJ^ 

It  should  be  borne  in  mind,  however,  that  an  exception  arises  to  the 
rule  that  the  federal  courts  in  construing  a  state  statute  will  follow 
the  decisions  of  the  highest  court  of.  the  state  by  whose  legislature 
the  statute  was  enacted,  where  contracts  and  transactions  have  been 
entered  into  and  rights  have  accrued  thereon  under  a  particular  state 
of  the  decisions,  or  when  there  has  been  no  decision  of  the  state  tri- 
bunals. In  such  cases  the  federal  courts  have  the  right  to  adopt 
their  own  interpretation  of  the  law  applicable  to  the  case,  although 


76  Vitagraph  Co.  of  America  v. 
Twentieth  Century  Optiscope  Co.,  157 
Fed.  699.  Kohlsaat,  J.,  said:  "It  is 
the  settled  law  in  the  federal  courts 
that  a  cause  of  action  arising  in  a 
state,  which,  by  statute,  makes  the 
same  void,  would  as  a  general  proposi- 
tion be  held  void  in  the  federal  court. 
Cooper  Mfg.  Co.  v.  Ferguson,  113  tJ.  S. 
727,  28  L.  Ed.  1137;  Diamond  Glue 
Co.  v.  U.  S.  Glue  Co.  (C.  C),  103  Fed. 
839;  Diamond  Glue  Co;  v.  U.  S.  Glue 
Co.,  187  U.  8.  611,  47  L.  Ed.  328.  It 
nowhere  appears  in  the  pleadings, 
however,  that  the  cause  of  action 
herein  in  any  manner  grew  out  of,  or 
was  affected  by,  the  alleged  wrongful 
act  of  complainant  in  doing  business 
in  this  state  contrary  to  law.  This 
cause  arises  under  the  United  States 
statutes,  and,  so  far  as  it  applied  to 
a  copyright,  is  within  the  exclusive 
jurisdiction  of  the  United  States 
courts.  Plainly  stated,  the  pleas  are 
based  upon  the  contention  that,  be- 
cause 'complainant  has  failed  to  com- 
ply with  a  state  statute  denying. the 
use  of  state  courts  in  ^uch  a  case  to 
it,  therefore  the  federal  courts  may 
not  be  open  to  it.     The  latter  decide 


for  themselves  what  matters  they  will 
entertain,  and  cannot  abdicate  to  the 
state  the  power  to  so  decide.  In  Co- 
lumbia Wire  Company  v.  Freeman 
Wire  Company  (C.  C),  71  Fed.  302, 
Judge  Adams,  speaking  upon  this 
question,  says:  'It  is  sufSeient  to  Say, 
with  regard  to  this  contention,  that 
whatever  construction  may  be  given 
to  this  law  by  the  state  courts  in  re- 
spect to  suits  coming  within  their 
exclusive  jurisdiction,  it  cannot  be 
made  applicable  to  suits  instituted  in 
the  federal  courts  without  denying  the 
jurisdiction  conferred  by  Congress 
upon  such  courts.'  In  Groton  Bridge 
Company  v.  American  Bridge  Com- 
pany (C.  C),  151  Fed.  874,  Judge  Bay 
holds  that  a  corporation  having  good 
cause  of  action  'may  recover  in  any 
United  States  court  having  jurisdic- 
tion, in  the  very  teeth  of  an  express 
statute  of  the  state  saying  it  shall 
not.'  For  a  full  discussion  of  this 
question,  see  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  in  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Company,  156 
Fed.  1,  and  Dunlap  v.  Mercer,  156 
Fed.  545." 
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a  different  interpretation  may  be  adopted  by  the  state  courts  after 
such  rights  have  accrued.''"'' 

§  5972.  Effect  of  compliance  after  institution  of  suit.  Where  a 
contract  entered  into  by  a  foreign  corporati9n  is  void  on  account 
of  its  noncompliance  with  the  statutory  prerequisites  to  its  right  to  do 
business  in  the  state,  no  act  of  it  thereafter  by  taking  out  a  license 
or  otherwise  complying  with  the  statutory  requirements  can  vali- 
date it.''*    And  under  a  statute  providing  that  a  foreign  corporation 


-77  Burgess  v.  Seligman,  107  XT.  -S. 
20,  27  L.  Ed.  359;  United  States  Sav- 
ings &  Loan  Co.  v.  Harris,  113  Fed.  ?7. 

78  Colorado.  Western  Electrical  Co. 
V.  Pickett,  51  Colo.  415,  38  L.  E.  A. 
(N.  S.)  702,  Ann.  Gas.  1913  A  1322, 
118  Pac,  988. 

Illinois.  United  Lead  Co.  v.  J.  W. 
Eeedy  Elevator  jVIfg.  Co.,  222  111.  199, 
6  Ann.  Cas.  637,  78  N.  E.  567. 

Kentucky.  Hayes  v.  West  Virginia 
Oil,  Gas  &  By-Products  Co.,  183  Ky. 
622,  210  S.  W.  174;  Eruin-Colnon  Con- 
tracting Co.  V.  Chatterson,  146  Ky. 
504,  40  L.  E.  A.  (N.  S.)  857,  143 
S.  W.  6. 

Minnesota.  G.  Heileman  Brewing 
Co.  V.  Peimeisl,  85  Minn.  121,  88  N.  W. 
441. 

Missouri.  Parke,  Davis  &  Co.  v. 
Mullett,  245  Mo.  168,  149  S.  W.  461; 
Amalgamated  Zinc  &  Lead  Co.  v.  Bay 
State  Zinc  Min.  Co.,  221  Mo.  7,  23  L. 
E.  A.  (N.  S.)  492,  120  S.  W.  31;  United 
Shoe  Machinery  Co.  v.  Eamlose,  210 
Mo.  631,  109  S.  W.  567;  Eoeder  v. 
Eobertson,  202  Mo.  522,  100  S.  W. 
1086;  Chicago  Mill  &  Lumber  Co.  v. 
Sims,  197  Mo.  507,  95  S.  W.  344;  Tri- 
State  Amusement  Co.  v.  Forest  Park 
Highlands  Amusement  Co.,  192  Mo. 
404,  4  L.  E.  A.  (N.  S.)  688,  111  Am.  St. 
Eep.  511,  4  Ann.  Cas.  808,  90  S.  W. 
1020;  Kelly  Broom  Co.  v.  Missouri 
Fidelity  &  Casualty  Co.,  195  Mo.  App. 
.;n5,  ,191  S.  W.  1128;  Manufacturing 
'  0.  V.  Wendelkin  Const.  Co.,  124  Mo. 

■p.  349,  101  S.  W.  702;  Wilson-Moline 


Buggy  Co.  V.  Priebe,  123  Mo.  App.  521, 
100  S.  W.  558;  First  Nat.  Bank  v. 
Leeper,  121  Mo.  App.  688,  97  S.  W. 
636.  Compare  Carson-Eand  Co.  v. 
Stem,  129  Mo.  381,  32  L.  E.  A.  420, 
31  S.  W.  772. 

New  York.  Halsey  v.  Henry  Jewelt 
Dramatic  Co.,  114  App.  Div.  420,  99 
N.  Y.  Supp.  1122. 

Oklahoma.  Goodner  Krumm  Co.  v. 
J.  L.  Owens  Mfg.  Co.,  51  Okla.  376, 
152  Pac.  86. 

For  effect  of  statutes  merely  sus- 
pending the  remedy  until  compliance 
with  the  statutory  requirements,  see 
§  5944,  supra. 

In  Missouri,  under  a  statute  provid- 
ing that  a  foreign  corporation  which 
shall  neglect  or  fail  to  comply  with 
its  conditions  shall  be  subject  to  a  fine 
and  that  "in  addition  to  which  pen- 
alty *  *  *  no  foreign  corporation 
*  *  *  which  shall  fail  to  comply 
with  this  act,  can  maintain  any  suit  or 
action,  either  legal  or  equitable,  in 
any  of  the  courts  of  this  state,  upon 
any  demand  whether  arising  out  of 
contract  or  tort,"  it  was  held  that 
though,  at  the  time  of  the  institution 
of  the  suit  by  a  foreign  corporation, 
doing  business  in  the  state,  it  had  not 
complied  with  the  statute,  a  motion 
to  dismiss  the  suit  on  accorunt  of  such 
noncompliance  would  be  denied,  if  a^ 
the  time  the  motion  to  dismiss  wa? 
filed  the  plaintiff  had  met  fully  the 
demands  of  the  law,  as  the  word 
"maintain"  di3  not  include  also  the 
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doing  business  in  the  state  without  first  complying  with  the  provi- 


word  "begin."  Carson-Eand  Co.  v. 
Stern,  129  Mo.  381,  32  L.  E.  A.  420, 
31  S.  "W.  772.  The  court  said:  "At 
the  time  the  motion  to  dismiss  was 
filed,  plaintiff  had  fully  met  the  de- 
mands of  the  law.  But  it  did  not 
meet  them  before  beginning  the  ac- 
tion. That  is  all  there  is  in  the  ob- 
jection to  the  proceeding  as  made  by 
Ijhe  motion  to  dismiss.  The  statute 
does  not,  in  express  terms,  forbid  the 
bringing  of  an  action  by  such  a  com- 
pany. It.  declares  that  it  cannot 
'maintain'  an  action,  not  having  com- 
plied with  the  law.  What  was  the 
paramount  object  of  the  enactment  1 
Not  to  exclude  such  concerns  fyom 
participation  in  the  business  done  in 
Missouri,  but  to  compel  a  compliance 
with  certain  conditions  by  them.  These 
conditions  were  imposed  with  &,  view 
probably  to  place  foreign  and  domes- 
tic companies  on  a  footing  of  equality 
in  the  fiel '  of  commerce.  The  object 
of  the  law  was  rather  to  induce  ob- 
servance of  those  conditions  than  to 
deprive  any  foreign  corporation  of  a 
right  of  action  or  other  property. 
Keeping  the  geieral  purpose  of  the 
law  ^in  view,  what  are  we  to  under- 
stand by  the  word  'maintainable,'  as 
used  in  the  third  section?  As  its 
structure  suggests,  it  signifies,  liter- 
ally, 'to  hold  by  the  hand';  hence,  in 
ordinary  use,  'to  uphold,  to  sustain, 
to  keep  up,'  while  in  pleading  it  is 
defined  to  mean,  'to  support  what  has 
already  been  brought  into  existence.' 
*  *  *  It  is  nothing  new  to  the  law 
that  a  party  may  maintain  an  action 
although  at  its  outset  a  legal  barrier 
to  it  existed.  This  is  illustrated  by 
the  law  touching  the  defense  of  an- 
other action  pending,  which  defense, 
though  good  when  put  on  record,  may 
(be  defeat'- 1  by  a  dismissal  of  the  pi:ior 
action,  and  a  stater  ent  of  that  fact, 
by  way  of  reply  to   the   answer  con- 


taining that  defense.  *  *  *  It  it 
not  necessary  at  this  time  to  consider 
whether  this  statute  should  receive 
a  broad  or  narrow  construction  at  our 
h8,nds,  or  whether  it  should  be  viewed 
as  penal  or  remedial.  It  certainly 
must  have  a  fair  and  reasonable  read- 
ing, and  should  not  be  enlarged  be- 
yond its  natural  meani-ig  to  accom- 
plish the  forfeiture  of  a  right  of  ac- 
tion. No  corporation  having  failed  to 
obey  this  law  can  maintain  an  action. 
The  corollary  is  that,  when  it  has  com- 
plied, it  /may  maintain  the  action. 
The  prohibitory  command  does  not 
reach  the  right  to  begin  the  action. 
We  should  not  broaden  the  language 
to  destroy  that  right.  There  is  a  well- 
defined  distinction  between  beginning 
and  maintaining  an  action,  viewed 
with  reference  to  the  facts  of  the  con- 
troversy now  before  us.  We  are  bound 
to  assume  that  the  word  'maintain' 
was  chosen  to  express  the  exact  shade 
of  meaning  intended  by  the  law  mak- 
ers. It  does  not,  with  its  present' con- 
text, seem  to  us  to  include  also  the 
word  'begin.'  Philpott  v.  Jones, 
(1834)   2  Adol.  &  E.  41." 

The  above  case  of  Carson-Eand  Co. 
V.  Stern,  which  has  been  the  subject 
of  much  discussion,  has,  however, 
been  overruled  in  Missouri.  See  Amal- 
gamated Zinc  &  Lead  Co.  v.  Bay 
State  Zinc  Min.  Co.,  221  Mo.  7,  23 
L.  E.  A.  (N.  S.)  492,  120  S.  W.  31; 
Tri-State  Amusement  Co.  v.  Forest 
Park  Highlands  Amusement  Co.,  192 
Mo.  404,  4  L.  E.  A.  (N.  S.)  688,  111 
Am.  St.  Eep.  511,  4  Ann.  Cas.  808,  90 
S.  W.  1020.  In  Amalgamated  Zinc 
&  Lead  Co.  v.  Bay  State  Zinc  Min. 
Co.,  221  Mo.  7,  23  L.  E.' A.  (N.  S.) 
492,  120  S.  W.  31,  Graves,  J.,  said: 
"Not  only  have  our  courts  discredited 
the  doctrine  of  the  Carson-Eand  Case, 
but  in  Minnesota,  wherein  they  have 
practically  the  same  statutes  as  our@, 
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sions  of  a  statute  regulating  the  right  of  foreign  corporations  to  do 
business  in  the  state,  cannot  maintain  an  action  in  the  courts  of  the 
state  upon  any  contract  or  demand  growing  out  of  such  unlawful 
business,  compliance  by  it  with  the  statute  after  the  making  of  any 
such  contract  or  after  the  commencement  of  an  action  th6reorl  will 
not  remove  the  bar  of  the  statute.'"  Under  a  statute  providing  that 
before  any  foreign  corporation  shall  be  permitted  to  transact  any 
business  or  exercise  its  corporate  powers  in  the  state,  it  shall  comply 


the  court  refused  to  follow  that  case. 
The  Minnesota  court,  in  Brewing  Co. 
V.  Peimeisl,  85  Minn.  loc.  cit.  124,  88 
N.  W.  442,  says:  'Counsel  for  the 
plaintiff  practically  concede  that  by 
virtue  of  this  provision  it  could  not 
maintain  any  action  in  our  courts  upon 
such  a  command  until  it  complied  with 
the  statute,  but  claim  that  the  statute 
does  not  prohibit  the  commencement 
of  the  action,  and  that  the  plaintiff 
may,  after  its  noncompliance  has  been 
pleaded  as  a  defense  comply  with  the 
statute  and  maintain  the  action.  The 
case  of  Carson-Eand  v.  Stern,  129  Mo. 
381,  31  S.  W.  772,  32  L.  B.  A.  420,  is 
cited  in  support  of  this  contention. 
The  case  is  in  point,  for  the  statute 
there  under  consideration  was  similar 
to  our  own;  but  we  cannot  accept  this 
construction  of  the  statute,  for  a  pro- 
hibition against  maintaining  an  action 
implies  a  prohibition  against  begin- 
ning it,  for  the  beginning  of  the  action 
is  one  of  the  necessary  steps  in  main- 
taining it.  More  than  that,  the 
construction  of  the  statute  urged 
on  behalf  of  the  plaintiff  would 
invite  and  foster  the  very  evil  it 
was  intended  to  prevent.  It  would 
enable  foreign  corporations  to  do 
business  in  this  ^  state  in  defiance  of 
our  laws  until  some  party,  perchance, 
pleaded  its  noncompliance  in  an 
action  brought  by  it  to  enforce  a 
demand  against  him.  Then  it  would 
comply,  and  the  action  would  proceed. 
Such  a  construction  is  contrary  to  the 
letter  and  spirit  of  the  statute,  and, 
if  adopted  by  the  court,  would  directly 


tend  to  defeat  the  public  policy  sought 
to  be  enforced  by  its  enactment.  The 
most  efficient  way  to  compel  obedience 
to  this  statute  is  to  enforce  it  as  it 
reads,  and  not  amend  it  by  judicial 
construction  so  as  to  enable  foreign 
corporations  to  avoid  the  consequences 
of  a  noncompliance  with  its  terms  by 
complying  after  the  penalties  have 
been  incurred.  We  therefore  hold 
that  a  foreign  corporation  doing  busi- 
ness in  this  state  without  first  com- 
plying with  the  statute-  cannot  main- 
tain an  action  in  the  courts  of  this 
state  upon  any  contract  or  demand 
growing  out  of  such  business.  Nor 
will  compliance  by  it  with  the  statute 
after  the  making  of  such  a  contract  or 
after  the  commencement  of  an  action 
thereon,  remove  the  bar  of  the  statute. 
The  conclusion  is  supported  by  the  de- 
cisions of  the  courts  of  other  states 
having  a  similar  statute." 

A  contract  made  in  Illinois  by  a 
corporation  without  having  complied 
with  the  laws  of  the  state  as  to  for- 
eign corporations  doing  business  in  the 
state,  cannot  be  sued  on  in  the  state, 
even  though  after  the  making  of  the 
eontraet  and  before  the  institution  of 
suit  thereon  or  with  respect  thereto 
such  corporation  has  complied  with 
such  laws.  Erie  &  M.  Ry.  &  Nav.  Co. 
v.  Central  K.  Equipment  Co.,  152  111. 
App.  278. 

79  6.  Heileman  Brewing  Co.  v.  Pei- 
meisl,   85   Minn.    121,   88   N.   W.   441, 
refusing  to  follow  Carson-Band  Co.  v.« 
Stern,  129  Mo.  38i;  32  L.  R.  A.  420, 
31  8.  W.  772.       ■ 
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with  certain  conditions,  and  imposing  penalties  for  failure  to  comply 
therewith  and  providing  that,  in  addition  to  such  penalties,  if  after 
the  taking  effect  of  the  statute,  any  foreign  corporation  shall  fail  to 
comply  with  such  requirements,  no  suit  may  be  maintained  upon  any 
claim  ih  any  court  of  the  state,  it  is  held  that  a  contract  made  in  the 
state  by  a  foreign  corporation  not  having  complied  with  such  condi- 
tions, cannot  be. sued  on  in  the  state,  even  though  after  the  making  of 
such  contract  and  before  the  institution  of  suit  thereon  or  with  re- 
spect thereto  such  corporation  has  complied  with  such  laws.*" 

As  has  been  stated  elsewhere,*^  in  some  jurisdictions,  the  right  of 
a  foreign  corporation  which  has  not  complied  with  the  statute  relating 
to  foreign  corporations  is  suspended  until  such  compliance.*^  So 
under  a  .statute  providing  that  no  action  shall  be  maintained  or  re- 
covery had  in  any  of  the  courts  of  the  state  by  any  foreign  corpora- 
tion without  first  complying  with  the  requirements  of  the  statute, 
it  is  held  that  a  foreign  corporation  which  has  not,  at  the  commence- 
ment of  an  action,  complied  with  the  laws  of  the  state,  may  subse- 
quently comply  therewith  and  maintain  the  action.*'  Thus  it  was 
held  that  the  fact  that  a  foreign  corporation  had.  not  complied  with 
such  statute  at  the  time  of  taking  a  chattel  mortgage  did  not  make 
the  mortgage  void,  and  where,  at  the  time  of  trial,  the  incapacity  of 
the  foreign  corporation  to  sue,  which  had  existed  at  the  time  the  action 
was  begun,  had  been  removed,  the  judgment  obtained  by  it  would  not 
be  reversed.**  The  same  ruling  was  made  under  a  statute  providing 
that  a  foreign  corporation  which  has  not  complied  with  its  provisions 

80  Erie  &  M.  Ry.  &  Nav.  Co.  v.  Gen-  Hamilton  v.  Reeves  &  Co.,  69  Kan.  844, 
tral  Ey.  Equipment  Co.,  152  111.  App.       76  Pac.  418. 

278   (following  United  Lead  Co.  v.  J.  It  is  held  in  Alabama  that  although 

W.  Eeedy  Elevator  Mfg.  Co.,  222  111.  a  contract  entered  into  by  a  foreign 

199,  6  Ann.  Cas.  637,  78  N.  E.  567,  and  corporation  may  be  invalid  on  account 

distinguishing    J.    Walter    Thompson  of  its  noncompliance  with  Const.  Ala. 

Co.  v.  Whitehed,  185  111.  454,  76  Am.  1901,  §  232,  and  Code  Ala.  1907,  §  3642, 

St.  Eep.  51,  56  N.  E.   1106,  and  Me-  yet,    if   the   corporation   subsequently 

Carthy  v.  Alphons  Custodis  Chimney  copipljes  with  such  statutory  require- 

Const.  Co.,  219  111.  616,  76  N.  E.  850);  ments  and  thereafter  the  parties  rec- 

Schueler  v.  Chicago,  I.  L.  Ey.  Co.,  167  ognize   such    contract,    such    conduct 

111.  App.  378.  may  amount  to  an  adoption  of  the  com- 

81  See  §  5944,  supra.  tract  by  them.     Montgomery  Traction 

82  See'  Buck  Stove  &  Eange  Co.  v.  Co.  v.  Montgomery  Light  &  Water 
Vickers,  80  Kan.  29,  101  Pae.  668;  Power  Co.,  229  Fed.  672,  aff'g  Mont- 
Vickera  v.  Buck  Stove  &  Eange  Co.,  gomery  Light  &  Water  Co.  v.  Mont- 
70  Kan.  584,  79  Pae.  160.  goraery  Traction  Co.,  219  Eed.  963. 

83  Eyan  Live-Stoek  &  Feeding  Co.  84  Hamilton  v.  Eeeves  &  Co.,  69  Kan. 
v.  Kelly,  71  Kan.  874,   81  Pac.  470;  844,  76  Pac.  418. 
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shall  not  "maintain  or  defend  any  action  in  any  court  of  this  state 
until  such  corporation  shall  have  complied  with  the  provisions  of  this 
act."  ^    In  like  manner  it  is  held  that  a' statute  providing  that  every 


85  Ward  Land  &  Stock  Co.  v.  Mapes, 
147  Cal.  747,  82  Pae.  426,  quoting  with 
approval  Eyan  Live-Stoek  &  Feeding 
Co.  V.  Kelly,  71  Kan.  874,  81  Pae,  470, 
and  California  Savings  &  Loan  Ass'n 
V.  Harris,  111  Cal.  133,  43  Pae.  MS, 
and  distinguishing  Keystone  Driller 
Co.  V.  Superior  Court  of  City  &  County 
of  San  Francisco,  138  Cal.  738,  72  Pae. 
398.'  The  court  said:  "The  language 
of  the'  law  is  that  the  foreign  csrpo- 
ration  which  has  not  complied  with 
said  act  shall  not  '  maintain  or  def eHd 
any  action  or  proceeding  in  any  court 
of  this  state  until  such  corporation 
shall  have  complied  with  the  pro- 
visions of  section  1  of  this  act.'  Upon 
this  state  of  the  ease,  appellant  con- 
tends that  a  compliance  with  the  act 
in  question  is  a  condition  precedent  to 
the  commencement  of  the  action,  and 
that  therefore  the  action  should  have 
been  dismissed.  Thi^  question,  how- 
ever, was  directly  decided  by  this 
court  adversely  to  the  contention  ef 
the  appellant  in  California  Savings  & 
L.  Soc.  V.  Harris,  111  Cal.  133,  43  Pae. 
525.  In  the  opinion  in  that  case  it 
was  said:  'At  the  commencement  of 
this  action  the  plaintiff  had  not  filed 
the  certified  copy  with  the  county 
elerk  of  Madera  county;  but  it  did  file 
it  with  that  officer  several  months  be- 
fore the  defendant  filed  his  amended 
answer  setting  up  this  defense,  so  that 
at  the  time  this  defense  was  pleaded 
by  the  defendant  the  plaintiff  had 
complied  with  the  statute.  The  de- 
fense pleaded  by  the  defendant  was 
therefore  unavailing  to  him  to  prevent 
the  plaintiff  from  thereafter  main- 
taining the  action.  Section  299,  Civ. 
Code,  does  not  declare  that  the  plain- 
tiff shall  not  commence  an  action  in 
any  county  unless  it  has  filed  a  certi- 


fied copy  in  the  ofSee  of  the  county 
clerk,  but  merely  declares  that  it  shall 
not  maintain  an  action  until  it  has 
filed  it.  To  maintain  an  action  is  not 
the  same  as  to  commence  an  action, 
but  implies  that  the  action  has  already 
been  commenced.'  *  *  *  In  Eyan 
Live  Stock  &  Feeding  Co.  v.  Kelly, 
81  Pae.  470,  decided  August,  1905,  by 
the  Supreme  Court  of  Kansas, '  the 
same  question  was  raised  -  as  in  the 
case  at  bar,  and  the  court"  there  say: 
'The  plaintiff  in  this  case  is  a  private 
foreign  corporation,  and  it  was  con- 
ceded upon  the  trial  that  it  had  not 
at  the  commencement  of  the  action 
complied  with  the  corporation  laws  of 
the  state  of  Kansas;  but  it  was  proven 
that  prior  to  the  trial  in  the  ease  it 
had  complied  therewith,  and  had  re- 
ceived a  certificate  from  the  Secretary 
of  State  evidencing  that  fact.  The 
sole  question  presented  in  this  case  is 
whether  the  corporation,  not  having 
filed  a  statement  and  procured  the  cer- 
tificate required  by  law  before  the 
commencement  of  the  action,  could 
comply  with  the  law  thereafter,  and 
maintain  the  action.  The  court  be- 
low decided  this  question  in  the  nega- 
tive, and  dismissed  the  action.  Its 
judgment  is  reversed.'  " 

"After  the  commencement  of  the 
suit,  and  before  trial,  the  plaintiff 
fully  complied  with  all  the  require- 
ments of  our  statutes,  and  established 
an  agency  and  place  of  business  in 
the  state.  If,  therefore,  it  could  be 
held  that  the  transaction  under  con- 
sideration came  within  the  inhibition 
of  the  statutes,  said  subsequent  com- 
pliance would  entitle  plaintiff  to  main- 
tain this  action.  The  statute  prohibits 
the  prosecution  or  ujfense  of  an  action 
'until  the  fee  shall  have  been  paid,' 
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foreign  corporation  shall  within  a  specified  time  after  commencing 
to  do  business  in  the  state  designate  a  person  residing  in  the  county 
in  which  the  principal  place  of  business  is  situated,  upon  whom  process 
may  be  served,  and  file  such  designation  in  the  ofiice  of  the  secretary 
of  state,  and  that  every  corporation  which  shall  do  business  in  the 
state  without  making  and  filing  such  designation,  shall  be  denied  the 
benefit  of  the  statute  of  limitations,  and  shall  not  maintain  or  defend 
any  action  or  proceeding  in  any  court  of  the  state,  unless  it  shall  have 
complied  with  the  provisions  of  the  statute,  does  not  prohibit  a  foreign 
corporation  from  engaging  in  business  in  the  state  before  filing  the 
designation  therein  required,  or  affect  the  validity  of  any  transaction 
it  may  enter  into  or  any  contract  it  may  make.  Neither  does  the 
provision  that  it  shall  not  "maintain"  any  action  in  the  courts  of 
the  state  deny  it  the  right  at  any  time  to  commence  an  action  for 
the  protection  of  its  property  or  the  enforcement  of  its  rights,  as  it 
is  within  the  power  of  the  corporation  at  any  time  after  the  com- 
mencement of  the  action  to  comply  with  the  statute  and  thereafter 
"maintain"  such  action.*® 

A  contract  made  by  a  foreign  corporation  after  the  death  or  re- 
moval from  the  county  of  its  agent  for  service  of  process  and  before 
it  has  appointed  his  successor  has  been  held  valid.*'' 

§5973.  Construction  of  statutes  imposini;  conditions.  It  is  held 
that  statutes  Requiring  foreign  corporations  to  do  certain  acts  as  a 
condition  precedent  to  their  right  to  do  business  in  the  state,  and 
imposing  certain  penalties  for  noncompliance  therewith  are  to  be 
construed  strictly."    Thus,  under  a  statute  denying  to  foreign  cbr- 

and  the  prescribed  certificate  obtained,  failure  to  comply  therewith.    For  the 

The  prohibition  is  therefore  only  pro-  foregoing    reasons,    the    plaintiff    was 

visional,  and  may  be  removed  at  any  entitled  to  maintain  this  action,  and 

time  under  the  terms  of  the  act  itself,  the  judgment  and  decree  of  the  court 

Caesar  v.  Capell  (C.  C),  83  Fed.  403;  below   is   therefore    affirmed."     God- 

Asphalte  Co.  v.  Mayor,  155  N.  Y.  373,  ^ard,  J.,  in  International  Trust  Co.  v. 

49   N.   E.    1043;    Carson-Eand   Co.   v.  j^_  Leschen  &  Sons  Eope  Co.,  41  Colo. 

Stern,  129  Mo.  381,  31  S.  W.  772,  32  299,  14  Ann.  Cas.  861,  92  Pac.  727. 

L.  R.  A.  420;  Ryan  Live  Stock  &  Feed-  gg  giack  v.  Vermont  Marble   Co.,   1 

ing  Co.  V.  Kelly,  71  Kan.  874,  81  Pac.  (,^j                    g^  p^^  ^^^^ 

470.     *     *     *    We  think  that  the  pur-  g.House  v.  Bank  of  Lewisport,  178 

pose   of   the   statute   is   fully   accom-  ^^^  ^    ^ 

plished  by  an  equal  compliance  witn  •'          ' 

its    requirements  'subsequent    to    the  8*  Arkansas.    St.  Louis,  A.  &  T.  Ey. 

commencement  of  the  action,  and  ren-  Co.  v.  Fire  Ass'n,  60  Ark.  325,  28  L. 

ders   enforceable   a   contract   thereto-  K.  A.  88,  30  S.  W.  350. 

fore  unenforceable  by  reason  of  the  California.    Winston  v.  Idaho  Hard- 
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porations  doing  business  in  the  state  the  right  to  maintain  an  action 
in  any  of  the  courts  of  the  state  upon  any  demand,  whether  arising 
out  of  contract  or  tort,  unless  at  the  time  such  contract  was  made  or 
tort  committed  it  had  filed  its  articles  of  incorporation  as  required 
by  the  statute,  it  was  held  that  the  statute  declared  and  limited  the 
penalty  of  noncompliance,  and  having  done  so,  the  penal  consequences 
could  hot  be  extended  beyond  the  boundaries  so  defined,  and  that  one 
asserting  as  a  defense  the  default  of  the  foreign  corporation  in  com- 
pliance should  be  held  to  the  same  strictness  in  pleading  as  is  re- 
quired of  one  claiming  a  statutory  penalty.*'  Also  a  proviso  which 
is  an  exception  to  the  body  of  a  statute  imposing  conditions  upon  the 
doing  of  business  within  the  state  by  foreign  corporations  and  which 
excepts  certain  corporations  from  the  operation  of  the  statute  must 
be  strictly  construed.®"  A  statute  providing  that  if  any  foreign  cor- 
poration shall  fail  to  comply  with  its  requirements,  all  contracts  with 
citizens  of  the  state  shall  be  void  as  to  it  and  shall  not  be  enforced 
in  its  favor  by  the  courts  is  construed  as  declaring  and  limiting  the 
penalty  of  noncompliance  and  the  penal  consequences  cannot  be  ex- 


wood  Co.,  23  Gal.  App.  211,  137  Pac. 
601. 

Illinois.  Journal  Co.  of  Troy  v.  F. 
A.  L.  Motor  Co.,  181  111.  App.  530;  Chi- 
cago &  M.  Tel.  Co.  V.  Type  Tel.  Co., 
137  -111.  App.  131,  aff'd  236  111.  476, 
86  N.  B.  107. 

Micbigan.  Young  v.  Moore,  162 
Mich.  60,  127  N.  W.  29;  People  v. 
Crucible  Steel  Co.  of  America,  150 
Mich.  563,  114  N.  W.  350. 

New  York.  Greene  v.  Shain,  22 
Misc.  720,  49  N.  Y.  Supp.  1061. 

Texas.  Keating  Implement  &  Ma- 
chine Co.  V.  Favorite  Carriage  Co.,  12 
Tex.  Civ.  App.  666,  85  S.  W.  417. 

West  Virginia.  Toledo  Tie  &  Lum- 
ber Co.  V.  Thomas,  33  W.  Va.  566,  25 
Am.  St.  Eep.  925,  11  S.  E.  37. 

See  also  §§  5941-5943,  supra. 

To  iavoke  the  application  of  such  a 
statute  to  an  action  brought  by  a  for- 
eign corporation,  it  must  be  shown 
that  the  corporation  in  question  is  one 
doing  business  in  the  state.  Thomas 
V.  Remington  Paper  Co.,  67  Kan.  599, 
73  Pac.  909. 


"The  object  of  the  Act  of  1899  is 
to  enable  the  state  to  control  foreign 
corporations.  Its  provisions  place  no 
grievous  burdens  upon  them.  Its  lan- 
guage is  plain  and  requires  no  learned 
interpretation.  It  means  exactly  what 
it  reads.  It  is  for  the  legislative  de- 
partment to  indicate  and  to  control 
the  public  policy  of  the  state;  and 
vyhen  clearly  indicated,  as  it  is  in  this 
act,  it  becomeiB  the  duty  of  the  courts 
to  enforce  and  not  to  obstruct  that 
policy.  It  is  much  more  to  the  public 
benefit  that  the  state  control  foreign 
corporations,  than  it  is  that  a  bill  for 
merchandise  shall  be  collected  by  the 
aid  of  our  courts."  United  Lead  Co. 
v.  J.  W.  Reedy  Elevator  Mfg.  Co., 
124  111.  App.  174,  aff'd  222  111.  199, 
6  Ann.  Cas.  637,  78  N.  E.  567. 

89  Keating  Implement  &  Machine 
Co.  V.  Favorite  Carriage  Co.,  12  Tex. 
Civ.    App.    666,   35   S.   W.   417. 

90  Sherman  Nursery  Co.  v.  Augen- 
baugh,  93  Minn.  201,  100  N.  W.  1101. 


10118 


Ch.  65]  Foreign  Coepobations  [§  5973 

tended  beyond  the  boundaries  so  defined,  and  only  contracts  with  the 
citizens  of  the  state  are  made  void  by'  the  statute ;  contracts  with 
foreign  corporation  and  persons  who  are  not  citizens  are  not  within 
the  purview  of  the  aet.'^ 

'  Where  the  statute  imposing  conditions  precedent  to  the  right  of 
foreign  corporations  to  do  business  within  the  state  does  not  declare 
that  contracts  made  in  violation  thereof  shall  be  void,  the  tendency 
of  the  courts  is  to  a  construction  maintaining  the  validity  of  the 
contract  and  holding  that  the  only  effect  of  such  legislation  in  the 
state  where  it  is  enacted  is  to  impose  the  prescribed  penalties  and  the 
expressed  disabilities.®^  Thus  where  a  constitutional  provision  pro- 
hibits a  foreign  corporation  from  doing  business  in  the  state  without 
having  a  place  of  business  with  an  authorized  agent  for  the  service 
of  process,  and  without  filing  a  copy  of  its  charter  with  the  secretary 
of  state,  and  a  statute  requires  foreign  corporations  to  file  with  the 
secretary  of  state  certain  documents,  appoint  an  agent  and  accept 
the  provisions  of  the  Constitution,  and  provides  that  any  corporation 
failing  to  comply  with  such  provisions  shall  not  be  entitled  to  the 
benefits  of  the  laws  of  the  state  relating  to  corporations  and  that  any 
person  acting  as  the  agent  of  a  foreign  corporation  which  shall  do 
business  in  contravention  of  such  statute  shall  be  deemed  guilty  of 
a  misdemeanor  and  shall  be  personally  liable  on  all  contracts  made  in 
the  state  by  him  for  and  in  behalf  of  such  corporation  during  the 
time  that  it  remains  so  in  default,  it  was  held  that  a  contract  mkde 
in  the  state  by  a  foreign  corporation  doing  business  therein  without 
compliance  with  such  constitutional  and  statutory  provisions  was  not 

91  St.  Louis,  A.  &  T.  Ey.  v.  Fire  West  Virginia.  Toledo  Tie  &  Lum- 
Ass'n,  60  Ark.  325,  28  L.  E.  A.  83,  ber  Co.  v.  Thomas,  33  W.  Va.  566,  25 
30  S.  W.  350.  Am.  St.  Eep.  925,  11  S.  E.  37. 

92  United  States.  Iowa  Lillooet  Gold  iThus  it  is  held  in  West  Virginia  that 
Min.  Co.,  Ltd.  v.  United  States  M-  a  contract  made  by  a  foreign  corpora- 
delity  &  Guaranty  Co.,  146  Fed.  437;  tion  before  it  has  complied  with  the 
Blodgett  V.  Lanyon  Zine  Co.,  120  Fed.  statutory  prerequisites  to  the  right  to 
893.  do  business  in  another  state  will  not 

Arkansas.  Woolf  ort  v.  Dixie  Cotton-  on    that    account   be   held    absolutely 

Oil  Co.,  77  Ark.  203,  113  Am.  St.  Eep.  void  unless   the   statute   expressly  so 

139,  7  Ann.  Cas.  217,  91  S.  W.  306.  declares,  and,  if  the  statute  imposes  a 

New  Jersey.     Alleghany  Co.  v.  AI-  penalty. upon  the  corporation  for  fail- 

len,  69  N.  J.  L.  270,  55  Atl.  724.  ing  to  comply  with  such  prerequisites, 

Utah.  A.  Booth  &  Co.  v.  Weigand,  30  such  penalty  will  be  deemed  exelusive 

Utah  135,  10  L.  E.  A.  (N.  S.)  693,  83  of  any  others.     Toledo  Tie  &  Lumber 

Pac.  734,  rev'g  28  Utah  372,  79  Pac.  Co.  v.  Thomas,  33  W.  Va.  566,  25  Am. 

570.  St.  Eep.  925,  11  S.  E.  37. 
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void  and  that  such  a  corporation  had  the  right  to  maintain  a  suit 
thereon  in  the  courts  of  the  state:'* 

A  statute  prescribing  the  terms  and  conditions  upon  .which  foreign 
corporations  may  be  admitted  to  do  business  in  the  state  and  making 
such  corporations  subject  to  all  the  restrictions,  requirements  and 
duties  imposed  upon  domestic  corporations  does  not  render  the  direc- 
tors liable  for  a  penalty  imposed  by  another  statute  upon  directors 
of  domestic  corporations  failing  to  file  an  annual  report.^* 


93  A.  Booth  &  Co.  V.  Weigand,  30 
Utah  135,  10  L.  E.  A.  (N.  S.)  693,  83 
Pac.  734,  rev'g  28  Utah  372,  79  Pao. 
570.  The  court  said:  "Unless  such 
an  intention  is  clearly  expressed  in 
the  statute  the  eooirts  will  not  hold 
such  contracts  void  or  nonenforee- 
able.  They  will  not  do  so  by  impli- 
cation from  loose  and  indefinite 
language.  *  *  *  The  state  is 
authorized  to  enforce  the  statute  and 
may  do  so  by  proper  proceedings  on 
its  behalf.  *  *  *  That,  together 
with  the  penalty  imposed  for  its  vio- 
lation, no  doubt  was  deemed  sufficient 
by  the  legislature  to  accomplish  the 
purpose  of  the  statute,  and  it  is  not 
for  the  judiciary  at  the  instance  or 
for  the  benefit  of  private  parties  to 
inflict  the  additional  and  harsh  pen- 
alty of  forfeiture  by  striking  down 
contracts  and  acta  not  evil  in  them- 
selves, especially  when,  as  here,  the 
contract  had  been  fully  executed  on 
the  part  of  the  corporation,  and  the 
consideration  thereof  accepted  and  re- 
tained by  the  citizen.  *  *  »  jf 
the  legislature  intended  to  deny  non- 
complying  corporations  the  power  or 
capacity  to  contract  in  this  state,  or 
to  deny  them  the  right  to  maintain  an 
action  in  our  courts  upon  contracts 
growing  out  of  business  eomducted  bj 
them  in  this  state,  it  well  could  have 
said  so  in  terms  of  no  uncertain  mean- 
ing, and  should  not  have  left  it  to 
conjecture  and  speculation.  Until  the 
legislature  has  expressed  such  an  in- 
tention in  clear  and  express  terms,  or 
until   such   an  intention   is   otherwise 


clearly  manifested,  we  may  well  pre- 
sume no  such  consequences  were  in- 
tended; and  we  are  neither  authorized 
nor  disposed  to  ingraft  them  upon  a 
statute  of  such  doubtful  language  and 
elastic  meaning  as  is  the  clause  re- 
ferred to.  The  authorities  all  recog- 
nize that  the  purpose  of  these  con- 
stitutional and  statutory  provisions  is 
not  designed  or  intended  as  a  prohibi- 
tion upon  foreign  corporations  to  con- 
tract in  the  state,  to  the  extent  of 
declaring  such  contracts  void  and  non- 
enforceable.  Until  the  legislature 
shall  do  so,  we  are  unwilling  to  give 
the  citizen  the  right  to  discharge  an 
innocent  contract  made  by  him  with 
a  noncomplyiug  corporation  and  to 
avoid  his  obligation  thereon  or  to  pro- 
hibit its  enforcement,  especially 
when,  as  here,  the  contract  on  the  part 
of  the  corporation  is  fully  executed 
and  the  citizen  has  received  ajid  re- 
tained the  consideration  thereof, 
merely  upon  the  ground  that  the  cor- 
poration failed  to  perform  'a  duty  , 
that  it  owed  to  the  state  at  large,  but 
the  nonperformance  of  which  in  no 
manner  prejudiced  him.'  Washburn 
Mill  Co.  V.  Bartlett,  3  N.  D.  138,  54 
N.  W.  544." 

»4  Young  V.  Moore,  162  Mich.  60,  127 
.N.  W.  29,  following  National  Park 
Bank  v.  Eemsen,  158  U.  S.  337,  39  L. 
Ed.  1008,  and  distinguishing  Nelson  v. 
Bank  of  Fergus  County,  157  Fed.  161, 
13  Ann.  Cas.  811;  Miller  v.  Quiney, 
179  N.  Y.  294,  72  N.  E.  116,  and  Stark- 
weather &  Shepley  v.  Brown,  25  E.  I. 
142,  55  Atl.  201. 
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§  5974.  Substantial  compliance  with  conditions.  Where  a  cor- 
poration has  made  an  honest  effort  to  comply  with  a  statute  pre- 
scribing conditions  precedent  to  the  right  of  a  foreign  corporation  to 
do  business  in  the  state  and  a  compliance  has  been  had  so  far  as  it 
was  possible,  an  action  brought  by  such  corporation  in  the  state  will 
not  be  dismissed  because  of  the  technical  insufSeiency  of  the  compli- 
ance with  the  statute.^*  And  if  the  foreign  corporation  has  sub- 
stantially complied  with  the  conditions  imposed  by  the  statute,  the 
failure  of  the  official  charged  by  the  statute  with  the  performance 
of  certain  duties  to  perform  the  same  and  thus  complete  the  require- 
ments of  the  statute  will  not  affect  the  validity  of  contracts  entered 
into  by  the  corporation  in  the  state.*®  But  where  the  statutes  of  a 
state  requiring  foreign  corporations  to  do  and  perform  certain  acts 
are  mandatory,  they  must  receive  substantial  compliance  before  such 
corporations  will  be  allowed  to  maintain  their  actions  in  the  state  to 
enforce  contracts  entered  into  prior  to  their  compliance  with  the 
law.s' 

§5975.  Alleging  and  proving  compliance  with  statutory  condi- 
tions. The  questions  of  the  necessity  and  sufficiency  of  allegations 
of  a  foreign  corporation's  compliance  with  statutory  conditions  and 
the  burden  of  proof  and  prestimption  as  to  such  compliance  are  dis- 
cussed in  a  later  section.'* 

A  license  or  certificate  issued  by  a  public  officer  to  a  foreign  cor- 
poration, in  pursuance  of  a  statute,  authorizing  it  to  do  business  in 
the  state,  is  at  least  prima  facie  evidence  that  the  corporation  has 

95  Jordan  v.  Western  IT.  Tel.  Co.,  the  county  recorder  of  any  county  of 
69  Kan.  140,  76  Pac.  396.  the  state  with  whose  laws  the  foreign 

96  American  Ins.  Co.  v.  Butler,  70  corporation  sought  to  comply,  as  re- 
Ind.  1.  quired  by  such  laws,  and  no  certified 

97Tarr  v.  Western  Loan  &  Savings  copy  of  its   articles   of  incorporation 

Co.,  15  Idaho  741,  21  L.  E.  A.  (N.  S.)  had  been  filed  with  any  recorder  of 

707,  99  Pac.  1049.  any  county  of  the  state,  it  was  held 

Where  a  foreign  corporation,  at  the  that    the    corporation    had    failed    to 

time  it  entered  into  a  contract,  had  comply  3ubstantially  with  the  require- 

filed  its  designation  of  agent  and  prin-  ments  of  the  statute  and  that  there- 

cipal  place  of  business  as  required  by  fore  it  could  not  maintain  an  action 

statute   and   had   filed   a   copy  of  its  to  enforce  any  contract  entered  into 

articles  of  incorporation  with  the  see-  by  it  while  thus  in  default.     Tarr  v. 

retary  of  state,  duly  certified  to  by  Western  Loan  &  Savings  Co.,  15  Idaho 

the  secretary  of  state  of , the  territory  741,  21  L.  B.  A.   (N.  S.)   707,  99  Pac. 

where  the  corporation  was  organized,  1049. 

but  such  copy  was  not  certified  to  by  98  See  §  5997,  infra. 
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complied  with  the  law,^^  unless  the  contrary  appears  on  its  face.^ 
Under  a  statute  providing  that  if  the  secretary  of  state  is  satisfied 
that  a  foreign  corporation  has  complied  with  all  the  provisions  of 
the  statute  regulating  the  right  of  forei^  corporations  to  do  busi- 
ness in  the  state  and  is  entitled  to  do  business  therein,  he  shall  issue 
his  certificate  stating  such  compliance  and  that  it  is  entitled  to  do 
business  accordingly,  it  is  held  that  where  by  stipulation  of  the  parties 
to  an  action  a  certificate  of  the  secretary  of  state,  showing  that  all 
the  provisions  of  the  statute  authorizing  corporations  of  a  kind 
similar  to  the  plaintiff  corpoi-ation  to  do  business  in  the  state  had 
been  complied  with  by  it  was  offered  and  admitted  in  evidence,  sub- 
ject to  any  valid  objection  thereto,  and  no  objection  was  urged  to  the 
competency  or  relevancy  of  such  certificate,  it  was  adequate  to  estab- 
lish, prima  facie,  at  least,  the  authority  of  the  plaintiff  corporation 
to  do  business  in  the  state.^  Under  a  statute  providing  that  before 
any  foreign  corporation  shall  begin  to  do  business  in  the  state  it  shall 
file  in  the  office  of  the  secretary  of  state  a  certificate  stating  the  loca- 
tion of  its  principal  place  of  business  in  the  state  and  designating  an 
agent  upon  whom  processi  against  it  inay  be  served,  and  that  any 
foreign  corporation  which  had  prior  to  the  enactment  of  such  statute 
engaged  in  business  within  the  state,  might,  within  a  prescribed  time, 
file  such  certificate,  and  thereupon  all  contracts  previously  made  by  it 
should  be  validated,  it  was  held  that  noncompliance  with  the  statute 
was  not  shown  by  the  mere  production  of  a  certificate  which  was  de- 
fective, as  there  might  have  been  another  certificate  of  appointment 
which  was  in  accordance  with  the. requirements  of  the  statute,  and  that 
it  was  for  the  defendant  to  show  that  the  proper  certificate  was  not 
filed  in  the  office  of  the  secretary  of  state,  "for  until  the  contrary  was 

99  Gutzeil  V.  Pennie;  95  Cal.  598,  30  it  of  its  corporate  e^stenee,  a  fact  to 

Pac.  836;  Strasbaugh  v.  Steward  Sani-  be  proven  against  it,  was  admissible 

tary  Can  Co.,  127  Md.  632,  96  Atl.  863;  to  prove  that  fact,  and  while  not  the 

American  Ins.   Co.  v.   Smith,  19   Mo.  strongest  possible  assurance  of  its  ex- 

App.  627,  73  Mo.  368;  Washington  Nat.  istence  as  a  foreign  corporation,  was 

Building,  Loan  &  Investment  Ass'n  v.  not  secondary  evidence  of  the  incor- 

Stanley,  38  Ore.  319,  58  L.  E.  A.  816,  poration.     Knbxville   Nursery   C».  v. 

84  Am.  St.  Rep.  793,  63  Pac.  489.  Com.,  21  Ky.  I/.  Rep.  1483,  55  S.  W. 

In  a  prosecution  against  a  foreign  691. 

corporation  for  carrying  on  business  i  Washington  County  Mut.  Ins.  Co. 

in  the  state  without  complying  with  v.  Chamberlain,  16  Gray  (Mass.)  165. 

its   laws    respecting   foreign    corpora-  2  Washington   Nat.   Building,   Loan 

tions,   it  was  held  that   a  certificate  &    Investment    Ass'n  v.   Stanley,  38 

filed  by  it  in  the  office  of  the  secretary  Ore.  319,  58  L.  E.  A.  816,  84  Am.  St. 

of  state,  which  was  a  declaration  by  Rep.  793,  63  Pac.  489. 
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shown,  it  would  be  presumed  that  the  plaintiff  corporation  had  fully 
complied  with  the  law.^ 

Where  the  statute  does  not  invalidate  contracts  made  in  the  state  liy 
a  corporation  which  has  not  complied  therewith;  it  is  not  error  to 
refuse  to  admit  in  evidence  a  certificate  of  the  officer,  in  whose  office 
documents  necessary  to  compliance  are  required  by  the  statute  to 
be  filed,  setting  forth  that  such  corporation  has  not  filed  such  docu- 
-ment  in  his  office.* 

That  a  foreign  corporation  has  complied  with  the  conditions  pre- 
scribed by  a  statute,  regulating  its  right  to  do  business  in  the  state, 
cannot  be  shown  by  parol  evidence.*  Noncompliance,  with  the  condi- 
tions prescribed  for  the  doing  of  business  by  foreign  corporations 
within  the  state  cannot  be  shown  by  the  testimony  of  a  party  who 
is  not  the  custodian  of  the  corporate  records  of  the  state  that  he  has 
examined  the  files  in  the  office  of  the  custodian  and  has  not  found 
any  record  indicating  that  a  certain  foreign  corporation  has  com- 
plied with  such  conditions.® 

§5976.  Assettini^  noncompliance  with  statute  on  appeal.    Qn  an 

appeal  from  a  judgment  in  favor  of  the  plaintiff,  ordinarily  the  ob^ 
jection  cannot  be  raised  for  the  first  time  that  the  plaintiff' foreign 
corporation  has  failed  to  comply  with  the  statutory  conditions  prece- 
dent to  its  rigit  to  maintain  an  action  in  the  state.' 

S  Sidway  v.  Harris,  66  Ark.  387,  50  the  other  hand,  it  seems  equally  clear 

S.  W.  1002.  that  if  the  statutes,  of  the  state  whiph 

4  North  Mercer  Natural  Gas  Cp.  v.  prescribe  the  terms  upon  which  eorpo- 

Smith,  27  Ind.  App.  472,  61  N.  B.  10.  rations  shall  do  business  in  the  state 

sPattison  v.  Gulf  Bag  Co.,  116  La.  direct  the.issuance  by  the  secretary  ipf 

963,  114  Am.  St.  Rep.  570,  41  So.  224.  state. of  a  certificate  of  authority  to 

"It  must  be  readily  conceded  that  do   business,   then   such   certificate   i? 

unless  the  statutes  of  this   state   di-  the  best  evidence  of  such  authority, 

rected  the  secretary  of  state  to  grant  and  must  be  received  in  evidence  by 

to  a  foreign  corporation  a  certificate  ,  the  courts  when  the  right  of  a  corpo- 

of   authority   to    do  business   in   this  ration  to  ,do  business  here  is  called  in 

state,  such  authority  must  be  proved,  question."     J.    R.    Watkins    Medical 

when   called  in   question,   by  the   in-  Co.  v.  Martin,  132  Ark.  108,  200  S.  W. 

troduction   orf  the   documents   on   file  283. 

in  the  office  of  the  secretary  of  state  6  El  Paso  &  S.  W.  R.  Co.  v.-  Kelly, 

showing  compliance  with  the  laws  of  (Tex.  Civ.  App.),  83  S.  W.  855. 

the  state,  for  it  is  well  settled  that  '?  Wetzel  &  T.  Ry.  Co.  v.  Tepnis  Bros. 

the  existence   and   contents   of   docu-  Co.,   145  Fed.  458,   7  Ann.   Cas.  426; 

ments  in  the  custody  of  a  public  of-  Standard  Oil  Go.  v.  Holmes'  Estate, 

fleer  cannot  be  proved  merely  by  the  82  111.  App.  476,  aff'd  183  111.  70>,55 

offl,cer's   certificate   of   contents.     On  N.  ,B.  647;   City  Trust,  Safe  Deposit 
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§  5977.  Actions  to  recover  penalties  for  violation  of  statutes.  As 
will  be  seen  elsewhere,  statutes  regulating  the  right  o£  foreign  cor- 
porations to  do  business  in  the  state  frequently  impose  a  special 
penalty  for  the  failure  of  a  foreign  corporation  doing  business  in  the 
state  to  comply  with  certain  conditions  precedent  to  its  right  to 
do  business  therein.' 

Whether  the  business  in  which  the  corporation  has  engaged  is 
intrastate  business  or  only  interstate  commerce  business  is  one  of 
fact  to  be  determined  by  the  proper  tribunal.'  Where  there  is  any 
evidence  tending  to  show  that  the  corporation  had  engaged  in  busi- 
ness in  the  state  the  question  of  whether  or  not  it  had  so  engaged 
in  business  should  be  submitted  to  the  jury.^** 

Where  a  statute  provides  that  any  foreign  corporation  doing  busi- 
ness in  the  state  which  shall  fail  or  refuse  to  comply  with  its  require- 
ments shall  be  subject  to  a  fine  of  not  less  than  one  thousand  dol- 
lars, a  penalty  in  excess  of  the  minimum  amount  prescribed  by  the 
statute  may  be  imposed.^^ 


&  Surety  Co.  of  PhUadelphia  v.  Wil- 
son Mfg.  Co.,  58  N.  T.  App.  Div.  271, 
68  N.  Y.  Supp.  1004;  Marcus  v.  J.  I. 
Case  Threshing  Mach.  Co.,  —  Tex. 
Civ.  App.  — ,  197  S.  W.  478. 

See  further,  as  to  this  question, 
J  5999,  infra. 

Where  a  foreign  corporation  doing 
business  in  a  state  cannot  maintain  a 
suit  without  alleging  and  proving  that 
it  has  a  permit  to  do  business  in  the 
state,  it  is  held  that  the  question 
whether  it  has  obtained  such  permit 
can  be  made  for  the  first  time  in  a 
court  of  review.  See  Manaur  &  Teb- 
betts  Implement  Co.  v.  Beer,  19  Tex. 
Civ.  App.  311,  45  S.  W.  972. 

8  See  Finlay  Brewing  Co.  v.  People, 
111  111.  App.  200;  Larkin  Co:  v.  Com., 
172  Ky.  106,  189  S.  W.  3;  Com.  v.  Par- 
liu  &  Orendorff  Co.,Ml8  Ky.  168,  80 
S.  W.  791;  Com.  v.  Bead  Phosphate 
Co.,  113  Ky.  32,  67  S.  W.  45. 

See  also  §  5943,  supra. 

In  Kentucky  in  an  action  by  the 
state  against  a  foreign  corporation  to 
recover  the  penalty  for  engaging  in 
business  in  the  state  without  filing  a 
certain  statement   as   required  by   a 


statute  of  the  state,  it  was  held  th;it 
a  recovery  of  the  penalty  might  be 
had  if  it  was  shown  that  the  foj-eign 
corporation  had  engaged  in  business 
in  the  state,  and  that  it  was  not  neces- 
sary for  the  state  to  show  that  the 
statement  had  not  been  filed  by  the 
foreign  corporation,  but  the  duty  of 
showing  a  compliance  with  the  statute 
by  the  filing  of  the  required  statement 
rested  on  the  defendant.  Com.  v. 
Bead  Phosphate  Co.,  113  Ky.  32,  67 
S.  W.  45. 

In  such  a  prosecution  neither  a  writ- 
ten answer  nor  a  reply  to  such  answer 
if  filed,  is  required,  but  only  a  plea 
of  not  guilty  is  necessary.  Larkin  Co. 
V.  Com.,  172  Ky.  106,  189  S.  W.  3. 

9  Com.  V.  Bead  Phosphate  Co.,  113 
Ky.  32,  67  S.  W.  45.  See  §  5784, 
supra. 

10  Com.  V.  Bead  Phosphate  Co.,  113 
Ky.  32,  67  S.  W.  45.  See  §5784, 
supra. 

XI  Western  TJ.  Tel.  Co.  v.  State,  82 
Ark.  309,  12  Ann.  Cas.  82,  101  S.  W. 
748.  McCuUoeh,  J.,  said:  "The  sec- 
tion of  the  statute  which  fixes  the 
penalty  is  peculiarly  phrased  in  that  it 
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An  action  to  recover  the  penalties  "imposed  by  a  statute  for  the 
failure  by  a  forei^  corporation  to  comply  with  certain  conditions 
precedent  to  its  right  to  do  business  in  the  state  is  a  civil  suit  and 
not  a  criminal  proceeding,  and,  therefore,  a  federal  court,  sitting  as 
a  court  of  chancery  has  jurisdiction  to  enjoin  actions  for  the  recovery 
of  such  penalties.^^  Such  a  suit  to  enjoin  the  institution  or  prosecu- 
tion of  an  action  for  the  penalties  imposed  by  the  statute  for  its  viola- 
tion cannot,  however,  be  maintained,  as  it  is  an  action  against  the 
state,  and  for  that  reason  within  the  prohibition  of  the  Eleventh 
Amendment  to  the  Constitution  of  the  United  States.^' 

Under  a  statute  providing  that  if  a  foreign  corporation  shall  fail 
to  comply  with  the  statutory  requirements  prerequisite  to  its  right 
to  do  business  in  the  state  it  shall  be  the  duty  of  the  secretary  of  state 
to  report  such  fact  to  the  prosecuting  attorney  of  the  county  in  which 
the  business  of  such  corporation  shall  be  located,  and  thereupon  the 
prosecuting  attorney  shall  institute  proceedings  to  recover  the  statu- 
tory penalty  imposed  for  noncompliance,  such  a  report  is  a  condi- 
tion precedent  to  such  proceedings  by  the  prosecuting  attorney.** 

§  5978.  Business  vtrhich  may  be  transacted  by  foreign  corporation 
complying  with  statutory  requirements.  When  a  statute  provides 
that  any  foreign  corporation  upon  compliance  with  certain  statutory 
requirements  shall  have  power  to  transact  every  kind  of  business  in 
the  state  in  the  same  manner  aad  to  the  same  extent  as  domestic 
corporations,  it  is  held  that  the  mere  filing  by  a  foreign  corporation 
of  its  articles  of  incorporation  in  compliance  with  the  statute  author- 
izes the  corporation  to  transact  all  the  business  named  therein  not 

prescribes    only   a   minimum   penalty,  sand  dollars,  to  be  recovered  by  the 

"failing    to   prescribe     the     maximum,  state  in  any  court  of  competent  juria- 

This,   however,    does    not    render    the  diction,  a  verdict  for  eight  thousand 

penalty    feature    of    the    statute    in-  dollars  was  held  to  be  excessive  when 

valid  and  the  trial  court  or  jury  could  the  corporation  had  done  business  in 

■assess  a  penalty  in  excess  of  the  mini-  the  state  in  violation  of  the  statute 

mum  amount  prescribed  by  the  statute,  for  but  a  short  period,  and  the  ease 

*    *     *    Prese  v.  State,  23  Fla.  267,  was  reversed  on  this  ground.     Finlay 

2  So.  1;  In  re  Yell,  107  Mich.  228,  65  Brewing  Co.  v.  People,  111  111.  App. 

N.  W.  97."  200. 

Under    a    statute    providing    that  12  Western  U.  Tel.  Co.  v.  Andrews, 

every  corporation  amenable  to  its  pro-  154  Fed.  95. 

visions  which  should  neglect   or  fail  13  Western  U.  Tel.  Co.  v.  Andrews, 

to   comply   with   any  of   the   require-  154  Fed.  95.                                            ' 

ments  of  the  statute,  should  be  subject  14  State  v.  Kettle  EiverCo.,  214  Fed. 

to  a  penalty  of  not  less  than  one  thou-  71. 
sand  dollars  nor  exceeding  ten  thou- 
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expressly  prohibited  by  law.^^  A  foreign  corporation  does  not  merely 
by  its  compliance  with  the  laws  of  the  state  regulating  the  right 
of '  foreign  corporations  to  do  business  therein,  become  entitled  to 
carry  on  in  the  state  a  business  which  no  one  can  engage  in  without 
securing  from  the  state  a  license  to  carry  on  such  business.^* 

§  5979.  Change  in  name  aiter  compliance  with  conditions.  Where 
a  foreign  corporation  has  complied  ^(fith  the  requirements  of  a  statute 
regulating  its  right  to  do  business  in  the  state,  and  is  granted  a  per- 
mit to  do  business  in  the  state  for  a  period  of  ten  years,  the  fact  that 
thereafter  and  during  such  period  it  changed  its  name,  but  made  no 
other  change  in  its  charter,  in  the  character  of  its  business  or  the 
management  thereof,  does  not  necessitate  its  procuring  a  new  per- 
mit, and  the  permit  granted  to  it  under  its  old  name  will  inure  to  its 
benefit  under  the  new  name  and  authorize  it  to  transact  business  in 
the  state  in  its  corporate'  capacity  during  the  period  covered  by  the 
permit.^'  Where  a  foreign  corporation  in  compliance  with  a  statute 
of  the  stat6  has  appointed  an  agent  to  accept  and  teceive  service  of 
process  in  the  state,  and  subsequently  changes  its  corporate  name,  the 
corporation  remaining,  however,  the  same  artificial  being,  such  change 
of  name  does  not  necessitate  the  appointment  of  another  agent  for 
such  purpose.^'      ' 

XVI.   PROCEEDINGS    TO   EXCLUDE   FOREIGN    CORPORATIONS 

§5980.  In  general.  Where  a  foreign  corporation  violates  the 
laws  of  a  state  in  which  iu  is  doing  business,  it  cannot  complain  of 
tlje  procedure  which  the  state  ha,s  adopted  to  determine  whether  it  has 
abused  the  epurtesy  shown  it,  and  has  thereby  forfeited  a  continuance 
of  it.i9 

15  State  V.  Nichols,  47  Wash.   117,  N.  Y.  Gen.  Corp.  Law,  §  6,  as  amended 

91  Pae.  632.  by  Laws  1911,  c.  368. 

As  to  the  powers  of  a  foreign  eor-  19  State  v.  Standard  Oil  Co.  of  Ken- 

poration,  see  subd.  ni,  supra.  tucky,   120  Tenn.   86,   110  S.  W.  565. 

16 E.    A.    Strout    Co.    v.    HoweU,   4  The  court  said:     "In  what  has  been 

Boyce  (Del.)   31,  85  Atl.  666.  said  we  have  assumed  that  foreign  cor- 

17  St.  Louis  Expajided  Metal  Fire  porations  doing  business  in  the  state 
Proofing  Co.  v.  Beilharz  (Tex.  Civ.  are  entitled  to  the  same  status  and 
App.),  88  S.  W.  512.    See  §  747,  sujira.  rights  as   domestic   eorrporations ;   and 

18  Cable  Co.  V.  Eathgeber,  21  S.  D.  in  truth  they  are  so  entitled  under  the 
418,  113  N.  W.  88.  See  People  v.  act  in  question  (chapter  140,  Acts  of 
Hugo,  181  N.  Y.  App.  Div.  149,  168  1903),  in  respect  of  proceedings  to 
N.   Y.   Supp.   80,   for   construction   of  stop  them  from  doing  business  here, 
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The  state  grants  it  a  privilege  which  it  may  revoke  at  pleasure, 
and  when  it  exercises  its  franchises,  in  contravention  of  its  laws, 
that  privilege  may  be  revoked,  and  when  the  fact  is  ascertained,  judg- 
ment may  be  rendered  excluding  it  from  the  state.  The  revoca 
tion  of  a  permission  given  to  a  foreign  corporation  to  do  business  in 
a  state  isnot  an  infliction  of  a  penalty;  it  is  not  the  deprivation  of  a 
right.  The  privilege  is  like  any  other  license,  and  the  withdrawal 
or  cancellation  of  it  in  consequence  of  the  commission  of  a  crime 
is  not  punishment  in  a  legal  sense.^" 

As  a  general  rule,  when  a  foreign  corporation  engages  in  business 
in  a  state  in  violation  of  a  statutory  prohibition,  or  without  comply- 
ing with  conditions  precedent  prescribed  by  the  statutes  of  the 
Sitate  or  engages  in  transactions  contrary,  to  public  policy,  the  proper 


and  it  seems  frOm  the  authorities  cited 
that  they  have  been  treated  with  the 
same  eonsideration  in  many  other 
states.  But  it  is  well  to  remember, 
and  to  remark,  that  they  have  no  con- 
tract rights  with  the  state.  They  are 
here  merely  on  sufferjance,  guests,  as 
it  were,  of  the  state,  and  have  no  ri^ht 
to  complain  of  the  procedure  which 
the  state  has  adopted  to  try  the  ques- 
tion whether  they  have  abused  the 
courtesy '  shown  them,  and  have  there- 
by forfeited  a  continuance  of  it." 

20  State  V.  Harris,  50  Minn.  128,  52 
N.  W.  387,  531;  State  v.  Standard  Oil 
Co.,  218  Mor.  1,  116  S.  W.  902;  State 
V.  Standard  Oil  Co.,  61  Neb.  28,  87 
Am.  St.  Eep.  449,  84  N.  W.  413,  citing 
Miles  V.  State,  53  Neb.  305,  73  N.  W. 
678,  and  Martin  v.  State,  2^  Neb.  871, 
36  N.  W.  554.      '  •■   ; 

"It  certainly  cannot  be  contended 
in  the  light  of  the  authorities  that 
where  a  foreign  corporation  is  doing 
business  in  a  state  merely  through 
comity  or  acquiescence  or  even  under' 
a  license  given  without  valuable  con- 
sideratiom  there  is  a  contract  binding 
the  state  not  to  exercise  its  power 
to  exclude.  It  is  true  that  if  the  en- 
try into  the  state  was  under  a  statute 
prescribing  certain  terms  and  condi- 
tions which  were  met  and  in  return 
for  Which  the  corporation  was  given 


the  right  for  a  certain  time  to  do 
business  in  the  state  a  contract  would 
arise  that  might  not  be  violated  by  the 
state.  Such  was  the  holding  in  Ameri- 
can Smelting  Coi  v.  Colorado,  204  U.  S. 
115,  51  L.  Ed.  393.  We  are  not  cited 
to  any  contract  or  action  under  any 
statute  having  the  force  of  a  contract 
by  or  under  which  the '  appellee  was 
originally  admitted  or  permitted  to 
continue  in  business  in  the  state." 
State  V.  Louisville  %  N.  E.  Co.,  97 
Miss.  35,  Ann.  Cas.  1912  C  1150,  53 
So.  454,  51  So.  918. 

When  a  foreign  corporation  accepts 
a  license  permitting  it  to  do  business 
in' a  state  other  than  that  of  its  crea- 
tion, it  is  ail  implied  condition  that  it 
agrees  to  transact  such  business  under 
and  in  obedience  to  the  laws  of  the 
state  granting  such  permission  in  the 
same  manner  as  a  domestic  corporation 
should  transact  similar  business,  and 
thaty  if  it  violates  the  laws  of  the 
state,  then  it  shall  thereby  forfeit  its 
rights -to  such  license,  in  the  same 
manner  that  the  domestic  corporations 
will  forfeit  their  charter  rights  by 
offending  against  the,  laws.  State  v. 
Standard  Oil  Co.,  218  Mo.  1,  116  S.  W. 
902,  citing  Orient  Ins.  Co.  v.  Daggs, 
172  XJ.  S.  557,  43  L.  Ed.  552;  Hooper 
V.  California,  155  II.  S.  647,  39  L.  Ed. 
297. 
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remedy  to  oust  and  exclude  it  from  such  state,  is  by  information  in 
the  nature  of  quo  warranto,  unless  some  other  remedy  is  prescribed 
by  statute.*^  In  an  original  proceeding  in  quo  warranto  against  a 
foreign  corporation  in  the  supreme  court  of  a  state  the  court  has 
no  jurisdiction  to  annul  a  contract  entered  into  by  such  corporation 
in  the  state,  where  the  jurisdiction  of  the  supreme  court  is  in  quo 
warranto  alone,  as  a  grant  of  that  jurisdiction  does  not  authorize 
the  joinder  to  a  cause  of  action  for  ouster  of  another  one  for  the 
amendment  of  a  contract,  merely  because  the  subject-matter  of  the 
latter   possesses    incidental    connection    with   the    subject-matter   of 


21  United  States.  Standard  Oil  Co. 
V.  Missouri,  224  U.  S.  270,  56  L.  Ed. 
760,  Ann.  Cas.  1913  D  936,  aff'g  218 
Mo.  1,  116  S.  W.  902;  Ames  v.  Kansas, 
111  V.  S.  449,  28  L.  Ed.  482. 

Colorado.  Iron  Silver  Min.  Co.  v. 
Cofvie,  31  Colo.  450,  72  Pao.  1067. 

Iowa.  State  v.  Omaha  &  C.  B.  Rail- 
way &  Bridge  Co.,  91  Iowa  517,  60 
N.  "W.  121;  State  v.  Fidelity  &  Cas- 
ualty Ins.  Co.,  77  Iowa  648,  42  N.  W. 
509. 

Kansas.  State  v.  Kansas  City  Stock- 
yards Co.,  94  Kan.  96,  L.  E.  A.  1918 
B  680,  145  Pac.  831;  State  v.  William 
J.  Lamp  Brewing  Co.,  79  Kan.  705, 
29  L.  E.  A.  (N.  S.)  44,  102  Pac.  504; 
State  V.  Kansas  Natural  Gas  Co.,  71 
Kan.  785,  81  Pac.  506;  State  v.  Ameri- 
can Book  Co.,  65  Kan.  847,  69  Pac. 
563.  See  State  v.  Topeka,  31  Kan. 
452,  2  Pac.  593. 

MicMgan.  Attorney  General  v.  Na- 
tional Cash  Eegister  Co.,  182  Mich.  99, 
Ann.  Cas.  1916  D  638,  148  N.  W.  420; 
Attorney  General  v.  A.  Booth  &  Co., 
143  Mich.  89,  106  N.  W.  868;  Secretary 
of  State  V.  National  Salt  Co.,  126  Mich. 
644,  86  N.  W.  124. 

Minnesota.  State  v.  Fidelity  &  Cas- 
ualty Ins.  Co.,  39  Minn.  538,  41  N.  W. 
108. 

Missouri.  State  v.  Arkansas  Lum- 
ber Co.,  260  Mo.  212,  169  S.  "W.  145; 
State  V.  International  Harvester  Co. 
of  America,  237  Mo.  369,   141  S.  "W. 


672;  State  v.  Standard  Oil  Co.,  218 
Mo.  1,  116  S.  W.  902,  aff'd  224  U.  S. 
270,  56  L.  Ed.  760,  Ann.  Cas.  1913  D 
936. 

Nebraska.  State  v.  Standard  Oil  Co., 
61  Neb.  28,  87  Am.  St.  Eep.  449,  84 
N.  W.  413.  See  State  v.  Nebraska  ^ 
Distilling  Co.,  23  Neb.  700,  46  N.  W.' 
155. 

Ohio.  State  v.  Fidelity  &  Casualty 
Ins.  Co.,  49  Ohio  St.  440,  16  L.  E.  A. 
611,  24  Am.  St.  Eep.  573,  31  N.  E.  658; 
State  v.  Western  Union  Mut.  Life  Ins. 
Co.,  47  Ohio  St.  167,  8  L.  E.  A.  129, 
24  N.  E.  392. 

South  Dakota.  State  v.  Central 
Lumber  Co.,  24  S.  D.  136,  42  L.  E.  A. 
(N.  S.)  804,  123  N.  W.  504;  Wright 'v. 
Lee,  4  S.  D.  237,  55  N.  W.  931. 

Texas.  See  Western  U.  Tel.  Co.  v. 
State  (Tex.  Civ.  App.),  121  S.  W. 
194. 

See  §  3224  et  seq.,  supra. 

Where  a  foreign  corporation  secures 
from  the  state  the  right  to  operate 
stockyards  therein,  and  in  addition 
thereto  it  engages  in  the  business  of 
a  common  carrier  of  freight,  it  may 
be  ousted  from  the  state.  State  v. 
Kansas  City  Stockyards  Co.,  94  Kan. 
96,  L.  B.  A.  1918  B  680,  145  Pae.  831. 

For  a  discussion  of  quo  warranto 
and  of  the  distinction  between  the 
remedy  by  writ  of  quo  warranto  and 
an  information  in  the  nature  of  quo 
warranto,  see  §§  3216-3276,  supra. 
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the  former.^  In  quo  warranto  the  court  has  jurisdiction  to  review  the 
action  of  a  public  oiScer  in  issuing  a  permit  or  certificate  authorizing 
the  corporation  to  do  business  in  the  state,  for  in  granting  a  permit  or 
certificate,  ofQcers  act  ministerially  and  not  judicially .^^  In  a  pro- 
ceeding of  this  character  the  court  will  not  review  the  action  of  the 
charter  board  in  refusing  an  application  made  to  it  by  such  cor- 
poration for  permission  to  transact  business  in  the  state.^* 

The  proper  judgment  in  quo  warranto  proceedings  is  not  to  oust 
the  corporation  from  the  franchise  of  being  a  corporation,  or  from 
any  of  the  franchises  conferred  upon  it  by  the  law  of  its  creation,  but 
from  the  exercise  of  its  franchises  in  the  state  where  such  proceed- 
ing is  brought.**     The  authority  to  inquire  by  a  proceeding  in  the 


SB  State  V.  Ameriean  Book  Co.,  65 
Kan.  847,  69  Pao.  563,  dismissed  Ameri- 
can Boot  Co.  V.  Kansas,  193  TJ.  S.  49, 
48  L.  Ed.  613. 

"By  omitting  to  prescribe  other 
remedies,  the  legislature  intended  to 
leave  the  state  free  to  enforce  the 
statute  by  employing  any  of  those 
which  the  ,  common  law  furnishes 
(State  V.  Book  Co.,  69  Kan.  1,  8,  76 
fac.  411,  1  L.  E.  A.  [N.  S.]  1041), 
and  every  corporation  failing  to  ob- 
tain a  certificate  of  authority  exposes 
itself  to  an  action  of  qua  warranto 
or  injunction  to  prevent  the  further 
local  exercise  of  corporate  privileges 
and  powers."  Burch,  J.,  in  State  v. 
Western  Union  Tel.  Co.,  75  Kan.  609, 
90  Pae.  299. 

23  State  V.  Fidelity  &  Casualty  Ins. 
Co.,  39  Minn.  538,  41  N.  W.  108;  State 
V.  Fidelity  &  Casualty  Ins.  Co.,  49 
Ohio  St.  440,  16  L.  E.  A.  611,  34  Am. 
St.  Eep.  573,  31  N.  E.  658.  See  also 
State  V.  Kansas  Natural  Gas  Co.,  71 
Kan.  785,  81  Pao.  506;  State  v.  Stand- 
ard Oil  Co.,  218  Mo.  1,  116  S.  W.  902. 

24  State  v.  Kansas  Natural  Gas  Co., 
71  Kan.  785,  81  Pae.  506. 

25  State  V.  Western  Union  Mut.  Life 
Ins.  Co.,  47  Ohio  St.  167,  8  L.  E.  A. 
129,  24  N.  E.  392;  Wright  v.  Lee,  2 
S.  D.  596,  51  N.  W.  706.  See  also 
§  3270,  supra,  and  Iron  Silver  Min.  Co. 
V.  Cowie,  31  Colo.  450,  72  Pae.  1067; 


State  v.  Omaha  &  C.  B.  Eailway  & 
Bridge  Co.,  91  Iowa  517,  60  N.  W.  121; 
State  V.  Fidelity  &  Casualty  Co.,  77 
Iowa  648,  42  N.  W.  509;  State  v. 
Kansas  Natural  Gas  Co.,  71  Kan.  785, 
81  Pae.  506;  State  v.  American  Book 
Co.,  65  Kan.  847,  69  Pae.  563;  State  v. 
Fidelity  &  Casualty  Co.,  39  Minn.  538, 
41  N.  W.  108;  State  v.  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  Eep.  449, 
84  N.  W.  413;  State  v.  Fidelity  & 
Casualty  Ins.  Co.,  49  Ohio  St.  440,  16 
L.  E.  A.  611,  34  Am.  St.  Eep.  573,  31 
N.  E.  658;  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  1,  44  S.  W. 
936. 

"A  state  has  the  power  of  a  sover- 
eign to  prohibit  foreign  cprporations 
from  exercising  their  franchises,  car- 
'rying  on  their  ordinary  corporate  busi- 
ness, within  its  borders;  and  when, 
in  defiance  of  such  prohibition,  and 
contrary  to  our  law,  a  foreign  corpo- 
ration does  assume  to  exercise  corpo- 
rate franchises  in  a  manner  affecting 
public  interests,  quo  warranto  will  lie 
for  the  purpose  of  determining  the 
right  in  question,  and  of  applying  a 
remedy,  although  it  is  true  that  the 
courts  of  a  state  have  no  power  to  af- 
fect by  their  judgments  the  corporate 
existence  of  foreign  corporations.  We 
can  restrain  the  exercise,  within  our 
own  jurisdiction,  of  corporate  fran- 
chises inconsistent  with  our  own  sov- 
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nature  of  quo  warranto  whether  a  corporation  de  facto,  organized  and 
acting  under  the  laws  of  another  state,  is  in  all  respects  a  legal  and 
valid  corporation  belongs  to  the  state  by  which  it  was  created  and 
to  it  alone,  and  if  such  state  fails  to  institute  proceedings  to  divest 
it  of  its  assumed  franchises,  no  one  else  can  do  so.*^  Under  a  statute 
providing  the  remedies  formerly  obtained  by  the  writ  of  quo  warranto 
or  proceedings  by  information  in  the  nature  of  quo  warranto  may 
be  obtained  by  a  civil  action  for  the  purpose  of  vacating  the  charter 
or  articles  of  incorporation,  or  for  annulling  the  existence  of  a  foreign 
corporation,  it  is  held  that  such  civil  action  is  available  against  a 
foreign  corporation,  and  that  "annulling  the  existence  of  a  foreign 
corporation"  must  be  taken  to  mean,  in  respect  to  a  foreign  cor- 
poration, annulling  its  existence  and  life  within  the  limits  of  the 
state.^''  Where,  in  an  original  proceeding  in  quo  warranto  brought 
in  the  supreme  court  of  a  state  against  a  foreign  corporation  for 


ereignty,  whether  the  corporation 
■whose  acts  are  in  question  be  domes- 
tic or  foreign."  State  v.  Fidelity  & 
Casualty  Ins.  Co.,  39  Minn.  538,  41 
N.  W.  108. 

While  a  foreign  corporation  cannot 
defend  in  an  action  against  it  in  a 
state  where  its  right  to  do  business 
has  been  forfeited,  yet  it  may  have 
a  legal  existence  elsewhere,  as  a  dis- 
tinction exists  between  the  dissolution 
of  a  domestic  corporation  and  the  for- 
feiture on  the  part  of  a  foreign  corpo- 
ration of  its  right  to  do  business  in 
the  state.  Eowe  v.  Stevens,  25  Idaho 
237,  137  Pac.  159. 

26  Hudson  V.  Green  Hill  Seminary 
Corporation,  113  111.  618.  iSee  §§  5791> 
5793,  5808-5820,  supra. 

27  Wright  v.  Lee,  4  S.  D.  237,  55 
N.  W.  931.  Kellam,  J.,  said:  "The 
jurisdiction  of  our  courts,  prioj;  to  the 
enactment  of  these  sections,  to  con- 
trol foreign  corporations  within  the 
state  by  quo  warranto  proceedings, 
can  hardly  be  questioned;  and  it  is 
expressly  enacted  that  if  there  were 
such  remedy  by  quo  warranto,  it  might 
now  be  obtained  by  civil  action.  True, 
the  purpose  of  the  action  is  to  'annul 
the  existence  of  the  corporation,'  but 


that  must  be  taken  to  mean  it^  exist- 
ence within  this  state.  Whenever  it 
attemps  illegally  to  come  into  this 
state,  and  live,  and  exercise  the  func- 
tions of  a  living  corporation,  it  may 
be  proceeded  against  in  this  civil  ac- 
tion, and  its  existence  within  this 
state  annulled.  The  Ohio  statute  is 
similar  to  ours,  but  it  has  not,  like 
ours,  an  authoritative  declaration  of 
its  intended  scope,  and  it  is  held  to 
apply  to  foreign  and  domestic,  corpo- 
rations alike.  State  v.  Western  Mut. 
Life  &  Accident  Society,  47  Ohio  St. 
167,  24  N.  E.  Eep.  392,  8  L.  R.  A.  129. 
But,  even  if  appellant  were  clearly 
right  upoi  both  these  minor  questions, 
the  merits  of  this  controversy  upon  tie 
major  question  of  whether  the  validity 
of  the  executed  acts  of  a  foreign  cor- 
poration may  be  investigated  and  set- 
tled in  a  collateral  proceeding  for  that 
purpose,  remains  unaffected;  for,  -with 
the  statute  authorizing  a  civil  action 
repealed,  quo  warranto  proceedings 
would  still  remain,  and,  as  suggested 
in  People  v.  Association,  supra,  are 
entirely  adequate  for  the  maintenance 
of  the  authority  of  the  state  against 
a  usurping  corporation,  whether  for- 
eign or  domestic." 
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transacting  business  in  the  state  without  having  procured  from  the 
superintendent  of  insurance  a  certificate  of  authority  to  do  business 
in  the  state,  the  defendant  filed  an  answer  alleging  full  compliance 
on  its  part  with  the  laws  of  the  state  notwithstanding  the  refusal  of 
the  superintendent  of  insurance  to  issue  such  permit,  but  subse- 
c[uently  by  leave  of  court  withdrew  such  answer  and  filed  an  amended 
and  supplemental  answer  tendering  costs  and  alleging  that  it  ceased 
to  transact  insurance  business  in  the  state^  it  was  held  that  the  proper 
order  to  be  entered  was  not  an  order  of  dismissal,  but  a  judgment 
ousting  the  defendant  from  the  exercise  of  its  corporate  powers  in 
the  transaction  of  insurance  business  in  the  state  until  duly  authorized 
to  do  so  in  accordance  with  the  laws  of  the  state  by  the  superintendent 
of  insurance.^' 

A  state  can  also  resort  to  its  court  of  equity  to  enjoin  the  continued 
prosecution  of  a  business  sought  to  be  conducted  within  the  state 
by  a  foreign  corporation  in  violation  of  the  public  policy  of  the  state, 
and  it  is  not  incumbent  upon  it  to  remain  inactive  and  be  content 
with  the  recovery  of  penalties,  after  they  have  been  incurred.^'  So 
in  some  jurisdictions  the  attorney  general  may  proceed  against  a 
foreign  corporation  by  a  suit  in  equity  for  an  injunction  to  restrain 
it  from  doing  business  in  the  state  and  exclude  it  therefrom,  where 
it  engages  in  business  in  the  state  without  complying  with  conditions 
precedent  prescribed  by  the  statutes  of  the  state,  or  in  violation  of  a 
statutory  prohibition,  or  engages  in  transactions  in  contravention  to 
the  public  policy  of  the  state.'"    A  foreign  corporation  cannot  escape 

28  state  V.  Mutual  Life  Ins.  Co.,  59  nothing  on  record   showing  that  the 

Kan.  772,  51  Pao.  881,  Johnson,  J.,  dis-  contention   of   the    defendant,   as    ex- 

senting.    The  court  said:     "It  will  be  hibited  in  its  original  answer,  that  it 

observed,  as  the  pleadings  now  stand,  was  rightfully  trajisacting  business  in 

the  defendant  neither  denies  that  it  Kansas,  and  'may  now  lawfully  do  so, 

was  transacting  business  in  violation  has    been    abandoned.      A    judgment 

of  law   at    the    time    the   action   was  against  a  corporation,  ousting  it  from 

commenced,  nor  disclaims   a  right   or  the   exercise   of   corporate   powers    or 

a  purpose  to  again  resume  its  business  franchises,   is   necessarily  prospective 

in  Kansas  as  soon  as  this  action  is  de-  in  its    operation.     The   very   purpose 

termined.     It   merely   says   it   is  not  of  such  an  action  is  to  prevent  the 

now  violating  the  law.     In  this  state  future    exercise    of    the    privilege    or 

of  the  pleadings  the  state  is  entitled  authority  wromgfully  claimed." 

to  such  judgment  as  the  facts  stated  29  State  v.  Louisville  &  N".  E.  Co., 

in  the  petition  warrant.    The  amended  97  Miss.   35,   Ann.   Cas.   1912   C  1150, 

and    supplemental    answer    states    no  53  So.  454,  51  So.  918. 

defense.     *      *      *      The      temporary  30  Illinois.    North  American  Ins.  Co. 

withdrawal  from  the  state,   does  not  v.  Yates,  214  111.-  272,  73  N.  E.  423. 

dispose'  of  the  controversy.     There  is  Louisiana.    State  v.  American  Sugar 
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from  being  bound  by  the  acts  of  its  agents  performed  in  the  state, 


Eefining  Co.,  138  La.  1005,  71  So.  137. 

Massachusetts.  Scollard  v.  Ameri- 
can Felt  Co.,  194  Mass.  127,  80  N.  E. 
233. 

Michigan.  See  Attorney  General  v. 
A.  Booth  &  Co.-,  143  Mich.  89;  106  N. 
W.  868. 

Mississippi.  State  v.  Louisville  & 
N.  E.  Co.,  97  Miss.  35,  Ann.  Cas.  1912 
C  1150,  53  So.  454,  51  So.  918. 

Nebraska.  See  State  v.  Standard 
Oil  Co.,  61  Neb.  28,  87  Am.  St.  Eep. 
449,  84  N.  "W.  413.  ' 

Tennessee.  State  v.  Standard  Oil 
Co.  of  Kentucky,  120  Tenn.  86,  110 
S.  W.  565;  State  v.  Sohlitz  Brewing 
Co.,  104  Tenn.  715,  78  Am.  St.  Eep. 
941,  59  S.  W.  1033. 

Texas.  See  Wren  v.  Stanton  Mer- 
cantile Co.,  —  Tex.  Civ.  App.  — ,  140 
S.  W.  1145. 

Neither  the  ancient  writ  of  quo  war- 
ranto nor  the  information  in  the  na- 
ture thereof  was  ever  in  force  in  Ten- 
nessee; but  the  remedies  for  the  ac- 
complishment of  the  ends  aimed  at 
by  those  proceedings  is  attained  by 
legislation  conferring  upon  courts  of 
equity  power  to  grant  relief  upon  a 
bill  in  equity  to  restrain  a  foreign 
corporation  from  doing  business  in  the 
state  and  to  oust  it  therefrom.  State 
V.  Standard  Oil  Co.  of  Kentucky,  120 
Tenn.  86,  110  S.  W.  565,  citing  State 
V.  MeConnell,  3  Lea  (Tenn.)  332; 
State  V.  Cumberland  Telephone  &  Tele- 
graph Co.,  114  Tenn.  194,  86  S.  W.  390. 

Under  a  statute  which  in  its  first 
section  defines  a  trust,  in  its  second 
section  characterizes  as  misdemeanors 
and  conspiracies  against  trade  all  acts 
by  any  person  or  persons  carrying  on, 
or  creating,  or  attempting  to  create 
a  trust,  and  provides  punishment  for 
the  commission  of  such  acts,  in  its 
third  section  declares  that  any  domes- 
tic corporation  which  has  violated  the 
act  shall  forfeit  its  charter  and  may 


be  ousted  from  its  franchises  by  quo 
warranto,  and  in  its  fourth  section 
provides  that  every  foreign  corpora- 
tion or  person  not  a  resident  of  the 
state  violating  any  of  the  provisions 
of  such  act,  is  denied  the  right  and 
prohibited  from  any  business  within 
the  state,  and  it  shall  be  the  duty  of 
the  attorney-general,  and  each  county 
attorney  within  his  county,  to  enforce 
such  provision  by  injunction,  or  other 
proper  proceedings,  in  any  county  in 
which  such  foreign  or  nonresideiat  does 
business,  in  the  name  of  the  state  on 
his  relation,  it  is  held  that  sections  3 
and  4  of  the  statute  providing  for 
ousting  corporations  by  civil  actions 
from  the  powers  and  privileges  which 
have  been  abused  are  declaratory  of 
the  common  law,  and  that  a  foreign 
corporation,  by  reason  of  having  done 
one  or  more  of  the  criminal  acts  men- 
tioned in  section  2  of  the  statute,  may 
by  injunction  or  quo  warranto  be  ex- 
cluded from  the  state.  State  v.  Stand- 
ard Oil  Co.,  61  Neb.  28,  87  Am.  St. 
Eep.  449,  84  N.  W.  413.  Sullivan,  J., 
said:  "It  will  be  noticed  that  the 
second  section  of  the  law  in  plain 
terms  prescribes  penalties  for  the  acts 
therein  denounced  as  criminal.  And 
it  will  also  be  observed  that  the  third 
section  provides  a  civil  remedy  on 
behalf  of  the  state  for  the  commission 
of  these  same  acts.  It  is  true  that 
the  forfeiture  of  the  charter  of  a  do- 
mestic corporation  is  a  consequence 
of  violating  the  law,  but  it  is  not  » 
penal  consequence.  The  proceeding  by 
quo  warranto  is  a  civil  remedy.  It  is 
the  means  employed  by  the  state  to 
cancel  and  recall  a  privilege  which  the 
corporation  proceeded  against  has 
abused.  »  »  *  The  fourth  section 
is,  in  substance,  like  the  third.  It  pro- 
vides that  a  corporation  domiciled  in 
another  state,  may,  by  reason  of  hav- 
ing done  one  or  more  of  the  criminal 


10132 


Ch.  65] 


FOBEIGN  COBPOBATIONS 


[§  5980 


■within  the  scope  of  their  duty,  because  the  conduct  complained  of 
for  which  the  state  is  seeking  to  make  it  responsible  and  to  enforce 
a  forfeiture  of  its  right  to  do  business  in  the  state  on  the  ground 
that  it  is  an  alleged  violation  of  the  anti-trust  laws  of  the  state,  in- 
volves a  criminal  responsibility  in  addition  to  their  civil  liability.'^ 
"Where  a  statute  provides  that  if,  upon  examination  of  any  domestic 
insurance  company  incorporated  in  the  state,  the  superintendent  is 
of  the  opinion  that  it  is  insolvent  or  that  its  condition  is  such  as  to 
render  its  further  continuance  in  business  hazardous  to  the  insured 
therein  or  to  the  public,  or  that  it  has  failed  to  comply  with  th,e 
rul^,  restrictions  or  conditions  provided  by  law,  or  has  exceeded  or 
is  exceeding  its  corporate  powers,  he  shall  apply  to  the  court  for  an 
injunction  restraining  such  company,  in  whole  or  in  part,  from 
further  proceeding  with  its  business,  and  another  statute  provides  that 
foreign  corporations  and  the  officers  and  agents,  thereof  doing  busi- 
ness in  the  state  shall  be  subjected  to  all  the  liabilities,  restrictions 
and  duties  that  are  or  may  be  imposed  upon  corporations  of  like 
character. organized  under  the  general  laws  of  the  state,  the  super- 
intendent of  insurance  may  maintain  a  bill  against  a  foreign  insur- 


acts  mentioned  in  the  second  section, 
be  excluded  from  the  state.  The  at- 
torney general  is  authorized  to  pro- 
ceed against  it  by  injunction  or  quo 
warranto.  The  latter  remedy,  whic^i 
is  included  in  the  phrase  '  other  proper 
proceedings,'  may,  with  propriety,  be 
resorted  to  for  the  purpose  of  prevent- 
ing a  corporation  created  in  one  state 
from  doing  business  in  another  con- 
trary to  law.  *  *  *  In  construing 
an  act  of  the  legislature  all  reasonable 
doubts  must  be  resolved  in  favor  of 
its  constitutionality.  If  sections  3 
and  4  provide  penalties  for  crime, 
they  violate  the  Constitution,  and  are 
absolutely  void,  for  they  deny  the 
right  of  trial  by  jury  (Const.  Art.  1, 
,i§6,  11;  State  v.  Moores,  56  Neb.  1, 
76  N.  W.  530),  and  the  right  to  a 
trial  on  an  indictment  or  information 
(Const.  Art.  1,  §10).  Furthermore, 
a  corporation  can  violate  the  law  only 
by  transgressing  section  2.  That  sec- 
tion declares  the  penal  consequence  of 
the  transgression,  and  it  would  not  be 


competent  for  the  legislature  to.  add 
another  penalty,  and  enforce  each  by 
a  separate  action.  "  Const.  Art.  1,  §  12. 
The  true  construction  of  sections  3 
and  4  is  that  they  are  merely  declara- 
tory of  the  common  law,  and  that  they 
provide  for  ousting  corporations  by 
civil  action  from  the  exercise  of 
powers  and  privileges  which  have  been 
abused.  The  action  is  no  more  crim- 
inal than  is  an  action  for  damages 
resulting  from  the  commission  of  a 
crime.  *  *  *  Section  4,  so  far  as 
it  relates  to  citizens  of  other  states, 
is  an  unlawful  discrimination  in  favor 
of  the  citizens  of  this  state,  and  in- 
valid in  any  view  of  the  case."  See 
also  People  v.  American  lee  Co.,  135 
N.  Y.  App.  Div.  180,  120  N.  Y.  Supp. 
41,  construing  certain  New  York  stat- 
utes regulating  suits  against  foreign 
corporations  violating  the  laws  of  the 
state. 

31  Waters-Pierce  Oil  Co.  v.  State, 
19  Tex.  Civ.  App.  1,  44  S.  W.  936, 
afe'd  177  U.  S.  28,  44  L.  Ed.  657. 
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anee  company  which  has  failed  to  comply  with  the  statutory  condi- 
tions precedent  to  its  right  to  do  business  in  the  state  in  order  to 
enjoin  it  from  doing  business  in  the  state.'* 

Under  a  statute  providing  that  an  action  may  be  brought  by  a 
state's  attorney  in  the  name  of  the  state  against  any  corporation, 
when  it  is  claimed  that  it  has  exercised  or  is  exercising  a  franchise 
or  privilege  not  conferred  upon  it  by  law,  it  is  held  that  an  action 
will  lie  against  a  foreign  corporation  to  prevent  it  from  doing  busi- 
ness in  the  state  in  coiitravention  of  the  laws  thereof 

Under  a  statute  providing  that  either  the  original  permit  given  to 
a  foreign  corporation  to  do  business  withi^  the  state  or  certified 
copies  thereof  shall  be  evidence  of  compliance  on  the  part  of  the  cor- 
poration of  its  compliance  with  the  conditions  precedent  to  its  right 
to  do  business  in  the  state,  and  that  a  certificate  of  the  secretary 
of  state  to  the  effect  that  the  corporation  named  therein  has  failed 
to  file  its  articles  of  incorporation  in  his  office,  shall  be  evidence  that 
the  corporation  has  not  complied  with  such  conditions,  and  under  an- 
other statute  providing  that  any  foreign  corporation  which  shall  fail 
to  pay  the  tax  required  to  be  paid  by  it  within  a  specified  time  shall, 
because  of  such  failure,  forfeit  its  right  to  do  business  in  the  state, 
which  forfeiture  shall  be  consummated,  without  judicial  ascertain- 
ment, by  the  secretary  of  state  entering  upon  the  margin  of  the  ledger 
kept  in  his  office,  relating  to  such  corporations,  the  word  "forfeited," 
it  is  held  that  as  neither  of  such  statutes  provides  that  the  certificate 
of  the  secretary  of  state  declaring  that  the  right  of  a  corporation 
to  do  business  in  the  state  has  been  forfeited  shall  be  evidence  of  such 
forfeiture,  his  certificate  to  such  effect  is  no  evidence  of  that  fact.'* 

§  5981.  Power  of  legislature  to  prescribe  causes  for  ouster.    The 

legislature  of  a  state  has  the  power  to  determine  what  acts  are  suf- 
ficient to  warrant  the  forfeiture  of  the  permits  of  foreign  corpora- 

32  North  American  Ins.  Co.  v.  Yates,  Standard  Oil  Co.,  Ill  Minn.  85,  126 
214  111.  272,  73  N.  E.  423.  N.  W.  527. 

33  Wright  v.  Lee,  2  S.  D.  596,  51  N.  34  St.  Lonis  Expanded  Metal  Fire 
W.  706.  Proofing    Co.    v.    Beilharz    (Tex.    Civ. 

The   procedure    allowed   by    Minne-  App.),  88  S.  W.  512.     The  court  said: 

sota  Laws  1907,  e.  269,  for  revocation  "The     legislature     having     thus    re- 

of  the  license  of  a  foreign  corporation,  strieted  the  use  of  the  certificate  of 

is  not  exclusive,  and  under  the  discre-  the  secretary  of  state  as  evidence  of 

tion  vested  in  him,  the  attorney  gen-  matters   pertaining   to   his   office,  the 

eral  may,  in  the  name  of  the  state,  in-  courts  are  not  at  liberty  to  extend  the 

stitute   proceedings   to   have   such   li-  application  of  such  statute  to  matters 

cense    adjudged    forfeited.      State    v.  not  expressly  authorized  thereby." 
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tions  to  do  business  within  the  state,  and  when  it  has  determined  by 
statutory  enactment  that  the  doing  of  such  acts  is  stifBcient  to  war- 
rant such  forfeiture,  there  is  nothing  left  to  the  courts  but  the  abso- 
lute duty  to  enforce  such  statute.^^  If  the  corporation  is  found 
guilty  of  an  act  of  omission  or  commissidn  which  is  ekpressly  declared 
to  be  a  cause  of  forfeiture  of  its  franchise,  clearly  a  court  tas  no 
discretion  to  refuse  such  a  judgment.  In  such  case,  as  a  mere  maitter 
of  law,  a  court  is  bound  to  award  a  judgment  of  buster.  Neither 
mistake  on  the  part  of  the  corporation  nor  subsequeiit  good  behavior 
will  disable  the  state  from  demanding  such  judgment.'® 

As  will  be  seen  elsewhere,  some  of  the  statutes'  have  adopted  iii 
reference  to  foreign  corporations,  doing  business  in  the  state,  what 
is  known  as  "retaliatory  legislation. "  *'  Where  such  legislatitin 
obtains,  it  is  held  that  a  foreign  corporation  which  has  complied  with 
the  laws  of  the  state  should  not,  as  a  measure  of  retaliation,  by  force 
\  of  the  retaliatory  statute  be  excluded  from  doing  business  in  such 
state,  upon  the  ground  that  the  laws  of  the  state  where  such  foreign 
corporation  was  created  would  exclude  corporations  of  the  former 
state  from  doing  business  in  the  latter  state,  unless  it  is  clearly 
apparent  that  such  is  the  effect  to  the  foreign  law,  and  where  it  is 
doubtful,  a  judgment  of  ouster  against  the  foreign  corporation  will 
be  refused.**  Thus  where  the  statutes  of  a  state  do  not  direetly 
prohibit  foreign  corporations  from  insuring  against  more  than  one 
of  several  kinds  of  specified  risk,  but  do  not  restrict  the  operatioin 
of  domestic  corporations  to  one  of  such  classes  of,  risks,  ajid  it  is 
doubtful  whether  the  courts  of  such  state  will  hold  that  a  foreign 
corporation  engaged  in  more  than  one  of  such  several  classes  of  insur- 
ance cannot  do  business  in  such  state,  the  courts  of  another  staite 

35  state  V.  Central  Lumber  Co.,  24  36  State  v.  Standard  Oil  Co.  of  Ken- 

S.  D.  136,  42  L.  E.  A.  (N.  S.)  804,  123  tucky,   120   Tenn.   6,   110   S.   W.   565; 

N.  W.   504.     See   also   King.  Tonopah  State     v.     Cumberland     Telephone     & 

Min.  Co.  V.  Lynch,  232  Fed.  485;  Scol-  Telegraph  Co.,  114  Tenn.  194,  86  S.  W. 

lard  V.  American  Felt  Co.,  194  Mass.  390, 

127,  80  N.  E.  233;  State  v.  Creamery  37 See   §§5759,   5910,   5950,  supra. 

Package  Mfg.  Co.,  110  Minn.  415,  136  38  State  v.  Fidelity  &  Casualty  Ins. 

Am.  St.  Eep.  514,  126  N.  W.  1^6,  623;  Co.,    39    Minn.    538,    41    N.    W.    108; 

State  V.  Standard  Oil  Co.,  218  Mo.  1,  Griesa  v.  Massachusetts  Benefit  Ass'n, 

116   S.    W. '902;    State    v.    Standard  60  Hun   (N.  T.)   581,  15  N.  Y.  Supp. 

Oil  Co.,  61  Neb.  28,  87  Am.  St.  Eep.  71,  aff'd  133  N.  Y.  619,  30  N.  E.  1146; 

449,  84  N.  "W.  413;  Waters-Pierce  Oil  State  v.  Fidelity  &  Casualty  Ins.  Co., 

Co.  V.  State,  19  Tex.  Civ.  App.  1,  44  49  Ohio  St.  44d,  16  L.  E.  A.  611,  34 

S.  W.  936,  aff'd  177  IT.  3.  28,  44  L.  Am.  St.  Kep.  573,  31  N.  E.  658. 
Ed.  657. 
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where  retaliatory  legislation  in  reference  to  foreign  corporations 
obtains  will  not  oust  a  corporation  from  doing  business  in  such 
state.^^ 

A  foreign  corporation  accepts  its  license  admitting  it  to  do  business 
in  the  state,  subject  to  the  proper  exercise  by  the  state  of  its  police 
power,  and  if  such  a  corporation  violates  a  valid  law  of  the  state 
enacted  after  its  admission,  the  license  so  issued  may  be  adjudged 
forfeited.**  Under  a  statute  providing  for  the  issuance  of  a  license  to 
a  foreign  corporation  authorizing  it  to  do  business  in  the  state,  and 
also  for  the  forfeiture  of  the  permit  of  any  foreign  corporation  which 
may  violate  any  of  the  provisions  of  the  statute,  the  forfeiture  of  the 
permit  does  not  violate  any  contract  obligation,  as  the  provision 
of  the  law  in  respect  to  the  forfeiture  was  as  much  a  part  of  the 
obligation  and  as  binding  upon  the  corporation  as  if  it  had  been 
expressly  made  part  of  the  permit.*^ 

A  statute  providing  that  where  a  foreign  corporation  doing  busi- 
ness within  the  state  shall  for  a  specified  time  fail  to  pay  a  tax  lawfully 
assessed  and  payable,  any  court  having  jurisdiction  in  equity  may 
upon  petition  of  the  collector  of  taxes,  restrain  such  corporation  from 
doing  business  in  the  state  until  such  tax  is  paid,  and  that  service 
of  process  upon  such  petition  may  be  made  by  an  officer  duly  quali- 
fied to  serve  process,  by  leaving  a  duly  attested  copy  thereof  at  the 
place  where  the  business  is  carried  on,  is  constitutional.*^ 

A  wrongful  act  which,  if  committed  by  a  domestic  corporation, 
would  render  it  liable  to  a  forfeiture  of  its  corporate  existence,  will 

39  state  v.  Fidelity  &  Casualty  Ins.  them  of  property  without  due  process 
Co.,  39  Minn.  538,  41  N.  W.  108.  of    law.      *      »      *      Whatever  limits 

40  State  V.  Creamery  Package  Mfg.  there  are  to  the  power  and  sovereignty 
Co.,  110  Minn.  415,  136  Am.  St.  Eep.  of  a  state  in  excluding  or  controlling 
514,  126  N.  W.  126,  623.  foreign  corporations,  those  limits  ean- 

"It   is  obvious  that   the  power  of  not   be   fixed   or  measured   solely,  by 

the  state  to  enact  legislation  similar  the   volume  of  •  their  business,  or  the 

to  that  of  the  statute  in  question  must  nature    and   amount    of   their   invest- 

be  referred  to  the  power  to  promote  ments."     Alexander,  J.,   in   State  v. 

the  convenience  of  the  people  of  the  Louisville   &  N.  B.   Co.,  97  Miss.  35, 

state,  and  it  has  been  frequently  de-  Ann.  Cas.  1912  C  1150,  53  So.  454,  51 

eided  that  the  enforcement  of  statutes  Sp.  918. 

enacted  under  the  police  power,  for-  41  WatersrPierce   Oil   Co.   v.   Texas, 

feiting  the  right   of  foreign  corpora-  177  TJ.  S.  28,  44  L.  Ed.  657.    See  §  5757, 

tions  to  continue  in  business  in  a  state,  supra. 

although    disastrous    in    consequences  49Seollard    v.    American    Felt    Co., 

to    t>;e    corporation,   is   not   depriving  194  Mass.  127,  .80  N.  E.  238. 
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render  a  foreign  corporation  liable  to  a  forfeiture  of  its  franchise  to 
do  business  in  the  state  whose  laws  it  has  violated.** 

"Where  a  foreign  corporation  commits  acts  which  are  forbidden 
by  its  charter  or  by  a  general  rule  of  law,  and  that  act  is  dangerous 
to  the  public,  it  may  be  sufficient  ground  for  the  state  to  ask  for  a 
revocation  of  license  to  do  business  within  the  state.** 

§  5982.  Ouster  for  violation  of  anti-trust  or  criminal  laws.  A  for- 
eign corporation  may  be  excluded  from  the  state  by  quo  warranto 
proceedings  or,  in  some  jurisdictions,  by  injunction,  by  the  reason  of 
its  having  done  one  or  more  of  the  criminal  acts  mentioned  in  the 
anti-trust  laws  of  the  state.*^  A  statute  prohibiting  trusts,  monopolies 
and  conspiracies  in  restraint  of  trade  and  declaring  them  illegal  and 

78  Am.  St.  Rep.   941,   59 


43  State  V.  Standard  Oil  Co.,  Ill 
Minn.  85,  126  N.>  "W.  527. 

44  State  V.  American  Sugar  Beflning 
Co.,  138  La.  1005,  71  So.  137. 

46  United  States.  Standard  Gil  Co. 
V.  Missouri,  224  U.  S.  279,  56  L.  Ed. 
760,  Ann.  Cas.  1913  D  936,  aff'g  218 
Mo.  1,  116  S.  W.  992;  Waters-Pieree 
Oil  Co.  V.  Texas,  177  U.  S.  28,  44  L. 
Ed.  657,  aff'g  19  Tex.  Civ.  App.  1, 
44,  S.  W.  936. 

Louisiana.  State  v.  American  Sugar 
Eefining  Co.,  138  La.  1005,  71  So.  137. 

Michigan.  Attorney  General  v.  Na- 
tional Cash  Register  Co.,  182  Mich.  99, 
Ann.  Cas.  1916  D  638,  148  N.  W.  420; 
Attorney  General  v.  A.  Booth  &  Co., 
143  Mich.  89,  106  N.  "W.  868. 

Missouri.  State  v.  Arkansas  Lumber 
Co.,  260  Mo.  212,  169  S.  W.  145;  State 
V.  International  Harvester  Co.  of 
America,  237  Mo.  369,  141  8.  W.  672; 
State  V.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902,  aff'd  224  tJ.  8.  270,  56 
L.  Ed.  760,  Ann.  Cas.  1913  D  936. 

Nebraska.  State  v.  Standard  Oil 
Co.,  61  Neb.  28,  87  Am.  St.  JBep.  449, 
84  N.  W.  413. 

South  Carolina..  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  544,  51 
S.  E.  455. 

Tennessee.  State  v.  Standard  Oil  Co. 
of  Kentucky,  120  Tenn.  86,  110  8.  W. 
565;  State  v.  Schlitz  Brewing  Co.,  104 
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Tenn.   715, 
S.  "W.  1033. 

Texas.  Pierce  Oil  Corp.  v.  Weinert, 
106  Tex.  435,  167  S.  W.  808;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ. 
App.  1,  44  S.  W.  936,  aC'd  177  U.  S. 
28,  44  L.  Ed.  657. 

As  to  the  constitutionality  of  fed- 
eral and  state  anti-trust  acts,  see 
§§3387,  3388,  supra. 

See,  for  dissolution  of  combinations 
in  restraint  of  interstate  commerce 
and  constituting  a  monopoly  in  viola- 
tion of  the  Sherman  Anti-Trust  Act, 
§  3399,  supra. 

"Both  articles  1  and  2  of  chapter 
143  declare  pools,  trusts,  agreements, 
combinations,  confederations,  and  con- 
spiracies, formed  and  entered  into  by 
corporations  for  the  accomplishment 
of  the  purposes  therein  Specified,  to  be 
illegal.  These  statutes  are  a  declara- 
tion of  the  policy  of  the  state,  the 
violation  of  which  by  a  corporation  is 
a  violation  of  its  pact,  entered  into 
with  the  state  when  it  was  chartered 
as  a  domestic  company,  or  licensed  to 
do  business  as  a  foreign  company, 
which  violations  give  the  state  the 
right  to  withdraw  such  charter  rights 
or  cancel  such  license  privileges." 
State  V.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902,  999,  aff'd  224  U.  8 
270,  56  L.  Ed.  760,  Ann.  Cas.  1913  D 
936. 


§  5982]  Private  Corporations  [Ch.  65 

providing  that  when  any  foreign  corporation  has  been  convicted  of 
a  violation  of  anj^  of  the  provisions  of  the  act,  and  its  right  to  do 
business  in  the  state  forfeited  as  provided  by  the  statute,  no  other 
corporation,  to  which  the  defaulting  corporation  may  have  transferred 
its  properties  and  business,  or  which  has  assumed  the  payment  of  its 
obligations,  shall  be  permitted  to  incorporate  or  do  business  in  the 
state,  Js  not  unconstitutional  as  providing  for  an  attainder  of  prop- 
erty.*^ A  fpreign  corporation  which  has  purchased  the  property  and 
business  and  assumed  the  payment  of  the  obligations  of  a  foreign 
corporation  which  has  been  convicted  of  a  violation  of  such  statute 
and  ousted  from  the  state  is  also  prohibited  from  doing  business  in  the 
state" 

In  some  jurisdictions  it  is  held  that  it  is  not  necessary,  to  the 
maintenance  of  an  action  to  exclude  a  foreign  corporation  from  the 
state  for  a  violation  by  it  of  a  criminal  statute  of  the  state  that  there 
should  have  been  an  antecedent  conviction  of  the  corporation  in  a 
court  of  law,  but,  of  course,  this  is  a  matter  frequently  controlled 
by  the  statute  alleged  to  have  been  violated  by  the  foreign  cor- 
poration.*^ 

§  5983.  By  whom  ouster  proceedings  can  be  maintained.  Unless 
there  is  a  statutory  provision  to  the  contrary,  a  proceeding  to  oust  or 
exclude  from  the  state  a  foreign  corporation  which  engages  in  busi- 
ness in  the  state  in  violation  of  a  statutory  prohibition,  or  without 
complying  with  conditions  precedent  prescribed  by  the  statutes  of  the 
state,  or  engages  in  transactions  contrary  to  its  public  policy,  is 
instituted  by,  and  can  only  be  instituted  by,  authority  of  the  state. 
It  cannot  be  instituted  and  prosecuted  by  private  individuals,  nor 
even  by  the  attorney'  general,  if  he  is  acting  solely  on  behalf  of 

46  Pierce  Oil  Corporation  V.  Weinert,  liability  prescribed  separately  in  the 

106  Tex.  435,  167  S.  W.  808.  other  two  sections,  respectively.    Any 

Vt  Pierce  Oil  Corp.  v.  Weinert,  106  court   having   jurisdiction  to   enforce 

Tex.  435,  167  S.  W.  808.  any  penalty  or  remedy  provided  for 

48  State  v.  Schlitz  Brewing  Co.,  104  in  the  act  was  obviously  intended  to 

Tenn.   715,   78   Am.  St.   Bep.   941,  59  have,  and  manifestly  has,  jurisdiction, 

S.  W.  1033.    Caldwell,  J.,  said:    "The  also,  to  first  adjudge  the  fact  of  vio- 

penalty    whose    enforcement    is    here  lation,  on  which  the  enforcement  must 

sought  is  apart  from,  and  ilidependent  ultimately  find  its  support  and  justifi- 

of,  a  criminal  conviction.     It  is  pre-  cation." 

scribed  in  a  different  section  of  the  See  State  v.  Standard  Oil  Co.,  218 

act,    is     expressed    in    unconditional  Mo.  1,  116  S.  W.  902,  aff'd  224  TJ.  S. 

terms,  and  is  entirely  withomt  depend-  270,  56   L.   Ed.   760,   Ann.   Cas.  1913 

ent   connection  with  either  the  erim-  D  936. 
inal   responsibility   or   the    pecuniaiy 
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private  individuals,  and  not  ex  officio  on  behalf  and  by  authority  of 
the  state.*® 


§  5984.  Judgment  of  ouster  discretionary.  To  vrarrant  the  judg- 
ment of  ouster  against  a  foreign  corporation  there  must  have  been 
a  wilful  or  improper  act  or  neglect,  such  as  to  work  or  threaten  a 
substantial  injury  to  the  public.*"  In  a  proceeding  by  the  state  to 
oust  a  foreign  corporation  from  doing  business  in  the  state  without 
complying  with  the  laws  of  that  state,  judgment  of  ouster  will  not 
be  awarded  if  the  corporation  shall  comply  with  such  law  in  a  reason- 
able time.*^  And  it  has  been  held  that  a  foreign  corporation  will 
not  be  ousted  from  its  privilege  of  doing  business  in  the  state  for 
failure  to  comply  with  statutory  conditions  precedent  and  obtain 
a  permit,  where  the  failure  was  caused  by  a  bona  fide  belief  that 
no  permit  was  necessary ;  but  in  such  ease  the  corporation  will  be  given 
an  opportunity  to  comply  with  the  statute  and  continue  business.*^ 
Where  a  foreign  corporation  is  transacting  business  under  a  license 


19  See  §  3237  et  seq.,  supra.  See  also 
Blodgett  V.  Lanyon  Zine  Co.,  120  Fed. 
893;  Swann  v.  Mutual  Reserve  Fund 
Life  Asfl'n,  100  Fed.  922;  State  v. 
American  Book  Co.,  69  Kan.  1,  1  L.  E. 
A.  (N.  S.)  1041,  2  Ann.  Cas.  56,  76 
Pae.  411;  MacGinniss  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.,  29 
Mont.  428,  75  Pac.  89;  Union  Trust 
Co.  of  New  York  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  8  N.  M.  327,  48  Pac.  701. 

50  See  generally  §§  3232,  3270,  supra. 
See  also: 

Iowa.  State  v.  Omaha  &  C.  B.  Eail- 
way  &  Bridge  Co.,  91  Iowa  517,  60 
N.  W.  121. 

Michigan.  Attorney  General  v.  Na- 
tional Cash  Eegister  Co.,  182  Mich. 
99,  Ann.  Cas.  1916  D  638,  148  N.  W. 
420. 

Missouri.  See  State  v.  Standard  Oil 
Co.,  218  Mo.  1,  116  S.  W.  902,  aff'd 
224  U.  S.  270,  56  L.  Ed.  760,  Ann. 
Cas.  1913  D  936. 

Nebraska.  See  State  v.  Sperry  & 
Hutchinson  Co.,  94  Neb.  785,  49  L.  E. 
A.  (N.  S.)  1123,  144  N.  W.  795. 

New  York.  People  v.  Bristol  &  E. 
Turnpike  Eoad  Co.,  25  Wend.  222,  236. 


81  Iowa  Lillooet  Gold  Min.  Co.,  Ltd. 
V.  United  States  Fidelity  &  Guaranty 
Co.,  146  Fed.  437;  State  v.  Omaha  & 
C.  B.  Railway  &  Bridge  Co.,  91  Iowa 
517,  60  N.  W.  121;  State  v.  Interna- 
tional Harvester  Co.,  237  Mo.  369, 
141  S.  W.  672;  State  v.- Standard  Oil 
Co.,  218  Mo.  1,  116  S.  W.  902,  affl'd 
224  U.  S.  270,  56  L.  Ed.  760,  Ann.  Cas. 
1913  D  936;  State  v.  Sperry  &  Hutch- 
inson Co.,  94  Neb.  785,  49  L.  E.  A. 
(N.  S.)  1123,  144  N.  W.  795. 

52  State  V.  Omaha  &  C.  B.  Railway 
&  Bridge  Co.,  91  Iowa  517,  60  N.  W. 
121.  See  also  Attorney  General,  v. 
National  Cash  Eegister  Co.,  182  Mich. 
99,  Ann.  Cas.  1916  D  638,  148  N.  W. 
420. 

See  Wren  v.  Stanton  Mercantile 
Co.,  —  Tex.  Civ.  App.  — ,  140  S.  W. 
1145,  holding  that  the  cancellation  of 
the  permit  of  a  foreign  corporation  to 
do  business  in  the  state  and  an  injunc- 
tion restraining  it  from  so  doing  busi- 
ness, but  not  from  disposition  of  its 
property,  or  liquidating  its  business  or 
collecting  its  debts,  did  not  constitute 
a  defense  to  an  action  on  notes  given 
to  it  for  the  sale  of  goods  shipped  by 
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granted  by  the  state,  and  violates  the  anti-trust  laws  of  the  state, 
the  license  and  right  »to  prosecute  business  within  the  state  may  be 
forfeited  and  set  aside  and  such  corporation  wholly  ousted  from  the 
state  or  it  may  be  prohibited  from  engaging  in  specific  practices 
which  are  contrary  to  the  laws  of  the  state.®^  "Where,  in  such  a  case, 
the  corporation  has  by  its  conduct  become  liable  to  a  complete  ouster, 
the  court  may  in  its  discretion  make  a  limited  or  qualified  order  of 
ouster  prohibiting  certain  specific  acts  and  retain  jurisdiction,  and 
control  of  the  parties  for  the  purpose  of  making  further  orders  in 
the  premises,  should  just  and  proper  cause  arise  therefor  in  the 
future.^* 

§  5985.  Restriction  of  judgment  of  forfeiture  to  matters  of  intra- 
state commerce.  As  has  been  seen  heretofore,  except  where  the 
foreign  corporation  is  in  the  employ  of  the  federal  government  or  is 
engaged  strictly  in  matters  of  interstate  commerce,  such  a  body  is 
entitled  to  no  rights  or  privileges  except  such  as  may  be  conferred 
upon  it  as  an  act  of  grace  by  the  state  other  than  that  of  its  creation 
in  which  it  does  business.*^ 

If  an  anti-trust  statute  which  a  foreign  corporation  is  charged  with 
having  violated  has  no  application  to  transactions  of  interstate  com- 
merce, but  is  applicable  to  domestic  commerce  and  transactions  oc- 
curring within  the  limits  of  the  state,  the  court,  in  rendering  its  judg- 
ment canceling  and  forfeiting  the  permit  given  such  corporation 
to  do  business  in  the  state,  may  provide  that  it  shall  not  relate  to 
and  interfere  with  the  right  of  the  corporation  in  dealing  with 
matters  of  interstate  commerce,  but  shall  apply  only  to  matters  of 
intrastate  commerce  and  transactions  occurring  within  the  state.'* 

it   into   the   state  .prior   to   such  can-  TI.   Tel.    Co.   v.  Frear,   216   Fed.   199; 

eellation  and  injunction,  but  not  sold  State  v.  Western  U.  Tel.  Co.,  75  Kan. 

by, it  in  the  state  until  afterwards.  609,   90  Pac.   299;   State  v.   Standard 

63  State   V.   International  Harvester  Oil  Co.,  218  Mo.  1,  116  S.  W.  902,  aff'd 

Co.  of  America,  81  Kan.  610,  106  Pac.  224  TJ.  S.   270,   116   S.  "W.   902,   Ann. 

1053.  Cas.  1913  D  936. 

B4  State  V.  International  Harvester  See,  generally,  Chap.  54,  supra. 

Co.  of  America,  81  Kan.  610,  106  Pac.  The  generally  inclusive  terms  of  the 

1053.  Bush  Act  are  to  be  interpreted  with 

85  See   §§5734,   5753,   5762-5784,   su-  reference  to  the  state's  plenary  power 

pra.  over    its    purely    internal    commerce, 

56  Western  U.  Tel.  Co.  v.  State  (Tex.  and  over  foreign  corporations  seeking 

Civ.   App.),   121   S.   W.   194;   Waters-  to    engage    in    such    commerce,  and. 

Fierce  Oil  Co.  v.  State,  19  Tex.  Civ.  so    interpreted,    the    law    applies    to 

App.  1,  44  S.  W.  936,  aff'd  177  XJ.  S.  all  foreign  corporations  not  engaged 

28,  44  L.  Ed.  657.     See  alsa  Western  in  interstate  commerce  or  business  for 
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A  foreign  corporation  engaged  in  interstate  commerce  ma^,-  be  ousted 
from  the  franchise  of  doing  loear  business,  if  it  violates  the  conditions 
attached  to  the  permission  granted  it  to  do  business  within  the  state.^'' 


the  federal  government,  and  to  all 
foreign  corporations  engaged  in  inter- 
state oommerce  or  business  for  the 
federal  government  to  the  extent  that 
they  must  comply  with  its  require- 
ments in  order  to  engage  in  nongov- 
ernmental intrastate  business.  State 
V.  Western  U.  Tel.  Co.,  75  Kan.  609,  90 
Pac.  299. 

The  state  of  Tes;as  brought  an  ac- 
tion to  oust  the  "Waters-Pierce  Oil 
Company  from  doing  business  in  that 
state  on  account  of  a  violation  of  its, 
anti-trust  law,  the  penalty  clause  of 
which  reads  as  follows:  "Every  for- 
eign corporation  violating  any  of  the 
provisions  of  this  act  is  hereby  denied 
the  right  and  prohibited  from  doing 
any  business  within  this  state,  and  it 
shall  be  the  duty  of  the  Attorney  Gen- 
eral to  enforce  this  provision  by  in- 
junction or  other  proper  proceedings." 
The  defendant  was  engaged  in  inter- 
state commerce,  but  transactions  of 
that  character  were  withdrawn  from 
the  consideration  of  the  jury  and  ex- 
cepted from  the  judgment.  It  was 
claimed,  however,  that  the  statute  was 
void  as  a  regulation  of  interstate  com- 
merce. A  judgment  of  ouster  having 
been  approved  by  the  Texas  Supreme 
Court,  a  writ  of  error  was  granted  by 
the  Supreme  Court  of  the  United 
States,  which,  in  finally  determining 
the  controversy,  said:  "The  claim  is, 
if  we  understand  it,  that  the  statute 
prohibits  all  business  of  foreign  cor- 
porations, and  hence  is  unconstitu- 
tional as  including  interstate  business, 
and  cannot  be  limited  by  judicial  con- 
struction to  local  business,  and  the 
unconstitutional  taint  thereby  re- 
moved. To  sustain  the  contention 
United  States  v.  Eeese,  92  U.  S.  214, 
221,  23  L.  Ed.  563,  Trade  Mark  Cases, 
100  U.   S.  82,  25  L.  Ed.  550;  United 


States  v.  Harris,  106  U.  S,  629,  1  Sup. 
Ct.  601,  27  L.  Ed.  ?90;  Baldwin  v. 
Pranks,  120  U.  S.  678,  7  (3up.  Ct.  656, 
32  L.  Ed.  766,  and  some  other  cases 
are  cited.  They  do  not  sustain  the 
contention.  The  interpretation  of  cer- 
tain statutes  orf  the  United  States  was 
involved,  and,  the  court  finding  the 
meaning  of  the  statutes  plain,  decided 
that  it  could  not  be  changed  by  con- 
struction even  to  save  the  statutes 
from  unconstitutionality.  This  was 
but  an  exercise  of  judicial  interpreta- 
tion. The  courts  of  Texas  have  like 
power  of  interpretation  of  the  statutes 
of  Texas.  What  they  saji  the  statutes 
of  the  state  mean  we  must  accept 
them  to  mean,  whether  ii  is  declared 
by  limiting  the  objects  of  their  gen- 
eral language  or  by  separating  their 
provisions  into  valid  and  invalid 
parts."  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  44  L.  Ed.  657. 

67  Western  U.  Tel.  Co.  v.  Frear,  216 
Fed.  199;  State  v.  Western  U.  Tel. 
Co.,  75  Kan.  609,  90  Pac.  299. 

See   §§  5981,  5984,  s\ipra. 

Pbr  failure  to  comply  with  the  law 
a  foreign  corporation  engaged  in  inter- 
state commerce  and  transacting  busi- 
ness for  the  federal  government 
may  be  ousted  from  the  privilege 
of  engaging  in  nongovernmental  in- 
trastate business.  State  v.  Western 
U.  Tel.  Co.,  75  Kan.  609,  90  Pac.  299. 

A  judgment  of  ouster  from  local 
nongovernmental  business  against  the 
Western  Union  Telegraph  Company 
because  it  had  not  complied  with  the 
statute  of  a  state  will  not  consti- 
tute a  regulation  of  interstate  com- 
merce, or  of  government  business,  al- 
though the  receipts  at  many  offices 
from  interstate  a  ad  government  busi- 
ness alone  are  nit  suificient  to  keep 
thorn  open.     Nor  dg3s  such  judgment 
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§  5986.  Mandamus  in  case  of  noncompliance  with  statutory  condi- 
tions. Mandamus  will  not  lie  to  compel  compliance  witli  prescribed 
conditions  by  a  forfeign  corporation,  since  it  may  prefer  withdrawal' 
from  the  state  to  compliance.^' 

Where  a  statute  of  a  state  requires  the  secretary  of  state  to  revoke 
the  license  of  a  foreign  corporation  which  has  violated  the  condi- 
tions of  its  permit  to  do  business  within  the  state,  mandamus  will 
lie  to  compel  him  to  revoke  such  license,  and  the  supreme  court  of 
the  state,  when  vested  with  original  jurisdiction  to  issue  a  mandamus 
may  compel  him  to  make  such  revocation.^' 


de^prive  the  corporation  of  property 
without  due  process  of  law,  although 
many  of  its  ofSces  must  be  close4  and 
its  poles  and  wires  are  not  removable 
without  great  loss.  State  y.  Western 
U.  Tel.  Co.,  75  Kan.  609,  90  Pac.  299. 
The  court  said:  "In  the  case  of 
Waters-Pierce  Oil  Company  v.  Texas, 
177  U.  S.  28,  44  L.  Ed.  657,  the 
state  made  it  a  condition  upon  the 
exercise  by  a  foreign  corporation  of 
its  corporate  franchises  within  the 
limits  of  the  state  that  it  should  not 
make  certain  kinds  of  contracts  be- 
lieved by  the  state  to  be  inimical  to 
the  prosperity  of  its  people.  The  pen- 
alty for  a  breach  of  the  condition  was 
exclusion  from  intrastate  business. 
The  company  claimed  that  its  unre- 
stricted right  to  do  interstate  business 
drew  to' it  the  right  to  be  unregulated 
concerning  its  local  business,  just  as 
the  defendant  in  this  case  claims  the 
unconditional  right  to  do  local  busi- 
ness in  Kansas.  In  denying  the  legal 
validity  of  this  claim  the  court  went 
back  to  the  decisions  in  Augusta  v. 
Earl,  13  Pet.  (U.  S.)  519,  10  L.  Ed. 
274;  Paul  V.  Virginia,  8  Wall.  (U.  S.) 
168,  19  L.  Ed.  357;  Pembina  Min.  Co. 
V.  Pennsylvania,  125  V.  S.  181,  31  L. 
Ed.  650,  and  Hooper  v.  California,  155 
U.  S.  648,  39  L.  Ed.  297,  and  reasserted 
the  doctrine  they  had  established, 
that,  since  the  states  may  exclude  for- 
eign corporations  entirely,  they  may 
attach  whatever  terms  and  conditions 


they  choose  to  admission.  In  affirming 
a  judgment  of  ouster  as  to  intrastate 
business  which,  however,  left  the  de- 
fendant free  to  carry  on  interstate 
commerce,  the  court  said:  'The  plain- 
tiff in  error  is  a  foreign  corporation; 
and  what  right  of  contracting  has  it 
in  the  state  of  Texas?  This  is  the 
only  inquiry  and  it  cannot  find  an  an- 
swer in  the  rights  of  natural  persons. 
It  can  only  find  an  answer  in  the 
rights  of  corporations  and  the  power 
of  the  state  over  them.  What  those 
rights  are  and  what  that  power  is  has 
often  been  declared  by  this  court.  A 
corporation  is  the  creature  of  the  law, 
and  none  of  its  powers  are  original. 
They  are  precisely  what  the  incorpo- 
rating act  has  made'  them,  and  can 
only  be  exerted  in  the  manner  which 
that  act  authorizes.  In  other  words, 
the  state  prescribes  the  purposes  of  a 
corporation  and  the  means  of  execut- 
ing those  purposes.  Purposes  and 
means  are  within  the  state's  control. 
This  is  true  as  to  domestic  corpora- 
tions. It  has  even  a  broader  applica- 
tion to  foreign  corporations.'  "     , 

58  Secretary  of  State  v.  National 
Salt  Co.,  126  Mich.  644,  86  N.  W.  124. 
See  also  §  3307,  supra. 

59  State  v.  Doyle,  40  Wis.  175,  22 
Am.  Bep.  692. 

The  attorney  general  cannot  be 
compelled  by  mandamus  to  institute 
quo  warranto  or  other  proceedings  to 
forfeit  the  charter  of  a  corporation. 
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§  5987.  Revocation  of  license  for  removal  of  cause.  In  a  preced- 
ing section  the  validity  of  state  statutes  affecting  the  bringing  of 
suits  in  federal  courts  or  the  removal  of  causes  thereto  by  such  cor- 
porations has  been  considered  at  length,  and  it  has  been  seen  that 
statutes  which  exact  a  waiver  of  the  right  of  removal  as  a  condi- 
tion precedent  to  the  granting  of  permission  to  do  business  have  been 
held  invalid,  while  statutes  providing  for  the  revocation  of  the  license 
of  a  foreign  corporation  removing  a  cause  have  been  sustained. 
Furthermore,  revocation  of  a  license  on  such  a  ground  will  not  be 
allowed  where  the  corporation 's  constitutional  rights  will  be  infringed 
or  where  the  corporation  is  engaged  in  interstate  commerce.®" 

And  it  is  now  settled  by  a  recent  decision  of  the  Supreme  Court 
of' the  United  States  that  a  state  official  may  be  enjoined  from  en- 
forcing a  forfeiture  of  the  right  of  a  foreign  corporation  engaged 
in  interstate  commerce  to  do  business  in  the  state,  incurred  by  reason 
of  its  assertion  of  the  right  to  remove  an  action  against  it  from  a 
state  to  a  federal  court,  where  the  statute  provides  that  the  license 
or  charter  of  every  corporation  transacting  business  within  the  state 
shall  be  immediately,  revoked,  if  it  shall  claim  or  declare  in  writing 
before  any  court  of  law  or  equity  within  such  state  that  its  domicile 
is  within  another  state  or  foreign  country.®^  So,  also,  he  may  be 
enjoined  from  revoking  the  license  of  a  foreign  corporation,  engaged 

State  V.  Attorney  General,  30  La.  Ann.  that  when  an  issue  of  whether  a 
954;  State  v.  Patterson  &  H.  Turnpike  prayer  for  removal  was  rightfully 
Co.,  21  N.  J.  L.  9.  See,  however,  State  asked  arises,  a  federal  question  re- 
V.  Berry,  3  Minn.  (Gil.)  190.  suits  which  is  determinable  by  the 
See,  generally,  as  to  mandamus,  courts  of  the  United  States  free  from 
Chap.  50,  supra.  limitation  or  interference  arising  from 
60  See  §5761,  supra.  an  exertion  of  state  power.  In  tlie 
In  Harrison  v.  St.  Louis  &  S.  F.  E.  third  place,  as  the  right  freely  exists 
Co.,  232  U.  S.  318,  58  L.  Ed.  621,  L.  E.  to  seek  removal  unchecked  or  unbur- 
A.  1915  F  1187,  Chief  Justice  White  dened  by  state  authority,  and  the 
said:  "In  the  first  place,  the  right,  duty  to  determine  the  adequacy  of  a 
unrestrained  and  unpenalized  by  state  prayed  removal  is  a  federal  and  not 
action,  on  compliance  with  the  forms  a  state,  question,  it  follows  that  the 
required  by  the  law  of  the  United  states  are,  in  the  nature  of  things. 
States,  to  ask  the  remorval  of  a  cause  without  authority  to  penalize  or  pun- 
pending  in  a  state  to  a  United  States  ish  one  who  has  sought  to  avail  him- 
court,  is  obviously  of  the  very  essence  self  of  the  federal  right  of  removal 
of  the  right  to  remove  conferred  by  on  the  ground  that  the  removal  asked 
the  law  of  the  United  States.  In  the  was  unauthorized  or  illegal." 
second  place,  as  the  right  given  to  re-  61  Harrison  v.  St.  Louis  &  S.  F.  E. 
move  by  the  United  States  law  is  Co.,  232  U.  S.  318,  58  L.  Ed.  621,  L.  E. 
paramount,  it-  results  that  it  is  also  A.  1915  F  1187,  aff'g  St.  Louis  &  S.  F. 
of  the  essence  of  the  right  to  remove,  E.  Co.  v.  Cross,  171  Fed.  480. 

10143 


§  5987]  Private  Corporations  [Ch..65 

in  both  intrastate  and  interstate  business  within  the  state,  for  its 
violation  of  a  statute  providing  that  whenever  any  foreign  corpora- 
tion shall  remove  or  make  application  to  remove  into  a  federal  court  a 
cause  commenced  against  it  by  a  citizen  of  the  state  upon  a  cause  of 
action  arising  within  the  state,  it  shall  be  the  duty  of  the  secretary 
of  state  -to  revoke  the  license  of  such  corporation  to  do  business  within 
the  state.®^  Ah  action  to  enjoin  state  officers  from  enforcing  a  for- 
feiture of  the  right  of  a  foreign  corporation,  engaged  in  interstate 
commerce,  to  do  business  in  the  state,  incurred  by  reason  of  its  asser- 
tion of  the  right  to  remove  an  action  against  it  from  a  state  to  a 
federal  court  is  not  a  Suit  a;gainst  the  state.®* 

On  the  other  hand,  a  billwill  not  lie  on  behalf  of  a  foreign  insur- 
ance company  to  enjoin  the  insurance  commissioner  of  a  state  from 
revoking  its  license  to  do  business  in  the  state  on  the  ground  that 
it  had  removed  a  cause  brought  against  it  in  the  state  court  to  the 
federal  court  or  to  cancel  the  revocation  of  a  periilit  already  revoked 
on  those  grounds.®* 

Although  a  statute  prohibiting  or  restricting  a  foreign  corporation 
from  removing  a  suit  into  the  federal  courts  as  authorized  by  the 
acts  of  Congress  on  the  subject  may  be  void,  neither  a  state  nor  a 
federal  court,  however,  can  by  mandamus  or  otherwise  compel  a 
state  officer  to  grant  a  permit  to  a  foreign  corporation  not  engaged 
in  interstate  commerce  in  such  a  case,  or  prevent  by  injunction  the 

62  Donald  v.  Philadelphia  &.  E.  Coal  of  insurance — a  matter  purely  of  state 
&  Iron  Co.,  241  TT.  S.  329,  60  L.  Ed.  concern  involving  int  5rstate  commerce 
1027,  aff'g  216  JFed.  199.  in  none  of  its  aspects.     Pullman  Co. 

63  Donald  v.  Philadelphia  &  E.  Coal  v.  Kansas,  216  TJ.  S.  56,  54  L.  Ed.  378. 
&  Iron  Co.,  241  tJ.  S.  329,  60  L.  Ed.  Where  a  foreign  insurance  company 
1027,  aff'g  216  Fed.  199;  Harrison  v.  has  voluntarily  accepted  a  license  to 
St.  Louis  &  S.  F.  E.  Co.,  232  XS.  S.  318,  do  business  in  a  state,  the  laws  of 
58  L.  Ed.  621,  L.  E.  A.  1915  F  1187,  which  provide  that  such  license  shall 
aff'g  St.  Louis  &  S.  F.  E.  C.o.  v.  Cross,  be  revoked  if  the  corporation  remove 
171  Fed.  480;  Herndon  v.  Chicago,  E.  an  action  instituted  against  it  in  the 
I.  &  P.  E.  Co.,  218  XT.  S.  135,  54  L.  Ed.  state  courts  to  the  federal  courts,  no 
970 ;  Western  U.  Tel.  Co.  V.  Julian,  169  foundation  is  laid  for  federal  juris-' 
Fed.  166.  diction  in  an  action  in  equity  by  the 

61  Security    Mut.    Life    Ins.    Co.    v.  company  to  have  the  prosecution  of  a 

Plewitt,  202  IT.  S.  246,  50  L.  Ed.  1013,  suit  agaipst  it   enjoined   by  the   fact 

6   Ann.   Cas.   317,   aff'g   119   Ky.   321,  that  under  the  provisions  stated  rela- 

1  L.  E.  A.   (N.  S.)   1019,  115  Am.  St.  tive   to   the  revocation   of  its  license 

Eep.  264,  84  S.  W.  527,  83  S.  W.  611.  it  has  not  the  same   control   over  aU 

The  case  of  Security  Mut.  Life  Ins.  action  brought  against  it  as  it  would 

Co.  V.  Prewitt,  200  U.  S.  446,  50  L.  have   over  a  suit  which  it  might  in- 

Ed.  545,  involved,  however,  the  right  stitute.     Cable  v.  United  States  Life 

of  a  state  to  deal  with  the  business  Ins.  Co.,  191  U.  S.  288,  48  h.  Ed.  188. 
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canciellation  of  a  permit  theretofore  granted,  for  the  right  of  a  state 
to  exclude  fbreign  corporations  not  engaged  in  interstate  commerce 
is  absolute,  and  the  courts  cannot  inquire  into  its  motive  in  so  doing.*^ 
An  application  for  prohibition  brought  by  a  foreign  corporation, 
which  is  the  defendant  in  an  action  in  a  state  court,  against  the 
plaintiff  in  such  action,  the  judge  of  such  court  and  the  secretary 
of  state  to  prohibit  the  secretary  of  state  from  canceling  the  license 
of  the  foreign  corporation  on  account  of  its  removing  such  action  from 
the  state  court  to  the  federal  court,  and  to  prohibit  the  judge  of  the 
state  court  and  the  plaintiff  in  such  action  from  taking  any  steps  in 
the  same,  will  be  denied  on  account  of  misjoinder  of  parties.*^ 

As  has  been  stated  elsewhere,  a  foreign  insurance  corporation  may 
remove  to  a  federal  court  a  suit  brought  against  it  in  a  state  court, 
if  the  requisite  jurisdictional  facts  exist,  notwithstanding  the  statute 
of  the  state  in  which  the  suit  is  brought  provides  for  a  revocation 
of  the  license  or  permit  of  such  corporation  to  do  business  in  the  state, 
if  it  removes  to  a  federal  court  a  suit  brought  against  it  in  a  court 
of  the  state." 

§5988.  Effect  of  revocation  of  license.  The  revocation  of  the 
license  or  permit  of  a  foreign  corporation  to  do  business  in  a  state 
cannot  affect  the  validity  of  contracts  made  by  it  before  the  revoca- 
tion, nor  its  right  to  maintain  an  action  to  enforce  them.®*  If,  after 
an  action  at  law  against  a  foreign  corporation,  rightfully  doing  busi- 
ness in  the  state,  has  been  properly  commenced,  such  corporation  be 
dpprived  of  its  statutory  privileges,  the  action  may  be  prosecuted  to 
judgment  as  effectually  in  all  respects  as  if  the  defendant's  right  to 
do  business  in  the  state  had  not  ceased.®® 

65  Security  Mut.  Life  Ins.  Co.  v.  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1073. 
Prewitt,  202  U.  S.  246,  50  L.  Ed.  1013,  PofiEenbarger,  J.,  said:  "The  contract 
6  Ann.  Cas.  317;  Doyle  v.  Continental  being  valid  and  the  jurisdiction  having 
Ins.  Co.,  94  U.  S.  535,  24  L.  Ed.  148;  attached  before  the  right  to  do  busi- 
State  V.  Doyle,  40  Wis.  175,  22  Am.  ness  in  the  state  was  lost,  we  know 
Bep.  692.  of  no  principle  upon  which  the  defend- 

66  State  V.  Johnston,  234  Mo.  338,  ant  could  defeat  that  jurisdiction  by 
137  S.  W.  595.  withdrawing  from  the  state.     Having 

67  See  §5761,  supra;  Judson  v.  once  attached,  it  continued.  The 
Knights  of  Maccabees  of  World,  220  privilege  taken  away  by  the  quo  war- 
Ped.  1004;  Shawnee  Eire  Ins.  Co.  v.  ranto  proceeding  was  no  greater  than 
National  Surety  Co.,  94  Kan.  305,  146  that  granted  by  the  statute  upon  com- 
Pac.  412.  pliance    with    the    conditions    therein 

68  See  §§  5757,  5961,  supra.  named.    That  was -the  privilege  of  do- 
69Billniyer     Lumber     Co.     v.     Mer-      ing  business  in  this  state.     Under  the 

chants'  Coal  Co.,  66  W.  Va.  696,  26      rule   of  comity,  it  had  certain   other 
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Contracts  entered  into  by  it  after  the  revocation  are  invalid  and 
unenforceable  to  the  same  extent  as  if  a  license  had  never  been 
granted  to  itJ"  It  has  been  said  that  the  revocation  of  the  license 
of  a  foreign  corporation  works  a  quasi  dissolution  of  the'  foreign  cor- 
poration, and  it  is  in  the  same  situation  in  the  state  as  if  .its  charter 
had  expired  or  been  revoked  for  cause,  and  in  respect  to  its  corporate 
business  in  the  state,  it  is  legally  dissolvedJ^ 


§  5989.  Remedies  of  corporation  wrongfully  excluded.  Whether 
a  corporation  has  any  remedy  to  compel  a  public  officer  to  grant  it 
a  permit  or  certificate  to  do  business  in  the  state,  on  his  refusal  to 
issue  the  same,  depends  upon  the  terms  of  the  statute  and  the  duties 
thereby  imposed  upon  the  officer.    If  the  statute  gives  him  a  discre- 


rights  which  the  statute  did  not  take 
away  or  destroy,  and  among  these  was 
the  right  to  sue  upon'  any  valid  con- 
tract, and  also  the  right  to  make  de- 
fense in  any  action  instituted  against 
it.  As  these  were  never  inhibited  by 
the  statute,  they  cannot  be  deemed 
to  have  been  affected  or  taken  away 
by  the  revocation  of  the  privilege  that 
had  vested  under  the  restrictive  stat- 
ute. Neither  the  statute  nor  the  re- 
vocation of  the  privilege  touched  these 
rights  or  in  any  way  circumscribed  or 
limited  the  jurisdiction  of  the  court. 
Therefore  a  jurisdiction  which  had 
vested  was  not  destroyed  by  a  revo- 
cation of  the  privilege.  Any  other 
conclusion  would  be  so  clearly  unjust 
and  unpolitio  that  the  legislature  can- 
not be  deemed  to  have  intended  it, 
and  if  it  did  the  statute  might  be  to 
that  extent  unconstitutional.  When 
the  contract  was  made,  the  remedy  for 
its  enforcement  was  a  part  of  it. 
Surely  the  legislature  did  not  intend 
to  destroy  or  impair  the  contract,  and 
to  deny  all  remedy  for  its  enforce: 
ment  in  the  courts  of  this  state  and 
compel  the  obligee  to  resort  to  the 
courts  of  another  state-  would  amount 
t6  a  clear  impairment  of  its  obliga- 
tions. Eemedies  may  be  altered  or 
limited  by  the  legislature,  but  not 
entirely  denied." 


70  American  Ins.  Co.  v.  Stoy,  41 
Mich.  385,  1  N.  W.  877;  MeCutcheon 
V.  Elvers,  68  Mo.  122. 

71  Billmyer  Lumber  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  26 
L.  E.  A.  (N.  S.)  1101,  66  S.  E.  1073. 
Poffenbarger,  J.,  said:  "In  respect 
to  its  corporate  business  and  holdings 
in.  this  state  it  is  legally  dissolved. 
Though  it  may  still  exist  in  ajiother 
state  as  an  entity,  it  ceases  to  be  rec- 
ognized as  such  here  for  the  purpose 
of  carrying  on  its  business.  Its  cor- 
porate transactions  as  effectually  cease 
here  as  if  it  were  dissolved.  Its  prop- 
erty can  no  longer  be  hajidled  for  its 
general  corporate  purposes.  We  think, 
therefore,  the  legislature  in  subject- 
ing it  to  the  liabilities  imposed  upon 
domestic  corporations  intended  to  sub- 
ject it,  on  the  revocation  of  its  privi- 
lege, to  the  general  laws  relating  to 
the  winding  up  of  domestic  corpora- 
tions, in  so  far  as  they  are  applicable. 
By  these  laws  a  corporation,  after 
dissolution,  still  remains  a  corpora- 
tion in  contemplation  of  law  for  the 
purposes  of  suits  to  collect  debts  due 
it,  and  the  settlement  and  distribution 
of  its  assets.  *  *  *  When,  for 
any  reason,  a  corporation  has  no  longer 
a.  right  to  exist,  dissolution,  payment 
of  debts,  and  distribution  of  surplus 
in  some  form  inevitably  result." 
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tionary  power  in  the  matter,  the  courts  cannot  review  the  exercise 
of  his  discretion  and  compel  him,  by  mandamus  or  otherwise,  to  issue 
a  permit  or  certificate.  His  determination  in  the  matter  is  final.''* 
Thus  where  the  determination  of  the  superintendent  of  insurance  in 
granting,  refusing,  or  revoking  licenses  authorizing  insurance  com- 
panies to  transact  business  within  the  state  involves  the  exercise  of 
official  judgment  and  discretion  on  his  part,  his  action  in  respect  to 
such  licenses  cannot  be  controlled  or  directed  by  mandamus,''^  when. 


72  Connecticut.  American  Casualty 
Insurance  &  Security  Co.  v.  Fyler,  60 
Conn.  448,  25  Am.  St.  Eep.  337,  22 
Atl.  494. 

Kansas.  Dwelling-House  Ins.  Co.  v. 
Wilder,  40  Kan.  561,  20  Pac.  265. 

Massachusetts.  Provident  Sav.  Life 
Assur.  Society  v.  Cutting,  181  Mass. 
261,  92  Am.  St.  Eep.  415,  63  N.  E.  433. 

New  York.  People  v.  F  airman,  12 
Abb.  N.  Cas.  252;  In  re  Hartford  Life 
&  Annuity  Ins.  Co.,  63  How.  Pr.  54. 

North  Dakota.  State  v.  Carey,  2 
N.  D.  36,  49  N.  W.  164. 

Ohio.  State  v.  Moore,  42  Ohio  St. 
103. 

Under  the  Texas  statute  providing 
for  the  issuance  of  permits  to  foreign 
corporations,  the  secretary  of  state  is 
given  the  power  to  limit  the  business 
of  a  foreign  corporation  to  one  or 
more  purposes,  if  it  is  chartered  for 
several  purposes.  San  Antonio  v.  Sal- 
vation Army  (Tex.  Civ.  App.),  127 
S.  W.  860. 

73  Dwelling-House  Ins.  Co.  v.  Wilder, 
40  Kan.  561,  20  Pac.  265;  State  v. 
Carey,  2  N.  D.  36,  49  N.  W.  164. 

In  holding  that  the  determination 
of  the  superintendent  of  insurance  in 
granting,  refusing  or  revoking  licenses 
authorizing  insurance  companies  to 
transact  business  within  the  state  in- 
volved the  exercise  of  official  judg- 
ment and  discretion,  on  his  part,  which 
could  not  be  controlled  or  directed  by 
mandamus,  after  distinguishing  Phoe- 
nix Ins.  Co.  V.  Welch,  29  Kan.  672,  in 
Dwelling-House  Ins.  Co.  v.  Wilder,  40 


Kan.  561,  20  Pac.  265,  Johnston,  J., 
said:  "It  is  true,  as  there  stated,  thai 
the  legislatui'e  has  fixed  the  condi- 
tions upon  which  insurance  companies 
may  do  business  in  the  state,  and  that 
the  superintendent  is  without  author- 
ity to  impose  any  other.  It  is  true, 
also,  that  certain  rules  have  been  laid 
down  to  govern  the  superintendent  in 
determining  whether  the  conditions 
imposed  have  been  complied  withj  but 
after  he  has  applied  these  rules  to  the 
facts  in  the  case,  it  still  remains  for 
him  to  ofScially  judge  or  determine 
whether  the  conditions  exist.  The 
superintendent  has  no  right  to  dis- 
criminate in  favor  of  one  company 
and  against  another  of  the  same  char- 
acter and  standing,  nor  to  arbitrarUy 
and  capriciously  exclude  any  company 
from  the  state.  He  is  expected  to 
honestly  investigate  and  determine, 
under  the  rules  furnished  for  his  guid- 
ance, whether  the  conditions  and  re- 
quirements of  the  legislature  have 
been  complied  with;  but  when  he  acts, 
and  the  determination  is  reached  call- 
ing for  the  exercise  of  official  judg- 
ment, the  motives  which  actuated  him 
are  not  open  to  inquiry  in  the  action 
of  mandamus.  If  the  action  of  the 
superintendent  of  insurance  was  er- 
roneous, unjust,  or  corrupt,  the  party 
aggrieved  is  not  without  a  remedy. 
The  legislature  has  provided  one  which 
is  both  ample  and  speedy,  where  it 
empowers  the  governor,  whenever  he 
shall  become  satisfied  that  the  su 
perintendent    is    inefficient,    incompe- 
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in  so  doing,  he  acts  within  the  limits  of  a  discretion  expressly  con- 
ferred upon  him  by  statute^*  Likewise,  where  the  state  auditor  is 
clothed  with  authority  to  issue  certificates  to  foreign  insurance  com- 
panies, to  transact  business  in  the  state,  and  it  is  his  duty  to  issue 
certificates  to  none  but  solvent  companies  which  have  complied  with 
the  statutes  of  the  state  in  all  respects,  his  duties  are  of  such  a  nature 
that  mandamus  should  not  issue  to  control  his  action,  unless  it  is  clear 
that  there  is  a  wilful  disregard  of  duty  on  his  parf*  And  where, 
by  statute,  the  insurance  commissioner  is  vested  with  the  power  to 
revoke  the  license  of  any  foreign  insurance  company  for  failure  to 
comply  with  any  provision  of  law  enacted  for  the  regulation  of  such 
companies,  and  as  an  incident  to  that  power,  he  is  authorized  to  re-' 
voke  licenses  for  past  violations,  or  withhold  a  license  until  the  insur- 
ance company  has  fully  complied  with  all  legal  requirements,  man- 
damus will  not  lie  to  compel  him  to  issiie  such  license  to  a  foreign 
accident  insurance  company  which  has  failed  to  pay  certain  license 
fees,  notwithstanding  the  right  to  recover  such  fees  might  be  barred 
by  the  statute  of  limitations.''^  Under  a  statute  authorizing  the  incor- 
poration of  mining  corporations  and  providing  that  foreign  corpora- 
tions organized  for  the  purposes  contemplated  by  the  statute  upon 
filing  a  copy  of  their  charter  with  the  secretary  of  state  and  county 
clerk,  may  carry  on  business  in  the  state  and  enjoy  all  the  rights 
and  privileges  and  be  subject  to  all  the  restrictions  and  liabilities  of 
corporations  organized  under  such  state,  mandamus  will  not  issue  to 
compel  the  secretary  of  state  to  file  the  articles  of  association  of  a 
foreign  mining  corporation  empowered  to  carry  on  business  not 
authorized  by  the  laws  of  the  state  to  domestic  corporations."    Under 

tent,  or  neglectful  of  Ms  duties  or  that  anee  with  the  laws  of  the  state,  was 

he  is  corrupt  or  dishonest  in  the  dis-  not  final,  but  his  action  in  that  regard 

charge   of  his   duties,   to  remove  him  was    subject    to    inquiry    and   control 

from  office  and  fill  the  vacancy  by  the  by  the  court, 

appointment  of  another. ' '  74  State  v.  Carey,  2  N.  D.  36,  49  N. 

See,  however,  Kansas  Home  Ins.  Co.  W.  164. 

V.  Wilder,  43  Kan.  731,  23  Pae.  1061,  75  State  v.  Benton,  25  Neb.  834,  41 

where  Dwelling-House  Ins.  Co.  v.  Wil-  N.  "W.  793. 

der,  40  Kan.  561,  20  Pac.  265,  is  dis-  76  State  v.  Fricke,  102  Wis.  107,  78 

'  i-iguished    and   where   under   a  later  N.  W.'*455,  77  N.  W.  732.     See  Travel- 

■itatute  amending  the  statute  involved  er's  Ins.   Co.   of  Hartford  v.  Fricke, 

in  that  case,  it  was  held  that  the  de-  99  Wis.  367,  41  L.  R.  A.  557,  78  N.  W. 

'erminatiou  of  the  superintendent  of  407,  74  N.  W.  372.    ' 

insurance  in  granting,  refusing  or  re-  77  Isle  Eoyale  Land   Corporation  v. 

voking  authority  to  a  mutual  fire  in-  Secretary  of  State,  '  76  Mich.  162,  43 

niirance   company   to   do   business,   on  N".  W.  14. 
account    of   insolvency   or   noncompli- 
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a  statute  providing  that  it  shall  be  the  duty  of  the  superintendent  of 
insurance,  upon  being  satisfied  that  any  foreign  insurance  company, 
or  agent  thereof  has  violated  any  of  the  provisions  of  the  statute 
regulating  its  right  to  do,  business  in  the  state,  to  revoke  the  license 
of  the  company  or  agent  so  offending,  arid  that  no  license  shall  be 
granted  to  such  company  or  agent,  for  one  year  after  such  revoca- 
tion, it  is  held  that  it  is  within  the  discretion  of  the  superintendent 
of  insurance  to  refuse  a  license  as  agent  of  a  foreign  life  insurance 
company  to  one  who,  in  violation  of  the  statute,  has,  without  first 
obtaining  such  license,  solicited  applications  for  insurance  in  such 
company  and,  as  a  part  of  such  solicitation,  has  offered  a  rebate  of  a 
portion  of  the  regular  premium.'"  Whether  the  unrestricted  power 
and  discretion  to  either  grant  or  withhold  a  permit  to  do  business 
within  the  state,  and  to  revoke  or  not  revoke  a  permit  when  granted, 
is  or  is  not  wisely  vested  in  the  officer  vested  with  such  power  and 
discretion,  are ,  questioiis  which  address  themselves  to  the  legislature 
enacting  the  statutes  conferring  such  power  and  discretion,  and  the 
courts  cannot  consider  the  expedience ,  of  any  laws  which  the  legis- 
lature has  power  to  enact.  To  do  so  would  result  in  the  usurpation 
by  the  courts  of  the  very  power  and  discretion  which  the  law  confers 
upon  others.'^ 

Where,  however,  the  public  officer  empowered  to  issue  the  permit 
or  certificate  authorizing  a  foreign  corporation  to  do  business  in  the 
state,  is  not  vested  with  a  discretionary  power,'  but  is  required  by 
the  statute  regulating  the  doing  of  business  in  the  state  by  the  foreign 
corporation  to  issue  the  permit  or  certificate  to  the  foreign  corpora- 
tion upon  the  performance  or  existence  of  certain  conditions,  in  such 
a  ease,  if  he  wrongfully  refuses  to  issue  a  permit  or  certificate  and 
the  right  thereto  is  clear,'"  the  courts  may  compel  him  by  mandamus 
at  the  suit  of  the  corporation  to  issue  the  same.'^    So  where  it  is  pro- 

78  Vorys  V.  State,  67  Ohio  St.  15,  65  79  State  v.  Carey,  2  N.  D.  36,  49  N. 

2Sr.  i:.  150.    Shauek,  X,  said:     "By  the  W.  164,  citing  High,  Extr.  Eem.  §§  44, 

explicit  terms  of  tto  section,  it  would  46. 

ha,ve  been  the  duty  of  the  superinten-  80  State  v.  Benton,  25  Neb.  834,  41 

dent  to  revoke  the  license,  if  one  had  N.  "W.  793. 

been  issued,  and  woTild  at  the  time  of  81  Kansas.    Kansas  Home  Ins.  Co.  v. 

the    application   have    been    without  "Wilder,  43  Kan.  731,  23  Pac.  1061,  dis- 

authority  to   grant   another.     His  re-  tinguishing    Dwelling-House    Ins.    Co. 

fusal,  being  in   accordance   with   the  v.  Wilder,  40  Kan.  561,  20  Pac.  265, 

manifest  spirit  of  the  statute,  and  in  on   account   of   the   difference   in   the 

furtherance    of   its    obvious  ,  purpose,  statutes. 

was  within  his  discretion,  if  not  with-  Michigan.     Isle   Royale   Land    Cor- 

in  his  imperative  duty."  poration   v.   Secretary    of    State,    76 
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vided  by  statute  that  the  insurance  commissioners  shall  issue  a  license 
to  a  foreign  insurance  company  possessed  of  a  specified  paid-up  capi- 
tal, invested  in  certain  securities,  and  of  certain  assets,  upon  filing 
with  the  secretary  of  state  certain  documents  and  a  statement  show- 
ing its  financial  condition,  and  its  compliance  with  the  titles  relating 
to  insurance,  mandamus  will  lie  to  compel  the  insurance  commis- 
sioners to  issue  such  license  to  a  foreign  corporation,  upon  the  filing 
by  it  of  the  proper  documents  required  by  statute.*^  Under  a  statute 
prbviding  that  if  a  foreign  insurance  company  has  complied  with 
,  certain  prescribed  regulations  and  the  insurance  commissioner  is 
satisfied  that  the  company  has  the  requisite  capital  and  assets,  and 
that  it  is  a  safe,  reliable  company,  entitled  to  confidence,  he  shall 
grant  a  license  to  it  to  do  insurance  business  by  authorized  agents 
within  the  state,  the  insurance  commissioner  cannot  refuse  to  issue 
a  license  to  a  foreign  corporation  which  has  complied  with  all  the 
requirements  of  the  statute,  and  satisfied  him  as  to  >the  requirements 
of  the  statute,  because  the  company  is  carrying  on  in  combination 
the  business  of  a  surety  company  and  that  of  a  burglary  insurance 
company,  and  he  believes  that  an  insurance  company  carrying  on  two 
or  more  distinct  classes  of  insurance  business  is  theoretically  unsafe 
and  unreliable.**  Of  course,  the  officers  will  not  be  required  to  issue 
a  certificate  until  the  corporation  has  complied  with  all  the  require- 
ments of  the  statute;**  Thus  where  a  statute  provides  that  a  permit 
to  do  business  in  the  state  shall  not  be  issued  to  a  foreign  cprpora- 
tion  unless  it  is  shown  that  fifty  per  cent  of  it's  authorized  capital 
stock  has  been  subscribed,  mandamus  will  not  lie  to  compel  the  secre- 
tary' of  state  to  issue  such  permit  to  a  foreign  corporation,  which  fails 
to  show  compliance  by  it  with  the  conditions  imposed  by  law  to  entitle 
it  to  demand  such  certificate.**    And  where  it  is  provided  by  statute 

Mieh.  162,  43  N.  "W.  14.  667,  19  L.  E.  A.  271,  54  N".  W.  33. 

Montana.       State    v.     Botwitt,     18  82 Bankers'   Life   Ins.   Co.  v.  How- 
Mont.  92,  44  Pac.  407.  land,   73   Vt.   1,   57  L.   E.   A.   374,  48 

Nebraska.    State  v.  Benton,  25  Neb.  ^tl.  435. 

834,  41  N.  "W.  793.  83  united    States   Fidelity   &   Guar- 

New  Hampshire.    United  States  Pi-  ,„ty  qo.  v.  Linehan,  73  N.  H.  41,  58 

delity  &  Guaranty  Co.  v.  Linehan,  73  ,  ,,    _„. 
N.  H.  41,  58  Atl.  956. 

Texas.     Metropolitan  Life  Ins.  Co.  "English     &     Scottish  -  American 

V.  Love,  101  Tex.  444,  108  S.  W.  821,  ^'"^*^-  ^  I"^-  ^°-  ^-  H^''^^'  ^^  Tex. 

1157  289,  55  S.  W.  169;  State  v.  Frieke,  102 

Vermont.     Bankers'    Life   Ins.    Co.  Wis.  107,  78  N.  W.  455,  77  N.  W.  732. 

V.  Howland,  73  Vt.  1,  57  L.  E.  A.  374,  See  also  State  v.  Benton,  25  Neb.  834, 

48  Atl.  435.  41  N.  W.  793." 

Wisconsin.     State  v.  Eoot,  83  Wis.  86  English     &     Scottish      American 
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that  every  foreign  corporation  shall  on  or  before  the  first  day  of 
July  of  each  year  pay  a  certain  annual  license  and  such  year  is  held 
to  begin  on  the  first  day  of  July  and  not  to  be  a  calendar  year,  man- 
damus will  not  lie  to  .compel  the  issuance  of  a  license  for  a  calendar 
year.^^ 

Under  some  circumstances,  the  state  official  charged  with  the  statu- 
tory duty  and  with  the  power  to  issue  and  revoke  licenses  or  permits 
authorizing  foreign  corporations  to  do  business  in  the  state  may  be 
restrained  by  injunction  from  revoking  the  license  issued  to  a  foreign 
corporation  to  do  business  in  the  state.^''  Thus  injunction,  and  not 
mandamus,  is  the  proper  remedy  to  test  the  question  of  the  amount 
of  taxes  to  be  paid  to  the  superintendent  of  insurance  under  a  statute 
making  it  his  duty  to  charge  and  collect  from  insurance  companies 
certain  taxes  provided  for  by  such  statute,  and  to  prevent  him  from 
revoking  the  license,  already  granted,  of  an  insurance  company  to  do 
business  in  the  state.**    And  a  suit  for  injunction  may  be  maintained 


Mortg.  &  Inv.  Co.  v.  Hardy,  93  Tex. 
289,  55  S.  W.  169. 

86  State  V.  Jenkins,  22  Wash.  494, 
61  Pac.  141. 

87  Harrison  v.  St.  Louis  &  S.  F.  E. 
Co.,  232  U.  S.  318,  58  L.  Ed.  621,  L. 
E.  A.  1915  ¥  1187,  aff'g  St.  Louis  & 
S.  F.  E.  Co.  V.  Cross,  171  Fed.  480; 
Western  TJ.  Tel.  Co.  v.  Julian,  169 
Fed.  166;  State  v.  Hahn,  50  Ohio  St. 
714,  35  H.  E.  1052,  overruling  State  v. 
Eeinmund,  45  Ohio  St.  214, 13  N.  B.  30; 
Equitable  Life  Assur.  Society  v.  Host, 
124  Wis.  657,  4  Ann.  Cas.  413,  102 
N.  W.  579. 

See  as  to  application  for  prahibition 
to  prevent  revocation  of  license, 
State  V.  Johnston,  234  Mo.  338,  137 
S.  W.  595. 

,  Such  a  suit  will  not  be  defeated 
by  the  fact  that  the  state  official,  after 
the  institution  of  the  suit  and  the  ac- 
quisition by  the  court  of  jurisdiction 
over  the  subject-matter,  but  before 
the  pi;eliminary  restraining  order  be- 
came effective  or  was  served  upon  him, 
actually  revoked  the  license  of  the 
complainant  to  do  business  in  the 
state,  for  the  court  having  acquired 
jurisdiction  over  the  subject-matter  of 


the  suit  before  he  acted,  he  could  not 
therefore  prejudice  or  defeat  the 
rights  of  the  complainant.  In  such  a 
case  a  court  of  equity  has  ample  power 
to  compel  by  mandatory  injunction  the 
restoration  of  the  former  order  of 
things,  and  prevent  the  gaining  of  ad- 
vantage by  reason  of  the  wrongful 
act.  St.  Louis  &  S.  F.  E.  Co.  v. 
Cross,  171  Fed.  480,  citing  Ee  Lennon, 
166  U.  S.  548,  41  L.  Ed.  1110. 

88  State  V.  Hahn,  50  Ohio  St.  714, 
35N.  E.  1052.  The  court  said:  "The 
real  object  is  to  prevent  a  revoca- 
tion of  its  permit  to  da  business  in 
this  state,  and  for  such  object  the 
proper  remedy  is  injunction.  Should 
the  license  be  revoked,  and  the  relator 
comply  in  all  respects  with  the  laws 
of  this  state,  and  the  superintendent 
of  insurance  refuse  to  issue  a  new 
license,  he  could  be  compelled  to  do 
so  by  mandamus.  But  this  is  not  such 
case.  Here  the  object  is  to  enjoin  the 
superintendent  from  revoking  the  li- 
cense. True,  the  case  of  State  v.  Eein- 
mund, 45  Ohio  St.  214,  13  N.  E.  30, 
was  a  case  like  the  one  here  under  con- 
sideration, and  the  remedy  was  by 
mandamus;    but    the    question    as    to 
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by  a  foreign  corporation  doing  business  in  a  state  to  prevent  a  state 
olScer  from  cancelling  its  license  to  do  business  therein,  because  of  its 
violation  of  an  unconstitutional  statute.*'  Such  a  suit  is  not  one 
against  the  state.'" 

Where  the  supreme  court  of  a  state  has  original  jurisdiction  in 
mandamus,  but  has  no  original  jurisdiction  in  matters  of  injunc- 
tion, it  has  no  jurisdiction  of  a  suit  for  an  injunction  in  the  form 
of  a  proceeding  in  mandamus,  as  it  is  the  substance,  and  not  the  form, 
which  gives  the  real  character  to  the  proceeding.  Hence  a  proceed- 
ing by  mandamus  to  prevent  a  public  officer  from  revoking  an  exist- 
ing license  of  a  foreign  corporation  to  do  business  in  the  state  should 
be  dismissed."' 

"Where  the  court,  in  an  action  by  a  foreign  insurance  company  to 
restrain  the  commissioner  of  insurance  from  revoking  the  license 
issued  to  it  to  do  business  in  the  state,  found  that  the  issue  by  it  of 
deferred  dividend  policies  by  which  'the  distribution  of  dividends 
was  deferred  beyond  the  period  of  five  years  to  citizens  of  the  state 
was  contrary  to  a  state  statute  and  unlawful  and  the  commissioner 
'  of  insurance  might  and  should  revoke  the  company's  license  to  do 
business  in  the  state,  and  judgment  was  rendered  accordingly,  it  was 
held  that  the  judgment  was  erroneous  and  should  be  reversed,  inas- 
much as  it  adjudged  that  numerous  policies  issued  by  the  company 
to  citizens  of  the  state,  aggregating  a  large  amount,  were  unlawful, 
without  any  of  the  holders  of  such  policies  haying  been  made  parties, 
or  giv3n  a  hearing,  or  having  appeared  in  the  action.'* 

XVII.   ACTIONS  BY  FOREIGN  CORPORATIONS 

§  5990.  Right  to  maintain  actions.  In  discussing,  in  a  preceding 
section,  the  doctrine  of  comity  as  applied  to  actions  by  foreign  cor- 
porations, it  has  been  seen  that  the  rule  is  well  settled  that  a  foreign 

remedy  was  not  there  raised,  and  it  Co.,  232  XJ.  S.  318,  58  L.  Ed.  621,  L. 

seems  not  to  have  been  thought  of  by  R.  A.  1915  F  1187,  aff'g  St.  Louis  & 

anyone   connected   with  the   case.     It  S.  F.  E.  po.  v.   Cross,   171  Fed.  480; 

is  therefore  not  an  authority  in  favor  Western   XJ.    Tel.    Co.    v.    Julian,   169 

of  mandamus  in  such  eases."  Fed.   166. 

89  Harrison  v.  St.  Louis  &  S.  F.  E.  91  State  v.  Hahn,  50  Ohio  St.  714, 
Co.,  232  XJ.  S.  318,  58  L.  Ed.  621,  L.  35  N.  E.  1052,  overruling  State  v. 
E.  A.  1915  F  1187,  aff'g  St.  Louis  &.  Eeinmuud,  45  Ohio  St.  214,  13  N.  E. 
S.  F.  E.   Co.  v.  Cross,  171  Fed.  480;  30. 

Western   XT.   Tel.    Co.   v.   Julian,    169  9a  Equitable  Life  Assur.  Society  v. 

Fed.  166.  Host,  124  Wis,  657,  4  Ann.  Cas.  413, 

90  Harrison  v.  St.  Louis  &  S.  F.  E.      102  N.  W.  579. 
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corporation  has  the  power  to  sue  at  law  or  in  equity  in  the  courts 
of  another  state  or  country,  and  the  same  right  to  do  so  under  the 
rule  of  comity,  as  a  domestic  corporation  or  as  a  nonresident  natural 
person,  unless  it  is  prevented  from  doing  so  by  some  express  statutory 
provision,  or  unless  it  seeks  to  assert  and  enforce  a  claim  which  is 
contrary  to  the  established  policy  of  the  state.*'  Subject  to  the  same 
qualifications,  a  foreign  corporation  may  sue  to  foreclose  a  mortgage 


83  See  §5748,  supra.    See  aUo: 

United  States.  Kobinsou  v.  Ameri- 
can Linseed  Co.,  147  Fed.  885;  New 
York  Dry  Dock  v.  Hicks,  5  McLean 
111,  Fed.   Cas.  No.  10,204. 

Alabama.  Ashurst  v.  Arnold  Hene- 
gar-Doyle  Co.,  78  So.  386;  Glnn  v.  New 
England  Mortgage  Security  Co.,  92. 
Ala.  135,  8  So.  388. 

Arkansas.  Jones  v.  Southern  Coop- 
erage Co.,  94  Ark.  621,  127  S.  W.  704. 

Colorado.  Kindel  v.  Beek  &  Pauli 
Lithographing  Co.,  19  Colo.  310,  24 
L.  B.  A.  311,  35  Pae.  538. 

Indiana.  See  Singer  Mfg.  Co.  v. 
EfSnger,  79  Ind.  264. 

Kansas.  Colonial  &  United  States 
Mortg.  Co.  V.  Catlin,  8  Kan.  App.  860, 
57  Pac.  140.  See  Hamilton  v.  Beeves 
&  Co.,  69  Kan.  844,  76  Pac.  418. 

Louisiana.  Buck  v.  Massie,  109  La. 
776,  33  So.  767. 

Massachusetts.  See  National  Fer- 
tilizer Co.  V.  Fall  Biver  Five  Cents 
Sav.  Bank,  196  Mass.  458,  14  L.  B.  A. 
(N.  S.)  661,  13  Ann.  Cas.  510,  82  N. 
E.  671. 

Michigan.  Louis  J.  Selznick  Enter- 
prises, Lie.  V.  Harry  J.  Garson  Pro- 
ductions Co.,  202  Mich.  106,  167  N. 
W.  lOlO. 

Missouri.  Missouri  Coal  &  Mining 
Co.  V.  Ladd,  160  Mo.  435,  61  S.  W. 
191;  Eialto  Co;  v.  Miner,  183  Mo.  App. 
119,  166  S.  W.  629. 

Nebraska.  Halt  v.  Bust-Owen  Lum- 
ber Co.,  2  Neb.  (TJnofl.)  170,  96  N.  W. 
613. 

New  Hampshire.  Kidd  v.  New 
Hampshire  Traction  Co.,  72  N.  H.  273, 
66  L.  E.  A.  574,  56  Atl.  465. 


,  New  Jersey.  Slaytor-Jennings  Co. 
V.  Specialty  Paper  Box  Co.,  69  N.  J. 
L.  214,  54  Atl.  247;  MacMillan  Co.  v. 
Stewart,  69  N.  J.  L.  212,  54  Atl.  240. 

New  York.  Onderdonk  v.  Peale, 
Peacock  &  Kerr,  104  App.  Div.  195, 
93  N.  T.  Supp.  505;  "Western  Nat. 
Bank  of  Louisville  v.  Kelly,  48  Misc. 
366,  95  N.  Y.  Supp.  574;  Box  Board 
&  Lining  Co.  v.  Vineennes  Paper  Co., 
45  Misc.  1,  90  N.  Y.  Supp.  836;  Fisher 
V.  World  Mut.  Life  Ins.  Co.,  47  How. 
Pr.  451;  New  York  Floalting  Derrick 
Co.  V.  New  Jersey  Oil  Co.,  10  N.  Y. 
Super.  Ct.  648. 

Ohio.  Lewis  v.  Bank  of  Kentucky, 
12  Ohio  132,  40  Am.  Dec.  469;  Mohr 
&  Mohr  Distilling  Co.  v.  Lamar  Ins. 
Co.,  7  Wkly.  L.  Bui.  341. 

See  ulso  §§  5731,  5749,  5783,  5913, 
5936,  supra. 

"The  general  expression  that  for- 
eign corporations  may  not  sue  until 
they  have  put  themselves  in  a  posi- 
tion to'  be  sued  in  domestic  courts, 
contained  in  George  M.  Muller  Mfg. 
Co.  V.  First  National  Bank  of  Dothan, 
176  Ala.  229,  231,  57  South.  762,  and; 
in  Ala.  West.  E.  E.  Co.  v.  Talley- 
Bates  Const.  Co.,  162  Ala.  396, '403,  50 
South.  341,  is  contrary  to,  and  must 
be  now  modified  to  conform  with,  that 
line  of  authority  from  Lucas  v.  Bank, 
2  Stew.  147,  to  Worth  v.  Knicker- 
bocker Trust  Co.,  171  Ala.  621,  55 
South.  144.  Examination  of  both 
cases,  however,  will  show  that  no  con- 
flict was  intended."  Ashurst  v.  Ar- 
nold-Henegar-Doyle  Co.,  —  Ala.  — , 
78  So.  386. 
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in  the  state.^*  A  foreign  corporation  may  maintain  an  action  to 
recover  damages  for  torts  committed  against  it,  as  for  libel,  for  ex- 
ample, or  for  conversion,  trespass,  nuisance  and  other  torts  committed 
with  respect  to  property  which  it  owns  within  the  state.'^ 

§  5991,  Right  to  benefit  of  statutory  remedies.  A  foreign  corpora- 
tion is  not  only  entitled  to  sue  at  common  law  and  in  equity,  but  it  is 
also  entitled  to  the  benefit  of  statutory  remedies,  unless  there  is 
something  in  the  statute  to  exclude  it  from  such  benefit.®* 

A  foreign  corporation  doing  business  in  the  state  will  be  held 
subject,  of'  course,  to  the  same  limitation  in  taking  advantage  of  a 
statutory  remedy  as  is  imposed  upon  a  resident  of  the  state.^' 

§  5992.  Denial  to  foreign  corporation  of  right  to  sue.  The  power 
of  a  state  to  deny  to  a  foreign  corporation  the  right  to  maintain 

94  United  States.  Caesar  v.  Capell,  Mo.  208,  33  Am.  St.  Eep.  512,  19  S.  W. 
83  Fed.  403;  Hards  v.  Connecticut 
Mut.  Life  Ins.  Co.,  8  Biss.  234,  Fed. 
Cas.  No.  6)055;  Farmers'  Loan  & 
Trust  Co.  V.  McKinney,  6  McLean  1, 
Fed.  Cas.  No.  4,667;  New  York  Dry 
Dock  V.  Hicks,  5  McLean  111,  Fed. 
Cas.  No.  10,204. 

Alabama.  American  Building,  Loan 
&  Tontine  Sav.  Ass'n  v.  Haley,  132 
Ala.  135;  Christian  v.  American-  Free- 
hold Land  &  Mortgage  Co.,  89  Ala. 
198,  7  So.  427. 

Illinois.  Commercial  Union  Assur. 
Co.  V.  Scammon,  102  111.  46,  rev'g  6 
111.  App.  551;  Stevens  v.  Pratt,  101 
111.  206. 

Indiana.  Elston  v.  Piggott,  94  Ind. 
14. 

Kentucky.  Lathrop  v.  Commercial 
Bank,  8  Dana  114,  33  Am.  Dee.  481; 
Hemdon  v.  Bascom,  8  Dana  113. 

Louisiana.  Frazier  v.  Willcox,  4 
Rob.  517. 

Massachusetts.  American  Mut.  Life 
Tjos.  Co.  v.  Owen,  15  Gray  491. 

Minnesota.  Lebanon  Sav.  Bank  v. 
Hollenbeck,  29  Minn.  322,  13  N.  W. 
145. 

Mississippi.  Williams  v.  Creswell, 
51  Miss.  817. 

Missouri.     Ferguson   v.   Soden,   111 


727;  Long  v.  Long,  79  Mo.  644;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Albert, 
39  Mo.  181. 

New  Hampshire.  Lumbard  v.  Aid- 
rich,  8  N.  H.  31,  28  Am   Dec.  381. 

New  Jersey.  National  Trust  Co.  v. 
Murphy,  30  N.  J.  Eq.  408. 

New  York.  Bard  v.  Poole,  12  N.  Y. 
495. 

Wisconsin.  Chiekering-Chase  Bros. 
Co.  v.  White,  127  Wis.  83,  106  N.  W. 
797;  Chicago  Title  &  Trust  Co.  v. 
Bashford,  120  Wis.  281,  97  N.  W.  940. 

See  §§  5863,  5864,  supra. 

95  See  §§  5748,  5890,  5891,  supra. 

96  Illinois.  Givens  v.  Merchants ' 
Nat.  Bank  of  St.  Louis,  85  HI.  442. 

New  York.  Bank  of  Commerce  v. 
Rutland  &  W.  R.  Co.,  10  How.  Pi,  1. 

South  Dakota.  Pech  Mfg.  Co.  v. 
Groves,  6  S.  D.  504,  62  N.  W.  109. 

Tennessee.  Union  Bank  v.  United 
States  Bank,  4  Humph.  369. 

Texas.  Ross  v.  Kansas  City  South- 
ern R.  Co.,  34  Tex.  Civ.  App.  586,  79 
S.  W.  626. 

See  §§  2938,  5749,  supra. 

97  Ross  v.  Kansas  City  Southern  H. 
Co.,  34  Tex.  Civ.  App.  586,  79  S.  W. 
626. 
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actions  in  its  courts  has  not  been  settled  by  any  decision.  No  state 
has  absolutely  and  unrestrictedly  prohibited  foreign  corporations 
from  maintaining  actions  in  its  tribunals.^^  The  general  power  of  a 
state  to  restrict  the  right  of  a  foreign  corporation  to  sue  in  its  courts 
has  been  recognized  by  the  Supreme  Court  of  the  United  States.*^ 
As  has  been  seen  elsewhere,  statutes  exist  in  many  states  prohibit- 
ing the  bringing  or  maintenance  by  a  foreign  corporation  of  actions 
in  the  courts  of  the  state,  unless  they  have  complied  with  statutory 
conditions  upon  their  right  to  do  business  in  the  state  where  such 
statute  obtains.^  Statutes  forbidding  the  right  to  institute  and 
maintain  actions,  except  as  a  means  of  enforcing  compliance  by 
foreign  corporations  with  statutory  conditions  precedent  tp  the  right 
to  do  business  in  the  state,  are  seldom,  if  ever,  found  in  any  state, 
and  when  used  for  this  purpose  they  do  not  withhold  from  a  cor- 
poration, which  has  failed  to  comply  with  such  conditions,  the  right 
to  sue  for  the  enforcement  of  contracts  made  before  the  statute  was 


98  In  National  Tel.  Co.  v.  DuBois, 
165  Llass.  117,  30  L.  E.  A.  628,  52  Am. 
St.  Eep.  503,  42  N.  E.  510,  where  it 
was  held  that  the  courts  of  equity 
in  Massachusetts  axe  not  open  to  a 
foreign  corporation  as  a'  matter  of 
strict  right,  but  as  a  matter  of  comity, 
in  a  suit  by  it  against  a  citizen  of 
another  state,  Morton,  J.,  said:  "And 
if  it  appears  that  complete  justice 
cannot  be  done  here,  or  that  the 
amount  involved  is  small,  and  the.  de- 
fendant will  be  subjected  to  great 
and  unnecessary  expense  and  incon- 
venience, and  that  the  investigation 
will  be  surrounded,  if  conducted  here, 
with  many  and  great,  if  not  insuper- 
able, difficulties,  which  all  will  be 
avoided,  without  especial  hardships  to 
the  plaintiff,  if  suit  is  brought  against 
the  defendant  in  the  state  where  he 
lives,  and  where  the  alleged  debt  was 
contracted,  and  where  personal  service 
can  be  made  on  him,  we  think  that 
our  courts  should  decline  to  take  juris- 
diction. ' ' 

99  Anglo-American  Provision  Co.  v. 
Davis   Provision   Co.,   191  U.   S,   373, 
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48  L.  Ed.  225,  aff'g  169  N.  Y.  506,  88 
Am.  St.  Eep.  608,  62  N.  B.  587;  Bank 
of  Augusta  V.  Earle,  13  Pet.  (U.  S.) 
519,  589-591,  10  L.  Ed.  274.  See,  gen- 
erally, §§  5731,  5^48,  5749,  5913,  5936, 
supra. 

As  to  restrictions  upon  suits  by  one 
foreign  corporation,  against  another, 
see  the  next  section,  supra. 

ISee  §§5782,  5913,  supra;  §§5995, 
5996,  infra. 

For  the  unconstitutionality  of  stat- 
utes restricting  the  right  to  enforce 
payment  for  goods  sold  in  interstate 
commerce,  see  §  5782,  supra. 

A  foreign  corporation  does  not  for- 
feit its  right  tp  maintain  an  action 
upon  its  interstate  contract  by  engag- 
ing in  intrastate  commerce  business 
subsequent  to  the  making  of  such  in- 
terstate contract  and  failing  to  com- 
ply with  Gen.  Stat.  Minn.  1913, 
§§  6206-6208,  imposing  certain  condi- 
tions upon  the  transaction  of  business 
in  the  state  by  foreign  corporations. 
Yiai&c  Talking  Mach.  Co.  v.  Lucker, 
128  Minn.  171,  150  N.  W.  790. 
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passed,  or  contracts  made  between  other  parties  and  assigned  to  them, 
or  contracts  made  by  them  out  of  the  state.^ 

§  5993.  Suit  by  one  foreign  corporation  against  another.  One  for- 
eign corporation  may  maintain  an  action  against  another  foreign 
corporation,  if  the  action  could  be  maintained  by  an  individual  or  by 
a  domestic  corporation,  unless  there  is  some  statute  which  denies  to  a 
foreign  corporation  the  right  to  maintain  such  an  action.*  A  foreign 
corporation  may  maintain  a  suit  to  enjoin  proceedings  under  an 
arbitration  agreement  with  another  foreign  corporation,  the  arbi- 
trators, who  are  also  made  parties  defendant,  being  residents  of  the 
state.  A  foreign  corporation  which  has  not  transacted  business  in 
the  state  may  sue  another  foreign  corporation  upon  a  cause  of  action 
arising  in  another  state,  though  the  plaintiff  corporation  has  not 
complied  with  such  statute.* 


2  Underwood  Typewriter  Co.  v.  Pig- 
gott,  60  W.  Va.  532,  55  S.  E.  664. 
See  J  §5960,  5961,  supra. 

3  Emerson,  etc.,  v.  McCormiok  Har- 
vester Co.,  51  Mich.  5,  16  N.  "W.  182; 
Kline  Bros.  &  Co.  v.  North  Coast  Fire 
Ins.  Co.,  80  Wash.  609,  142  Pae.  7. 
See  §  5960,  supra. 

Under  section  1780  of  the  New  York 
Code  of  Civil  Procedure  expressly  per- 
mitting a  foreign  corporation  to  bring 
an  action  against  another  foreign  cor- 
poration, "1.  Where  the  action  is 
brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the 
state,"  or  "4.  Where  a  foreign  cor- 
poration is  doing  business  within  this 
state,"  it  is  held  that  where  the  con- 
tract was  made  within  the  state,  and 
the  defendant  was,  and  had  been  for 
many  years,  doing  business  within  the 
state,  and  had  been  licensed  so  to  do, 
the  courts  of  the  state  had  jurisdic- 
tion of  the  action  on  the  contract, 
and  there  is  no  state  policy  that  such 
jurisdiction  should  nort  be  exercised, 
even  though  the  plaintiff  corporation 
had  not  complied  with  the  require- 
ments of  the  statute  and  procured 
.authority  to  do  business  in  the  state. 
Barney  &  Smith  Car  Co.  v.  B.  W.  Bliss 


Co.,   100   N.   Y.  Misc.   21,  164  N.  Y. 
Supp.  800. 

4  Simpson  Fruit  Co.  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  245  111.  596,  92  N.  JE. 
524,  rev 'g  152  111.  App.  235,  and  say- 
ing: "The  Appellate  Court  in  its 
opinion  held  that  the  appellant  being 
a  nonresident  corporation  and  having 
failed  to  comply  with  the  provisions 
of  'An  act  to  regulate  the  admission 
of  foreign  corporations  for  profit  to 
do  business  in  the  state  of  Illinois,' 
it  could  not  maintain  a  suit  in  the 
courts  of  this  state.  The  case  of  Al- 
pena Portland  Cement  Co.  v.  Jenkins 
&  Reynolds  Co.,  244  111.  354,  having 
been  decided  by  this  court  since  this 
ease  was  determined  in  the  Appellate 
OoTirt,  that  question  has  not  been  dis- 
cussed in  the  briefs  filed  in  this  court, 
but  the  position  has  been  taken  in 
this  court  that  the  parties  to  the  liti- 
gation, both  the  plaintiff  and  defend- 
ant, being  nonresident  corporations 
and  the  cause  of  action  having  arisen 
outside  the  limits  of  this  state,  the 
municipal  court  erred  in  taking  juris- 
diction of  the  case.  In  the  Alpena 
Portland  Cement  Co.  ease  it  was  held 
that  a  foreign  corporation  has  the 
right  to  bring  a  suit  in  this  state  in 
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The  denial  by  a  state  of  jurisdiction  to  its  courts  oVer  suits  by  one 
foreign  corporation  against  another  foreign  corporation  on  a  foreign 
judgment  does  not  violate  sec.  1  of  Article  4  of  the  Federal  Consti- 
tution providing  that  full  faith  and  credit  shall  be  given  in  .each 
state  to  the  acts,  judicial  proceedings  and  records  of  every  other 
state.  Thus  where  it  was  provided  by  a  state  statute  that  an  action 
might  be  maintained  against  a  foreign  corporation  by  another  foreign 
corporation  only  where  the  cause  of  action  arose  within  the  state,  it 
was  contended  that  under  such  provision  of  the  Federal  Constitution, 
the  state  could  not  preclude  foreign  corporations  from  suing  upon 
judgments  obtained  in  another  state,  because  to  do  so  was  to  deny 
full  faith  and  credit  to  those  judgments.  The  Court  of  Appeals  of 
New  York  held  to  the  contrary,  and  its  decision  was  upheld  by  the 
Supreme  Court  of  the  United  States,  which  held  that  such  statutory 
provision  was  not  unconstitutional.® 


all  transitory  actions  where  permis- 
sion to,  do  so  has  not  been  withdrawn 
by  statute.  This  action  was  transi- 
tory and  the  appellee  was  served  with 
process  in  the  city  of  Chicago,  and 
there  is  no  statute  in  force  in  this 
state  withdrawing  permission  from' 
foreign  corporations  to .  bring  suits  in 
this  class  of  actions  in  this  state 
against  ,  foreign  corporations  where 
the  cause  of  action  arises  outside  of 
this  state.  The  municipal  court,  there- 
fore, under  the  doctrine  announced  in 
that  case,  had  jurisdiction  of  the  par- 
ties and  the  subject-matter  of  the  suit 
and  might  laiwfully  proceed  to  judg- 
ment. ' '  See  also  Direct  United  States 
Gable  Co.  v.  Dominion  Cable  Co.,  84 
N.'T.  153,  rev'g  22  Hun  568;  King  v. 
Monitor  Drill  Co.,  42  Tex.  Civ.  App. 
288,  92  S.  W,  1046. 

5^ Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.,  191  TJ.  S.  373, 
48  L.  Ed.  225j  affl'g  169  N.  T.  506,  88 
Am.  St.  Eep.  60S,  62  N.  E.  587.  Holmes, 
J.,  said:  "The  state  court  decides 
that  the  cause  of  action  did  not  arise 
within  the  state  in  the  sense  of  the 
words  of  the  Code,  and,  of  course,  we 
follow  its  construction,  subject  to  the 
inquiry  whether   the   statute   as   con- 


strued is  consistent  with  the  Constitu- 
tion of  the  United  States.  We  are  of 
the  opinion  that  the  section  of  the 
Code  as  construed  is  not  unconstitu- 
tional. The  precise  point  has  not  been 
decided  by  this  court,  but  it  has  been 
laid  down  in  cases  which  raise  greater 
dif^culties  than  the  present  that  this 
provision  of  the  Constitution  estab- 
lishes a  rule  of  evidence  rather  than 
of  jurisdiction.  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265,  32  L.  Ed.  239; 
Andrews  v.  Andrews,  188  U.  S.  14, 
47  L.  Ed.  366.  The  Constitution  does 
not  require  the  state  of  New  York 
to  give  jurisdiction  to  the  Supreme 
Court  against  its  will.  If  the  plain- 
tiff can  find  a  court  into  which  it  has 
a  right  to  come,  then  the  effect  of  the 
judgment  is  fixed  by  the  Constitution 
and  the  act  in  pursuance  of  it  which 
Congress  has  passed.  U.  S.  Eev.  St. 
§  905.  But  the  Constitution  does  not 
require  the  state  to  provide  such  a 
court.  *  •  »  If  the  state  does 
provide  a  court  to  which  its  own  citi- 
zens may  resort  in  a  certain  class  of 
oases,  it  may  be  that  citizens  of  other 
states  of  the  Union  also  would  have 
a  right  to  resort  to  it  in  cases  of  the 
same  class.    *    »    *    But  that  right, 
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§5994.  Effect  of  dissolution  upon  suits  by  foreign  corporation. 

The  right  of  a  foreign  corporation  to  maintain  a  suit  after  its  dissolu- 
tion, the  effect  upon  such  dissolution  on  pending  suits,  and  the  mode 
of  presenting  the  question  of  the  dissolution  of  the  plaintiff  have  been 
considered  heretofore.^ 

§  5995.  Noncompliance  with  statutes  as  affecting  right  to  sue.   As 

has  been  seen  elsewhere,  the  right  of  a  corporation  to  do  business, 
acquire  and  hold  property  and  make  contracts  in  another  state  or 
country  than  that  by  which  it  was  created  is  a  matter  of  comity,  and 
may  be  denied  by  the  other  state  or  country  so  long  as  the  denial 
does  not  overstep  constitutional  limitations.  And  a  state  may  restrict 
the  right  of  a  foreign  corporation  to  sue  in  its  courts,  if  the  restric- 
tion is  within  the  limitations  which  the  Federal  Constitution  places 
upon  state  action.' 

Sometimes  a  statute  requiring  a  foreign  corporation  to  comply 
with  certain  conditions  precedent  to  the  right  to  do  business  in  the 
state  provides  that  a  foreign  corporation  which  shall  fail  to  comply 
with  the  statutory  requirements  shall  not  maintain  any  suit  in  any 
court  in  the  state.  The  effect  of  such  legislation  has  given  rise  to 
much  judicial  controversy. 

It  is  held  that  under  a  statute  prohibiting  foreign  corporations 
doing  business  in  the  state  and  amenable  to  its  provisions  from  doing 
business  in  the  state  until  they  shall  comply  with  certain  statutory 
requirements,  and  providing  that  foreign  corporations  which  shall 
fail  or  neglect  to  comply  with  such  requirements  shall  be  subject  to 
a  monetary  penalty  and  that  no  suit  may  be  maintained  by  such 

even  when  the  suit  was  upon  a  judg-  state  courts,  when  sueh  restrictions  do 

ment  of  another  state  would  not  rest  not  encounter  Article  IV,  §  2,  of  the 

on  the  1st  section  of  Article  IV,  on  Constitution,  it  is  unnecessary  to  dis- 

whieh  the  plaintiff  relies  or  can  rely,  cuss.     But  we  think  it  too  plain  for 

but  would  depend  on  the  2d  section,  further  argument  that  the  New  Yorrk 

entitling  the  citizens  of  each  state  to  restriction  upon  suits  by  foreign  cor 

all   the  privileges   and   immunities   of  porations  against  foreign  corporations 

citizens   in   the    several   states.     The  is  not  affected  by  either  §  1  or  §  2  of 

plaintiff  is  not  a  citizen  within  this  Article  IV." 

section     *     »     *     and  did  not  set  it  6  See  §§  5810-5819,  supra.    See  also 

up.    The  general  power  of  a  state  to  Chap.  64,  supra,  as  to  the  dissolution 

restrict  the  right  of  a  foreign  corpo-  of  corporations. 

ration  to  sue  in  its  courts"  is  assumed  For  effect  of  revocation  of  permit  to 

in  Bank  of  Augusta  v.  Earle,  13  Pet.  do  business  iu  the  state  upon  suits  by 

(U.   S.)    519,   589-591,   10  L.  Ed.  274.  foreign  corporation,  see  §  5988,  supra. 

*     *     *     What,   if   any,   limits   there  7  See  §§  5734-5751,  supra. 
may     be     to     state     restrictions     of 
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corporation,  either  at  law  or  equity,  upon  any  claim,  legal  or  equita- 
ble, whether  arising  out  of  contract  or  tort,  in  any  court  in  the  state, 
a  noncomplying  foreign  corporation  doing  business  in  the  state  which 
^oes  not  constitute  interstate  commerce  cannot  maintain  a  suit  in  the 
courts  of  that  state.*'  And  if  the  suit  is  upon  a  contract  it  is  im- 
material that  the  contract  was  made  in  another  state.  The  prohibi- 
tion is  directed  against  the  maintainiipg  of  a  suit  by  a  ioreign  cor- 
poration doing  business  in  the  state  without  compliance  with  the 


8  United  Lead  Co.  v.  J.  W.  Eeedy 
Elevator  Mfg.  Co.,  222  111.  199,  6  Ann. 
Gas.  637,  78  N.  E.  567,  aff'g  124  111. 
App.  174;  J.  Walter  Thompson  Co.  v. 
Whitehead,  185  111.  454,  76  Am.  St. 
Kep.  51,  56  N.  E.  1106,  afE'g  86  111. 
App.  76;  Tennessee  Packing  &  Pro- 
vision Co.  V.  Fitzgerald,  140  111.  App. 
430;  Central  Mfg.  Co.  v.  Briggs,  106 
111.  App.  517;  Union  Cloak  &  Suit  Co. 
V.  Carpenter,  102  111.  App.  339;  Eieh- 
ardson  v.  United  States  Mortgage  & 
Trust  Co.,  89  111.  App.  670,  afE'd  194 
111.  259,  62  N.  E.  606;  Sherman  Nur- 
sery Co.  v.  Aughenbaugh,  93  Minn. 
201,  100  N.  W.  1101;  G.  Heileman 
Brewing  Co.  v.  Peimeisl,  85  Minn.  121, 
88  N.  W.  441;  Chicago  Mill  &  Lumber 
Co.  v.  Sims,  197  Mo.  507,  95  S.  W. 
344;  Tri-State  Amusement  Co.  v.  For- 
est Park  Highlands  Amusement  Co., 
192  Mo.  404,  4  L.  B.  A:  (N.  S.)  688, 
111  Am.  St.  Eep.  511,  4  Ann.  Cas. 
808,  90  S.  W.  1020;  Dunaway  v.  Day, 
163  Mo.  415,  63  S.  W.  731;  First  Nat. 
Bank  v.  Leeper,  121  Mo.  App.  688,  97 
S.  W.  636;  Underwood  Typewriter  Co. 
V.  Piggott,  60  W.  Va.  532,  55,  S.  E. 
664.  See  also  Trower  Bros.  v.  Hamil- 
ton, 179  Mo.  205,  77  S.  W.  1081. 

Under  a  constitutional  provision 
that  no .  foreign  corporation  shall  do 
any  business  in  the  state  without  hav- 
ing one  or  more  known  places  of  busi- 
ness in  the  state  and  an  agent  or 
agents  therein  upon  whom  process  may 
be  served,  and  a  statute,  passed  in 
aid  thereof,  requiring  every  foreign 
corporation  before  doing  business  in 


the  state  to  file  certain  instruments, 
pay  certain  fee?  an,d  designate  an 
agent  for  the  service  of  process,  and 
providing  that  no  contract  or  agree- 
ment made  in  the  name  of  or  for  the 
use  and  benefit  of  such  corporation 
prior  to  the  making  of  such  filings  can 
be  sued  upon  or  enforced  in  any  court 
of  the  state  by  such  corporation,  that 
any  conveyance  of  real  estate  to  such 
foreign  corporation  prior  to  such  fil- 
ings "shall  be  absolutely  null  and 
void,"  ^nd  that  all  officers,  agents 
and  representatives  of  noncomplying 
corporations  shall  be,  jointly  and  sev- 
erally, personally  liable  upon  all  con- 
tracts and  agreements  made  in  vio- 
lation of  the  statute,  and  that  any 
foreign  corporation  failing  to  comply 
with  the  statute  shall  not  be  entitled 
to  the  benefit  of  the  statute  of  limita- 
tions, it  is  held  that  a  foreign  corpo- 
ration failing  to  comply  with  the  re- 
quirements of  the  Constitution  and 
statute  cannot  maintain  a  suit  or  ac- 
tion in  any  of  the  courts  of  the  state 
for  breach  or  violation  of  any  con- 
tract entered  into  during  the  time  the 
corporation  had  so  failed  and  neg- 
lected to  comply,  as  contracts  entered 
into  by  it  during  such  period  were 
void.  The  court  said:  "The  purpose 
and  spirit  of  these  provisions  indi- 
cate, a  clear  intent  to  make  such  con- 
tracts unlawful.  It  would  hardly  be 
consonant  with  the  duties  of  the  courts 
and  the  office  of  the  judicial  depart- 
ment of  the  state  to  uphold  and  en- 
force  contracts  at  the  instance  and 
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requirements  of  the  statute.'  Under  such  a  statute,  a  contract  made 
by  a  foreign  corporation  which  has  not  complied  with  the  require- 
ments of  the  state  so  as  to  authorize  it  to  do  business  in  the  state  is 
void  and  no  action  can  be  maintained  thereon  at  any  time,  even  if 
the  corporation  should  at  some  time  after  the  making  of  the  contract 
qualify  itself  to  do  business  in  the  state  by  a  compliance  with  the 
statute.^"    It  is  held  that  the  prohibition  in  the  statute  against  main- 


on  the  applieation  of  corporations  or 
individuals  that  have  transacted  busi- 
ness in  the  manner  and  under  condi- 
tions which  both  the  framers  of  the 
Constitution  and  the  legislative  de- 
partment of  the  state  have  said  shall 
be  unlawful.  Tie  courts  are  estab- 
lished for  the  purpose  of  upholding 
and  enforcing  the  Constitution  and 
laws  of  the  state,  and,  when  once  they 
have  arrived  at  the  purpose  and  intent 
of  the  lawmaking  department,  it  is 
their  duty  to  enter  such  judgments 
and  decrees  as  will  render  efEeetive 
that  intent.  The  corporations  that 
have  transacted  business  without  ob- 
serving the  legal  requirements,  and 
also  their  assignees  with  notice,  are 
therefore  left  without  a  remedy  for 
the  enforcement  of  such  contracts." 
Katz  V.  Herrick,  12  Idaho  1,  86  Pac. 
873,  875,  quoting  with  approval,  Clark 
&  M.,  Priv.  Corp.  (1st  Ed.)   §  847b. 

9  Tennessee  Packing  &  Provision 
Co.  V.  Fitzgerald,  140  111.  A.p'p.  430, 
citing  J.  "Walter  Thompson  Co.  v. 
Whitehead,  185  111.  454,  76  Am.  St. 
Eep.  51,  56  N.  E.  1106;  Oil,  Paint  & 
Drug  Pub.  Co.  V.  Stromd,  156  111.  App. 
312. 

In  Tri^State  Amusement  Co.  v.  For- 
est Park  Highlands  Amusement  Co., 
192  Mo.  404,  4  L.  E.  A.  (N.  S.)  688, 
111  Am.  St.  Eep.  511,  4  Ann.  Cas.  808, 
90  S.  W.  1020,  Marshall,  J.,  said: 
"Contracts  entered  into  by  foreign 
corporations  in  the  states  of  their 
domicile  with  citizens  of  this  state, 
where  valid  according  to  the  law  orf 
the  state  of  their  domicile,  and  not 
prohibited  by  the  laws  of  this  state, 


are  valid  contracts  and  will  be  en- 
forced in  this  state  as  a  matter  of 
comjty,  and  such  corporations  are  not 
required  to  comply  with  the  statutes 
cited  in  order  to  maintain  such  actions. 
In  other  words,  the  statute  was  not 
intended  to  affect  such  eases,  nor  to 
change  the  rules  of  comity  that  have 
always  been  observed  by  the  courts 
of  the  several  states.  The  statute 
is  leveled  at  and  confined  to  foreign 
corporations  that  transact  business  in 
this  state,  and  the  asking  the  aid  of 
the  courts  to  enforce  contracts  that 
relate  to  legitimate  business  done  in 
other  states,  and  that  is  not  prohibited 
by  the  laws  of  this  state,  does  not 
constitute  doing  or  transacting  busi- 
ness in  this  state  within  the  meaning 
of  the  statute." 

10  Dixie  Cotton  Felt  Mattress  Co.  v. 
Stearns  &  Foster  Co.,  185  Fed.  431; 
Finch  &  Co.  v.  Zenith  Furnace  Co., 
245  111.  586,  92  N.  E.  521,  aff'g  146 
111.  App.  257;  Lehigh  Portland  Cement 
Co.  v.  McLean,  245  111.  326,  137  Am. 
St.  Eep.  322,  92  N.  B.  248;  United 
Lead  Co.  v.  J.  W.  Eeedy  Elevator  Mfg. 
Co.,  222  111.  199,  6  Ann.  Cas.  637,  78 
N.  E.  567,  aff^g  124  111.  App.  174;  J. 
Walter  Thompson  Co.  v.  Whitehead, 
185  111.-  454,  76  Am.  St.  Eep.  51,  56 
N.  E.  1106;  Erie  &  M.  Ey.  &  Nav.  Co. 
V.  Central  Eailway  Engineering  Equip- 
ment Co.,  152  m.  App.  278;  G.  Heile- 
man  Brewing  Co.  v.  Peimeisl,  85  Minn. 
121,  88  N.  W.  441,  disapproving  Car- 
son-Eand  Co.  v.  Stern,  129  Mo.  381, 
32  L.  E.  A.  420,  31  S.  W.  772;  Chicago 
Mill  &  Lumber  Co.  v.  Sims,  197  Mo. 
507,  95  S.  W.  344;  Tri-State  Amuse- 
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taining  an  action  implies  a  prohibition  against  beginning  it,  for  the 
beginning  of  the  action  is  one  of  the  necessary  steps  in  maintaining 
it,^^  and  the  word  "maintain"  as  used  in  the  statute  is  construed 

ment   Co.   v.  Forest   Park  Highlands      ment   Co.   v.   Forest   Park   Highlands 


Amusement  Co.,  192  Mo.  404,  4  L.  B; 
A.  (N.  S.)  688,  111  Am.  St.  Eep.  511, 
i  Ann.. Gas.  808,  90  S.  W.  1020,  dis- 
tinguishing Carson-Eand  Co.  v.  Stern, 
129  Mo.  381,  32  L.  R.  A.  420,  31  S.  W. 
772,  and  approving  Chicago  Mill  & 
Lumber  Co.  v.  Sims,  101  Mo.  App. 
569,  74  Sj  W.  128;  First  Nat.  Bank 
V.  Leeper,  121  Mo.  App.  688,  97  S.  "W. 
636;  Woolen  Mills  v.  Edwards,  84  Mo. 
App.  448;  Ehrhardt  v.  Bobertson,  78 
Ma.  App.  404;  Blevins  v.  Fairley,  71 
Mo.  App.  259;  Pierce  Steam  Heating 
Co.  V.  A.  Seigel  Gas  Fixture  Co.,  60 
Mo.  App.  148;  Williams  v.  SeuUin,  59 
Mo.  App.  30.  And  see  §  5972,  supra. 
Under  a  statute  requiring  foreign 
corporations,  before  they  shall  be 
authorized  or  permitted  to  do  business 
in  the  state,  to  perform  certain  acts, 
and  proT'iding  that  every  corporation 
doing  business  in  the  state,  which 
shall  neglect  or  fail  to  comply  with 
such  statutory  requirements,  shall  be 
subject  to  a  fine  and  that,  in  addition 
to  such  penalty,  no  such  corporation 
can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts 
of  the  state,  upon  any  demand, 
whether  arising  out  of  contract  or 
tort,  it  is  held  in  Missouri  that  a  eon- 
tract  entered  into  in  that  state  by  a 
foreign  corporation,  which  ,has  not 
complied  with  the  statute,  by  which 
it  agreed  to  give  theatrical  perform- 
ances in  a  theater  in  the  state,  is 
void,  and  that  no  action  can  be  main- 
tained by  the  foreign  corporation  for 
,  a  violation  of  such  contract,  even 
though  subsequent  to  the  making 
thereof  and  prior  to  the  institution  of 
the  suit,  it  complied  with  the  provi- 
sions of  the  statute,  and  was  duly 
authorized  by  the  laws  of  the  state  to 
do  business  therein.    Tri-State  Amuse- 


Amusement  Co.,  192  Mo.  404,  4  L.  B. 
A.  (N.  S.)  688,  111  Am.  St.  Bep.  511, 
4  Ann.  Cas.  808,  90  S.  W.  1020;  First 
Nat.  Bank  v.  Leeper,  121  Mo.  App. 
688,  97  S.  W.  636. 

11  G.  Heileinan  Brewing  Co.  v.  Pei- 
meisl,  85  Minn.  121,  88  N.  W.  441, 
disapproving  Carson-Band  Co.  v.  Stern, 
129  Mo.  381,  32  L.  B.  A.  420,  31  S.  W. 
772.  The  court  said:  ' '  Counsel  for  the 
plaintiff  practically  concedes  that  by 
virtue  of  this  provision  it  could  not 
maintain  any  action  in  our  courts  upon 
such  a  demand  until  it  complied  with 
the  statute,  but  claims  that  the  stat- 
ute does  not  prohibit  the  commence- 
ment of  the  action,  and  that  the  plain- 
tiff may,  after  its  noneormplianoe  has 
been  pleaded  as  a  defense,  comply 
with  the  statute  and  maintain  the  ac- 
tion. The  ease  of  Carson-Eand  Co. 
V.  Stern,  129  Mo.  381,  31  S.  W.  772, 
32  L.  B.  A.  420,  is  cited  in  support  of 
this  contention.  The  case  is  in  point, 
for  the  statute  there  under  considera- 
tion was  similar  to  our  own.  But  we 
cannot  accept  this  construction  of  the 
statute,  for  a  prohibition  against  main- 
taining an  action  implies  a  prohibi- 
tion against  beginning  it,  for  the  be- 
ginning of  the  action  is  one  of  the 
necessary  steps  in  maintaining  it. 
More  than  that,  the  construction  of 
the  statute  urged  on  behalf  of  the 
plaintiff  would  invite  and  foster  the 
very  evil  it  was  intended  to  prevent. 
It  would  enable  foreign  corporations 
to  do  business  in  this  state  in  defiance 
of  our  laws  until  some  party,  per- 
chance, pleaded  its  noncompliance  in 
an  action  brought  by  it  to  enforce 
a  demand  against  him.  Then  it  would 
comply,  and  the  action  would  proceed. 
Such  a  construction  is  contrary  to  the 
letter  and  spirit  of  the  statute,  and, 
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to  be  practically  synonymous  with  "bring"  or  "begin."  ^*    But  it  is 


if  adopted  by  the  court,  would  di- 
rectly tend  to  defeat  tlie  public  policy 
sought  to  be  enforced  by  its  enact- 
ment. The  most  efS^cient  way  to  com- 
pel obedience  to  this  statute  is  to  en- 
force it  as  it  reads,  and  not  to  amend 
it  by  judicial  construction  so  a^  to 
enable  foreign  corporations  to  avoid 
the  consequences  of  a  noncompliance 
with  its  terms  by  complying  after  the 
penalties  have  been  incurred.  We 
therefore  hold  that  a  foreign  corpo- 
ration doing  business  in  this  state 
without  first  complying  with  the  stat- 
ute cannot  maintain  an  action  in  the 
courts  of  this  state  upon  any  contract 
or  demand  growing  out  of  such  un- 
lawful business.  Nor  will  compliance 
by  it  with  the  statute  after  making 
such  a  contract,  or  after  the  com- 
mencement of  an  action  thereon,  re- 
move the  bar  of  the  statute.  This  con- 
clusion is  supported  by  the  decisions 
of  the  courts  of  other  states  having 
a  similar  statute.  J.  Walter  Thomp- 
son, Co.  V.  Whitehead,  185  111.  454, 
56  N.  E.  1106;  Lumber  Co.  v.  Thomas, 
92  Tenn.  587,  22  S.  W.  743;  Eberhardt 
V.  -Bobertson,  78  Mo.  App.  404. ' ' 

In  Tri-State  Amusement  Co.  v.  For- 
est Park  Highlands  Amusement  Co., 
192  Mo.  404,  4  L.  E.  A.  (N.  S.)  688, 
111  Am.  St.  Eep.  511,  4  Ann.  Cas.  808, 
90  S.  W.  1020,  the  court  overruled 
Carson-Rand  Co.  v.  Stern,  129  Mo.  381, 
32  L.  E.  A.  420,  31  S.  W.  772,  where 
it  hkd  been  held  that  the  word  ' '  main- 
tain ' '  meant  literally  ' '  to  hold  by  the 
hand, ' '  and  in  ordinary  use  ' '  to  up- 
hold; to  sustain;  to  keep  up,"  while 
in  pleading  the  law  dictionaries  define 
it  to  mean  "to  support  what  has  al- 
ready been  brought  into  existence"; 
and  that  the  word  "maintain,"  as 
used  in  the  statute,  was  broad  enough 
to  authorize  a  compliance  with  the 
statute  after  suit  had  been  instituted. 
This   decision  in   Carson-Eand   Co.  v. 


Stern,  supra,  led  to  a  diversity  of  rul- 
ing between  the  Kansas  City  and  St. 
Louis  Courts  of  Appeals.  See  Bhr- 
hardt  v.  Eobertson,  78  Ma.  App.  404, 
where  the  Kansas  City  Court  of  Ap- 
peals cited  the  prio;r  adjudications, 
which  held  that  a  contract  entered  into 
by  a  foreign  corporation  that  had  not 
complied  with  the  statutes  was  void, 
and  cited  cases  from  Pennsylvania, 
Alabama,  Oregon,  Tennessee,  Illinois, 
and  Wisconsin  which  so  (Sonstrued 
similar  statutes  of  those  states,  and 
called  attention  to  the  fact  that  the 
courts  of  Massachusetts  ruled  to  the 
contrary,  because  the  statutes  of  that 
state  provided  expressly  that  such 
contracts  should  be  valid  and  affected 
only  the  remedy,  and  held  that  the 
Carson-Eand  Case  only  decided  that 
an  after-compliance  with  the  statute 
would  authorize  the  foreign  company 
to  maintain  a  suit,  but  that  it  ,did  not 
decide  that  an  after-compliance  with 
the  statute  would  relate  back  and 
make  valid  a  contract  which  was  pro- 
hibited ty  the  statute.  On  the  other 
hand,  the  St.  Louis  Court  of  Appeals, 
in  the  case  of  Chicago  Mill  &  Lumber 
Co.  V.  Sims,  101  Mo.  App.  569,  74  S. 
W.  128,  construed  the  Carson-Eand 
Case  as  overruling  the  prior  decisions 
of  the  two  Courts  of  Appeals;  and, 
upon  the  faith  of  that  construction, 
and  of  cases  decided  in  other  juris- 
dictions, notably  Washington,  West 
Virginia,  Indiana,  Massachusetts, 
Colorado,  South  Dakota  and  by  the 
federal  courts,  and  from  a  considera- 
tion of  the  purposes  and  spirit  of  the 
statute  itself,  held  that  an  after-com- 
pliance with  the  statute  rendered  the 
contract  valid,  as  well  as  authorized 
the  foreign  corporation  to  maintain  an 
action  for  the  enforcement  thereof. 

See   further   §  5972,   supra. 

12  Delta  Bag  Co.  v.  Kearns,  160  El. 
V.      App.  93.     See  also  Oil,  Paint  &  Drug 
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held  in  a  well  considered  Massachusetts  case  under  a  statute  provid- 
ing that  no  action  shall  be  maintained  or  recovery  had  in  any  of 
the  courts  of  the  state  by  any  foreign  corporation  so  long  as  it  fails 
to  comply  with  the  statutory  conditions  precedent  to  its  right  to  do 
business  in  the  state,  and  also  providing  |;hat  failure  of  foreign  cor- 
porations to  comply  with  such  conditions  sh^ll  not  affect  the  validity 
of  contracts  made  by  or  with  such  corporation,  the  word  "main- 
tain" carries  a  different  meaning  from  "institute"  or  "begin,"  and 
implies  that  an  action  must  be  begun  before  it  can  be  maintained; 
and  that  the  effect  of  the  statute  is,  therefore,  when  noncompliance 
with  its  terms  is  seasonably  and,  properly  pleaded,  to  stay  proceed- 
ings until  the  temporary  disability  is  removed,  which  can  be  done  at 
any  time  after  as  well  as  before,  resort  to  the  courts.^^ 

If  a  state,  by  statute,  prohibits  a  foreign  corporation  from  doing 
business  and -making  contracts  within  its  limits  or  prescribes  condi- 
tions precedent  to  the  right  to  do  so,  and  the  effect  of  the  statute  is 
such  as  to  render  illegal  and' void  a  contract  made  by  a  foreign  cor- 
poration in  violation  of  the  prohibition,  or  without  having  complied 
with  the  conditions,  it  cannot  maintain  an  action  on  the  contract.^* 

As  has  been  seen,  some  of  the  statutes  imposing  conditions  prece- 
dent do  not  affect  the  validity  of  contracts  made  by  a  foreign  cor- 
poration before  compliance  with  their  terms,  but  merely  suspend  the 
remedy,^^  and  some  do  not  even  suspend  the  remedy.^® 

It  has  been  held  in  some  of  the  state  courts  that  a  foreign  corpora- 
tion may  be  barred  from  maintaining  an  action  in  the  courts  of  the 
state  until  it  has  filed  a  copy  of  its  articles  of  incorporation  with  a 
duly  designated  ofScial  therein  or  performed  other  conditions  prece- 
dent, whether  such  corporation  be  engaged  in  business  in  the  state 
or  merely  engaged  in  interstate  commerce,  as  a  restriction  of  this 
character  has  reference  not  to  the  transaction  of  business  but  to  the 
use  of  the  powers  of  the  local  courts.^''  But  while  it  would  seem 
that  a  state  may  deny  to  a  foreign  corporation  not  engaged  in  inter- 
state commerce  or  in  the  employ  of  the  federal  government  the  right 
to  maintain  suits  in  the  courts  of  the  state  until  it  has  performed 

Pub.  Co.  V.  Stroud,  156  HI.  App.  312.  16  See  §§5944,  5972,   supra. 

13  National  Fertilizer  Co.  v.  Fall  16  See  §§  5942,  5948,  5972,  supra. 
Eiver  Five  Cents  Sav.  Bank,  196  Mass.  17  John  Deere  Plow  Co.  v.  "Wyland, 
458,  14  L.  E.  A.  (N.  S.)  561,  13  Ann.  69  Kan.  255,  2  Ann.  Oas.  304,  76  Pae. 
Gas.  510,  82  N.  E.  671,  where  the  court  863;  Sioux  Remedy  Co.  v.  Cope,  28 
considered  the  different  rulings  of  the  S.  D.  397,  133  N.  W.  683,  rev  'g  235 
various  states  and  distinguished  many  U.  S.  197,  59  L.  Ed.  193;  Iowa  Falls 
cases.  Mfg.  Co.  v.  Fajrar,  19  S.  D.  632,  104 

14  See   §§5942-5948,  OTpra.  N.  W.  449. 
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certain  conditions  precedent,  or  may  even  deny  this  right  absolutely, 
though  such  question  is  not  definitely  settled  by  the  Supreme  Court 
of  the  United  States,^^  yet  a  statute  denying  the  right  to  a  foreign 
corporation  engaged  merely  in  interstate- commerce  to  sue  in  the  courts 
of  the  state  on  a  transaction  arising  out  of  interstate  commerce  or 
imposing  unreasonable  restrictions  on  its  right  to  sue  under  such  cir- 
cumstances is  unconstitutional.^®  A  statute  providing  that  no  foreign 
corporation  shall  sue  or  maintain  an  action  in  any  of  the  courts  of 
the  state  until  it  shall  have  appointed  a  resident  agent  in  the  state 
upon  whom  process  against  the  corporation  may  be  served  and  shall 
have  filed  such  appointment  and  a  copy  of  its  charter  in  designated 
offices  in  the  state  and  paid  the  incidental  filing  and  recording  fees, 
is  unconstitutional  as  imposing  an  unreasonable  burden  upon  inter- 
state commerce,  if  it  is  construed  as  requiring  a  foreign  corporation 
to  subject  itself  to  the  jurisdiction  of  all  the  courts  of  the  state  as  a 
condition  of  invoking  the  aid  of  any  one  of  them,  and  as  embracing 
actions  to  enforce  contracts  directly  arising  out  of  and  connected  with 
interstate  commerce  equally  with  actions  having  no  relation  to  such 
commerce.  The  Supreme  Court  of  the  United  States  held  such  a 
statute  to  be  an  unreasonable  exercise  of  the  police  power  of  the 
state  and  repugnant  to  the  commerce  clause  of  the  Constitution.^" 
Nor  can  a  state  prohibit  a  corporation  created  by  an  act  of  Congress 
from  maintaining  suits  in  the  courts  of  the  state  either  absolutely  or , 
until  it  has  filed  a  copy  of  its  charter  or  performed  other  conditions 
precedent.^^ 

Statutes  prohibiting  a  foreign  corporation  from  maintaining  suits 
in  the  courts  of  the  state  until  it  has  filed  a  copy  of  its  charter  or 
performed  other  conditions  precedent  are  rare,  however.  Generally, 
the  statutes  are  directed  against  "doing  business,"  or  "doing  any 

18  See  §  5992,  supra.  See  also  Sioux  205,  57  L.  Ed.  189;  International  Text- 
Eemedy  Co.  v.  Cope,  235  U.  S.  197,  59  Book  Co.  v.  Pigg,  217  U.  S.  91,  54  L. 
L.  Ed.  193,  rev 'g  28  S.  D.  397,  133  Ed.  678,  27  L.  R.  A.  (N.  S.)  493,  18 
N.  W.  683;  Anglo-American  Provision  Ann.  Cas.  1103. 

Co.  V.  Davis  Provision  Co.,  191  U.  S.  20  Sioux  Eemedy   Co.   v.   Cope,  235 

373,   48  L.   Ed.   225,  afi'g   169   N.   Y.  XJ.  S.  197,  59  L.  Ed.  193,  rev 'g  28  S.  D. 

506,   88   Am.   St.  Eep.   608,  62  N.  E.  397,  133  N.  W.  683. 

587;    Bank   of   Augusta   v.   Earle,   13  See  §§  5762-5782,  supra. 

Pet.    (U.   S.)   519,  589-591,   10  L.  Ed.  81  See  Texas  &  P.  Ey.  Co.  v.  Eastin, 

274.  214  U.  S.  153,  53  L.  Ed.  946;  Ee  Dunn, 

19  See  §§5762,  5763,  5992,  supra.  See  212  U.  S.  374,  53  L.  Ed.  558;  Pacific 
also  Sioux  Eemedy  Co.  v.  Cope,  235  Eailroad  Eemoval  Oases,  115  IT.  S.  1, 
U.  S.  197,  59  L.  Ed.  193;  Buck  Stove  29  L.  Ed.  319. 

&   Eange   Co.   v.   Vickers,   226   IT.   S.  See  also  §5753,  supra. 
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business"  in,  the  state,  ancLthey  apply  only  where  a,  foreign  cor- 
poration does  some  part  of  its  ordinary  business  in  the  state.^^  As 
has  been  seen  heretofore,  the  mere  prosecution  of  a  suit  by  a  foreign 
corporation  in  a  court  of  a  state  does  not  constitute  doing  business 
in  such  state  within  the  meaning  of  such  a  statute,  and  a  foreign 
corporation  may,  therefore,  sue  in  the  state  court  without  having  com- 
plied with  the  conditions,  so  long  as  the  cause  of  action  does  not  arise 
out  of  any  violation  of  the  statute,  as  has  been  elsewhere  explained.'^* 
If  it  does  not  appear  that  a  corporation  plaintiff  did  business  illegally 
in  the  state  prior  to  its  bringing  suit,  the  fact  of  its  doing  business 
therein  illegally  after  its  institution  of  such  suit  does  not  constitute 
a  defense.^*  If  a  foreign  corporation  has  complied  with  the  require- 
ments of  such  statute  at  the  time  of  bringing  suit  on  a  demand  or  tort, 
its  status  is  established  and  it  is  entitled  to  maintain  the  same.^^ 


22  See  §§5916,  5940,  5992,  supra. 

It  is  held  in  California  that  a  gen- 
eral provision  in  the  Code,  that  no 
corporation  now  in  existence  or  here- 
after formed  shall  maintain  or  defend 
any  action  in  relation  to  its  property 
until  it  has  filed  a  copy  of  the  articles 
of  incorporation  with  the  clerk  of  the 
county  in  which  its  office  is  located, 
etc.,  etc.,  does  not  apply  to  foreign 
corporations.  South  Yuba  Water  & 
Mining  Co.  v.  Eosa,  80  Cal.  333,  22 
Pae.  222. 

"Statutes  forbidding  the  right  to  in- 
stitute and  maintain  actions,  except 
as  a  means  of  enforcing  compliance 
by  foreign  corporations,  with  statutory 
conditions  precedent  to  the  right  to  do 
business  in  the  state,  are  seldom,  if 
ever,  found  in  any  state,  and  when 
used  for  this  purpose  they  do  not 
withhold  from  a  corporation,  which 
has  failed  to  comply  with  such  con- 
ditions, the  right  to  sue  for  the  en- 
forcement of  contracts  made  before 
the  act  was  passed,  or  contracts  made 
between  other  parties  and  assigned  to 
them,  or  contracts  made  by  them,  with- 
out the  state."  Underwood  Type- 
writer Co.  V.  Piggott,  60  W.  Va.  532, 
55  S.  E.  664.  See  also  §§  5960,  5961, 
supra. 


23  See  §  5935,  supra. 

In  another  part  of  this  work  will 
be  found  a  more  exhaustive  considera- 
tion of  the  question  of  the  prosecution 
of  suits  as  constituting  "doing  busi- 
ness" in  the  state  by  foreign  corpo- 
rations (see  subd.  xiv,  supra),  and  the 
effect  upon  its  maintenance  of  suits 
of  noncompliance  by  a  foreign  corpo- 
ration with  the  statutes  of  a  state  im- 
posing conditions  upon  its  right  to  do 
business  therein  (see  subd.  xv). 

As  to  actions  by  foreign  corpora- 
tions for  torts,  see  §  5890,  supra. 

A  suit  by  a  foreign  corporation  to 
foreclose  a  mortgage  cannot  be  de- 
feated by  showing  that  it  has  an  office 
and  has  been  doing  business  in  the 
state  without  complying  with  a  stat- 
ute, unless  it  be  further  shown  that 
the  taking  of  the  mortgage  was  a 
part  of  or  connected  with  its  illegal 
business  in  the  state.  Bard  v.  Poole, 
12  N.  Y.  495.  And  see  Ginn  v.  New 
England  Mortgage  Security  Co.,  92 
Ala.  135,  8  So.  388. 

24  Delta  Bag  Co.  v.  Kearns,  160  111. 
App.  ,93. 

26  McCarthy  v.  Alphons  Cuatodis 
Chimney  Const.  Co.,  125  111.  App.  119 
aff'd  219  111.  616,  76  N.  E.  850. 

When    an    abstract    company    fur- 
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Where  no  federal  question  is  involved  otherwise,  whether  the  courts 
of  a  first  state  will  on  grounds  of  comity  sustain  an  action  on  a  con- 
tract made  by  a  corporation  of  a  second  state  within  the  boundaries 
of  a  third  state  with  the  laws  of  which  third  state  the  corporation 
has  not  complied,  the  state  court  alone  has  authority  to  decide.*^ 

The  effect  of  the  inhibition  by  a  state  of  the  maintenance  of  actions 
in  its  courts  by  a  foreign  corporation  upon  the  right  of  that  corpora- 
tion to  maintain  actions  in  the  federal  courts  has  been  considered  in 
a  previous  section.^'' 

§  5996.  Noncompliance  as  affecting  right  to  assert  counterclaim. 

Noncompliance  by  a  foreign  corporation  with  a  statute  prohibiting 
a  foreign  corporation  from  maintaining  suits  in  the  courts  of  the 
state  until  it  has  obtained  a  certificate  of  authority  to  do  business  in 
the  state  will  not  bar  a  recovery  by  a  foreign  corporation  on  a  counter- 
claim growing  out  of  the  transaction  on  which  the  plaintiff  sued.^ 


nished  an  abstract  of  property  to  a 
foreign  corporation  which  at  the  time 
had  fully  complied  with  the  laws  of 
the  state,  and  such  foreign  corporation 
relying  upon  the  abstract  made  a  loan 
upon  property  in  the  state,  but  at  the 
time  when  3uch  loan  was  made  its  li- 
cense to  do  business  in  the  state  had 
expired,  it  was  held  in  an  action 
against  the  abstract  company  based 
on  such  abstract  being  defective,  that 
it  was  no  defense  that  at  the  time 
when  the  loan  was  made  such  license 
had  expired,  when  it,  appeared  that 
at  the  time  the  mortgage  was  fore- 
closed and  the  action  against  the  ab- 
stract company  commenced,  such  for- 
eign corporation  had  complied  with 
the  laws  of  the  state.  Western  Loan 
&  Savings  Co.  v.  Silver  Bow  Abstract 
Co.,  31  Mont.  448,  107  Am.  St.  Eep. 
435,  78  Pac.  774. 

Under  a  statute  providing  that  no 
foreign  corporation  doing  business  in 
the  state  shall  maintain  any  action 
in  the  state  upon  any  contract  made 
by  it  in  the  state  unless  prior  to  the 
making  of  such  contract  it  shall  have 
procured  a  certificate  from  the  secre- 
tary of  state  authorizing  it  to  do 
bu^siness  in  the  state,  it  is  held  that 


contracts  entered  into  by  receivers  of 
a  foreign  corporation  which  had  not 
complied  with  the  statute  are  valid 
and  enforceable.  Meyers  v.  Spangen- 
berg  &  McLean  Co.,  65  N.  Y.  Misc. 
475,  120  N.  Y.  Supp.  174. 

26  Allen  V.  Alleghany  Co.,  196  U.  S. 
458,  49  L.  Ed.  551,  dismissing  appeal 
in  Allegheny  Co.  v.  Allen,  69  N.  J.  L. 
270,  55  Atl.  724.  See  also  §5959, 
supra. 

27  See  §5971,  supra. 

When  a  state  statute  requires  agents 
of  a  foreign  corporation  before  enter- 
ing upon  the  duties  of  their  agency  in 
the  state  to  do  certain  acts,  and  pro- 
vides that  foreign  corporations  shall 
not  enforce,  in  any  court  of  such 
state,  any  contracts  made  by  their 
agents  before  such  compliance  by  such 
agents  with  the  requirements  of  the 
statute,  but  does  not  invalidate  any 
contract  entered  into  before  compli- 
ance with  the  statute,  the  prohibition 
of  the  statute  will  not  be  extended  to 
suits  brought  in  the  federal  court. 
Sullivan  v.  Beck,  79  Fed.  200. 

See  Wetzel  &  T.  Ey.  Co.  v.  Tennis 
Bros.  Co.,  145  Fed.  458,  7  Ann.  Gas. 
426. 

28  J.  ,R.  Alsing  Co.  V.  New  England 
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But  under  a  statute  providing  that  every  contract  made  by  or  on 
behalf  of  a  foreign  corporation  affecting  the  personal  liability  thereof 
or  relating  to  property  v^ithin  the  state  before  it  shall  have  complied 
with  certain  prescribed  conditions,  shall  be  wholly  void  in  its  behalf, 
a  contract  which  was  entered  into  by  a  foreign  corporation  doing 
business  in  the  state  without  having  complied  with  such  statutory 
conditions  cannot  be  enforced  on  behalf  of  the  foreign  corporation 
by  way  of  counterclaim  in  an  action  against  it.''® 

§  5997.  Presumption  of  compliance  with  statutory  conditions.    In 
some  jurisdictions  3"  it  is  held  that  in  the  absence  of  evidence  to  the 


Quartz  &  Spar  Co.,  66  N.  T.  App.  Div. 
473,  73  N.  Y.  Supp.  347. 

29  Rib  Falls  Lumber  Co.  v.  Lesh  & 
Matthews  Lumber  Co.,  144  Wis.  362, 
129  N.  W.  595;  Ashland  Lumber  Co. 
V.  Detroit  Salt  Co.,  114  "Wis.  66,  89 
N.  W.  904. 

In  Eib  Falls  Lumber  Co.  v.  Lesh  & 
Matthews  Lumber  Co.,  144  Wis.  362, 
129  N.  W.  595,  the  court  drew  a  dia- 
tinetion  between  the  assertion  by  the 
defendant  of  a  counter-claim  or  cross- 
complaint  and  a  defense  which  goes 
only  to  defeat  the  plaintiff's  cause  of 
action, 

30  United  States.  Knapp,  Stout  & 
Company  v.  National  Mut.  Fire  Ins. 
Co.,  30  Fed.  607;  New  England  Mort- 
gage Security  Co.  v.  Vader,  28  Fed. 
265.  See  LaMoine  Lumber  &  Trading 
Co.  V.  Kesterson,  171  Fed.  980. 

Arkansas.  Miellmier  v.  Toledo  Scale 
Co.,  128  Ark.  211,  193  S.  W.  497;  Sid- 
way  V.  Harris,  66  Ark.  387,  50  S.  W. 
1002;  White  River  Lumber  Co.  v. 
Southwestern  Improvement  Ass'n,  55 
Ark.  625,  18  S.  W.  1055;  St.  Louis,  A. 
&  T.  Ry.  Co.  V.  Fire  Ass'n,  55  Ark. 
163,  18  S.  W.  43. 

California.  Redding  Gold  &  Copper 
Min.  Co.  V.  National  Surety  Co.,  18 
Cal.  App.  488,  123  Pac.  544;  Reed  & 
To.  V:  Harshall,  12  Cal.  App.  697,  108 
Pac.  719;  Bemheim  Distilling  Co.  v. 


Elmore,  12  Cal.  App.  85,  106  Pac.  720. 

Colorado.  Utah  Nursery  Co.  v. 
Marsh,  46  Colo.  211,  103  Pac.  302; 
Illinois  Sew.  Mach.  Co.  v.  Harrison, 
43  Colo.  362,  96  Pac.  177;  American 
Refrigerator  Transit  Cb.  v.  Adams,  28 
Colo.  119,  63  Pac.  410;  Lougee  v.  Wil- 
son, 24  Colo.  App.  70,  131  Pac.  777. 

Dakota.  Gull  River  Lumber  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743; 
American  Button-Hole  Oyerseamihg 
&  Sew.  Mach.  Co.  v^  Moore,  2  Dak. 
280,  8  N.  W.  131. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  25  Del.  459,  L.'  R.  A.  1915 
B  665,  81  Atl.  394;  Standard  Sew-r 
Mach.  Co.  V.  Frame,  2  Pennew.  430, 
48  Atl.  188. 

Florida.  See  Farrell  v.  Forest  Inv. 
Co.,  74  So.  216;  Holder  Turpentine 
Co.  v.  M.  C.  Kiser  Co.,  68  Fla.  312, 
67  So.  85. 

Illinois.  Hubbard-Zemurray  Steam- 
ship Co.  V.  Crescio,  179  111.  App.  56; 
Delta  Bag  Co.  v.  Kearns,  160  111.  App. 
93;  F.  H.  Earl  Mfg.  Co.  v.  Summit 
Lumber  Co.,  125  111.  App.  391;  Peoria 
Star  Co.  V.  Steve  W,  Floyd  Special 
Agency,  115  111.  App.  401.  See  Spir- 
ella  Co.  y.  Pagel3,  162  111.  App.  577. 

Indiana.  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  92  N.  E.  113,  91 
N.  B.  504;  Sprague  v.  Cutler  &  Savidge 
Lumber  Co.,  106  Ind.  242,  6  N.  E.  335; 
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contrary,  it  will  be  presumed  that  a  foreign  corporation  doing  busi- 


Cassaday  v.  American  Ins.  Co.,  72  Ind. 
95;  New  England  Fire  &  Marine  Ins. 
Co.  V.  Robinson,  25  Ind.  536;  0.  Calla- 
han Co.  V.  Wall  Bice  Milling  Co.,  44 
Ind.  App.  372,  89  N.  E.  418;  Pitts- 
burgh, C,  C.  &  St.  L.  E.  Co.  V.  Ger- 
man Ins.  Co.,  44  Ind.  App.  268,  87  N. 
B.  995;  North  Mercer  Natural  Gas 
Co.  V.  Smith,  27  Ind.  App.  472,  61 
N.  E.  10.  See  also  Finch  v.  Travellers  '■ 
Ins.  Co.,  87  Ind.  302;  Singer  Mfg.  Co. 
V.  Effinger,  79  Ind.  264;  Toledo  Agri- 
cultural Works  V.  Work,  70  Ind.  253; 
Singer  Mfg.  Co.  v.  Brown,  64  Ind.  548; 
Black  V.  Enterprise  Ins.  Co.  33  Ind. 
223. 

Iowa.  McKinley-Lanning  Loan  & 
Trust  Co.  V.  Gordon,  113  Iowa  481,  85 
N.  W.  816. 

Kansas.  Colean  Mfg.  Co.  v.  John- 
son, 82  Kan.  655,  20  Ann.  Cas.  296, 
109  Pao.  403;  Standard  Stock  Food 
Co.  V.  Jasper,  76  Kan.  926,  92  Pac. 
1094;  Leonard  v.  American  Steel  & 
Wire  Co.,  73  Kan.  79,  9  Ann.  Cas.  491,, 
84  Pac.  553;  Jordon  v.  Western  V. 
Tel.  Co.,  69  Kan.  140,  76  Pac.  396;  D. 
M.  Osborne  &  Co.  v.  Shilling,  68  Kan. 
808,  74  Pao.  609;  Northrup  v.  A.  G. 
Wills  Lumber  Co.,  65  Kan.  769,  70  Pac. 
879. 

Louisiana.  Southern  Lumber  Co.  v. 
Holt,  129  La.  273,  55  So.  986. 

Massachusetts.  Friedenwald  Co.  v. 
Warren,  195  Mass.  432,  81  N.  E.  207. 

MicMgan.  Lewis  J.  Selznick  Enter- 
prises, Inc.  V.  Harry  I.  Garson  Produc- 
tions, 167  N.  W.  1010;  Power  Special- 
ty Co.  V.  Michigan  Power  Co.,  190 
Mich.  699,  157  N.  W.  408;  Despres, 
Bridges  &  Noel  v.  Zierleyn,  163  Mich. 
,399,  128  N.  W.  769;  Pittsburgh  Coal 
Co.  y.  Northy,  158  Mich.  530,  123  N. 
W.  47;  Prussian  Nat.  Ins.  Co.  v.  Eisen- 
hardt,  153  Mich.  198,  116  N.  W.  1097; 
American  Ins.  Co,  v.  Cutler,  36  Mich. 
261. 


Minnesota.  Mason  v.  Edward 
Thompson  Co.,  94  Minn.  472,  103  N.  W. 
507;  Lehigh  Valley  Coal  Co.  v.  Gil- 
more,  93  Minn.  432,  106  Am.  St.  Eep. 
443,  2  Ann.  Cas.  1004,  101  N.  W.  796;' 
Rock  Island  Plow  Co.  v.  Peterson,  93 
Minn.  356,  101  N.  W.  616;  National 
Life  &  Trust  Co.  v.  GifEord,  90  Minn. 
358,  96  N.  W.  919., 

Missouri.  Amalgamated  Zinc  &  Lead 
Co.  V.  Bay  State  Zinc  Min.  Co.,  221 
Mo.  7,  23  L.  E.  A.  (N.  S.)  492,  120 
S.  W.  31;  United  Shoe  Machinery  Co. 
V.  Eamlose,  210  Mo.  631,  109  S.  W. 
567;,  American  Ins.  Co.  v.  Smith,,  73 
Mo.  368;  Mergenthaler  Linotype  Co. 
V.  Hays,  182  Mo.  App.  113,  168  S.  W. 
239;  Northwestern  Stove  Eepair  Co. 
V.  Cornwall,  148  Mo.  App.  £05,  128 
S.  W.  535;  Tribble  v.  Halbert,  143  Mo. 
App.  524,  127  S.  W.  618;  Cooper  Wag- 
on &  Buggy  Co.  V.  Cornell,  140  Mo. 
App.  442,  124  S.  W.  53;  Groneweg  & 
Schmoentgen  Co.  v.  Estes,  139  Mo. 
App.  36,  119  S.  W.  513;  Scientific 
Ainerican  Club  v.  Horchitz,  128  Mo. 
App.  575,  106  S.  W.  1117;  Parlin  & 
Orendorff  Co.  v.  Boatman,  84  Mo.  App. 
67;  New  Tork  .Life  Ins.  Co.  v.  Stone, 
42  Mo.  App.  383. 

Montana.  Zion  Co-operative  Mer- 
cantile Ass'n  v.  Mayo,  22  Mont.  100, 
55  Pac.  915;  followed  in  American 
Hand-Sewed  Shoe  Co.  v.  O'Eourke,  23 
Mont.  530,  59  Pac.  910. 

Nebraska.  J.  K.  Armsby  Co.  v. 
Eaymond  Bros.-Clarke  Co.,  90  Neb.  553, 
773,  134  N.  W.  174,  920;  Northern 
Assur.  Oa.  V.  Borgelt,  67  Neb.  282,  93 
N,  W.  226,  distinguishing  Common- 
wealth Mut.  Fire  Ins.  Co.  v.  Hayden, 
60  Neb.  636,  83  Am.  St.  Eep.  545,' 83 
N.   W.   922. 

New  Jersey.  Alleghany  Co.  v.  Al- 
len, 69  N.  J.  L.  270,  55  Atl.  724,  ap- 
peal dismissed  Allen  v.  AFeghany  Co., 
196  TJ.  S.  458,  49  L.  Ed.  551. 

New  York.    Charles  Eoome  Parmele 
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ness  in  the  state  has  complied, with  the  statute  prescribing  conditions 


Co/  V.  Haas,  171  N.  Y.  579,  64  N.  E. 
440,  rev'g  67  App.  Div.  457,  73  N.  Y. 
Supp.  986;  Eclipep  Silk  Mill  Co.  v. 
Hiller,  145  App.  Div.  568,  129  N.  Y. 
Supp.  879;  Fuller  &  Go.  v.  Schrenk,  58 
App.  Div.  222j  68  N.  Y.  Supp.  781, 
aff'd  171  N,  Y.  671,  64  N.  E.  1126; 
Barney  &  Smith  Oar  Co.  v.  E.  W.  Bliss 
Co.,  100  Misc.  21,  164  N.  Y.  Supp.  800, 
afe'd  178  App.  Div.  919,  a65  N.  Y., 
Supp.  1076;  Singer  Sew.  Mach.  Co.  v. 
Foster,  75  Misc.  641,  133  N.  Y.  Supp. 
1072;  Harris  Automatic  Press  Co.  v. 
Demarest  Pattern  Co.,  47  Misc.  624, 
94  N.  Y.  Supp.  462;  F.  J.  Emmerich 
Co.  V.  Sloane,  46  Misc.  513,  95  N.  Y. 
Supp.  39;  Box  Board  &  Lining  Co.  v. 
Vincennes  Paper  Co.,  45  Misc.  1,  90 
N.  Y.  STipp.  836;  Lehigh  &  N.  E.  B. 
Co.  V.  American  Bonding  &  Trust  Co., 
40  Misc.  698,  83  N.  Y.  Supp.  191; 
Beedy- Elevator  Co.  v.  American  Gro- 
cery Co.,  24  Misc.  678,  58  N.  Y.  Supp. 
989;  O'Eeilly,  Skelly  &  Fogarty  Co. 
v.  Greene,  18  Misc.  423,  41  N.  Y.  Supp. 
1056;  Nicoll  v.  Clark,  13  Misc.  128, 
34  N.  Y.  Supp.  159;  American  Mfg. 
Co.  V.  Weintraub,  115  N.  Y.  Supp.  88. 
Compare  Welsbach  Co.  v.  Norwich  Ga^ 
&  Electric  Co.,  96  App.  Div.  52,  89 
N.  Y.Supp.  284,  aff'd  180  N.  Y.  533, 
72  N.  E.  1152;  American  Case  &  Reg- 
ister. Co.  v.  Griswold;  68  Misc.  379, 
125  N.  Y.  Supp.  4;  Chicago  Crayon 
Co.  v.  Slattery,  68  Misc.  148,  123  N. 
Y.  Supp.  987;  Connecticut  Bank  v. 
Smith,  9  Abb.  Pr.  168,  17  How.  Pr. 
487;  American  Ink  Co.  v.  Eiegel  Sack 
Co.,  141  N.  Y.  Supp.  549.  For  a  fur- 
ther discussion  of  the  construction 
and  effect  of  '  the  New  York  statute, 
see  infra,  this  section.. 

North  Dakota.  MeConnon  &  Co.  v. 
'iaursen,  22  N.  D.  604,  135  N.  W.  213; 
Hanson  v.  Lindstrom,  15  N.  D.  584, 
108  N.  W.  798;  Stati  !t.  Eobb-Law- 
rence  Co.,  15  N.  D.  ^5,  106  JST.  W.  406. 


Ohio.  Smith  v.  Weed  Sew.  Mach. 
Co.,  26  Ohio  St.  562;  Brady  v.  Palmer, 
19  Ohio  Cir.  Ct.  687.  See  Toledo  Com- 
mercial Co.  v.  Glen  Mfg.  Co.,  11  Ohio 
Cir.  Ct.  153,  aff'd  55  Ohio  St.  217,  45 
N.  E.  197. 

Oklahoma.  White  Sew.  Mach.  Co.. 
V.  Peterson,  23  Okla.  361,  100  Pao. 
513;  Keokuk  Falls  Improvement  Co. 
V.  Kingsland  &  Douglas  Mfg.  Co.,  5 
Okla.  32,  47  Pac.  484. 

Oregon.  Big  Basin  Lumber  Co.  v. 
Crater  Lake  Co.,  63  Ore.  359,  127  Pac. 
982. 

Penusylvania.  Keystone  Wrapping 
Mach.  Co.  V.  Bromeier,  42  Fa.  Super. 
Ct.  384;  Arms  Pocket-Book  &  Leather 
Novelty  Co.  v.  Posey,  40  Pa.  Super. 
Ct.  361. 

South  Dakota.  Kelley  v.  B.  J. 
Schwab  &  Sons,  22  S.  D.  406,  118  N. 
W.  696;  Acme  Mercantile  Agency  v. 
Eoekford,  10  S.  D.  203,  66  Am.  St. 
Eep.  714,  72  N.  W.  466. 

Virginia.  Worrell  &  Williams  v. 
Kinnear  Mfg.  Co.,  103  Va.  719,  2  Ann. 
Cas.  997,  49  S.  E.  988;  Nickels  v. 
People's  Building,  Loan  &  Savings 
•Ass'n,  93  Va.  380,  25  S.  E.  8. 

Wisconsin.  W.  H.  Kiblinger  Co.  v. 
Sauk  Bank,  131  Wis,  595,  111  N.  W, 
709;  Chiekering-Chase  Bros.  Co.  v 
White,  127  Wis.  83,  106  N.  W.  797. 

See  also  §  3048,  supra. 

For  proof  of  corporate  existence  of 
a  foreign  corporation,  see  §  429,  supra. 

It  is  held  in  the  federal  courts  that 
it  is  unnecessary  for  a  plaintiff  for- 
eign corporation  to  allege  a  compli- 
ance with  the  conditions  precedent  to 
the  right  of  a  foreign  corporation  to 
do. business  in  the  state.  If  a  defend- 
ant wishes  to  avail  himself  of  any 
omission  or  defect  in  this  respect,  he 
must  plead  it  in  abatement.  New 
England  Mortgage  Security  Co.  v. 
Vader,  28  Fed.  265. 
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precedent  to  the  right  to  do  so,  though  in  some  jurisdictions  it  is  held 


"Plaintiff  alleged  in  its  complaint 
that  it  was  a  foreign  corporation 
lawfully  doing  business  in  the  state 
of  Minnesota,  but  defendaiits  did  not 
answer,  or  at  any  time  during  the 
trial  make  the  point,  that  it  had 
f aiiled  to  show  a  compliance  with  the 
.  statutes  prescribing  conditions  upon 
which  it  might  do  business  in  this 
state.  *  *  *  The  presumption  is 
that  plaintiff  had  complied  with  the 
law.  It  was  clearly  incumbent  upon 
defendants  afS.rmatively  to  allege  in 
their  answer  a  failure  on  the  part 
of  the  plaintiff  to  comply  with  the 
statutes  on  this  subject,  and,  having 
failed  to  do  so,  the  defense  is  not 
available  to  them.  The  objection  goes 
to  the  right  o:£  plaintiff  to  maintain 
the  action,  and,  want  of  capacity  not 
appearing  on  the  face  of  the  com- 
plaint, it  could  only  be  raised  by  an 
answer."  Mason  v.  Edward  Thomp- 
son Co.,  94  Minn.  472,  103  N.  W.  507. 

In  State  v.  Eobb-Lawrence  Co.,  15 
N.  D.  55,  106  N.  W.  406,  the  court 
said:  "The  presumption  is  in  favor 
of  their  right  to  do  business,  because 
it  is  always  presumed  that  persons 
will  obey  the  law.  He  who  asserts 
that  there  is  illegality  in  a  transac- 
tion, fair  on  its  face,  must  plead  and 
prove  it.  1  Chitty,  PI.  220,  221.  By 
reason  of  this  general  presumption  in 
favor  of  legality  it  has  been  very 
generally  held  that  a  complaint,  in  an 
action  by  a  foreign  corporation,  is  not 
subject  to  demurrer  for  failing  to 
allege  compliance  with  conditions 
precedent  to  its  right  to  do  business  or 
maintain  suits.  *  *  *  We  know  of  no 
good  reason  why  that  presumption 
does  not  continue  as  in  other  cases 
until  overcome  by  proo:^.  If  the  ille- 
gality of  the  contract  sued  on  or  the 
absence  of  the  right  to  sue  does  not 
appear  on  the  face  of  the  complaint, 
the  facts  showing  the  illegality  or  ab- 


sence of  right  to  sue  must  be  pleaded 
as  a  defense.  If  it  is  necessary  for 
the  defendant  to  plead  these  facts 
as  a  defense,  it  ought  certainly  to  be 
incumbent  on  him  to  prove  his  allega- 
tions, unless  the  defensive  facts  are 
disclosed  by  plaintiff's  proof.  A  de- 
fense of  this  nature  cannot  be  likened 
to  a  plea  of  nul  tiel  corporation.  That 
plea  is  a  mere  denial  of  the  allega- 
tions of  the  complaint  with  respect 
to  the  corporate  capacity  of  the  plain- 
tiff. The  defense  relied  on  in  this 
case  admits  the  corporate  capacity  of 
the  plaintiff,  and  is  available  only  be- 
cause, the  plaintiff  is  a  corporation. 
It  does  not  go  to  the  capacity  of  the 
plaintiff  to  sue,  but  to  the  validity 
of  the  alleged  cause  of  action." 

"We  are  aware  that  the  authorities 
are  somewhat  in  conflict  upon  this 
question,  but  this  view  seems  to  be  so 
consonant  with  reason  that  we  adopt 
it  as  establishing  the  better  rule.  This 
conclusion  may  seem  in  conflict  with 
the  holding  of  this  court  in  Kent  & 
Stanley  Co.  v.  Tuttle,  20  Mont.  203, 
50  Pac.  559,  but  such  in  fact  is  not  the 
case.  In  that  case  it  was  alleged  in 
the  answer,  and  admitted  in  the  re- 
ply, that  the  plaintiff  was  engaged 
in  merchandising  in^the  state  of  Mon- 
tana, but  had  never  complied  with  the 
laws  of  this  state  under  which  for- 
eign corporations  become  entitled  to 
do  business  here.  Under  this  condi- 
tion of  the  pleadings  this  cOTirt  held 
that  it  was  the  duty  of  the  plaintiff 
to  show  upon  what  its  claim  was  based, 
so  that  the  character  of  the  transac- 
tion could  be  passed  upon.  In  other 
words,  it  appearing  that  it  was  a  for- 
eign corporation  engaged  in  business 
in  this  state,  it  was  incumbent  upon 
it  to  show  that  at  the  time  the  con- 
tract was  made  it  was  engaged  in 
interstate  commerce.  In  the  case  un- 
der   consideration    it    appears   prima 
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that  the  burden  of  proof  is  upon  the  defendant.^^  Thus  where  it 
was  stated  in  the  complaint  filed  in  an  action  by  a  foreign  corpora 
tion  that  it  was  a  foreign  corporation  and  did  business  in  the  state . 
it  was  held  not  to  be  necessai^y  to  state  in  the  complaint  that  the  plain 
tiff  had  complied  with  the  conditions  upon  which  it  could  do  busi- 
ness and  had  the  right  to  make  the  contract  in  the  state,  as  until  it 
otherwise  appeared,  the  law  presumed  that  it  was  not  made  in  viola- 
tion of  the  statutes  or  constitution  of  the  state.^^  And  it  is  held  that 
a  court  will  presume,  prima  facie,  that  a  corporation  doing  business 
in  the  state  has  complied  with  the  statutory  requisites  to  its  right 
to  do  so,  and  that  lack  of  capacity  on  its  part  to  institute  suit  must 
appear  affirmatively  on  the  face  of  its  petition  in  order  to  subject  the 
petition  to  demurrer  for  that  reason,  and  that,  therefore,  a  petition 


facie  that  at  the  time  the  contract 
was  I  made  the  plaintifE  was  engaged 
in  interstate  commerce,  and  it^,  there- 
fore, by  its  allegations,  brings  itself 
within  the  ease  of-  McNaughton  Co.  v. 
McGirl,  20  Mont.  124;  for  it  appears 
that  at  the  time  the  contract  in  ques- 
tion herein  was  made  the  plaintiff  was 
doing  business  in  the  state  of  Utah, 
and  was  shipping  the  products  of  the 
state  of  Idaho  into  the  state  of  Mon- 
tana for  sale."  Zicm  Co-operative 
Mercantile  Ass'n  v.  Mayo,  22  Mont. 
100,  55  Pac.  915. 

Under  a  statute  providing  that  for- 
eign corporations  which  have  not  com- 
plied with  the  foreign  corporation  act 
shall  not  be  entitled  to  maintain  any 
action  in  the  courts  of  the  state,  and 
that;  a.  failure  of  foreign  corporation 
plaintiff  in  such  respect  may  be  plead- 
ed in  abatement  in  any  action,  suit 
or  proceeding  brought  by  it,  it  has 
been  held  in  a  federal  court  that  such 
failure  will  not  affect  its  jurisdiction 
in  a  pending  suit,  as  it  is  a  matter 
which  the  defendant  is  at  liberty 
either  to  raise  or  waive.  Wetzel  & 
T.  By.  Co.  V.  Tennis  Bros.  Co.,  145 
Fed.  458,  7  Ann.  Gas.  426. 

The   burden   is   said   to   be    on   the 
corporation  where  the  issue  is  raised^ 
by  the  pleadings,  in  which  case   the 


corporation  has  the  burden  of  showing 
compliance.  Washington  County  Mut. 
Ins.  Co.  V.  Chamberlain,  Iff  Gray 
(Mass.)  165,  disapproved  in  State  v. 
Eobb-Lawrence  Co.,  15  N.  D.  55,  106 
N.  W.  406. 

31  D.  M.  Osborne  v.  Shilling,  68  Kan. 
808,  74  Pac.  609;  Coppedge  v.  M.  K. 
G(5et7,  Brewing  Co.,  67  Kan.  851,  73 
Pac.  908;  Northrup  v.  A.  G.  Wills 
Lumber  Co.,  65  Kan.  769,  70  Pac.  879. 

Where  an  answer  avers  tHat  the 
plaintiff  is  a  foreign  corporation  and 
has  failed  to  comply  with  the  statutory 
conditions  imposed  upon  a  foreign 
corporation  as  a  condition  precedent 
CO  its  right  to  do  business  in  the  state, 
the  burden  of  proof  is  upon  the  de- 
fendant to  establish  the  lack  of  ca- 
pacity to  sue  on  the  part  of  the  plain- 
tiff. Leonard  v.  American  Steel  & 
Wire  Co.,  73  Kan.  79,  9  Ann.  Cas.  491, 
84  Pac.  553;  B.  M.  Osborne  &  Co.  v. 
Shilling,  68  Kan.  808,  74  Pac.  609; 
Thomas  v.  Remington  Paper  Co.,  67 
Kan.  599,  73  Pac.  909. 

32  White  River  Lumber  Co.  v.  South- 
western Improvement  Co.,  55  Ark.  625; 
18  S.  W.  1055;  St.  Louis,  A.  &  T.  By. 
Co.  V.  Fire  Ass'n,  55  Ark.  163,  18  S. 
W.  43.  See  also  Studebaker  Harness 
Co.  V.  Gerlach  Mercantile  Co.,  —  Tex. 
Civ.  App.  — ,  192  S.  W.  545. 
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which  merely  fails  to  allege  that  the  corporation  has  complied  with' 
the  requirements  of  a  statute  entitling  it  to  sue,  bat  which  does  not 
admit  expressly  or  inf erentially  that  it  has  failed  to  make  such-  com- 
pliance, is  not  demurrable  for  lack  of  legal  capacity  in  the  plaintiff 
to  bring  the  action.^'  When  a  simple  allegation  in  the  complaint  is 
that  the  plaintiff  is  a  foreign  corporation  duly  organized  and  created 
under  the  laws  of  another  state  and  it  does  not  appear  that  the  plain- 
tiff is  engaged  in  business  in  the  state,  or  ever  has  been,  or  that  the 
alleged  cause  of  action  grew  out  of  any  business  transacted  in  the 
state  at  any  time,  it  is  held  that  it  is  unnecessary  to  allege  a  com- 
pliance by  the  foreign  corporation  with  a  statute  which  does  not  apply 
to  a  corporation  which  has  not  transacted  business  in  the  state  and 
does  not  intend  to,  or  to  a  corporation  that  is  simply  attempting  to 
collect  in  the  courts  of  such  state  the  obligation  ef  one  of  its  citizens.^* 
But  where  the  record  discloses  affirmatively  that  the  plaintiff  is  a 
foreign  corporation  and  has  been  doing  business  in  the  state  without 
complying  with  the  conditions  prescribed  by  the  statute,  a^  demurrer 
is  properly  sustained,  if,  under  such  statute,  a  foreign  corporation 
not  having  complied  with  such  conditions  either  has  no  cause  of  action 
or  is  not  entitled  to  maintain  an  action  in  the  courts  of  the  state.^* 


33  Nprthrup  v.  A.  G.  Wills  Lumber 
Co.,  65  Kan.  769,  70  Pac.  879.  See 
also  Southern  Lumber  Co.  v.  Holt, 
129  La.  273,  55  So.  986. 

Where  the  petition  discloses  that 
the  plaintiff  was  a  foreign  corporation, 
but  does  not  show  that  it  has  not 
complied  with  the  requirements  of  the 
statute,  it  is  held  that  the  fact  of 
noncompliance  is  defensive  matter, 
and,  to  be  availed  of,  must  be  pleaded. 
Jordon  v.  Western  XT.  Tel.  Co.,  69  Kan. 
140,  76  Pac.  396. 

34  National  Life  &  Trust  Co.  v.  Gif- 
ford,  90  Minn.  358,  96  N.  W.  919. 

Where  an  answer  alleges  that  the 
plaintiff  is  a  foreign  corporation  and 
tailed  in  certain  particulars  to  comply 
with  the.  statutory  conditions  prece- 
dent to  the  right  of  a  foreign  corpora- 
tion to  do  business  in  the  state,  and 
the  reply  consists  of  a  general  denial, 
I  lie  burden  of  proof  is  upon  the  de- 
fendant to  show  the  plaintiff's  lack 
of   capacity   to  sue.     D.   M.   Osborne 


&  Co.  V.  Shilling,  68  Kan.  808,  74 
Pac.  609,  citing  Northrup  v.  A.  G. 
Wills  Lumber  Co.,  65  Kan.  769,  70 
Pac.  879. 

The  fact  that  a  foreign  corporation 
is  not  authorized  to  do  business  in  the 
state  is  a  matter  to  be  raised  by  an- 
swer and  need  not  be  proven  by  the 
corporation  plaintiff,  even  though  the 
complaint  alleges  that  the  plaintiff 
has  complied  with  the  laws  of  the 
state  in  respect  to  doing  business 
therein,  as  such  allegation  will  be 
treated  as  surplusage.  Hanson  v. 
Lindstrom,  15  N.  D.  584,  108  N.  W. 
798. 

36  Valley  Lumber  &  Manufacturing 
Co.  V.  Driessel,  13  Idaho  662,  15  L.  E. 
A.  (N".  S.)  299,  13  Ann.  Gas.  63,  93 
Pac.  765;  Northern  Assur.  Co.  v.  Bor- 
gelt,  67  Neb.  282,  93  N.  W.  226;  Com- 
monwealth Mut.  Fire  Ins.  Co.  v.  Hay- 
den,  60  Neb.  636,  83  Am.  St.  Eep.  545, 
83  N.  W.  922;  Union  Trust  Co.  of 
Eochester  v.  Sickel^,  125  N.  T.  App. 
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But  where  it  does  not  appear  afSrmatively  that  the  plaintiff  has  done 
business  in  the  state  in  contravention  of  the  statutes,  a  demurrer  will 
not  lie  because  the  complaint  gr  petition  fails  to  allege  that  the  statu- 
tory conditions  have  been  complied  with.  In  such  cases  noncompli- 
ance is  a  defense  to  be  set  up  by  answer.'®  Where  the  complaint  of 
a  foreign  corporation  plaintiff  alleged  its  compliance  with  the  laws 
of  the  state  and  the  consequent  right  of  the  plaintiff  to  do  business 
in  the  state  and  the  answer  of  the  defendant  specifically  admitted  such 
compliance,  the  right  of  the  plaintiff  to  sue  on  a  contract  made  in  the 
state  is  established.''' 

While  the  general  rule  as  to  the  presumption  of  compliance  by  the 
foreign  corporation  with  the  statutory  requirements  seems  to  be  in 
accord  with  the  better  reasoning,  certain  courts  have  held  that  in  a 
suit  by  a  foreign  corporation  the  complaint,  petition  or  declaration 
must  set  forth  the  compliance  by  the  foreign  corporation  with  the 
conditions  imposed  upon  foreign  corporations  as  a  condition  precedent 
to  the  right  to  do  business  in  the  state,  and  such  compliance  must 
be  proved  by  the  plaintiff.'*    Thus  under  a  Texas  statute  requiring 


Div.  105,  109  N.  Y.  Supp.  262;  Bm- 
merieh  Co.  v.  Sloane,  108  N.  Y.  App. 
Div.  330,  95  N.  Y.  Supp.  39,  1129. 

Under  a  statute  requiring  a  foreign 
corporation  to  procure  a  permit  to  do 
business  in  the  state  and  providing 
that  no  such  corporation  can  maintain 
any  suit  or  action,  either  legal  or 
equitable,  in  any  of  the  courts  of  the 
state,  whether  arising  out  of  contract 
or  tort,  unless  at  the  time  such  eon- 
tract  was  made  or  tort  committed,  the 
corporation  had  filed  its  articles  of  in- 
corporation, under  the  provisions  of 
the  statute,  in  the  office  of  the  secre- 
tary of  state  for  the  purpose  of  pro-  ^ 
curing  its  permit,  it  is  held  that  where 
the  petition  discloses  that  plaintiff  is 
a.  foreign  corporation,  and  that  its 
claim  and  demand  grows  out  of  busi- 
ness transacted  by  it  in  the  state,  and 
fails  to  show  that  it  has  a  permit  to 
do  business,  as  required  by  the  stat- 
ute, the  court  properly  sustained  a 
demurrer  to  the  petition  and  dismissed 
the  suit.  Peck  Hammond  Co.  v. 
Hamilton    Independent    School    Dist., 
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—  Tex.  Civ.  App.  — ,  181  S.  W.  697. 

36  Northei'n  Assur.  Co.  v.  Borgelt, 
67  Neb.  282,  93  N.  W.  226. 

37  United  Bldg.  Material  Co.  v. 
Odell,  67  N.  Y.  Misc.  584,  123  N.  Y. 
Supp.  813. 

38  Alabama.  Singleton  v.  United 
States  Fidelity  &  Guaranty  Co.,  195 
Ala.  506,  70  So.  169;  Slotss-Sheffield 
Steel  &  Iron  Co.  v.  Maryland  Casualty 
Co.,  167  Ala.  557,  52  So.  751;  Sullivan 
V.  Vernon,  121  Ala.  393,  25  So.  600; 
Christian  v.  American  Freehold  Land 
&  Mortgage  Co.,  89  Ala.  198,  7  So. 
427;  Mullens  v.  American  Freehold 
Land  Mortgage  Co.,  88  Ala.  280,  7  So. 
201;  Farrior  v.  New  England  Mort- 
gage Security  Co.,  88  Ala.  275,  7  So. 
200. 

Idaho.  Consolidated  Wagon  &  Ma- 
chine Co.  V.  Kent,  23  Idaho  690,  132 
Pae.  305;  Bonham  Nat.  Bank  of  Fair- 
bury  V.  Grimes  Pass  Placer  Min.  Co., 
18  Idaho  629,  111  Pac.  1078;  Bismark 
Mountain  Gold  Min.  Co.  v.  North  Sun- 
beam Gold  Co.,  14  Idaho  516,  95  Pac. 
14;  Valley  Lumber  &  Manufacturing 
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a  foreign  corporation  desiring  to  transact  business  in  the  state  to 


Co.  V.  Nickerson,  13  Idaho  682,  93 
Pac.  24;  Valley  Lumber  &  Manufac- 
turing Co.  V.  Driessel,  13  Idaho  662, 
15  L.  K.  A.  (N.  S.)  299,  13  Ann.  Gas. 
63,  93  Pae.  765. 

Nevada.  See  Sympns-Kraussman  Co. 
V.  Eeno  Wholesale  Liquor  Co.,  32  Nev. 
241,  107  Pae.  96. 

Tennessee.  Gary-Lombard  Lumber 
Go.  V.  Thomas,  92  Tenn.  587,  22  S.  W. 
743;  Cumberland  Land  Co.  v.  Canter 
Lumber  Co.  (Tenn.  Ch.  App.),  35  S.  W. 
886.  See  Jung  Brewing  Go.  v.  Levisy 
(Tenn.  Gh.  App.),  37  S.  W.  889.. 

Texas.  Taber  v.  Interstate  Building 
&  Loan  Co.,  91  Tex.  92,  40  S.  W.  954; 
Crews  &  Williams  v.  GuUett  Gin  Co., 
—  Tex.  Civ.  App.  — ,  189  S.  W.  793; 
Latham  Go.  v.  Louer  Bros.,  —  Tex. 
Civ.  App.  — ,  176  S.  W.  920;  Blaek- 
well-Wielandy  Book  &  Stationery  Co. 
V.  Perry,  —  Tex.  Civ.  App.  — ,  174 
S.  W.  935;  Continental  Oil  &  Cotton 
Co.  V.  E.  Van  Winkle  Gin  &  Machine 
Works,  62  Tex.  Civ.  App.  422,  131 
S.  W.  415;  Turner  v.  National  Cotton 
Oil  Co.,  50  Tex.  Civ.  App.  468,  109 
S.  W.  1112;  Heisig  Eiee  Go.  v.  Fair- 
banks, Morse  &  Co.,  45  Tex.  Giv.  App. 
383,  100  S.  W.  959;  St.  Louis  Expanded 
Metal  Pireproofing  Co.  v.  Beilharz 
(Tex.  Civ.  App.),  88  S.  W.  512;,  Chap- 
man V.  Hallwood  Gash  Register  Co., 
32  Tex.  Giv.  App.  76,  73  S.  W.  969; 
Peters  v.  Anheuser-Busch  Brewing  Go. 
(Tex.  Giv.  App.),  55  S.  W.  516;  Home 
Forum  Benefit  Order  of  Illinois  v. 
Jones,  20  Tex.  Civ.  App.  68,  48  S.  W. 
219;  Mansur  &  Tebbetts  Implement 
Co.  v.  Beer,  19  Tex.  Giv.  App.  311,  45 
S.  W.  972;  Southern  Building  &  Loan 
Ass'n  V.  Skinner,  (Tex.  Civ.  App.),  42 
S.  W.  320;  Toungblood  v.  Strahorn- 
Hutton-Evans  Commission  Co.  (Tex. 
Giv.  App.),  40  S.  W.  648;  Huffman  v. 
Western  Mortg.  &  Inv.  Co.,  13  Tex. 
Civ.  App.  169,  36  S.  W.  306.  Compare 
Brin  v.   Wachusetts   Shirt   Go.    (Tex. 


Giv.  App.),  43  S.  W.  295;  Miller  v. 
Goffdman,  15  Tex.  Civ.  App.  244,  40 
S.  W.  743. 

Vermont.  Lycoming  Fire  Ins.  Co. 
V.  Wright,  55  Vt.  526. 

The  Supreme  Court  of  Texas,  in 
Taber  v.  Interstate  Building  &  Loan 
Ass'n,  91  Tex.  92,  40  S.  W.  954,  said: 
"Every  state  has  the  right  to  pre- 
scribe the  terms  upon  which  any  cor- 
poration created  in  another  state  or 
foreign  country  may  do  business  with- 
in its  limits,  and  may  exclude  such 
corporations  entirely,  with  the  excep- 
tion of  corporations  engaged  in  inter- 
state commerce,  or  such  as  are  em- 
ployed by  the  United  States  in  the 
transaction  of  its  business.  Under 
this  rule  of  law,  about  which  there  is 
no  controversy,  this  state  had  the  right 
to  adopt  such  measures  as  it  thought 
fit  to  enforce  the  provisions  of  its 
law,  which  required  foreign  corpora- 
tions to  deposit  the  articles  of  their 
incorporation  with  the  secretary  of 
state;  and  the  legislature  having  seen 
fit  to  prescribe  such  a  condition  to  the 
maintenance  of  suits  in  its  courts  that 
such  compliance  should  precede  •  the 
transaction  of  business  in  the  state,  it 
follows  that  the  filing  of  its  articles  of 
incorporation  with  the  secretary  of 
state  is  a  condition  precedent  to  the 
maintenance  of  suit  upon  any  contract 
or  right  of  action  accruing  to  such 
foreign  corporation;  and,  it  being  a 
condition  precedent,  the  fact  must  be 
both  alleged  and  proved  to  entitle  the 
corporation  to  judgment  in  such  case." 

For  allegation  of  compliance  by  for- 
eign corporation  plaintiff  with  statu- 
tory requirements  held  to  be  sufficient, 
see  Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Maryl5,nd  Casualty  Co.,  167  Ala.  557, 
52  So.  751. 

In  Gary-Lombard  Lumber  Go.  v. 
Thomas,  92  Tenn.  587,  22  S.  W.  743, 
It  was  said:     "In  order  to  entitle  the 
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file  with  the  secretary  of  state  a  copy  of  .its  charter  and  procure  from 
him  a  permit,  and  providing  that  no  foreign  corporatiofi  shall  main- 
tain any  suit  in  any  court  of  the  state  upon  any  demand,  whether 
arising  out  of  contract  or  tort,  unless,  at  the  time  such  contract  was 
made  or  tort  committed,  the  corporation  had  so  filed  its  charter  for 
the  purpose  of  securing  the  permit,  it  was  held  that  a  foreign  corpo- 
ration must  plead  and  prove  that  it  has  complied  with  such  statute 
before  it  will  be  entitled  to  judgment.^'  Where  the  petition  does  not 
disclose  that  the  transaction  involved  constituted  doing  business  in 
the  state,  it  is  held  that  it  is  not  necessary  under  such  statute  for  the 
plaintiff  to  allege  that  it  had  complied  with  the  conditions  requisite 
to  enable  it  to  do  business  in  the  state.*"    In  Alabama  the  provision 


complainant  to  any  relief,  it  must 
show  affirmatively  that  it  had  com- 
plied with  the  law.  Until  that  is 
done  all  its  transactions  are  illegal. 
The  burden  of  proof  being  upon  it, 
the  court  can  presume  nothing  in  its 
favor,  and  can  only  hold  such  of  its 
contracts  enforceable  as  it  shows  were 
made  after  it  had  complied  with  the 
law  enabling  it  to  make  a  valid  con- 
tract and  to  transact  business." 
Quoted  with  approval  in  Turner  v. 
National  Cotton  Oil  Co.,  50  Tex.  Civ. 
App.  468,  109   S.  W.   1112. 

S9  Taber  v.  Interstate  Building  & 
Loan  Ass'n,  91  Tex.  92,  40  S.  W.  954 
Continental  Oil  &  Cotton  Co.  v.  E, 
Van  Winkle  Gin  &  Machine  Works,  62 
Tex.  Civ.  App.  422,  131  S.  W.  415 
San  Antonio  v.  Salvation  Army  (Tex- 
Civ.  App.),  127  S.  W.  860;  Turner  v 
National  Cotton  Oil  Co.,  50  Tex.  Civ, 
App.  468,  109  S.  W.  1112;  St.  Louis 
Expanded  Metal  Fireproofing  Co.  v. 
Beilharz  (Tex.  Civ.  App.),  88  S.  W, 
512;  Chapman  v.  Hallwood  Cash  Eeg 
ister  Co.,  32  Tex.  Civ.  App.  76,  73  S 
W.  969;  Peters  v.  Anheuser-Busoh 
Brewing  Ass'n  (Tex.  Civ.  App.),  55 
S.  W.  516;  Delaware  Ins.  Co.  v.  Secur- 
ity Co.  (Tex.  Civ.  App.),  54  S.  W.  916; 
Mansur  &  Tebbetts  Implement  Co.  v. 
Beer,  19  Tex.  Civ.  App.  811,  45  S.  W. 
972. 

See,   however,    Miller   v.    Goodman, 


15  Tex.  Civ.  App.  244,  40  S.  W.  743, 
where  it  was  held  the  petition  need  not 
allege  that  the  plaintiff  foreign  cor- 
poration had  complied  with  the  stat- 
ute, but  that  it  devolved  on  the  de- 
fendants to  allege  and  prove  that  the 
corporation  had  not  complied  with  the 
requirements  of  the  statute.  The 
Court  of  Civil  Appeals  certified  to  the 
Supreme  Court  the  question  of  the 
necessity  of  plaintiff's  alleging  and 
proving  compliance  on  the  part  of  the 
corporation  with  the  statute  requiring 
foreign  corporations  to  obtain  a  per- 
mit to  do  business  in  the  state.  The 
ruling  of  the  Supreme  Court  was  that 
the  transaction  in  question  was  in- 
terstate commerce,  and  the  statute  had 
no  application.  See  Miller  v.  Good- 
man, 91  Tex.  41,  40  S.  W.  718.  On 
rehearing,  the  Court  of  Civil  Appeals 
stated  that  this  did  not  work  any 
change  in  its  holding  that  it  was  not 
essential  for  the  plaintiff  to  make 
the  allegation  and  proof.  See  also 
Allen  V.  Tyson-Jones  Buggy  Co.  (Tex. 
Civ.  App.),  40  S.  W.  740.  These  cases, 
however,  were  overruled  in  Taber  v. 
Interstate  Building  &  Loan  Ass'n,  91 
Tex.  92,  40  SJ  W.  954. 

40Barcus  v.  J.  I.  Case  Threshing 
Maoh.  Co.,  —  Tex.  Civ.  App.  — ,  197 
S.  W.  478;  Studebaker  Harness  Co.  v. 
Gerlach  Mercantile  Co.,  —  Tex.  Civ. 
App.  — ,  192  S.  W.  545;  Crews  &  Wil- 
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of  the  Constitution  of  that  state  prohibiting  a  foreign  eorporatiou  from 
doing  any  business  in  that  state  without  having  at  least  one  known 
place  of  business  and  an  authorized  agent  or  agents  therein,  and  the 
statute  enacted  in  aid  in  execution  of  the  Constitution^  areh°ld  to 
be  prohibitory,  rendering  it  unlawful  for  a  foreign  corporation,  with- 
out compliance  with  the  prescribed  conditions,  to  transact  any  busi- 
ness in  the  state,  and  that  all  contracts  into  which  it  might  enter, 
while  executory,  requiring  the  aid  of  the  courts  to  enforce  them,  are 
void,*^  and  it  now  seems  settled  in  that  state  that  in  suits  in  equity 
by  a  foreign  corporation  for  the  foreclosure  of  mortgages  executed 
in  Alabama  or  for  the  enforcement  of  contracts  made  in  that  state,  the 
bill  is  demurrable  unless  it  contains  an  express  averment  that,  at  the 
time  of  making  such  contract,  the  corporation  had  a  known  place 
of  business  in  the  state  and  an  authorized  agent  therein.*^ 


liams  V.  GuUett  Gin  Co.,  —  Tex.  Civ. 
App.  — ,  189  S.  W.  793;  Blackwell- 
Wielandy  Book  &  Stationery  Co.  v. 
Perry,  —  Tex.  Oiv.  App.  — ,  174  S.  W. 
935;  First  State  Bank  of  Teague  v. 
Hadden,  —  Tex.  Civ.  App.  — ,  158  S. 
W.  1168;  Adams  v.  Gray  &  Dudley 
Hardware  Co.,  —  Tex.  Civ.  App.  — , 
153  S.  W.  650;  New  State  Land  Co. 
V.  Wilson,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  253;  Panhandle  Telephone  & 
Telegraph  Go.  v.  Kellogg  Switchboard 
&  Supply  Co.,  62  Tex.  Civ.  App.  402, 
132  S.  W.  963;  Brin  v.  Waehusetts 
Shirt  Co.  (Tex.  Civ.  App.),  43  'S.  W. 
295. 

Under  such  statute  it  was  held  in 
an  action  by  a  foreign  corporation  to 
recover  the  purchase  price  of  goods 
sold  ta  a  resident  of  the  state,  that 
the  petition  need  not  allege  that  the 
plaintifE  corporation  had  complied 
with  the  requirements  of  such  statute, 
where  there  is  nothing  in  the  petition 
to  show  that  the  plaintiff  was  trans- 
acting or  soliciting  business  in  the 
state,  for  it  would  under  such  cir- 
cumstances be  presumed  that  the 
transaction  occurred  in  another  state, 
and  would  be  interstate  commerce,  and 
hence  the  statute  requiring  the  plain- 
tifE to  procure  a  permit  to  do  busi- 
ness  in  the   state,  would  not   apply. 


Brin  v.  Waehusetts  Shirt  Co.  (Tex. 
Civ.  App.),  43  S.  W.  295. 

In  a  suit  for  the  balance  of  the 
purchase  price  of  goods  manufactured 
by  a  foreign  corporation  in  the  state 
of  its  domicile  and  shipped  therefrom 
to  the  purchaser  in  Texas — the  trans- 
action being  interstate  commerce — it 
need  not  be  alleged  by  the  plaintifE 
foreign  corporation  in  its  petition  or 
proven  by  it  that  it  had  secured  the 
requisite  permit  to  do  business  in  the 
state.  Heisig  Eice  Co.  v.  Fairbanks, 
Morse  &  Co.,  45  Tex.  Civ.  App.  383, 
100  S.  W.  959;  Chapman  v.  Hallwood 
Cash  Eegister  Co.,  32  Tex.  Civ.  App. 
76,  73  S.  W.  969. 

See  also  Gulf  &  I.  Ey.  Co.  v.  South- 
western Coal  Selling  Co.  (Tex.  Civ. 
App.),  105  S.  W.  64,  holding  that 
where  the  petition  indicated  that  the 
transaction  was  interstate  commerce, 
an  objection  that  it  did  not  appear 
that  the  foreign  corporation  plaintifE 
had  complied  with  the  statutory  re- 
quirements was  untenable. 

41  Sullivan  v.  Vernon,  121  Ala.  393, 
25  So.  600.    See  also  §  5904,  supra. 

42  Sullivan  v.  Vernon,  121  Ala.  393, 
25  So.  600;  Ginn  v.  New  England 
Mortgage  Security  Co.,  92  Ala.  135,  8 
So.  388;  Christian  v.  American  Free- 
hold Land  &  Mortgage   Co.,  89  Ala. 
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Under  a  New  York  statute  providing  that  no  foreign  corporatio;; 


198,  7  So.  427;  Mullens  v.  Amerioan 
Freehold  Land  Mortg.  Co.,  88  Ala. 
280,  7  So.  201;  Farrior  v.  New  Eng- 
land Mortgage  Security  Co.,  88  Ala. 
275,  7  So.  200. 

"It  is  doubtless  true,  as  a  general 
rule,  that  the  law  presumes  the  con- 
tracts of  corporations,  like  the  con- 
tracts of  natural  persons,  are  legal. 
But  it  is  a  cardinal  rule  of  pleading 
in  equity,  as  has  been  said  by  this 
court,  founded  in  reason  and  good- 
sense,  that  a  bill  must  show  the  com- 
plainant's title  to  relief,  with  suffi- 
cient certainty  and  clearness  to  en- 
able the  corurt  to  see  plainly  that  he 
has  such  a  right  as  warrants  its  inter- 
ference, and  the  defendant  to  be  dis- 
tinctly informed  of  the  nature  of  the 
case  which  he  is  called  upon  to  de- 
fend. Matters  essential  to  the  com- 
plainant's right  to  relief  must  appear, 
not  by  inference,  but  by  direct 
and  unambiguous  averment.  *  «  * 
When  the  constitution  ordains  that 
no  foreign  corporation  shall  do  any 
business  in  this  state  without  having 
at  least  one  known  place  of  business 
and  an  authorized  agent  or  agents 
therein,  and  the  legislature  prescribes 
the  mode  in  which  the  corporation 
shall  make  known  to  the  public  a 
designated  place  of  business  in  this 
state,  and  who  is  or  are  its  author- 
ized agent  or  agents  thereat,  obedi- 
ence to  the  constitution  and  the  stat- 
ute becomes  a  condition  precedent  to 
the  transaction  in  the  state.  Whether 
there  has  or  has  not  been  perform- 
ance of  the  condition  is  a  fact  lying 
peculiarly  within  corporate  knowl- 
edge. It  is  a  fact  essential  to  a  right 
of  recovery,  whenever  relief  is  sought 
because  of  corporate  transactions  had 
within  the  state,  and  it  must  appear, 
not  by  inference  or  presumption,  but 
by  direct,  unambiguous  averment.  It 
is  one  thing  to  presume  in  favor  of 


the  legality  of  the  contracts  of  cor 
porations  or  of  natural  persons,  and 
quite  another,  and  essentially  a  differ- 
ent thing,  to  presume  that  either  have 
performed  constitutional  or  statutory 
requirements,  when  performance  is  of 
the  essence  of  the  capacity  to  contract. 
We  regard  the  rule  of  pleading,  estab- 
lished in  the  cases  to  which  we  have 
referred  as  founded  in  reason  and  good 
sense,  in  conformity  to  the  cardinal 
rules  of  equity  pleading,  and  we  are 
unwilling  to  modify  or  depart  from 
it. ' '  Sullivan  v.  Vernon,  121  Ala.  393, 
2S  So.  600. 

In  Nelms  v.  Edinburgh-American 
Land  Mortgage  Co.,  92  Ala.  135,  157, 
9  So.  141,  Coleman,  J.,  disapproved  of 
the  above  rule  laid  down  in  Farrior  v. 
New  England  Mortgage  Security  Co., 
88  Ala.  275,  7  So.  200,  and  Mullens  v. 
American  Freehold  Land  Mortgage 
Co.,  88  Ala.  280,  7  So.  201,  and  ex- 
pressed the'  opinion,  concurred  in  by 
some  of  the  other  judges,  that  in 
equity  noncompliance  with  the  statute 
was  properly  a  matter  of  defense.  In 
Sullivan  v.  Vernon,  121  Ala.  393,  25 
So.  600,  in  reaffirming  the  doctrine 
laid  down  in  Farrior  v.  New  England 
Mortgage  Security  Co.,  88  Ala.  275,  7 
So.  200,  the  court  said:  ''We  have 
not  apprehended  that  it  was  intended 
to  overrule  or  depart  from  these  cases 
by  the  decision  in  Nelms  v.  Edinburgh- 
American  Land  Mortg.  Co.,  92  Ala. 
157,  *  »  *.  Upon  that  point,  the 
opinion  manifests  a  -difference  of  opin- 
ion among  the  members  of  the  court 
as  then  constituted,  some  dissenting 
from  the  rule  of  pleading  declared  in 
the  cases  to  which  reference  has  been 
made.  The  precise  question  we  have 
here  under  consideration  was  pre- 
sented neither  by  the  pleadings  nor  by 
the  facts  in  that  case.  It  shows  that 
only  two  grounds  of  demurrer  to  the 
bill  were  considered  by  the  court,  and 
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doing  business  in  the  state  shall  maintain  any  action  in  the  state 
upon  any  contract  made  by  it  in  the  state  unless  prior  to  the  making 
of  the  contract  it  shall  have  procured  a  certificate  that  it  has  complied 
with  all  the  requirements  of  the  law  to  authorize  it  to  do  business  in 
the  state  and  may  lawfully  carry  on  its  business  in  the  state,  it  was 
held  that  where  the  complaint  shows  that  the  contract  was  made  in 
the  state,  the  complainant  must  allege  and  prove  that  it  has  complied 
with  the  statute  and  that  a  complaint  which  fails  to  allege  such  com- 
pliance is  demurrable.*^    Where  it  does  not  appear  on  the  face  of  the 


neither  of  which  presented  the  ques- 
tion now  before  us.  *  *  *  In  fact, 
the  bill  in  that  case  distinctly  averred 
a  compliance  on  the  part  of  the  com- 
plainant corporation,  with  the  consti- 
tutional and  statutory  requirements  as 
to  foreign  corporations  having  a 
known  place  of  business,  and  a  desig- 
nated agent  thereat,  within  the  state. 
It  follows,  therefore,  that  what  was 
said  in  that  ease,  as  to  dissenting  from 
the  rule  laid  down  by  this  court  in 
the  case  of  Farrior  v.  New  England 
Mortg.  Security  Co.,  and  Christian  v. 
American  Freehold  Land  Mortgage 
Co.,  supra,  can  but  be  regarded  as 
dictum,  and  we  now  reaffirm  the  rule 
a*  announced  in  those  cases." 

Under  the  Alabama  statute,  a  bill 
which  alleges  that  complainant  '.'is  a 
corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Maryland, 
with  its  principal  of&ce  and  place  of 
business  in  the  city  of  Baltimore, 
state  cf  Maryland,  and  that  one  of 
the  purposes  for  which  it  was  organ- 
ized was  the  making,  as  surety,  of 
official  and  other  bonds  for  public 
officers  and  private  persons;  that  it 
has  complied  with  all  the  laws  of  the 
state  of  Alabama  with  reference  to 
foreign  corporations  engaged  in  the 
business  in  which  your  orator  is  en- 
gaged, and  is  qualified  to  carry  on  its 
business  in  the  state  of  Alabama,  and 
was  so  qualified  in  November,  1904,  at 
the  time  it  became  surety  on  the  offi- 
cial bond  of  A.  E.  Singleton,  as  judge 


of  probate  of  Bullock  County,  Ala- 
bama, hereinafter  referred  to,  and  has 
been  so  qualified  from  that  time  on 
down  to  the  present  time,"  is  suffi- 
cient. Singleton  v.  United  States 
Fidelity  &  Guaranty  Co.,  195  Ala.  506, 
70  So.  169;  Sloss  Steel  &  Iron  Co.  v. 
Maryland  Casualty  Cr  ,  167  Ala.  557, 
52  So.  '51. 

As  to  the  insufficiency  of  a  plea  in 
au  action  of  assunjpsit  which  alleges 
.„liat  plaintiff  is  a  corporation  and  "is 
a  nonresident  of  the  state  of  Alabama, 
and  that  the  plaintiff  has  no  license  to 
do  business  in  the  state  of  Alabama 
as  a  foreign  corporation,  and  that  the 
matter  and  things  sued  on  in  said 
cause  took  place  in  the  state  of  Ala- 
bama, and  that  said  account"  accrued 
in  Alabama,  see  Bwart  Lumber  Co.  v. 
American  Cement  Plaster  Co.,  9  Ala. 
App.  152,  62  So.  560. 

43  South  Bay  Co.  v.  Howey,  190  N. 
Y.  240,  83  N.  E.  26,  rev'g  113  N.  T. 
App.  Div.  882,  98  N.  T.  Supp.  909; 
Halsey  v.  Henry  Jewett  Dramatic 
Club,  190  N.  T.  281,  123  Am.  St.  Eep. 
546,  83  N.  E.  25;  Wood  &  Selick  v. 
Ball,  190  N.  Y.  217,  83  N.  E.  21,  fol- 
lowing Welsbach  Co.  v.  Norwich  Gas 
&  Electric  C5.,  180  N.  Y.  533,  72  N.  E. 
1152,  aff'g  96  N.  Y.  App.  Div.  52,  89 
N.  Y.  Supp.  284,  and  construing  N.  Y. 
Gen.  Corp.  Law,  §  15;  Angldile  Com- 
puting Scale  Co.  v.  Gladstone,  164  N. 
Y.  App.  Div.  370,  149  N.  Y.  Supp.  807; 
Prick  Co.  V.  Pultz,  162  N.  Y.  App. 
Div.  209,  147  N.  Y.  Supp.  732;  Acorn 
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complaint  that  tlie  foreign  corporation  plaintiff  was  doing  business 


Brass  Mfg.  Co.  v.  Eutenberg,  147  N. 
Y.  App.'Div.  533,  132  N.  Y.  Supp.  600; 
Manufacturers'  Commercial  Co.  v. 
Blitz,  181  N.  Y.  App.  Div.  17,  115  N. 
Y.  Supp.  402;  Union  Trust  Co.  of 
Eoohester  v.  Siekels,  125  N.  Y.  App. 
Div.  105,  109  N.  Y.  Supp.  262;  Port- 
land Co.  V.  Hall  &  Grajit  Const.  Co., 
123  N.  Y.  App.  Div.  495,  108  N.  Y. 
Supp.  821,  121  N.  Y.  App.  Div.  779, 
-  106  N.  Y.  Supp.  649;  Barney  &  Smith 
Car  Co.  V.  E.  "W.  Bliss  Co.,  100  N.  Y. 
Misc.  21,  164  N.  Y.  Supp.  800,  afE'd, 
178  N.  Y.  App.  Div.  919,  165  N.  Y. 
Supp.  1076;  Dan  Talmage's  Sons  Co. 
V.  American  Dock  Co.,  93  N.  Y.  Misc. 
539,  157  N.  Y.  Supp.  445;  American 
Ink  Co.  V.  Eiegel  Sack  Co.,  79  N.  Y. 
Misc.  421,  140  N.  Y.  Supp.  107,  aff'g 
141  N.  Y.  Supp.  549;  American  Case 
&  Eegister  Co.  v.  Qriswold,  68  N.,  Y. 
Misc.  379,  125  N.  Y.  Supp.  4;' Chicago 
Crayon  Co.  v.  Slattery,  68  N.'  Y.  Misc. 
148,  123  N.  Y.  Supp.  987;  United  Bldg. 
Material  Co.  v.  Odell,  67.  N.  Y.  Misc. 
584,  123  N.  Y.  Supp.  313;  Warner  In- 
strument Co.  V.  Sweet,  65  N.  Y.  Misc. 
57,  119  N.  Y.  Supp.  166;  Pittsburgh 
Plate  Glass  Co.' v."  Eavitch,  58  N.  Y. 
Misc.  191,  108  N.  Y.  Supp.  1103;  Wil- 
son &  Co.  V.  Bazaar,  168  N.  Y.  Supp. 
188;  Knickerbocker  Guide  Co.  v.  Fair- 
fax, 111  N.  Y.  Supp.  814;  G.  &  J.  Tire 
Co.  V.  Van  Hoff,  111  N.  Y.  Supp.  647. 

In  Wood  &  Selick  v.  Ball,  190  N.  Y. 
217,  83  N.  E.  21,  the  court  said:  "We 
think  that  compliance  with  section  15 
of  the  General  Corporation  Law 
should  be  alleged  and  proved  by  a 
foreign  corporation  such  as  the  plain- 
tiff, in  order  to  establish  a  cause  of 
action  in  the  courts  of  this  state.  The 
cases  holding  otherwise  should  be  re- 
garded as  overruled  and  the  conflict 
of  authority  ended."  See,  however, 
dissenting  opinion  of  O'Brien,  J. 

For  cases  holding  to  the  contrary, 
see  W.  P.  Fuller  &  Go.  v.  Sehrenk,  171 


N.  Y.  671,  64  N.  E.  1126,  afE'g  58  N. 
Y.  App.  Div.  222,  68  N.  Y.  Supp.  781; 
International  Society  v.  Dennis,  76  N. 
Y.  App.  Div.  327,  78  N.  Y.  Supp.  497; 
St.  George  Vineyard  Co.  v.  Fritz,  48  N. 
Y.  App.  Div.  233,  62  N.  Y.  Supp.  775; 
Lehigh  &  N.  E.  E.  Co.  v.  American 
Bonding  &  Trust  Co.,  40  N.  Y.  Misc. 
698,  83  N  Y.  Supp.  191;  O'Eeilly, 
Skelly  &  Fogarty  Co.  v.  Greene,  18 
N.  Y.  Misc.  423,  41  N.  Y.  Supp.  1056. 

It  is  held  that  such  an  allegation, 
being  essential  in  order  to  set  fortli 
a  cause  of  action,  the  objection  that 
the  con^plaint  does  not  state  facts  s-jif - 
ficient  to  constitute  a  cause  of  action 
is  not  waived  by  the  failure  to  raise 
it  by  demurrer  or  answer.  Wood  & 
Selick  V.  Ball,  190  N.  Y.  217,  83  N.  E. 
21,  citing  N.  Y.  Code  Civ.  Proc.  §  499; 
Dan  Talmage's  Sons  Co.  v.  American 
Dock  Co.,  93  N.  Y.  Misc.  535,  157  N. 
Y.  Supp.  445.  But  see  Barney  &  Smith 
Car  Co.  V.  E.  W.  Bliss  Co.,  100  N.  Y. 
Misc.  21,  164  N.  Y.  Supp.  800. 

A  foreign  corporation  when  "sued  by 
another  foreign  corporation  on  a  eon- 
tract  made  in  the  state  may  waive  the 
right  to  object  that  the  plaintiff  had 
not  complied  with  the  laws  of  the 
state  and  procured  the  necessary  cer- 
tificate of  compliance,  and  it  may  do 
so  by  disclaiming  any  intention  of 
moving  to  dismiss  the  action  for  want 
of  jurisdiction  and  waiving  any  right 
to  object.  Barney  &  Smith  Car  Co.  v. 
E.  W.  Bliss  Co.,  100  N.  Y.  Misc.  21, 
164  N.  Y.  Supp.  800,  aff'd  178  N.  Y. 
App.  Div.  919,  1S5  N.  Y.  Supp.  1076. 

It  is  held  by  a  federal  court  sitting 
in  New  York  that  although  a  foreign 
corporation  is  doing  business  in  that 
state  without  having  complied  with 
and  secured  a  certificate  of  authority 
to  do  business  under  N.  Y.  Gen- 
eral Corporation  Law,  §  15,  it  may, 
nevertheless  obtain  an  injunction  to 
prevent  a  domestic  corporation  from 
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in  the  state,  the  complaint  is  not  demurrable  for  failure  to  allege  that 
the  plaintiff  has  complied  with  the  requirements  of  the  statute  and 
procured  the  requisite  certificate.** 

A  different  conclusion  is  reached  in  New  York  in  reference  to  a 
statute  of  that  state  requiring  every  foreign  corporation  authorized 
to  do  business  under  the  general  corporation  law  to  pay  a  license  fee 
for  the  privilege  of  carrying  on  business  in  the  state,  to  be  computed 
upon  the  basis  of  the  capital  stock  employed  by  it  within  the  state 
during  the  first  year  of  carrying  on  its  business  in  the  state  and  to 
vary  according  to  circumstances,  and  providing  that  no  action  shall 
be  maintained  or  recovery  had  in  any  of  the  courts  of  the  state  by 
such  foreign  corporation  without  obtaining  a  receipt  for  such  license 
fee  within  a  prescribed  time,  varying  according  to  certain  conditions. 
Such  a  statute  is  held  to  be  a  revenue  act,  and  the  amount  to  be  paid 
thereunder  cannot  be  ascertained  in  advance,  and  noncompliance 
therewith  is  held  to  be  a  matter  of  defense,  to  be  availed  of  by  answer.** 


using  a  name  adopted  by  it  with 
knowle'dge  that  it  was  similar  to  the 
name  of  the  foreign  corporation.  Mu- 
tual Export  &  Import  Corporation  v. 
Mutual  Export  &  Import  Corporation 
of  America,  241  Fed.  137. 

See  also  Hoevel  Sandblast  Mach.  Co. 
V.  Hoevel,  167  N.  Y.  App.  Div.  548,  153 
,  N.  Y.  Supp.  35,  holding  that  a  foreign 
corporation  may  protect  itself  by  in- 
junction against  a  domestic  corpora- 
tion using  the  same  name  as  the  for- 
eign corporation,  although  the  latter 
had  not  complied  with  General  Corp. 
Law,  §  15,  and  Tax  Law,  §  181,  until 
after  the  formation  of  the  domestic 
corporation.     And  see   §  736,  supra. 

Where  the  complaint  in  an  action 
on  a  contract  alleges  that  the  plaintiff 
is  a  foreign  C9rporation  and  is  duly 
authorized  to  do  business  in  the  state 
and  such  allegations  are  specifically 
denied  by  the  defendant,  it  will  be  pre- 
sumed that  it  is  a  stock  corporation 
and  the  plaintiff  must  plead  and  prove 
compliance  with  §§15  and  16  N.  Y, 
Gen.  Corp.  Law.  E.  A.  Strout  Farm 
Agency  v.  Hunter,  85  N./Y.  Misc.  476, 
148  N.  Y.  Supp.  924. 

44  Friek  Co.  v.  Pultz,  162  N.  Y.  App. 


Div.  209,  147  N.  T.  Supp.  732;  Alpha 
Portland  Cement  Co.  v.  Schratwieser 
Fireproorf  Const.  Co.,  146  N.  Y.  App. 
Div.  571,  131  N.  Y.  Supp.  142;  Union 
Trust  Co.  of  Eoehester  v.  Siekels,  125 
N.  Y.  App.  Div.  106,  109  N.  Y.  Supp. 
262;  Ozark  Cooperage  Co.  v.  Quaker 
City  Cooperage  Co.,  112  N.  Y.  App. 
Div.  62,  98  N.  Y.  Supp.  113;  E.  H. 
Stafford  Mfg.  Co.  v.  Newman, '75  N. 
Y.  Misc.  636,  133  N.  Y.  Supp.  1073. 

Where  it  does  not  appear  that  the 
contract  which  is  the  basis  of  the 
action  was  made  in  the  state,  the  de- 
fense of  noncompliance  with  the  stat- 
ute must  be  specifically  pleaded. 
Angldile  Computing  Scale  Co.  v.  Glad- 
stone, 164  N.  Y.  App.  Div.  370,  149  N. 
Y.  Supp.  807. 

45  Halsey  v.  Henry  Jewett  Dramatic 
Co.,  190  N.  Y.  231,  123  Am.  St.  Eep. 
546,  83  N.  E.  25;  Wood^  &  Selick  v. 
Ball,  190  N.  Y.  217,  83  N.  E.  21,  fol- 
lowing Charles  Boome  Parmele  Co.  v. 
Haas,  171  N.  Y.  579,  64  N.  B.  440, 
rev'g  67  N.  Y.  App.  Div.  457;  73  N. 
Y.  Supp.  986;  Chicago  Crayon  Co.  v. 
Slattery,  68  N.  Y.  Misc.  148,  123  N. 
Y.  Supp.  987. 

It  is  held  that  the  objection  that 
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By  observing  the  distinction  between  the  two  statutes  the  seeming 
'  conflict  in  the  New  York  cases,  which  might  appear  at  a  casual  read- 
ing, is  cleared  up,  and  it  will  be  found  that  the  later  New  York  eases 
are  not  in  conflict  but  that  each  rests  upon  a  statute  peculiar  to  itself, 
which  differs  so  essentially  from  that  governing  the  others  as  to  effect 
a  different  purpose  and  call  for  the  application  of  a  different  rule  of 
pleading.*® 

§  5998.  Manner  of  raising  defense  of  noncompliance  by  foreign 
corporation.  As  has  been  stated  elsewhere,  by  the  decided  weight 
of  authority,  the  failure  of  a  foreign  corporation  to  comply  with  the 
statutory  conditions  precedent  to  its  right  to  do  business  in  a  state,  is 
a  matter  of  defense.*'  It  follows,  therefore,  that  in  the  jurisdictions 
where  this  rule  obtains,  it  is  not  necessary  in  an  action  by  a  foreign 
corporation  for  it  to  allege  a  compliance  by  it  with  the  statutory 
conditions  precedent  to  its  right  to  do  business  in  the  state,  as  such 
compliance  will  be  presumed,  and  if  a  defendant  wishes  to  avail  him- 
self of  any  omission  or  defect  in  this  respect,  he  must  plead  the  same.*' 


the  foreign  corporation  has  not  com- 
plied with  the  statute  is,  at  most,  one 
as  to  the  character  or  capacity  of  the 
plaintiff  to  sue,  and  that  objection,  if 
the  defect  appears  upon  the  face  of 
the  complaint,  must  be  taken  by  de- 
murrer, and  if  it  does  not  appear  upon 
the  face  of  the  complaint,  it  must  be 
taken  by  answer,  and  if  not  taken 
either  by  demurrer  or  answer  is 
deemed  to  have  been  waived.  Charles 
Bootme  Parmele  Co.  v.  Haas,  171  N.  Y. 
579,  64  N.  B.  440,  rev'g  67  N.  Y.  App. 
Div.  457,  73  N.  Y.  Supp.  986. 

Failure  to  allege  compliance  with 
the  statute  requiring  a  license  is  not 
available  by  demurrer.  Chicago 
Crayon  Co. -v.  Slattery,  68  N.  Y.  Mise. 
148,  123  N.  Y.  Supp.  987. 

When  a  defendant  desires  to  inter- 
pose the  defense  that  the  license  fee 
has  not  been  paid  as  required  by  such 
statute,  the  answer  should  allege  that 
the  license  fee  has  been  assessed  by 
the  proper  officer,  and  that  more  than 
the  prescribed  time  had  elapsed  be- 
fore the  license  fee  was  paid.  Halsey 
v.  Henry  Jewett  Dramatic  Co.,  190  N. 


Y.  231,  123  Am.  St.  Rep.  546,  83  N. 
E.  25. 

«  See  Wood  &  Selick  v.  Ball,  190  N. 
Y.  217,  83  N.  E.  21. 

47  See  §  5997,  supra. 

As  to  the  pleading  of  compliance 
with  statutory  conditions,  see  §  3048, 
supra. 

48  United  States.  National  Carbon 
Paint  Co.  v.  Fred  Bredel  Co.,  193  Fed. 
897;  Tacony  Iron  Co.  v.  Sloss-Sheffield 
Steel  &  Iron  Co.,  188  Fed.  896,  aff'g 
183  Fed.  645;  La  Moine  Lumber  & 
Trading  Co.  v.  Kesterson,  171  Fed. 
980;  New  England  Mortgage  Security 
Co.  V.  Vader,  28  Fed.  265. 

California.  Beed  &  Co.  v.  Harshall, 
12  Cal.  App.  697,  108  Pac.  719. 

Colorado.  Utah  Nursery  Co.  v. 
Marsh,  46  Colo.  211,  103  Pac.  302; 
Illinois  Sew.  Mach.  Co.  v.  Harrison, 
43  Colo.  362,  96  Pac.  177;  Lougee  v. 
Wilson,  24  Colo.  App.  70,  131  Pack. 
777. 

Dakota.  Gull  Eiver  Lumber  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743; 
American  Button-Hole  Overseaming  & 
Sewing  Machine  Co.  v.  Moore,  2  Dak. 
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Such  a  defense  is  not  raised  by  a  general  denial  in  the  answer,  but 


280,  8  N.  W.  131,  quoted  with  ap- 
proval and  followed  in  Keokuk  Falls 
Improvement  Go.  v.  Kingsland  & 
Douglas  Mfg.  Co.,  5  Okla.  32,  47  Pae. 
484. 

District  of  Oolumliia.  Stone  v. 
Chesapeake  &  C.  Inv.  Co.,  15  App. 
Cas.  585. 

Florida.  Farrell  v.  Forest  Inv.  Co., 
74  So.  216;  Holder  Turpentine  Co.  v. 
M.  C.  Kiser  Co.,  68  Fla.  312,  67  So.  85. 

Illinois.  Delta  Bag  Co.  v.  Kearns, 
160  111.  App.  93;  Leman  v.  United 
States  Fidelity  &  Guaranty  Co.,  137 
111.  App.  258;  F.  H.  Earl  Mfg.  Co.  v. 
Summit  Lumber  Co.,  125  111.  App.  391. 

Indiana.  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  92  N.  E.  113,  91 
N.  E.  504;  Sprague  v.  Cutler  &  Sav- 
idge  Lumber  Co.,  106  Ind.  242,  6  N.  E. 
335;  Singer  Mfg.  Co.  v.  Brown,  64 
Ind.  548;  New  England  Fire  &  Marine 
Ins.  Co.  V.  Robinson,  25  Ind.  536; 
Brown-Keteham  Iron  Works  v.  George 
B.  Swift  Co.,  53  Ind.  App.  630,  100  N. 
E.  584,  860;  C.  Callahan  Co.  v.  Wall 
Bice  Milling  Co.,  44  Ind.  App.  372,  89 
N.  E.  418;  North  Mercer  Natural  Gas 
Co.  V.  Smith,  27  Ind.  App.  472,  61  N. 
E.  10. 

Kansas.  Standard  Stock  Pood  Co. 
V.  Jasper,  76  Kan.  926,  92  Pac.  1094. 

Kentucky.  Kirk-Christy  Co.  v. 
American  Ass'n,  32  Ky.  L.  Eep.  1177, 
108  S.  W.  232. 

Maryland.  Aetna  Indemnity  Co.  v. 
George  A.  Fuller  Co.,  Ill  Md.  321,  74 
Atl.  369,  73  Atl.  738;  Universal  Life 
Ins.  Co.  V.  Bachus,  51  Md.  28. 

Massachusetts.  National  Fertilizer 
Co.  V.  Fall  Biver  Five  Cents  Sav. 
Bank,  196  Mass.  458,  14  L.  E.  A.  (N. 
S.)  561,  13  Ann.  Cas.  510,  82  N.  E.  671; 
Friedenwald  Co.  v.  Warren,  195  Mass. 
432,  81  N.  E.  207. 

Michigan.  Lewis  J.  Selzniek  Enter- 
prises, Inc.  V.  Harry  I.  Garson  Pro- 
ductions, 167  N.  W.  1010;  Power  Spe- 


cialty Co.  V.  Michigan  Power  Co.,  190 
Mich.  699,  157  N.  W.  408;  Despres, 
Bridges  &  Noel  v.  Zierleyn,  163  Mich. 
399,  128  N.  W.  769;  Pittsburgh  Coal 
Co.  V.  Northy,  158  Mich.  530,  123  N. 
W.  47;  American  Ins.  Co.  v.  Cutler,  36 
Mich.  261. 

Minnesota.  Lehigh  Valley  Coal  Co. 
V.  Gilmore,  93  Minn.  432,  106  Am.  St. 
Bep.  443,  2  Ann.  Cas.  1004,  101  N.  W. 
796;  National  Life  &  Trust  Co.  v.  Gif- 
ford,  90  Minn.  358,  96  N.  W.  919. 

Missouri.  Amalgamated  Zinc  & 
Lead  Co.  v.  Bay  State  Zinc  Min.  Co., 
221  Mo.  7,  23  L.  E.  A.  (N.  S.)  492,  120 
S.  W.  31;  United  Shoe  Machinery  Co. 
V.  Eamlose,  210  Mo.  631,  109  S.  W. 
567;  Mergenthaler  Linotype  Co.  v. 
Hays,  182  Mo.  App.  113,  168  S.  W. 
239;  Tribble  v.  Halbert,  143  Mo.  App. 
524,  127  S.  W.  618;  Groneweg  & 
Sehmoentgen  Co.  v.  Estes,  139  Mo. 
App.  36,  119  S.  W.  513;  Scientific 
American  Club  v.  Horchitz,  128  Mu 
App.  575,  106  S.  W.  1117;  Parlin  i: 
Orendorff  Co.  v.  Boatman,  84  Mo.  App. 
67;  New  York  Life  Ins.  Co.  v.  Stone, 
42  Mo.  App.  383. 

Montana.  American  Hand-Sewed 
Shoe  Co.  V.  O'Eourke,  23  Mont.  530, 
59  Pae.  910;  Ziou  Co-operative  Mer- 
cantile Ass'n  V.  Mayo,  22  Mont.  100, 
55  Pac.  915. 

Nebraska.  J.  K.  Arinsby  Co.  v.  Eay- 
mond  Bros.'-Clatke  Co.,  90  Neb.  553, 
134  N.  W.  174;  Northern  Assur.  Co.  v. 
Borgelt,  67  Neb.  282,  93  N.  W.  226. 

New  York,  Charles  Roome  Parme'c 
Co.  V.  Haas,  171  N.  Y.  579,  64  N.  E. 
440,  aff'g  67  App.  Div.  457,  73  N.  i. 
Supp.  986;  St.  George  Vineyard  Co.  v. 
Fritz,  48  App.  Div.  233,  62  N.  Y.  Supp. 
775;  Chicago  Crayon  Co.  v.  Slattery, 
68  Misc.  148,  123  N.  Y.  Supp.  987; 
O'Eeilly,  Skelly  &  Fogarty  Co.  v. 
Greene,  17  Misc.  302,  40  N.  Y.  Supp. 
360;  Nicoll  v.  Clark,  13  Misc.  128,  34 
N.  Y.  Supp.  159. 
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it  is  necessary  that  the  defense  shall  be  specially  pleaded.** 


North  Dakota.  Hanson  v.  Lind- 
gtrom,  15  N.  D.  584,  108  N.  W.  798; 
State  V.  Eobb-Lawrence  Co.,  15  N.  D. 
55,  106  N.  W.  406. 

Ohio.  Smith  v.  Weed  Sew.  Maeh. 
Co.,  26  Ohio  St.  562;  Brady  v.  Palmer, 
19  Ohio  Cir.  Ct.  687;  Toledo  Commer- 
cial Co.  V.  Glen  Mfg.  Co.,  11  Ohio  Cir. 
Ct.  153,  aff'd  55  Ohio  St.  217,  45  N. 
■B.  197.' 

Oklahoma.  St.  Paul  Fire  &  Marine 
Ins.  Co.  of  St.  Paul,  Minnesota  v.  Earl, 
54  Okla.  305,  153  Pae.  867;  Keokuk 
Falls  Improvement  Co.   v.  Kingsland 


Mercantile  Agency  v.  Rochford,  10  S. 
D.  203,  66  Am.  St.  Rep.  714,  72  N.  W. 
466,  citing  Cassaday  v.  American  Ins. 
Co.,  72  Ind.  95. 

"If  plaintiff  is  barred  from  main- 
taining this  action  because  of  the 
statutory  provision,  that  fact  has  no 
bearing  upon  the  jurisdiction  of  the 
court,  but  may  be  pleaded  by  defend- 
ants as  an  affirmative  defense  in  bar 
of  the  action.  Power  Specialty  Co.  v. 
Michigan  Power  Co.,  190  Mich.  699, 
157  N.  W.  408.  *  *  *  Averment  in 
the   bill   that   plaintiff   has    complied 


&  Douglas  Mfg.  Co.,  5  Okla.  32,  47  Pao.      with    the   statute    is   unnecessary,   as 


484.  See  Kibby  v.  Cubie,  Heimaan  & 
Co.,  41  Okla.  116,  137  Pac.  352. 

Pennsylvaiila.  Blue  Valley  Cream- 
ery Co.  v.  Zimmerman,  60  Pa.  Super. 
Ct.  278;  Keystone  Wrapping  Mach.  Co. 
v.  Bromeier,  42  Pa.  Super.  Ct.  384; 
Arms  Poeket-Book  &  Leather  Nov- 
elty Co.  V.  Posey,  40  Pa.  Super.  Ct. 
S61. 

South  Dakota.  Kelley  v.  R.  J. 
Schwab  &  Sons,  22  S.  D.  406,  118  N. 
W.  696;  Acme  Mercantile  Agency  v. 
Rochford,  10  S.  D.  203,  66  Am.  St. 
Rep.  714,  72  N.  W.  466;  Bradley,  Met- 
calf  &  Co.  V.  Armstrong,  9  S.  D.  267, 
68  N.  W.  733. 

Virginia.  Worrell  &  Williams  v. 
Kinnear  Mfg.  Co.,  103  Va.  719,  2  Ann. 
Cas.  997,  49  S.  B.  988;  Nickels  v.  Peo- 
ple's Building,  Loan  &  Savings  Ass 'n, 
93  Va.  380,  25  S.  E.  8. 

In  an  action  by  a  foreign  corpora- 
tion on  a  promissory  note  made  and 
payable  in  the  state,  it  will  be  pre- 
sumed that  the  plaintiff  has  complied 
with  a  statute  of  the  state  prescribing 
the  conditions  on  which  foreign  cor- 
porations may  do  business  in  the  state, 
where  the  failure  to  comply  does  not 
appear  on  the  face  of  the  petition, 
and  the  petition  need  nort  allege  com- 
pliance. Failure  to  comply  must  be 
taken  advantage  of  by  answer.    Acme 


such  compliance  will  be  presumed. 
Prussian  National  Insurance  Co.  v. 
Eisenhardt,  153  Mich.  198,  116  N.  W. 
1097.  We  .are  quite  clear  that  the  de- 
fense relied  upom  is  affirmative  in 
character,  and  must  be  pleaded  in 
bar."  Lewis  J.  Selznick  Enter, 
prises.  Inc.  v.  Harry  I.  Garson  Pro 
ductions,  —  Mich.  — ,  167  N.  W.  1010. 

49  Dakota.  Gull  River  Lumber  Co. 
V.  Keefe,  6  Dak.  160,  41  N.  W.  743. 

Delaware.  Model  Heating  Co.  v. 
Magarity,  25  Del.  459,  L.  R.  A.  1915 
B  665,  81  Atl.  394;  Standard  Sew.- 
Mach.  Co.  V.  Frame,  2  Pennew.  430, 
48  Atl.  188. 

Florida.  Parrell  v.  Forest  Inv.  Co., 
74  So.  216;  Holder  Turpentine  Co.  v. 
M.  C.  Kiser  Co.,  68  Fla.  3;i2,  67  So.  85. 

Illiitois.  Leman  v.  United  States 
Fidelity  &  Guaranty  Co.,  137  111.  App. 
258;  F.  H.  Earl  Mfg.  Co.  v.  Summit 
Lumber  Co.,  125  111.  App.  391;  Peoria 
Star  Co.  .  V.  Steve  W.  Floyd  Special 
Agency  Co.,  115  111.  App.  401. 

Indiana.  C.  Callahan  Co.  v.  Wall 
Rice  Milling  Co.,  44  Ind.  App.  372,  89 
N.  B.  418;  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V.  German  Ins.  Co.,  44  Ind. 
App.  268,  87  N.  E.  995;  North  Mercer 
Natural  Gas  Co.  v.  Smith,  27  Ind. 
App.  472,  61  N.  E.  10.    , 

Kansas.     Standard  Stock  Food   Co. 
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Pacts    sufficient    to    bring    the    corporate    act    within    the    pur- 


V.  Jasper,  76  Kan.  926,  92  Pac.  1094; 
Leonard  v.  American  Steel  &  Wire  Co., 
73  Kan.  79,  9  Ann.  Gas.  491,  84  Pac. 
553;  Vickers  v.  Buck  Stove  &  Eange 
Co.,  70  Kan.  584,  79  Pae.  160.  See,  how- 
ever, Colean  Mfg.  Co.  v.  Johnson,  82 
Kan.  655,  20  Ann.  Cas.  296,  109  Pac, 
403,  holding  that  noncompliance  with 
the  statutory  conditions  may  be  shown 
under  general  denial  in  an  action  of 
replevin. 

Massachusetts.  Friedenwald  Co.  v. 
Warren,  195  Mass.  432,  81  N.  E.  207. 
See  also  National  Fertilizer  Co.  v. 
Fall  Eiver  Five  Cents  Sav.  Bank,  196 
Mass.  458,  14  L.  E.  A.  (N.  S.)  561,  13 
Ann.  Cas.  510,  82  N.  E.  671. 
■  Missouri.  Tribble  v.  Halbert,  143 
Mo.  App.  524,  127  S.  W.  618. 

Pennsylvania.  Arms  Pocket-Book  & 
Leather  Novelty  Co.  v.  Posey,  40  Pa. 
Super.  Ct.  361. 

South  Dakota.  Kelley  v.  E.  J. 
Schwab  &  Sons,  22  S.  D.  406,  118  N.  W. 
696;  Iowa  Palls  Mfg.  Co.  v.  Farrar, 
19  S.  D.  632,  104  N.  W.  449. 

If  the  want  of  capacity  on  the  part 
of  the  foreign  corporation  to  sue  does 
not  appear  on  the  face  of  the  com- 
plaint it  must  be  specially  pleaded,  or 
it  is  waived.  Leonard  v.  American 
Steel  &  Wire  Co.,  73  Kan.  79,  9  Ann. 
Cas.  491,  84  Pae.  553;  Jordon  v.  West- 
ern XJ.  Tel.  Co.,  69  Kan.  140,  76  Pac. 
396. 

Under  a  statute  providing  that  no 
foreign  corporation  doing  business  in 
the  state  without  a  certificate  that  it 
has  complied  with  the  laws  of  the 
state  and  may  lawfully  do  business 
therein  shall  maintain  any  action  in 
the  courts  of  the  state  upon  any  con- 
tract made  by  it  in  the  state  until  it 
shall  have  procured  such  certificate,  it 
was  held  that  the  failure  of  the  com- 
plainant to  comply  with  the  laws  of 
the  state  was  an  affirmative  defense 
and  must  be  specially  pleaded.  Charles 


Eoome  Parmele  Co.  v.  Haas,  171  N. 
Y.  579,  64  N.  E.  440;  F.  J.  Emmerich 
Co.  V.  Sloaue,  108  N.  Y.  App.  Div.  330, 
95  N.  Y.  Supp.  39,  1129,  aflE'g  46  N. 
Y.  Misc.  513,  95  N.  Y.  Supp.  39;  In- 
ternational Society  v.  Dennis,  76  N. 
Y.  App.  Div.  327,  78  N.  Y.  Supp.  497; 
W.  P.  Fuller  Co.  v.  Schrenk,  58  N.  Y. 
App.  Div.  222,  68  N.  Y.  Supp.  781, 
aff'd  171  N.  Y.  671,  64  N.  E.  1126;  St. 
George  Vineyard  Co.  v.  Fritz,  48  N. 
Y.  App.  Div.  233,  62  N.  Y.  Supp.  775; 
Lukens  Iron  &  Steel  Co.  v.  Payne,  13 
N.  Y.  App.  Div.  11,  43  N.  Y.  Supp. 
376;  Lehigh  &  N.  E.  E.  Co.  v.  Amer- 
ican Bonding  &  Trust  Co.,  40  N.  Y. 
Misc.  698,  83  N.  Y.  Supp.  191; 
O'Eeilly,  Skelly  &  Fogarty  Co.  v. 
Greene,  18  N.  Y.  Misc.  423,  41  N.  Y. 
Supp.  1056,  aff'g  17  N.  Y.  Misc.  302, 
40  N.  Y.  Supp.  360.  See,  however, 
Bouker  Contracting  Co.  v.  Del  Geno- 
vese,  33  N.  Y.  Supp.  10. 

The  failure  of  a  foreign  corporation 
to  comply  with  the  laws  of  Oklahoma 
before  doing  business  therein  is  de- 
fensive matter  that  should  be  pleaded 
in  the  answer  as  other  defenses,  and 
the  filing  of  a  demurrer  or  other  plea 
does  not  preclude  the  setting  up  of 
such  defense.  Bailey  v.  Parry  Mfg. 
Co.,  —  Okla.  — ,  158  Pae.  581. 

It  was  held  in  Kansas  that  where 
the  statute  provides  that  no  action 
shall  be  maintained  or  recovery  had  in 
any  of  the  courts  of  the  state  by  a 
foreign  corporation  doing  business  in 
the  state  without  first  obtaining  a 
certificate  of  compliance,  it  is  error 
for  the  trial  court  to  refuse  to  hear 
evidence  by  the  defendant  in  support 
of  a  motion  to  dismiss  the  suit  on  the 
ground  that  the  plaintiff  is  a  foreign 
corporation  doing  business  in  the  state 
without  complying  with  the  provisions 
of  the  statute,  and  to  overrule  said 
motion.  Vickers  v.  Buck  Stove  & 
Eange  Co.,  70  Kan.  584,  79  Pac.  160. 
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view    of   the    statute    must    be   stated    in-  the    defendant's  plead- 
i5"    Thus  where  a  statute  makes  void  a  contract  made  in  the 


mgs.' 

so  United  States.  Tacony  Iron  Co. 
V.  Sloss-Sheffield  Steel  &  Iron  Co.,  188 
Fed.  896,  aff'g  183*  Fed.  645. 

Dakota.  Gull  Eiver  Lumber  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743. 

Florida.  Holder  Turpentine  Co.  v. 
M.  C.  Kiser  Co.,  68  Fla.  312,  67  So.  85. 

Illinois.  Leman  v.  United  States 
Fidelity  &  Guaranty  Co.,-  137  111.  App. 
258. 

Indiana.  Finch  v.  Travellers'  Ins. 
Co.,  87  Ind.  302;  Singer  Mfg.  Co.  v. 
Effinger,  79  Ind.  264;  Singer  Mfg.  Co. 
V.  Brown,  64  Ind.  548;  C.  Callahan  Co. 
V.  Wall  Eice  Milling  Co.,  44  Ind.  App. 
372,  89  N.  E.  418;  Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  V.  German  Ins.  Co.,  44 
Ind.  App.  268,  87  N.  E.  995. 

Kansas.  Standard  Stock  Food  Co. 
V.  Jasper,  76  Kan.  926,  92  Pac.  1094. 
See  Life  Ass  'n  of  America  v.  Cook, 
20  Kan.  19. 

Ohio.  Toledo  Commercial  Co.  v. 
Glen  Mfg.  Co.,  11  Ohio  Cir.  Ct.  153, 
aff'd  55  Ohio  St. '217,  45  N.  E.  197. 

Pennsylvania.  Arms  Pocket-Book  & 
Leather  Novelty  Co.,  40  Pa.  Super.  Ct. 
361. 

South  Dakota.  Kelley  v.  B.  J. 
Schwab  &  Sons,  22  S.  D.  406,  118  N. 
W.  696. 

It  is  held  that  a  mere  allegation  in 
the  pleading  of  the  defendant  that  the 
foreign  corporation  has  failed  to  com- 
ply with  the  laws  of  the  state,  impos- 
ing conditions  upon  foreign  corpora- 
tions la  insufficient  for  the  reason  that 
it  fails  to  specify  the  particulars  of 
noncompliance.  Mobile  Cotton  Mills 
V.  Smyrna  Shirt  &  Hosiery  Co.,  5 
Pennew.  (Del.)  518,  62  Atl.  146;  Wor- 
rell V.  Kinnear  Mfg.  Co.,  103  Va.  719, 
2  Ann.  Gas.  997,  49  S.  E.  988;  Na- 
tional Mut.  Building  &  Loan  Ass'n  v. 
Ashworth,  91  Va.  706,  22  S.  B.  521. 

For  a  plea  held  to  be  sufficient,  see 
CsBsar  V.  Capell,  83  Fed.  403. 


A  plea  to  raise  the  question  that  a 
foreign  corporation  had  not  complied 
with  a  statute  providing  that  no  ac- 
tion can  be  maintained  by  a  foreign 
corporation  doing  business  in  the  state 
upon  any  demand  arising  out  of  eon- 
tract  or  tort  unless  such  corporation 
shall  have  complied  with  the  statute 
at  the  time  it  entered  into  the  con- 
tract in  suit,  should  set  up  such  fact 
specifically  and  affirmatively  aver  that 
the  corporation  in  question  did  ' '  do 
business"  in  the  state.  Peoria  Star 
Co.  V.  Steve  W.  Floyd  Agenc,y,  115 
111.'  App.  401;  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  92  N.  E.  113,  91 
N.  E.  504;  C.  Callahan  Co.  v.  Wall 
Rice  Milling  Co.,  44  Ind.  App.  372,  89 
N.  E.  418;  Pittsburgh,  C,  C.  &  St.  L. 
By.  Co.  v.  German  Ins.  Co.,  44  Ind. 
App.  268,  87  N.  E.  996.  See  also  Blue 
Valley  Creamery  Co.  v.  Zimmerman, 
60  Pa.  Super.  Ct.  278. 

In  an  action  of  assumpsit  by  a  for- 
eign corporation,  an  affidavit  of  de- 
fense averring  that  the  plaintiff  is  a 
foreign  corporation  and  that  the  de- 
fendant is  informed  by  letter  from  the 
office  of  the  secretary  of  state,  and 
therefore  avers,  that  it  has  not  filed 
a  statement  in' the  office  of  the  secre- 
tary and  complied  with  the  provisions 
of  a  certain  act,  the  title  of  which  is 
set  forth,  and  that  the  defendant  is 
advised  and  avers  that  the  plaintiff 
consequently  cannot  maintain  an  ac- 
tion in  the  state,  was  held  insufficient 
in  that  it  did  not  aver  that  the  plain- 
tifE  was  doing  business  in  the  state. 
Campbell  Printing  Press  &  Manufac- 
turing Co.  V.  Hering,  139  Pa.  St.  473. 

See  also  for  requisites  of  affidavit 
of  defense,  Arms  Pocket-Book  & 
Leather  Novelty  Co.  v.  Posey,  40  Pa. 
Super.  Ct.  361;  Galena  Mining  & 
Smelting  Co.,  20  Pa.  Super.  Ct.  394. 

Where  a  statute  prescribing  condi- 
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state  by  a  foreign  corporation  before  complying  with  the  provisions  of 
the  statute,  the  answer  must  set  forth  that  the  contract  was  made  in 
th6  state.^^  In  an  action  by  a  foreign  corporation  on  sundry  accepted 
drafts,  a  plea  in  abatement  alleging  that  the  complainant  was  a  foreign 
corporation  and  had  an  ofiSce  and  domicile  in  the  state,  and  was 
carrying  on  business  in  the  state  at  the  time  the  cause  of  action 
accrued  and  had  not  registered  its  charter  in  the  state,  prior  to  the 
time  when  the  cause  of  action  accrued  to  the  plaintiff,  as  required  by 
the  statute  regulating  the  right  of  foreign  corporations  to  do  business 
in  the  state,  and  that  therefore  the  plaintiff  had  no  legal  existence 
for  the  purpose  of  maintaining  the  suit,  was  held  insufficient  in  that  it 
did  not  allege  that  the  drafts  or  cause  of  action  sued  on  arose  out  of 
the  business  transactions  conducted  at  the  office  or  agency  in  the 
state.^^    Furthermore,  there  must  be  a  precise  averment  of  sufficient 


tions  precedent  to  the  right  of  foreign 
corporations  to  do  business  in  the 
state  provides  that  a  foreign  corpora- 
tion having  capital  stock  divided  into 
shares  shall  file  its  certificate  or  arti: 
cles  of  incorporation  and  pay  to  the 
secretary  of  state  certain  fees,  as  a 
condition  precedent  to  the  exercise  of 
any,  corporate  power  or  the  doing  of 
any  business  in  the  state,  a  plea  of  a 
defendant  alleging  that  the  plaintiff 
is  a  foreign  corporation  and  that  it 
has  not  made  the  necessary  filings  or 
paid  the  fees  required  by  the  law  of 
foreign  corporations  is  insufficient  in 
failing  to  allege  that  plaintiff  is  a  for- 
eign corporation  having  capital  stock 
divided  into  shares,  thus  bringing  it 
within  the  class  of  corporations  desig- 
nated in  the  statute,  and  a  demurrer 
to  auch  plea  is  properly  sustained. 
American  Refrigerator  Transit  Co.  v. 
Adams,  28  Colo.  119,  63  Pae.  410. 

Where  the  answer  alleges  as  a  de- 
fense that  the  complainant  foreign 
corporation  was  a  corporation  organ- 
ized under  the  laws  of  a  certain  state 
and  had  not  complied  with  a  statute 
of  the  state  iji  which  the  suit  was 
brought  imposing  conditions  upon  for- 
eign corporations  doing  business  there- 
in, and  the  replieatipn  to  the  answer 


alleges  that  the  plaintiff  was  incor- 
iporated  beyond  the  limits  of  the  state 
in  which  the  action  was  brought  and 
clearly  identifies  the  corporation  as 
the  same  corporation  described  in  the 
answer,  and  the  evidence  showed  that 
the  corporation  was  created  under  the 
laws  of  a  state  other  than  that  men- 
tioned in  the  answer,  it  was  held  that 
the  variance  between  the  allegation 
and  the  proof  was  immaterial,  as  the 
consequence  of  noncompliance  at- 
tached regardless  of  the  particular 
state  by  which  the  corporation  was 
created,  though  proper  practice  re- 
quired that  the  defendant  in  the  court 
below  should  have  asked  leave  in  the 
trial  to  amend  his  answer  when  the 
objection  on  account  of  the  variance 
between  the  allegation  and  the  an- 
swer was  made.  Miller  v.  Williams, 
27  Colo.  34,  59  Pae.  740. 

81  Mutual  Mfg.  Co.  v.  Alspaugh,  174 
Ind.  381,  92  N.  E.  113,  91  N.  E.  504; 
Pinch  V.  Travellers'  Ins.  Co.,  87  Ind. 
302. 

52  Jung  Brewing  Co.  v.  Levisy 
(Teun.  Ch.  App.),  37  S.  W.  889.  The 
court  said:  "AU  the  defendant 
averred  might  be  true,  and,  for  the 
purposes  of  this  hearing,  must  be  as- 
sumed to  be  true,  yet  the  complainant 
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facts  to  bring  the  case  within  the  prohibition  of  the  statute,  and  it 
cannot  be  based  on  inference.*^  And  the  plea  or  answer  must  state 
not  conclusions,  but  facts  showing  such  noncompliance  by  the  foreign 
■  corporation  when  doing  business  in  the  state  without  compliance  with 
a  statute  imposing  conditions  upon  foreign  corporations  doing  busi- 
ness in  the  state.^*    Thus  it  is  not  sufficient  merely  to  aver  that  "plain- 


would  have  the  right  to  maintain  the 
bill  notwithstanding.  The  plea  avers 
that  the  complainant  was  a  foreign 
corporation,  and  had  an  office  or 
agency  and  was  carrying  on  business 
in  the  state  when  the  cause  of  action 
sued  on  accrued,  but  does  not  aver 
that  the  drafts  or  cause  of  action  sued 
on  arose  out  of  that  office  or  agency, 
or  in  connection  with  the  business  car- 
ried on  in  Tennessee,  at  such  office  or 
agency.  It  is  quite  possible  that  these 
drafts  may  not  have  been  connected 
with  the  Tennessee  office  or  agency. 
As  to  how  the  fact  was  the  defendant 
should  have  averred,  if  he  chose  to 
place  his  defense  upon  a  plea  raising 
the  question  of  the  complainant 's  in- 
ability to  sue.  The  fact  that  a  cor- 
poration is  a  foreign  one  does  not 
preclude  it  from  selling  goods  in  the 
state,  and  (collecting  the  -price.  It 
would  be  protected  in  such  transac- 
tion, as  interstate  commerce.  Where, 
not  having  registered  its  charter,  it 
has  an  office  or  agency  in  the  state, 
and  is  doing  business  in  the  state,  and 
the  cause  of  action  arises  in  connec- 
tion with  such  office  or  agency,  the 
contract  thence  arising  is  void,  as  be- 
ing a  violation  of  Acts  1891,  c.  122. 
Such  was  the  case  of  Lumber  Co.  v. 
Thomas,  92  Tenn.  587,  22  S.  W.  743. 
And  see  Manufacturing  Co.  v.  Qorten, 
93  Tenn.  590,  597,  27  S.  W.  971,  973. 
But  the  fact  that  a  foreign  corpora- 
tion has  an  office  or  agency  within 
the  state,  and  is  carrying  on  a  business 
in  connection  therewith,  does  not  pre- 
vent its  conducting  other  transactions 
of  a  similar  kind,  independent  of  such 
office  or  agency.    Such  other  transac- 


tions would  be  independent  of  the 
office  or  agency,  as  local  business,  and 
be  protected  as  interstate  commerce. 
In  the  case  we  have  on  hand  we  are 
confined  to  the  narrow  bounds  of  a 
plea.  The  complainant,  suing  on  ac- 
cepted drafts,  presents  a  prima  facie 
case  of  recovery.  If  the  defendant 
wishes  to  meet  the  cojnplainant 's  case 
by  a  plea  that  inferentially  admits  the 
prima  facie  case, 'and  seeks  to  avoid  it 
on  independent  grounds,  such  grounds 
inust  be  sufficient  to  meet  the  whole 
case.  We  do  not  think  such  grounds 
are  stated  in  the  plea  in  this  case." 

53  United  States.  Taedny  Iron  Co. 
V.  Sloss-Sheffield  Steel  &  Iron  Co.,  188 
Fed.  896,  aff'g  183  Fed.  645;  Scott  v. 
Stockholders'  Oil  Co.,  129  Fed.  615; 
Caesar  v.  Capell,  83  Fed.  103. 

Dakota.  Gull  Eiver/  Lumber  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743.      : 

District  of  Columbia.  Stone  v. 
Chesapeake  &  C.  Inv.  Co.j  15  App. 
Cas.  585.  ' 

New  Jersey.  Alleghany  Co.  v.  AUfen, 
69  N.  J.  L.  270,  55  Atl.  724,  dSsmissed 
196  U.  8.  458,  49  L.  Ed.  551. 

Ohio.  Brady  v.  Palmer,  19  Ohio  Cir. 
Ct.  687.  ■       ,      • 

64  United  States.  Taeony  Iron  Cb; 
V.  Sloss-Sheffield  Steel  .&  liofn  Co.,  188 
Fed.  896,  afE'g  183  Fed.  645.'      '  .     ' 

Colorado.  American  Refrigerator 
Transit  Co.  v.  Adams, -28  Colo.  119, 
63  Pac.  410. 

Dakota.  Gull  Eiver  Lumber  Co.  v. 
Keefe,  6  Dak.  160,  41  N.  W.  743. 

Indiana.  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  92  N.  E.  113,  91 
N.  E.  504;  Singer  Mfg.  Co.  v.  Ef- 
finger,  79  Ind.  264;   Black  v.   Enter- 
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tiff  had  not  complied  with  the  provisions  of  "  a  particular  statute.'* 
In  some  jurisdictions  the  defense  that  a  foreign  corporation  has  not 
complied  with  the  conditions  prescribed  by  the  statute  as  precedent 
to  its  right  to  do  business  in  the  state,  and  hence  is  without  capacity 
to  sue,  must  be  set  up  by  a  plea  in  abatement,  and  is  waived  by  a  plea 
of  general  issue.*^ 


prise  Ins.  Co.,  33  Ind.  223;  C.  Calla- 
han &  Co.  V.  Wall  Eice  Milling  Co.,  44 
Ind.  App.  372,  89  N.  B.  418;  Pitts- 
burgh, C,  C.  &  St.  L.  B.  Co.  V.  German 
Ins.  Co.,  44  Ind.  App.  268,  87  N.  E. 
995. 

New  Yoik.  Myers  v.  Maehado,  6 
Abb.  Pr.  198,  14  How.  Pr.  149,  13  N. 
Y.  Super.  Ct.  678. 

Virginia.  Worrell  v.  Kinnear  Mfg. 
Co.,  103  Va.  719,  2  Ann.  Cas.  997,  49 
S.  E.  988. 

86  Singer  Mfg.  Co.  v.  Effinger,  79 
Tnd.  264.  See  also  Gull  Eiver  Lumber 
Co.  V.  Keefe,  6  Dak.  160,  41  N.  W.  743. 
See,  however,  F.  H.  Earl  Mfg.  Co.  v. 
Summit  Lumber  Co.,  125  111.  App.  391, 
holding  that  a  plea  alleging  that  a 
foreign  corporation  plaintiff  was  doing 
business  in  the  state  contrary  to  the 
statute  imposing  conditions  upon  its 
right  to  do  so,  is  sufficient  if  framed 
in  the  language  of  the  statute,  and  it 
need  not  describe  in  detail  what  busi- 
ness such  a  corporation  was  doing. 

A  denial  of  compliance  by  the  for- 
eign corporation  with  the  laws  of  the 
state  made  on  information  and  belief 
is  sufficient.  Bismarck  Mountain  Gold 
Min.  Co.  V.  North  Sunbeam  Gold  Co., 
14  Idaho  516,  95  Pac.  14. 

It  was  held  in  Tennessee  that  a  bill 
attacking  the  validity  of  certain  trust 
deeds  executed  to  a  foreign  corpora- 
tion on  the  ground  that  it  had  not 
complied  with  the  provisions  of  a  cer- 
tain statute  sufficiently  alleged  such 
noncompliance  when  it  charged  that  at 
the  date  of  the  execution  of  the  trust 
deeds  the  defendant  corporation  was 
a  foreign  corporation  doing  business 
in  a  certain  county  in  the  state,  with- 


out having  complied  with  a  certain 
statute.  Such  averment  was  substan- 
tially in  the  language  of  the  statute. 
Myers  Mfg.  Co.  v.  Wetzel  (Tenn.  Ch. 
App.),  35  S.  W.  896. 

S6  Weaver  Coal  &  Coke  Co.  v.  Rhode 
Island  Co-operative  Coal  Co.,  27  E.  I. 
194,  61  Atl.  426,  holding  that  after  the 
defendant  filed  its  plea  of  general  is- 
sue, it  could  not  move  to  dismiss  the 
case  on  the  ground  of  such  noncom- 
pliance by  the  plaintiff. 

See  also  Wetzel  &  T.  Ey.  Co.  v. 
Tennis  Bros.  Shoe  Co.,  145  Fed. 
458,  7  Ann.  Cas.  426,  aff'g  140 
Fed.  193;  Phenix  Bank  v.  Curtis, 
14  Conn.  437,  36  Am.  Dec.  492;  Stone 
V.  Chesapeake  &  C.  Inv.  Co.,  15  App. 
Cas.  (D.  C.)'  585;  Singer  Mfg.  Co.  v. 
Brown,  64  Ind.  548;  Daly  v.  National 
Life  Ins.  Co.  of  United  States  of 
America,  64  Ind.  1;  C.  Callahan  Co. 
V.  Wall  Bice  Milling  Co.,  44  Ind.  App, 
372,  89  N.  E.  418;  Brady  v.  Palmer, 
10  Ohio  Cir.  Dec.  27,  190  Ohio  Cir.  Ct 
687;  Kibby  v.  Cubic,  Heimann  &  Co.. 
41  Okla.  116,  137  Pac.  352. 

Under  a  statute  which  does  not  ren 
der  void  contracts  made  by  a  foreign 
corporation  doing  business  in  the  state 
without  compliance  with  its  require- 
ments, but,  if  the  failure  is  properly 
presented  to  the  court,  merely  sus- 
pends the  remedy  of  the  corporation 
until  the  statutory  requirements  are 
complied  with,  it  was  held  in  Indiana 
that  to  render  evidence  of  such  failure 
available  in  a  case  where  it  may  have 
any  effect,  it  must  be  shown  by  plea 
in  abatement,  and  therefore  under 
oath  in  an  answer  which  must  pre- 
cede, and  cannot  be  pleaded  with,  sa 
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The  general  rule  is  that  if  the  want  of  capacity  to  sue  appears  upon 
the  face  of  the  complaint  or  other  similar  pleading,  a  demurrer  will 
lie.^''     When  the  record  discloses  affirmatively  that  the  plaintiff,  a 


answer  in  bar,  and  the  issue  thereon 
must  be  tried  first  and  separately. 
North  Mercer  Natural  Gas  Co.  v. 
Smith,  27  Ind.  App.  472,  61  N.  E.  10. 
See  also  Mutual  Mfg.  Co.  v.  Al- 
paugh,  174  Ind.  381,  92  N.  E.  113,  91 
N.  E.  504;  C.  Callahan  Co.  v.  Wall 
Eice  Milling  Co.,  44  Ind.  App.  372,  89 
N.  E.  418;  Pittsburgh,  C,  C.  &  St.  L. 
E.  Co.  V.  German  tns.  Co.,  44  Ind. 
App.  268,  87  N.  E.  995. 

Under  L.  O.  L.  §  6709,  providing 
that  a  plea  that  any  foreign  corpora- 
tion has  not  paid  any  tax  or  fee  re- 
quired by  any  law  of  the  state,  and 
which  is  then  due  and  payable,  may 
be  interposed  at  any  time  before  trial 
upon  the  merits  in  any  action,  and  if 
issue  be  joined  upon  such  plea  the 
same  shall  be  first  tried,  it  is  held  that 
the  objection  must  be  raised  by  a  plea 
in  abatement.  Hirschfeld  v.  McCul- 
lagh,  64  Ore.  502,  130  Pac.  1131,  afC'g 
127  Pac.  541.  See  a^so  Big  Basin 
Lumber  Co.  v.  Crater  Lake  Co.,  63 
Ore.  359,  127  Pac.  982. 

Where  the  statute  imposing  condi- 
tions upon  the  right  of  foreign  cor- 
porations to  do  business  in  the  state 
does  not  prohibit  the  maintenance  of 
actions  by  the  foreign  corporation, 
but  merely  suspends  the  right  of  ac- 
tion until  compliance  by  the  corpora- 
tion with  the  statutory  conditions,  the 
failure  of  the  corporation  to  comply 
with  •  such  conditions  miist  be  season- 
ably and  properly  presented  by  a  plea 
in  abatement.  National  Fertilizer  Co. 
V.  Fall  Eiver  Five  Cents  Sav.  Bank, 
196  Mass.  458,  14  L.  E.  A.  (N.  S.) 
561,  13  Ann.  Cas.  510,  93  N.  E.  671; 
Friedenwald  Co.  v.  Warren,  195  Mass. 
432,  81  N.  E.  207. 

Under  a  statute  providing  that  for- 
eign corporations  which  have  not  com- 
plied with  the  conditions  precedent  to 


their  right  to  do  business  in  the  state 
shall  not  be  entitled  to  maintain  any 
action  in  the  courts  of  the  state  and 
that  a  failure  of  a  foreign  corpora- 
tion plaintiff  in  such  respect  may  be 
pleaded  in  abatement  in  any  action, 
suit  or  proceeding,  such  failure  has 
been  held  by  a  federal  court  not  to 
affect  its  jurisdiction  in  a  pending 
suit,  the  failure  in  such  respect  being 
a  matter  which  the  defendant  is  at 
liberty  either  to  raise  or  reject.  Wet- 
zel &  T.  Ey.  Co.  v.  Tennis  Bros.  Co., 
145  Fed.  458,  7  Ann.  Cas.  426,  aff'g  140 
Fed.  193. 

"It  is  true  '*  *  *  that  a  state 
may  exclude  foreign  corporations  en- 
tirely, or  may  prevent  them  doing 
any  business  whatever  in  the  state, 
until  they  have  fulfilled  all  the  re- 
quirements imposed  by  the  legislature; 
but  we  find,  from  an  examination  of 
the  eases  in  other  states,  in  which 
statutes  more  or* ess  similar  to  our 
own  were  involved,  that  advantage  of 
the  plaintiff's  failure  to  comply  with 
the  laws  of  the  state  giving  authority 
to  do  business  must  be  taken  either 
by  plea  in  abatement,  other  special 
plea,  or  by  answer."  Standard  Sew.- 
Mach.  Co.  V.  Frame,  2  Pennew.  (Del.) 
430,  48  Atl.  188. 

57  Illinois.  Tennessee  Packing  &  Pro- 
vision Co.  V.  Fitzgerald,  140  111.  App. 
430. 

Indiana.  Walter  A.  Wood  Mowing 
&  Eeaping  Mach.  Co.  v.  Caldwell,  54 
Ind.  270,  23  Am.  Eep.  641. 

Kansas.  Leonard  v.  American  Steel 
&  Wire  Co.,  73  Kan.  79,  9  Ann.  Cas. 
491,  84  Pac.  553. 

IMissouri.  Amalgamated  Zinc  &  Lead 
Co.  V.  Bay  State  Zinc  Min.  Co.,  221 
Mo.  7,  23  L.  E.  A.  (N.  S.)  492,  120  S. 
W.  31. 

Nebraska.     Northern  Assur.  Co.  v. 


10189 


§■5998] 


Private  CoepoeatiOijs 


[Ch.  65 


foreign  corporation,  has  been  doing  business  in  the  state,  without 
complying  with  the  conditions  prescribed  by  the  statutes,  £|,nd  such 
failure  to  comply  is  a  bar  to  the  maintenance  of  the  action,  a  demurrer 
to  the  petition  is  properly  sustained.^*  This  is  true  even  though  it 
was  unnecessary  for  the  plaintiff  corporation  to  allege  in  its  complaint 
that  it  had  complied  with  the  statutory  requirements  imposed  upon  its 
right  to  do  business  in  the  state.^^  Where  the  bill  does  not  show  a  do- 
ing of  business  in  the  state  by  the  complainant,  siich  as  to  require  it  to 
file  a  statement  designating  a  known  place  of  business  and  an  au- 
thorized agent  within  the  state,  a  demurrer  to  the  bill  on  the  ground 
that  it  does  not  show  a  compliance  with  the  statute  by  the  plaintiff  is 
without  merit.*"  Under  a  statute  which  has  no  application  to  a  for- 
eign corporation  which  has  not  transacted  business  in  the  state  and 
does  not  intend  to,  nor  to  a  foreign  corporation  which  is  simply  at-, 
tempting  to  collect  in  the  courts  the  obligations  of  a  citizen  of  the 
state,  it  is  held  that  a  complaint  which  simply  alleges  that  the  plain- 
tiff is  a  cOTporation  orgahized  and  created  under  the  laws  of  a  certain 
other  gtate,  but  which  does  not  show  that  the  complainant  was  ever 


Borgelt,  67  Neb.  282,  93  N.  W.  226. 

New  York.  Charles  Eoome  Parmele 
Co.  V.  Haas,  171  N.  Y.  579,  64  N.  E. 
440j  rev'g  67  App.  Div.  457,  73  N.  Y. 
Supp.  986;  Carter *v.  Herbert  Booth 
King  &  Bro.  Pub.  Co.,  26  Misc.  652,  56 
N.  Y.  Supp.  382;  O'Reilly,  Skelly  & 
Fogarty  Co.  v.  Greene,  18  Mise.  423, 
41  N.  Y.:Supp.  1056;  Clegg  v.  Cramer, 
3  How.  Pr.  (N.  S.)  128;  American  Mfg. 
Co.  V.  Weintraub,  115  N.  Y.  Supp.  88. 

68  Tennessee  Packing  &  Provision 
Co.  V.  Fitzgerald,  140  111.  App.  430; 
Amalg^ated  Zinc  &  Lead  Co.  v.  Bay 
State.  Zinc  Min.  Co.,  221  Mo.  7,  23  L. 
R.  A.  (N.  S.)  492,  120  S.  W.  31; 
Northern  Assur.  Co.  v.  Borgelt,  67 
Neb..  3.82,  93  N.  W.  226;  Common- 
wealth Mut.'  Fire  Ina.  Co.  v.  Hay  den, 
60  Nei}.  ;636,  83  Am.  St.  Rep.  545,  83 
N.  W,  ,922. 

Thus  where  the  petition  alleged  that 
the  plaintiff  had  made  the  contracts  in 
another  state,  to  be  governed  by  the 
laws  qf  that  state,  insuring  property 
in  thfe  state  where  the  action  was 
brough.tj/,  and    copies    of   the   policies 


were  filed  and  made  a  part  of  the  rec- 
ord', and  from  the  petition  and  instru- 
ments filed  it  appeared  •  affirmatively 
that  the  transactions  involved  were  in 
violation  of  the  statutes  of  the  latter 
state,  it  was  held  that  a  demurrer  by 
the  defendant  was  properly  sustained. 
Northern  Assur.  Co.  v.  Borgelt,  67 
Neb.  282,  93  N.  W.  226;  Common- 
wealth Mut.  Fire  Ins.  Co.  v.  Hayden, 
60  Neb.  636,  83  Am.  St.  Eep.  545,  83 
N.W.  922. 

59  Amalgamated  Zinc  &  Lead  Co.  v. 
Bay  State  Zine  Min.  Co.,  221  Mo.  7, 
23  L.  E.  A.  (N.  S.)  492,  120  S.  W.  31. 
See'  Consolidated  Wagon  &  Machine 
Co.  v.  Kent,  23  Idaho  690,  132  Pac. 
305;  Woodward  Lumber  Co.  v.  Gen- 
eral Supply  &  Construction  Co.,  60 
N.  Y.  Mise.  367,  113  N.  Y;  Supp.  628. 

60  American  Building  Loan  &  Ton- 
tine Sav.  Ass  'n  v.  Haley,  132  Ala.  135, 
31  So.  88;  Henderson  v.  J.  B.  Brown 
Co.,  125  Ala.  566,  28  So.  79;  Aultman 
&  Taylor  Co.  v.  Mead,  109  Ky.  583,  60 
S.  W.  294. 
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engaged  in 'business  in  the  state,  or  that  the  alleged  cause  of  action 
grew  out  of  any.  business  transacted  in  the  state  where  the  action  is 
brought,  is  not  demurrable  on  account  of  its  failure  to  allege  that  the 
corporation  has  complied  with  the  provisions  of  such  statute.®^  Where 
the  complaint  shows  only  that  the  foreign  corporation  plaintiif  sent  a 
promissory  note  to  the  defendant  bank  for  collection  with  instructions 
to  return  the  same  if  not  paid  by  a  certain  time  and  that  the  defendant 
failed  and  neglected  so  to  do,  a  demurrer  on  the  ground  that  the 
plaintiff  is  an  unlicensed  foreign  corporation  doing  business  in  the 
state  is  not  well  taken.^*  Where  it  appears  from  the  record  that 
the  plaintiff  foreign  corporation  is  carrying  on  interstate  commerce 
and  that  the  order  for  the  goods  which  is  the  basis  of  the  suit  was 
addressed  to  it  at  its  place  of  business  in  the  state  of  its  creation,  a 
denial  in  the  answer  of  the  defendant  that  the, plaintiff  was  entitled 
to  do  business  in  the  state  raises  no  issue.®*  Where  the  complaint 
in  an  action  by'  a  foreign  corporation  alleges  that  it  has  complied  with 
the  constitutional  and  statutory  conditions  prerequisite  to  its  right  to 
do  business  in  the  state,  a  denial  of  such  compliance  made  upon  infor- 
mation and  belief  is  held  to  be  not  sufficient.^ 

§5999.  Raising  noncompliance  with  statute  in  court  of  review. 

Where  a  bill  by  a  foreign  corporation  to  foreclose  a  mortgage  dis- 
closed that  the  complainant  was  a  foreign  corporation  and  that  the 
transaction  involved,  the  loan  of  money  secured  by  notes  and  mort- 
al National  Life  &  Trust  Go.  v.  Uif-  a  mortgage  lien  securing  such  notes, 
ford,  90  Minn.  358,  96  N.  W.  919.  it  was  held  that  a  special  demurrer 
"A  foreign  corporation  doing  bu^i-  based  upon  an  affidavit  that  the  plain- 
ness in  this  state  will , be  presumed  to  tiff  was  a  foreign  corporrtion  and  had 
have  complied  with  the  statutes  pre-  failed  to  comply  with. the  statute  re- 
soribing  conditions  upon  which  such  quiring  it  to  file  with  the  secretary 
corporations  may  do  business  within  of  state  a  statement  designating  its 
OTir  borders,  and  the  burden  is  upon  place  of  business  and  the  name  of  its 
the  .defendant,  where  the  failure  of  agent  upon  whom  process  might  be 
the  corporation  to  comply  with  the  executed,  was  properly  overruled, 
statute  is  relied  upon  as- a  defense,  Aultman  &  Taylor  Go.  v.  Mead,  109 
such  failure  not  appearing  .on  the  face  Ky.  583,  60  S.  W.  294. 
of  the  complaint,  to  affirmatively  plead  '62  W.  H.  Kiblinger  Co.  v.  Sauk  Bank, 
the  same  in  his  answer."  Lehigh  Val-  131  Wis.  595,  111  N.  W.  709. 
ley  Coal  Co.  v.  Gilmore,  93  Minn.  432,  63  Toledo  Computing  Scale  Co.  v. 
106  Am.  St.  Rep.  443,  2  Ann.  Cas.  1004,  Young,  16.  Idaho  187,  101  Pac.  257. 
101  N.  W.  796.  64Bi,?marck  Mountnin  Gold  Min.  Co. 
In  an  action  by  a  foreign  corpora-  v.  North  Sunbeam  Gold  Co.,  14  Idaho 
tion  to  recover  on  notes  given  for  516,  95  Pac.  14. 
machinery  sold  by  it,  and  to  enforce 
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gage,  was  the  doing  of  business  in  the  state  within  the  meaning  of  its 
constitutional  and  statutory  provisions  requiring  foreign  corporations 
to  have  a  known  place  of  business  and  an  authorized  agent  thereat  in 
the  state  before  doing  any  business  therein,  but  contained  no  aver- 
ment that  the  complainant  had  at  the  time  of  the  transaction  a  known 
place  of  business  in  the  state  and  an  agent  thereat,  or  that  it  had  ever 
complied  with  the  law  in  this  respect,  it  was  held  that  while  the  ab- 
sence of  such  averment  would  have  been  a  fatal  defect  on  demurrer. 
yet,  when  it  was  in  no  way  raised  in  the  trial  court,  it  could  not  be 
raised  for  the  first  time  on  appeal.** 

It  is  held  in  Texas  that  the  objecition  that  a  foreign  corporation 
plaintiff  has  not  secured  a  permit  to  do  business  in  the' state  as  re- 
quired by  a  statute  providing  that  no  foreign  corporation  doing  busi- 
ness in  the  state  can  maintain  any  action  on  any  contract  or  in  tort 
unless  at  the  time  such  contract  was  made  or  tort  committed  it  had 
secured  such  permit,  cannot  be  made  on  appeal  where  the  petition  of 
the  plaintiff  does  not  show  affirmatively  that  it  was  doing  business  in 
the  state  without  having  secured  such  permit  and  the  plaintiff  might 
have  been  able  to  make  out  its  case  without  alleging  and  establishing 
compliance  by  it  with  such  statutory  requirement.®® 

§  6000.  Presumption  as  to  place  of  contract  or  doing  business  by 
foreign  corporation.  In  an  action  by  a  foreign  corporation  as 
assignee  or  indorsee  of  a  promissory  note,  where  the  record  does  not 
show  the  place  of  indorsement,  the  court  will  presume  that  the  note 
was  transferred  at  the  banking  house  of  the  corporation  outside  of  the 
state.®''  And  where  the  complaint  in  an  action  against  a  foreign  cor- 
es Ginn  v.  New  England  Mortgage  providing  that  no  foreign  corporation 
Security  Co.,  92  Ala.  135,  8  So.  388.  shall  maintain  any  suit  in  any  court 
See  Gull  Eiver  Lumber  Co.  v.  Keef  e,  of  the  state  upon  any  demand,  whether 
6  Dak.  IpO,  41  N.  W.  743;  Western  arising  out  of  contract  or  tort,  unless, 
Massachusetts  Ins.  Co.  v.  DufEey,  2  at  the  time  such  contract  was  made, 
Kan.  347.  oi'  tort  committed,  the  corporation  had 

See  §  5976,  supra.  so  filed  its  charter  for  the  purpose  of 

66  Pratt  V.  Interstate  Savings  &  securing  the  permit,  the  foreign  eor- 
Trust  Co.,  63  Tex.  Civ.  App.  358,  133  poration  must  plead  and  prove  that 
S.  W.  '921.  Compare,  however,  Man-  it  has  complied  with  such  statute,  and 
sur  &  Tebbetts  Implement  Co.  v.  Beer,  if  the  fact  of  compliance  is  not  al- 
19  Tex.  Civ.  App.  311,  45  S.  W.  972,  leged  and  proven  by  the  complainant 
in  which  case  it  was  held  that  under  in  the  oourt  below,  it  may  be  raised 
the  Texas  statute  requiring  every  for-  for  the  first  time  in  a  court  of  review. , 
eign  corporation  desiring  to  transact  67  Bank    of    Washtenaw    v.    Mont- 

business  in  the  state  to  file  with  the      gomery,  3  111.  422.    See  §§  5997,  5998, 
secretary  of  state  a  copy  of  its  charter      supra, 
and  procure  from  him  a  permit   and 
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poration  to  recover  for  the  price  of  an  article  sold  by  it  alleges  that 
the  plaintiff  is  a  foreign  corporation,  it  will  be  presumed  that  it  is 
transacting  business  in  the  state  by  which  it  was  created.®^ 


§  6001.  Necessity  of  pleading  corporate  existence.  The  necessity 
for  pleading  the  formation  and  existence  of  the  corporation  plaintiff 
is  treated  elsewhere  in  this  work,  and  the  same  rules  applicable  to 
domestic  corporations  apply  to  foreign  corporations,  in  the  absence 
of  a  statute  specifically  regulating  the  question.^®  The  general  rule 
in  the  majority  of  states  is  that  it  is  not  necessary  for  the  plaintiff 
to  allege  that  it  is  a  corporation  or  to  plead  the  act  of  incorporation.'''' 


68Angldile  Computing  Scale  Co.  v. 
aiadstone,  164  N.  Y.  App.  Div.  370, 
149  N.  Y.  Supp.  807. 

69  Tor  mode  and  sufficiency  of  plead- 
ing   corporate    existence,   ^ee    §  3043, 


In  an  action  by  a  foreign  corpora- 
tion it  is  not  necessary  for  the  plain- 
tiff to  allege  that  it  is  a  corporation  in 
the  pleading,  but  it  is  sufficient  to 
state  in  the  commencement  of  the 
declaration  the  name  of  the  corpora- 
tion, in  the  same  manner  as  the  name 
of  a  natural  person  suing  is  stated. 
Union  Cement  Co.  v.  Noble,  15  Fed. 
502. 

70  See  §§  437,  3042,  3043,  3072,  3073, 
3083,  supra.    See  also: 

United  States.  Union  Cement  Co. 
V.  Noble,  15  Fed.  502. 

Illinois.  Washtenaw  Bank  v.  Mont- 
gomery, 3  111.  422. 

Missouri.  Northwestern  Stove  Re- 
pair Co.  V.  Cornwall,  148  Mo.  App.  605, 
128  S.  W.  535;  Brunswick-Balke-Col- 
lender  Co.  v.  Kraus,  132  Mo.  App. 
328,  112  S.  W.  20. 

New  Jersey.  Bennington  Iron  Co. 
V.  Eutherford,  18  N.  J.  L.  105,  35  Am. 
Dee.  528. 

New  York.  Waterville  Mfg.  Co.  v. 
Bryan,  14  Barb.  182;  Marine  &  Fire 
Iu8.  Bank  v.  Jauneey,  1  Barb.  486; 
Holyoke  Bank  v.  Haskins,  6  N.  Y. 
Super.  Ct.  675;  Bank  of  Michigan  v. 
Williams,  5  Wend.  478,  afE'd  7  Wend. 


539.  See  Kaulbach  v.  Knickerbocker 
Trust  Co.,  139  App.  Div.  566, 124  N.  Y. 
Supp.   286. 

Ohio.  Blektron  Mfg.  Co.  v.  Jones 
Bros.  Blee.  Co.,  8  Ohio  Cir.  Ct.  311,  4 
Ohio  Cir.  Dee.  555,  aff'd  54  Ohio  St. 
659,  46  N.  E.  1160. 

In  holding  that  it  is  not  necessary 
for  a  foreign  corporation  to  aver  that 
it  is  a  corporation,  in  a  New  Jersey 
case  the  court  said:  "If  we  admit 
the  principle  which  is  proved  by  the 
numerous  authorities  cited  in  the 
argument,  that  a  foreign  corporation 
may  maintain  an  action  in  our  courts, 
and  that  it  is  not  necessary  that  their 
charter  should  be  set  forth  in  their 
declaration,  it  remains  to  inquire 
whether  they  are  by  law  required  to 
aver  that  they  are  a  legally  incorpo- 
rated company.  No  adjudged  cas6 
has  been  referred  to,  nor  have  I  been 
able  to  find  one  in  which  this  had  been 
required.  It  is  true,  many  eases  have 
been  cited  where  such  averment  was 
made,  but  I  am  not  aware  of  a  sin- 
gle case  in  which  the  question  was 
raised,  and  there  are  very  many  cases 
in  the  books,  as  well  as  in  the  records 
of  our  own  courts,  of  declarations 
without  such  averment.  Nor  can  I 
find  any  such  distinction  as  is  drawn 
by  counsel  for  defendant,  between 
corporations,  whose  name  dencrtes  their 
corporate  character,  and  where  it  does 
not,  nor  do  I  think  such  distinction 
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In  some  cases  it  is  said  that  it  is  unnecessary  to  allege  corporate  exist- 
ence where  the  name  denotes  the  corporate  character  of  the  plain- 
tiff.''^ In  those  jurisdictions  where  it  is  necessary  to  allege  the  cor- 
porate existence  of  the  foreign  corporation  plaintiff,  it  is  held  that  it 
is  only  necessary  to  aver  that  the  plaintiff  is  a  corporation  organized 
and  existing  under  the  laws  of  a  certain  stateJ^  The  accepted  and 
formal  allegation  in  a  declaration,  complaint  or  bill  by  the  corpora- 
tion is  that  plaintiff  was,  at  the  times  in  question,  a  corporation  duly 
created  by  and  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  naming  it.'^  The  necessity,  mode  and  sufficiency 
of  averring  corporate  existence  in  actions  brought  in  the  federal  courts 
•  have  been  considered  elsewhere.''* 

A  foreign  incorporation  should  be  pleaded  in  the  same  manner  as 


is  founded  either  in  the  law  or  reason 
of  the  thing.  *  *  *  A  rational 
construction  is  to  be  given  to  pleading 
where  it  is  susceptible  of  it;  and  we 
are  not  to  resort  to  any  other  when 
it  is  equally  natural  and  more  con- 
sistent with  the  intent  and  object 
which  the  party  has  in  view."  Ben- 
nington Irom  Co.  V.  Rutherford,  18 
N.  J.  L.  105,  35  Am.  Dec.  528. 

A  petitioning  foreign  corporation 
creditor  in  involuntary  insolvency 
proceedings  need  not  allege  and  ex- 
hibit proof  of  corporate  existence  or 
make  profert  of  its  eharterj  as  this  is 
a  matter  for  proof.  Whyte  v.  Betts 
Mach:  Co.,  61  Md.  172. 

71  See    §§  3042-3043,   supra. 

1Z  See  Eslava  v.  Ames  Plow  Co.,  47 
Ala.  384;  Gorton  Steamer  Co.  v.  Sporf- 
ford,  5  Civ.  Proe.  (N.  T.)  116;  Colum- 
bia Bank  v.  Jaekson,  24  N.  Y.  St.  Eep. 
738,  4  N.  Y.  Supp.  433;  Smith  v.  Weed 
Sew.  Mach.  Co.,  26  Ohio  St.  562.  See, 
however,  Devoss  v.  Gray,  22  Ohio  St. 
159,  holding  that  the  act  must  be 
specially  pleaded. 

See  §  3043,  supra. 

For  cases  holding  that  existence  of 
foreign  corporation  should  be  pleaded, 
see  Southern  Life  Ins.  Co.  v.  Eoberts,.60 
Ala.  431;  Connecticut  Bank  v.  Smith, 
9  Abb.  Pr.  (N.  Y.)  168,  17  How.  Pr. 


487;  Bank  of  Alabama  v.  Simonton, 
2  Tex.  531. 

It  has  been  held  that  the  absence  of 
an  allegation  of  the  plaintiff 's  ■  corpo- 
rate capacity  in  an  original  complaint 
filed  by  a  foreign  corporation  could 
not  be  regarded  as  a  failure  to  name 
any  plaintiff  at  all,  and  that  an  amend- 
ment of  the  complaint  by  stating  the 
plaintiff's  corporate  character  should 
be  allowed.  Rosenberg  v.  H.  B.  Chaf- 
lin  Co.,  95  Ala.  249,  10  So.  521;  South- 
ern Life  Ins.  Co.  v.  Roberts,  60  Ala. 
431. 

Where  the  declaration  in  an  action 
of  assumpsit  alleged  that  the  plaintiff 
was  a  corporation  organized  under  the 
laws  of  a  certain  state,  it  was  held 
that  this  was  a  traversable  averment 
of  a  fact  which  could  only  be  reached 
by  a  proper  plea,  and  the  failure  to 
file  with  the  declaration  the  articles 
of  incorporation  would  be  merely  evi- 
dence to  establish  the  fact  that  the 
plaintiff  was  so  incorporated,  and 
would  not  be  a  part  of  the  declaration, 
even  if  they  had  been  filed  with  it. 
C.  X  L.  Meyer  &  Sons  Co.  v.  Black, 
4  N.  M.  190,  16  Pac.  620. 

73  See  §  3043,  supra,  where  the  mode 
and  sufficiency  of  averring  corporate 
existence   are   fully   treated. 

74  See  §3050,  supra. 
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a  domestic  one,  with  the  additional  allegation  of  the  name  of  the  state 
by  which  it  was  created  and  this  may  be  stated  in  general  terms  in 
complaints .  either  by  or  against  the  corporation.''^  It  need  not  be 
alleged  whether  the  corporation  is  domestic  or  foreign,  unless  such 
particulars  are  required  by  statute,  or  are  involved  in  pleading  some 
fact  essential  in  or  prerequisite  to  the  action."®  Where  a  foreign  cor- 
poration in  its  petition  in  replevin  based  on  a  chattel  mortgage  under 
which  it  claimed  title  to  the  property  sought  to  be  recovered,  alleged 
that  it  was  a  corpora,tion  created  by  the  laws  of  one  state  and  the 
chattel  mortgage  showed  that  it  was  a  corporation  created  by  the 
laws  of  another  state,  the  place  of  incorporation  was  regarded  as  sur- 
plusage, and  the  variance  held  to  be  immaterial.'''  Where  the  com- 
plaint avers  and  the  answer  admits  that  plaintiff's  foreign  corpora- 


ls Paine  V.  Lake  Erie  &  L.  K.  Co., 
31  Ind.  283;  Gorton  Steamer  Co.  v. 
Spofford,  5  N.  T.  Civ.  Proc.  116;  Saun- 
tlera  V.  Sioux  City  Nursery,  6  Utah  431, 
24  Pac.  532;  Taylor's  Adm'r  v.  Bank 
of  Alexandria,  5  Leigh  (Va.)   471. 

A  foreign  corporation  need  not  plead 
its  organic  statute  to  support  the  in- 
troduction of  such  law  in  evidence. 
Paine  v.  Lake  Erie  &  L.  E.  Co.,  31 
Ind.  283. 

Allegation  that  it  is,  under  "laws 
of  Pennsylvania"  will  admit  proof 
of  such  laws.  Gorton  Steamer  Go. 
y.  Spofford,  5  N.  T.  Civ.  Proc.  116. 
And  see  to  same  ,  effect,  Saunders  v. 
Sioux  City  Nursery  Co.,  6  Utah  481, 
24  Pac.  532. 

76  See  §  3043,  supra.  See  also  Head 
\.  J.  M.  Robinson,  Norton  &  Co.,  191 
Ala.  352,  67  So.  976;  Jones  v.  Pacific 
Dredging  Co.,  9  Idaho  186,  72  Pae. 
956;  Imperial  Curtain  Co.  v.  Jacob, 
163  Mich.  72,  127  N.  "W.  772,  17  Det. 
L.  N.  751. 

Under  N.  T.  Code  Civ.  Proc.  §  481, 
requiring  place  of  trial  and  names  of 
parties  to  be  specified,  the  domestic 
or  foreign  incorporation  of  plaintiff 
and  in  what  state,  if  foreign,  must 
appear.  Harmon  v.  Vanderbilt  Hotel 
Co.,  79  Hun  (N.  Y.)  392,  29  N.  Y. 
Supp.  783,  aff'd  143  N.  Y.  665,  39 
N.  E.  20. 


A  foreign  incorporation  must  either 
expressly  allege  incorporation  and  the 
state  or  comity  to  which  it  belongs 
or  declare  on  a  contract  made  with  it 
whereby  defendant  admits  such  facts. 
Connecticut  Bank  v.  Smith,  9  Abb.  Pr. 
(N.  Y.)  168,  17  How.  t>r.  487. 

"  In  a  criminal  action  it  is  not  neces- 
sary to  produce  the  charter  of  a  cor- 
poratiom,  but  it  is  sufficient  to  prove 
that  it  carried  on  business  in  the  name 
set  out  in  the  indictment  and  was  well 
known  by  that  designation.  State  v. 
Grant,  104  N.  C.  910,  10  S.  E.  554. 
In  Stanly  v.  Railroad,  89  N.  C.  332, 
it  is  held  difficult  to  assign  any  good 
reason  why  a  corporation  suing  or  be- 
ing sued  should  be  designated  by  any 
other  description  than  its  corporate 
name,  just  as  with  a  natural  person, 
the  only  purpose  in  either  case  being 
to  point  out  the  party  to  the  action. 
Here  the  note  was  indorsed  to  the 
plaintiff  under  its  alleged  corporate 
name,  and  the  assignment  and  that  the 
plaintiff  was  doing  business  under 
such  corporate  name  are  shown,  and 
there  is  no  evidence  to  the  contrary." 
Gulf  States  Steel  Co.  v.  Ford,  173  N. 
C.  195,  91  S.  E.  844." 

T7  Brunswick-Balke-Collender  Co.  v. 
Kraus,  132  Mo.  App.  328,  112  S.  W.  20. 
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tion  assignor  is  a  corporation  existing  under  the  laws  of  a  certain 
state,  such  admission  is  conclusive  upon  the  defendant,  and  he  cannot 
offer  evidence  in  disproof  of  such  allegation.''* 


§  6002.  Proof  of  corporate  existence — In  actions  at  law.  In  those 
jurisdictions  where  the  common-law  method  of  pleading  obtains,  there 
is  a  conflict  of  authority  as  to  whether  pleading  the  general  issue  will 
render  it  necessary  for  the  foreign  corporation  plaintiff  to  prove  its 
corporate  existence.  In  some  jurisdictions  it  is  held  that  when  the 
defendant  pleads  the  general  issue,  it  becomes  necessary  for  the  plain- 
tiff to  prove  its  corporate  existence.''^  The  weight  of  authority,  how- 
ever, is  to  the  contrary  and  holds  that  pleading  the  general  issue  ad- 


78  MeKee  v.  Title  Insurance  &  Trust 
Co.,  159  Cal.  206,  113  Pac.  140. 

79  Alabama.  Lucas  v.  Bank  of  Geor- 
gia, 2  Stew.  147. 

New  Jersey.  Bennington  Iron  Co. 
V.  Rutherford,  18  N.  J.  L.  105,  35  Am. 
Dec.  528;  Washington  Life  Ins.  Co.  v. 
Paterson  Silk  Mfg.  Co.,  25  N.  J.  Eq. 
160. 

New  York.  Marine  &  Fire  Ins.  Bank 
V.  Jauucey,  1  Barb.  486;  Bank  v. 
Stearns,  15  Wend.  314. 

Ohio.  Lewis  v.  Bank  of  Kentucky, 
12  Ohio  132,  40  Am.  Dec.  469. 

Tennessee.  Bank  of  Jamaica  v.  Jef- 
ferson, 92  Tenn.  537,  36  Am.  St.  Rep. 
100,   22   S.   W.   211. 

Virginia.  Gillett  v.  American  Stove 
&  Hollow  Ware  Co.,  29  Gratt.  565; 
Jackson's  Adm'x  v.  Bank  of  Mari- 
etta, 9  Leigh  240. 

West  Virginia.  Central  Land  Co.  v. 
Calhoun,  16  W.  Va.  361;  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  526; 
Hart  V.  Baltimore  &  0.  E.  Co.,  6  W. 
Va.  336. 

The  ease  of  Henriques  v.  Dutch 
West  India  Co.,  2  Ld.  Raymond  1535 
is  generally  cited  by  the  courts  hold- 
ing that  a  foreign  corporation  plaintiff 
must  prove  its  corporate  existence 
when  the  general  issue  is  pleaded  by 
the  defendant.  See  Jackson's  Adm'x 
V.  Bank  of  Marietta,  9  Leigh  (Va.) 
240.     But  this  case  has  been  consid- 


ered by  the  Supreme  Court  of  Ala- 
bama, which  has  held  in  Lucas  v. 
Bank  of  Georgia,  2  Stew.  (Ala.)  147, 
that  the  case  in  question  did  not  so 
hold,  saying:  "The  authorities  re- 
ferred to  by  the  plaintiff  rest  for  sup- 
port principally  on  the  case  of  Hen- 
riques V.  Dutch  West  India  Co.,  2  Ld. 
Raym.  1535,  but  an  examination  of 
that  case  will  show  that  the  point  was 
not  decided.  It  was  a  writ  of  error 
from  the  Common  Pleas.  Two  errors 
were  relied  on — that  there  was  no 
sufficient  warrant  of  attorney  to  exe- 
cute a  bail  bond,  upon  which  judgment 
had  been  entered,  in  the  Common 
Pleas;  and  that  costs  were  improp- 
erly rendered.  The  court  reversed  the 
judgment  as  to  the  costs,  and  affirmed 
ii  as  to  the  residue.  From  this  judg- 
ment a  writ  of  error  was  prosecuted 
to  the  House  of  Lords,  where,  in  ad- 
dition to  the  errors  assigned  in  the 
King's  Bench,  it  was  insisted  that  no 
recognizance  in  England  could  be 
given  to  the  Dutch  West  India  Com- 
pany; for,  that  the  law  of  England 
would  not  take  notice  of  any  foreign 
corporation;  nor  could  they  maintain 
an  action  at  common  law  in  their  cor- 
porate name,  but  must  sue,  if  at  all, 
in  the  name  of  the  persons  compris- 
ing the  company.  To  this  it'  was  an- 
swered, by  counsel,  that  the  plain- 
tiffs  were    estopped    by    their   recog- 
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mits  the  corporate  existence  of  the  foreign  corporation  plaintiff  and 
renders  it  unnecessary  for  it  to  prove  on  the  trial  its  corporate  exist- 
ence.*"   It  is  held  in  the  federal  courts  that  by  pleading  the  general 


nizance  to  say  there  was  no  such  com- 
pany; and  where  an  action  is  brought 
by  a  corporation,  they  need  not  show 
how  they  were  incorporated.  But  upon 
the  general  issue  pleaded  by  the  de- 
fendants, the  plaintiffs  must  prove 
they  are  a  corporation.  In  a  note  to 
the  ease,  the  reporter  says:  'And  upon 
the  trial,  Lord  Chancellor  King  told 
me  he  made  the  plaintiffs  give  in  evi- 
dence the  proper  instruments  where- 
by, by  the  law  of  Holland,  they  were 
effectually  created  a  corporation 
there.'  The  judgment  of  the  King's 
Bench  was  affirmed.  It  is  very  cer- 
tain that  the  point  under  discussion 
did  not  and  could  not  arise  in  judg- 
ment, either  in  the  King's  Bench  or 
House  of  Lords.  And  this  case  is  no 
authority  in  support  of  the  position 
that  the  plaintiffs,  under  the  general 
issue,  must  prove  their  corporate  char- 
acter, unless  it  can  be  considered  that 
the  statements  of  counsel,  arguendo, 
or  the  loose  note  of  the  reporter,  as  to 
what  Lord  King  told  him  4;ook  place 
on  the  trial  in  the  Common  Pleas, 
can  be  so  considered." 

"It  is  a  general  rule  that  a  plain- 
tiff need  only  prove  the  material  alle- 
gations of  his  declaration;  therefore, 
in  the  absence  of  an  averment  of  be- 
ing a  corporation,  it  is  not  plain  why 
proof  should  be  necessary  that  the 
plaintiff  is  such,  unless  the  defendant 
challenges  tho  fact  ajErmatively.  But 
the  courts  are  far  from  uniform  upon 
the  question,  and  this  does  not  seem 
to  arise  from  a  consideration  whether 
the  Heclaratiom  avers  or  omits  to  aver 
that  the  plaintiff  is  a  corporation." 
Union  Cement  Co.  v.  Noble,  15  Fed. 
502, 

See  §§  3042,  3043,  supra. 

The  plea  of  nonassumpsit  put  such 
fact   of   corporation    existence    in   is- 


sue. Gillett  V.  American  Stove  &  Hol- 
low Ware,  Co.,  29  Uratt.  (Va.)  565; 
Jackson's  Adm'x  v.  Bank  of  Marietta, 
9  Leigh  (Va.)  240. 

80  Society  for  the  Propagation  of 
the  Gospel  v.  Pawlet,  4  Pet.  (U.  S.) 
500,  7  L.  Ed.  927;  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  (U.  8.)  450,  7  L.  Ed. 
212;  Union  Cement  Co.  v.  Noble,^  15 
Fed.  502;  Phenix  Bank  v.  Curtis,  14 
Conn.  437,  36  Am.  Dec.  492;  Taylor 
v.  Bank  of  Illinois,  7  T.  B.  Mon.  (Ky.) 
576;  Weaver  Coal  &  Coke  Co.  v.  Ehode 
Island  Co-operative  Coal  Co.,  27  E.  1. 
194,  61  Atl.  426. 

See  also  §§  352,  3043,  3073,  supre. 

In  Union  Cement  Co.  v.  Noble,  15 
Fed.  502,  the  court  said:  "It  is  not 
necessary  for  a  plaintiff  corporation 
to  allege  that  it  is  a  corporation  in 
the  pleading;  it  is  sufficient  to  state 
in  the  commencement  of  the  declara- 
tion the  name  of  the  corporation,  as 
was  done  here,  just  as  the  name  of  a 
natural  person  suing  is  stated.  2  Ch. 
PI.  (16th  Ed.)  p.  13,  form  22,  Woolf 
V.  Steamboat  Co.,  7  C.  B.  103;  2  Ld. 
Baym.  1535;  4  Black  267;  16  Ind. 
278;  14  Johns.  245.  It  is  a  general 
rule  that  a  plaintiff  need  prove  only 
the  material  allegations  of  his  declara- 
tion; therefore,  in  the  absence  of  an 
averment  of  being  a  corporation,  it 
is  not  plain  why  proof  should  be  neces- 
sary that  the  plaintiff  is  such,  unless 
defendant  challenges  the  fact  by  plea 
or  notice.  But  the  courts  are  far 
from  uniform  upon  the  question,  and 
this  does  not  seem  to  arise  from  a 
consideration  whether  the  declaration 
avers  or  omits  to  aver  that  the  plain- 
tiff is  a  corporation.  In  several  states 
the  courts  hold  that  a  corporation  in- 
stituting suit  upon  contract,  or  to 
recover  land,  must,  upon  the  trial  un- 
der the  general  issue,  prove  the  fact 
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issue  in  a  suit  by  a  foreign  corporation,  the  defendant  admits  the 
capacity  of  the  plaintifl:  corporation  to  sue,  and  evidence  is  admissible 
to  establish  the  cause  of  action  without  proof  of  corporate  existence 
by  the  plaintiff,  and,  under  such  plea,  evidence  to  prove  that  the 
plaintiff  was  not  a  corporation  is  not  admissible ;  and  that,  if  the  de- 
fendant wishes  to  raise  the  question  of  want  of  corporate  capacity 
in  the  plaintiff  to  sue,  he  must  insist  upon  it  by  a  special  plea  in  abate- 
ment or  bar,  or  by  notice.*^  » In  those  states  where  the  code  practice 
obtains,  it  is  generally  held  that  the  question  of  the  corporate  exist- 
ence of  the  foreign  corporation  plaintiff  is  deemed  to  be  admitted, , 
unless  it  is  specially  denied  by  the  defendant,  and  that  a  general 
denial  is  sufficient  to  raise  the  question.*^ 


of  ineorporation.  Ang.  &  A.  Corp. 
§  632,  note  3.  In  many  other  states 
the  courts  hold  that  a  plea  of  the 
general  issue  admits  or  waives  proof 
of  the  plaintiff's  corporate  existence. 
Ang.  &  A.  §  633,  note  1.  There  is  a 
collection  of  cases  in  the  notes  re- 
ferred to  in  Angel  &  Ames,  and  aJso 
in  note  g,  1  Ch.  PI.  (16th  Ed.)  464. 
Some  of  the  courts  hold  one  rule  as 
to  domestic  corporations,  and  another 
as  to  foreign  corporations.  12  Ohio 
132;  8  Vt.  445;  2  N.  H.  310;  6  N.  H. 
198.  The  Supreme  Court  of  the  United 
States,  as  early  as  1828,  in  Conard  v. 
Atlantic  Ins.  Co.,  1  Pet.  450,  held  that 
by  pleading  the  general  issue  the  de- 
fendant necessarily  admitted  the  ca- 
pacity of  the  plaintiff  corporation  to 
sue,  as  that  is  a  plea  to  the  merits 
only.  The  suit  was.  by  a  corporation, 
created  under  the  laws  of  a  state 
other  than  Pennsylvania,  where  it  was 
tried,  and  was,  therefore,  a  foreign 
corporation  as  to  Pennsylvania,  though 
in  the  federal  court  it  would  be  re- 
garded as  a  domestic  one.  In  the 
Society  for  the  Propagation  of  the  Gos- 
pel V.  Pawlet,  4  Pet.  500,  the  same 
court  said:  'The  general  issue  is 
pleaded,  which  admits  the  competency 
of  the  plaintiff  to  sue  in  the  corporate 
capacity  in  which  they  have  sued.  If 
the  defendant  meant  to  have  insisted 
upon  the  want  of  corporate  capacity 


in  the  plaintitt  to  sue,  it  should  have 
been  insisted  upon  by  a  special  plea 
in  abatement  or  bar. '  The  Society  for 
the  Propagation  of  the  Gospel  was 
organized  under  the  laws  of  Great 
Britain.  The  two  cases  lead  to  the 
conclusion  that  in  the  federal  courts 
the  rule  is  the  same  whether  domestic 
or  foreign.  Judge  Story  cites  1  Peters, 
and  other  American  and  English  de- 
cisions. ' ' 

81  Society  for  the  Propagation  of 
the ,  Gospel  v.  Pawlet,  4  Pet.  (U.  S.) 
480,  7  L.  Ed.  927;  Conard  v.  Atlantic 
Ins.,  Co.,  1  Pet.  (TJ.  S.)  386,  450,  7  L. 
Ed.  189;  Union  Cement  Co.  v.  Noble, 
15  Fed.  502. 

82  Indiana.  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  202. 

Montana.  Milwaukee  Gold  Extrac- 
tion Co.  v.  Gordon,  37  Mont.  209,  95 
Pac,  995. 

Ohio.  Elektron  Mfg.  Co.  v.  Jones 
Bros.  Blee.  Co.,  8  Ohio  Cir.  Ct.  311. 

Oklahoma.  Bledsoe  &  Son  v.  Key 
stone  Steel  &  Wire  Co.,  41  Okla.  586. 
139  Pae.  257. 

Wisconsin.  Williams  Mower  & 
Reaper  Co.  y.  Smith,  33  Wis.  530. 

See,  however,  Hummel  v.  First  Nat. 
Bank  of  Central  City,  2  Colo.  App. 
571,  32  Pae.  72;  Williams  v.  Bank  of 
Michigan,  7  Wend.  (N.  Y.)  539. 

See  also  §  3073,  supra. 

Under  the  code  practice  it  is  held 
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The  question  of  the  necessity^  of  pleading  and  proving' the  corporate 
existence  of  a  foreign  corporation  plaintiff  is  sometiiiies  regulated  by 
statute.*^  Where  by  statute  a  plaintiff  cannot  be  required  to  prove 
its  corporate  existence  unless  the  same  is  denied  by  a  plea  verified  by 
affidavit,  an  unverified  plea  denying  that  the  plaintiff  is  a  corporation 
is  insufficient  and  presents  no  issue  as  to  the  existence  of  the  plaintiff 
as  a  corporation.**  Where  the  defendant  in  an  action  by  a  foreign 
corporation  interposes  the  plea  of  nul  tiel  corporation,  it  becomes 
necessary  for  the  plaintiff  to  prove  its  corporate  existence.*^  Whether 
such  a  plea  is  a  plea  in  bar  or  a  plea  in  abatement  is  a  subject  of 
much  conflict  on  the  part  of  the  courts.    By  some  of  the  cases  it  is 


that  it  is  not  sufficient  for  the  de- 
fendant to  deny  upon  information  and 
belief  that  the  plaintiff  is  a  foreign 
corporation,  and  that  such  a  denial 
does  not  put  the  plaintiff  to  proof  of 
its  corporate  existence.  McElwee  v. 
Trowbridge,  68  Hun  (N.  Y.)  28,  22 
N.  Y.  Supp.  674;  Vulcan  v.  Myers,  58 
Hun  (N.  Y.)  161,  11  N.  Y.  Supp.  663; 
Bengston  v.  Thingvalla  Steamship  Co., 
31  Hun  (N.  Y.)  96,  4  N.  Y.  Civ.  Proc. 
260.  See,  however,  Michigan  Ins. 
Bank  v.  Eldred,  143  TJ.  S.  293,  36  L. 
Ed.  162;  Milwaukee  Gold  Extraction 
Co.  V.  Gordon,  37  Mont.  209,  95  Pac. 
995.  See  also  §  3073,  supra,  and  §  421, 
supra. 

83  See  Becht  v.  Harris,  4  Minn, 
504;  Taendsticksfabriks  Aktiebolaget 
Vulcan  V.  Myers,  58  Hun  (N.  Y.)  161, 
11  N.  Y.  Supp.  663;  Clegg  v.  Chicago 
Newspaper  Union,  8  Civ.  Proc.  (N.  Y.) 
401;  Williams  Mower  &  Reaper  Co. 
V.  Smith,  33  Wis.  530;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Cross,  18  Wis. 
109.     See  also  §§416,  3042,  supra. 

In  New  York  it  is  provided  by  stat- 
ute that  in  an  action  by  or  against  a 
corporation  the  plaintiff  need  not 
prove,  upon  the  trial,  the  existence  of 
the  corporation,  unless  the  answer  is 
verified  and  contains  an  aflirmative 
allegation  that  the  plaintiff  or  defend- 
ant, as  the  case  may  be,  is  not  a  oor- 
roration.  N.  Y.  Code  Civ.  Proe.  §  1776. 
See  also  §§  3042,  3043,  supra. 
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Under  such  a  statute,  it  is  held  that 
where  the  answer  merely  denies  an 
allegation  in  the  complaint  that  the 
defendant  was  a  foreign  corporation 
and  does  not  allege  that  it  was  not  a 
corporation  as  required  by  the  statute, 
the  plaintiff  need  not  prove  the  ex- 
istence of  the  corporation.  Niekersoh 
V.  Canton  Marble  Co.,  35  N.  Y.  App., 
Div.  Ill,  54  N.  Y.  Supp.  705.  See  also 
DeMaio  v.  Standard  Oil  Co.,  68  N.  Y. 
App.  Div.  167,  74  N.  Y.  Supp.  165,  and' 
§  3043,  supra. 

81  Rosenberg  v.  H.  B.  Claflin  Co., 
95  Ala.  249,  10  So.  521.  See  also 
§  3073,  supra. 

85  Johnson  v.  Hanovel  Nat.  Bank, 
88  Ala.  271,  6  So.  909;  Savage  v.  Rus- 
sell, 84  Ala.  103,  4  So.  235;  Gaines  v; 
Bank  of  Mississippi,  12  Ark.  769. 

A  plea  denying  existence  of  the 
statute  under  which  a  foreign'  corpo- 
ration pleads  existence  is  a  plea  nul 
tiel  corporation.  Guaga  IrOn  Co.  v. 
Dawson,  4  Blackf .   (Ind.)   202. 

See,  for  requisites  of  pleas  denying 
corporate  existence  6f  plaintiff,  Mor- 
gan V.  Lawrencebnrgh  Ins.  Co.,  3  Ihd. 
285;  Gtiaga  Iron  Co.  v.  Dawson,  4 
Blackf.  (Ind.)  202;  Northumbfefland 
County  Bank  v.  Eyer,  60  Pa.  St.  436. 

For  pleading  nonexistence  or  nul 
tiel  corporation  in  actions  by  corpo- 
rations, see  §§  3073,  3074,  supra.  See 
also  §  416  et  seq.,  supra. 
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held  to  be  a  plea  ii^  bar.*®  In  other  cases,  it  is  held  to  be  a  plea  in 
abatement.*'  And  in  other  eases  it  is  asserted  that  it  may  be  pleaded 
either  in  abatement  or  bar  of  the  action.** 

§  6003.  —  In  eqmty  proceedings.  While  in  an  action  at  law,  as 
has  heretofore  been  seen,  it  is  a  general  rule  that  even  though  the 
plaintiff  alleges  that  it  is  a  foreign  corporation,  that  fact  need  not  be 
proven  unless  it  is  put  in  issue  by  a  specific  denial,  and  the  general 
issue  is  generally  held  not  sufficient  so  to  do,  and  pleading  to  the 
merits  constitutes  an  admission  of  the  character  in  which  the  plain- 
tiff sues,"  a  different  rule  is  held,  in  some  jurisdictions,  to  obtain 
in  chancery  cases,  where  every  allegation  of  fact  not  admitted,  whether 
denied  or  not,  must  be  proved,  the  failure  to  admit  or  deny  being 
equivalent  to  a  denial.*"  Consequently  where  the  bill  of  complaint 
alleged  that  the  complainant  was  a  foreign  corporation  and  the  de 
fendant  did  not  by  his  answer  admit  such  fact,  but  denied  all  matters 
not  expressly  admitted  in  the  answer,  it  was  held  that  such  general 
denial  put  in  issue  the  character  in  which  the  complainant-  sued  and 
that  proof  on  this  point  by  the  complainant  was  essential  to  his  right 
to  maintain  the  suit.®^ 

In  some  cases,  however,  it  is  held  that  the  same  rule  prevails  in 
equity  as  in  actions  at  law,  and  that  it  is  not  necessary  in  a  suit  by 
a  foreign  corporation  to  allege  the  corporate  existence  of  the  com- 
plainant.'^   In  some  jurisdictions  it  is  held  that  it  is  not  incumbent 

88  See  §  3070.     See  also  Law  Guar-  on  the  ground  that  it  was  an  action 

antee   &   Trust   Saeiety  v.   Hogue,   37  of  ejectment  dependent  upon  a  statu- 

Ore.  544,  62  Pae.  380,  rehearing  denied  tory  enactment. 
63  Pae.  690.  90  See  §§  3063,  3071,  supra.    See  also 

87 See     §§3065,     3068,     3069,     3070,  Fletcher's    Equity   PI.    &    Pr.    §§314, 

3073,  supra.    See  also  Young  v.  Provi-  636,  where  it  is  said  (§  636):  "A  ma- 

dence  &  S.  S.  S.  Co.,  150  Mass.  550,  terial  fact  alleged  in  the  bill  and  de- 

23  N.  E.  579.  nied  by  the  answer  must  be  proved. 

88  For  consideration  of  nature  of  Where  a  material  averment  in  a  bill 
plea  of  nul  tiel  corporation  in  respect  is  neither  admitted  nor  denied  by  the 
to  whether  it  is  a  plea  in  bar,  or  a  answer,  it  must  be  supported  by 
plea  in  abatement,  or  a  plea  in  abate-  proof." 

ment  or  bar,  see  §  3070,  supra.  .  For  federal  equity  practice,  see  New 

89  See  §  6002,  supra.  See  also  Bank  Federal  Equity  Eule  30,  226  TJ.  S. 
of  Jamaica  v.  Jefferson,  92  Tenn.  537,      App'x.     See  also  §  3071,  supra. 

36   Am.   St.  Eep.   100,  22   S.  W.  211,  91  Bank  of  Jamaica  v.  Jefferson,  92 

distinguishing  Joneis  v.  State,  5  Sneed  Tenn.   537,   36   Am.  St.   Eep.   100,  22 

(Tenn.),  346;  Owen  v.  State,  5  Sneed  S.   W.   211.      See   also   Elektron  Mfg. 

(Tenn.)  493,  on  the  ground  that  they  Co.  v.  Jones  Bros.  Elee.  Co.,  8  Ohio 

were  criminal  cases,  and  Augusta  Mfg.  Cir.  Ct.  311. 

Co.   V.    Vertrees,    4   Lea    (Tenn.)    75,  92  See    Marine   &   Fire   Ins.   Co.  v. 
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upon  a  foreign  corporation  complainant  to  prove  its  corporate  exist- 
ence when  the  answer  raises  no  question  as  to  its  existence  or  right  to 
sue,  but  sets  up  a  defense  on  its  merits.'' 

§  6004.  Necessity  of  pleading'  charter  or  corporate  powers.  Ordi- 
narily when  it  becomes  material  in  an  action  by  a  foreign  corporation 
to  determine  what  are  its  powers  and  rights  it  is  not  necessary  to  set 
out  in  extenso  its  charter,  but  it  is  sufficient  to  allege  such  powers  and 
rights  in  general  terms.'*  It  may,  however,  under  certain  conditions 
be  necessary  to  set  forth  in  extenso  the  charter.  Thus,  in  an  action 
by  a  foreign  corporation  for  an  alleged  libel,  on  demurrer  to  the 
declaration  it  was  held  that  the  charter  of  the  plaintiff  should  be  set 
out  at  length,  in  order  that  it  might  be  seen  whether  the  publication 
was  false  in  stating  the  mode  in  which  it  authorized  the  business  to 
be  done  and  which  was  the  subject  of  the  criticism  which  constituted 
the  alleged  libel,  and  that  the  charter  could  not  be  treated  as  properly 
pleaded,  when  only  brought  before  the  court  as  a  part  of  the  alleged 
libelous  publication.®^  Mere  allegations  of  the  effect  of  a  foreign 
charter  and  by-laws  not  exhibited  or  set  out  are  bad  as  conclusions 
of  law.96 

Usually  whether  a  contract  was  ultra  vires  is  a  matter  of  defense, 
and  must  be  specially  pleaded.'''    "Where  a  foreign  corporation  plain- 

Jauneey,  1  Barb.  (N.  T.)  486;  Silver  Utah  431,  24  Pae.  532. 

Lake  Bank  v.  North,  4  Johns.  Ch.  (N.  95  Hahnemannian    Life   Ins.   Co.   v. 

T.)  370.  Beebe,   48  111.   87,   95   Am.   Dee.  519. 

93  Washington  Life  Ins.  Co.  v.  Pat-  See  also  §  3052,  supra.  It  was  held, 
ersbn  Silk  Co.,  25  N.  J.  Eq.  160.  See  also,  in  Hahnemannian  Life  Ins.  Co. 
§§  416,  3042,  3043,  3073,  supra.  v.  Beebe,  48  111.  87,  95  Am.  Dec.  519, 

94  For  necessity  of  pleading  charter  that  the  usual  formula,  to  the  effect 
and  by-law  provisions  of  corporation  that  the  defendant  falsely  and  mali- 
plaintiff  and  it^  corporate  power  or  ciously  wrote,  published,  etc.,  would 
want  of  power,  see  §§3051-3054,  su-  not  be  sufficient  in  a  case  of  that  char- 
pra.  See  also  Connecticut  Mut.  Life  acter,  for  while  it  is  sufficient  in  an 
Ins.  Co.  v.  Cross,  18  Wis.  109.  action  by  a  natural  person,  for  words 

A  foreign  corporation  need  not  plead  actionable  in  themselves,  because  the 

its  organic  statute  to  support  the  in-  law   presumes  such   person   to   be    of 

troduction  of  such  foreign  law  in  evi-  good   credit   and   character  until   the 

dence.     Paine  v.  Lake  Brie  &  L.  R.  contrary  is  made  to  appear,  it  cannot 

Co.,  31  Ihd.  283.    See  also  §  429  supra,  be  presumed   that   the  legislature   of 

An  allegation  that  the  corporation  a   foreign   state  has   not   granted   an 

"under   the   laws   of   Pennsylvania"  unwise  charter  to,  a  corporation, 

will  admit  proof  of  such  laws.     Gor-  »6  Clark    v.    Mutual    Reserve    Fund 

ton  Steamer  Co.  v.  SpofEord,  5  N.  T.  Life  Ass'n,  14  App.  Cas.  (D.  C.)  154, 

Civ.  Ptoc.  116.    And  see  to  same  effect,  43  L.  R.  A.  390. 

Saunders   v.    Sjoux    City    Nursery,    6  97  See  §  3078,  supra.     See  also  Life 
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tiff  sued  to  foreclose  a  mortgage  securing  a  note  and  claimed  that  the 
note  ajid  mort'gage  were  given  in  payment  for  land  in  the  state  owned 
by  it  and  sold  to  the  defendant,  and  the  defendant  pleaded  that  the 
cprporation  waP  not  the  owner  of  the  note  and  mortgage  and  was  not 
the  real  party  in  interest;  it,  was  held  that  the  defendant  could  not, 
under  the  issue  raised  by  the  pleading,  raise  the  question  that  the 
corporation  could  not  hold  title  to  real  estate  and  consequently  was 
unable  to  perform  its  contract.®*  In  an  action  by  a  foreign  life  in- 
surance company  to  foreclose  a  mortgage  on  real  estate,  if  the  de- 
fendant desires  to  raise  the  question  of  the  authority  of  the  plaintiff 
to  lend,  money  on  real  estate  in  the  state,  it  is  not  sufficient  for  him 
to  allege  in  his  answer  that  the  plaintiff  did  not  have  the  legal  capacity 
to  lend  money  on  mortgage  security  in  the  state,  but  he  should  plead 
the  charter  of,  the  corporation  or  the  laws  of  the  state  under  which 
the  corporation  was  organized  and,  on  the  trial  of  the  action,  prove 
the  same.*®  In  a  suit  by  a  foreign  corporation,  it  is  not  necessary 
for  the  plaintiff  to  allege  in  its  complaint  that  the  contract  sued  upon 
by  the  plaintiff  was  within  the  scope  of  its  corporate  powers,  unless 
such  act  is  one  not  ordinarily  incident  to  the  powers  and  business  of  a 
corporation  of  that  character.^  In  an  action  against  a  person  who 
has  contracted  with  a  foreign  corporation,  he  is  not  estopped  to  assert 
the  objection  that  the  complaint  does  not  set  forth  sufficiently  the 
charter  under  which  the  corporation  claims  its  existence.^ 

XVm.  ACTIONS  AGAINST  FOEEIGN  CORPORATIONS 

§  6005.  In  general.  The  fact  that  a  corporation  has  no  existence 
except  in  legal  contemplation  gave  rise  to  the  conception  that  its 
existence  could  not  be  legally  recognized  outside  of  the  territorial 
jurisdiction  of  the  lawmaking  power  which  created  it,  and  that,  there- 
fore, it  was  impossible  for  a  corporation  to  migrate  beyond  the  bounds 
of  its  creator.  This  conception  resulted  in  the  courts  holding  that 
the  corporation  could  not  be  sued  in  an  action  for  the  recovery  of  a  per- 
sonal demand  iti  a  jurisdiction  foreign  to  that  which  gave  it  existence.* 

Ass'n  of  America  v.  Cook,  20  Kan.  19.  2Milligan  v.  State,  86  Ind.  553. 

98  MoKinley-Lanning  Loan  &  Trust  S  Beeves  v.  Southern  R.  Co.,  121  Ga. 

Co.  V.  Gordon,  113  Iowa  481,  85  N.  W.  561,  70  L.  B.  A.  513,  2  Ann.  Cas.  207, 

816.     .  49   S.  E.   674.     See   also  St.  Clair  v. 

99 Life  Ass'n  of  America  v.   Cook,  Cox,    106  V.  S.   350,   27   L.  Ed.  222; 

20  Kan.  19.     See  §§  3052,  3054,  3078,  Bank   of   Augusta   v.   Barle,   13  Pet. 

supra.  (U.  S.)  519,  10  L.  Ed.  274;  Swarts  v. 

1  Connecticut  Miit.  Life  Ins.  Co.  v.  Christie  Grain  &  Stock  Co.,  166  Fed. 

Cross,  18  Wis.  109.    See  §3054,  supra.  338;  Middlebrooks  v.  Springfield  Fire 
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The  manifest  injustice  of  the  rule  thus  enunciated  soon  became  ap- 
parent. Justice  Field  in  a  leading  ease,*  said :  ' '  The  doctrine  of  the 
exemption  of  a  corporation  from  suit  in  a  state  other  than  that  of  its 
creation,  was  the  cause  of  much  inconvenience  and  often  manifest  in- 
justice. The  great  increase  of  the  number  of  corporations  of  late  years, 
and  the  immense  extent  of  their  business,  only  inade  this  inconvenience 
and  injustice  more  frequent  and  marked.  Corporations  now  enter 
into  all  the  industries  of  the  country.  The  business  of  banking,  min- 
ing, manufacturing,  transportation  and  insurance  is  almost  entirely 
carried  on  by  them,  and  a  large  portion  of  the  wealth  of  the  country 
is  in  their  hands.  Incorporated  under  the  laws  of  one  state,  they 
carry  on  the  most  extensive  operations  in  other  states.    To  meet  and 


Ins.  Co.,  14  Conn.  301;  Frick  •^.  Hart- 
ford Life  Ins.  Co.,  179  Iowa  149,  159 
N.  W.  247;  Peekham  v.  North  Parish 
in  Haverhill,  16  Pick.  (Mass.)  274; 
Sullivan  v.  La  Crosse  &  M.  Steam 
Packet  Co.,  10  Minn.  386;  Moulin 
V.  Trenton  Mut.  Life  &  Fire  Ins.  Co., 
25  N.  J.  L.  57;  Cumberland  Coal  & 
Iron  Co.  V.  Hoffman  Steam  Coal  Co., 
30  Barb.  (N.  Y.)  159;  McQueen  v. 
Middletown  Mfg.  Co.,  16  Johns.  (N. 
T.)  5;  Cunningham  v.  Klamath  Lake 
E.  Co.,  54  Ore.  13,  101  Pac.  213,  1099; 
Eline  v.  Western  Maryland  E.  Co., 
253  Pa.  204,  97  Atl.  1076;  Park  Bros. 
&  Co.  V.  Oil  City  Boiler  Works,  204 
Pa.  453,  54  Atl.  334. 

In  a  case'deeided  in  New  York  in 
1819,  the  Supreme  Court  of  New  York, 
in  considering  the  question  whether 
the  law  of  that  state  authorized  an 
attachment  against  the  property  of 
a  foreign  corporation,  expressed  the 
opinion  that  a  foreign  corporation 
could  not  be  sued  in  the  state,  and 
gave  as  a  reason  that  the  process  must 
be  served  on  the  head  or  principal  of- 
ficer within  the  jurisdiction  of  the 
sovereignty  where  the  artificial  body 
existed,  observing  that  if  the  presi- 
dent of  the  bank  went  to  New  York 
from  another  state,  he  would  not  rep- 
resent the  corporation  there,  and  that 
"his  functions  and  his  character 
Would  not  accompany  him  beyond  the  . 
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jurisdiction  of  the  government  under 
whose  laws  he  derived  his  character. ' ' 
McQueen  v.  Middletown  Mfg.  Co.,  16 
Johns.  (N.  Y.)  5.  The  opinion  thus 
expressed  was  not,  perhaps,  necessary 
to  the  decision  of  the  ca^e,  but,  never- 
theless, it  was  cited  with  approval 
by  the  Supreme  Court  of  Massa- 
chusett,  the  court  adding  that  aU  for- 
eign corporations  were  without  the 
jurisdiction  of  the  process  of  the 
courts  of  the  commonwealth.  Peek- 
ham  V.  North  Parish  in  Haverhill,  16 
Pick.  (Mass.)   274. 

In  Ogdensburgh  &  C.  E.  Co.  v.  "Ver- 
mont &  C.  E.  Co.,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  §49,  255,  aff 'd  4  Hun  (N.  Y.) 
712,  the  statement  that  the  courts  at 
common  law  "had  no  jurisdiction  orf 
the  persons  of  foreign  corporations," 
is  followed  by  one  that  the  statutes 
have  provided  no  means  "whereby  the 
personal  appearance"  <rf  them  can  be 
compelled,  and  this  by  a  statement 
that  "it  is  only  in  cases  of  voluntary 
appearance  that  our  courts  can  have 
jurisdiction  of  the  persons  of  foreign 
corporations."  Obviously  this  means 
that  the  courts  have  the  power  to 
hear  and  determine  if  a  process  or  ap- 
pearance brings,  or  can  bring,  the 
corporation  into  court. 

4  St.  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  Ed.  222. 
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obviate  this  inconvenience  and  injustice,  the  legislatures  of  several 
states  interposed  and  provided  for  service  of  process  on  officers  and 
agents  of  foreign  corporations  doing  business  therein.  Whilst  the 
theoretical  and  legal  view,  that  the  domicile  of  a  corporation  is  only 
in  the  state  where  it  was  created,  was  admitted,  it  was  perceived  that 
v/hen  a  foreign  corporation  sent  its  officers  and  agents  into  other  states 
t»nd  opened  offices  there,  it  was  in  effect,  as  much  represented  by  them 
there  as  in  the  state  of  its  creation.  As  it  was  protected  by  the  laws 
of  those  states,  allowed  to  carry  on  its  business  within  their  borders, 
and  to  sue  in  their  courts,  it  seemed  only  right  that  they  should  be 
held  responsible  in  those  courts  to  obligations  and  liabilities  there 
incurred.  All  there. is  in  the  legal  residence  of  a  corporation  in  the 
state  of  its  creation  consists  in' the  fact  that  by  its  laws  the  corporators 
are  associated  together,  and  allowed  to  exercise  as  a  body  certain 
functions,  with  a  right  of  succession  in  its  members.  Its  officers  and 
agents  constitute  all  that  is  visible  of  ils  existence ;  and  they  may  be 
authorized  to  act  for  it  without  as  well  as  within  the  state.  There 
would  seem,  therefore,  to  be  no  sound  reason  why,  to  the  extent  of 
their  agency,  they  should  not  be  deemed  to  represent  it  in  the  states 
for  which  they  are  respectively  appointed,  when  it  is  called  to  legal 
responsibility  for  their  transactions.  The  case  is  unlike  that  of  suits 
against  individuals.  They  can  act  by  themselves,  and  upon  them 
process  can  be  directly  served,  but  a  corporation  can  only  act  and  be 
reached  through  agents.  Serving,  process  on  its  agents,  for, matters 
within  the  sphere  of  their  agency,  is,  in  eifect,  serving  process  on  it  as 
much  as  if  such  agents  resided  in  the  state  where  it  was  created. ' '  ^ 

5  See  also  Western  U.  Tel.  Co.  v.  its  officers  and  agents,  in  territory  far 
Pleasants,  46  Ala.  641;  City  Fire  Ins.  remote  from  that  in  which  it  was  sup- 
Co.  V.  Carrugi,  41  Ga.  660;  Showen  v.  posed  to  have  its  only  legal  existence. 
J.  L.  Owens  Co.,  158  Mich.  321,  133  Great  hardship  and  inconvenience  re- 
Am.  St.  Eep.  376,  122  N.W.  640;  Bar-  suited  oftentimes  from  the  applica- 
nett  V.  Chicago  &  L.  H.  B.  Co.,  4  Hun  tion  of  this  rule,  which  had  the  effect 
(N".  Y.)   114.  of   compelling  those   who   sought   re- 

The  Supreme  Court  of  Georgia,  in  dress    for   breaches    of    contract   and 

considering  the  early  doctrine  that  it  other  legal  wrongs  against  the  corpo 

was   impossible  for   a   corporation   to  ration   to  bring   their   actions   in  the 

migrate  beyond  the  bounds  of  its  ere-  courts  of  the  jurisdiction  creating  the 

ator,  and,  therefore,  it  could  not  be  corporation;  the  expenses  of  the  rem- 

sued  in   a   foreign  jurisdiction,  said:  edy  in  many  cases  amounting  to  more 

' '  While  under  this  view  as  a  matter  of  than  what  would  have  been  the  fruits 

theory  the  corporation  did  not  migrate,  of  recovery."    Beeves  v.  Southern  E. 

yet  as  a  matter  of  fact  its  officers  and  Co.,  121  Ga.  561,  70  L.  E.  A.  513,  2 

agents  did;  and  contracts  were  made  Ann.  Cas.  207,  49  S.  E.  674. 
in  its  name  and  wrongs  committed  by 
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The  mo^e  recent  cases,  in  departing  from  the  earlier  doctrine  in  ref- 
erence to  suing  a  corporation  and  serving  its  officers  or  agents  with 
process  in  another  jurisdiction  than  that  in  which  it  was  incorporated, 
do  so  upon  the  ground  that  a  corporatioii,  by  doing  business  in  an- 
other state  or  country  than  that  by  which  it  was  created,  impliedly 
submits  to  the  jurisdiction  of  its  courts  in  litigation  relating  to  such 
business,  and  may  be  regarded,  for  such  purpose,  as  constructively 
present  in  the  officer  or  agent  representing  it  in  such  business,  so  that 
service  on  such  officer  or  agent  is  good  service  upon  it.®  The  Supreme 
Court  of  the  United  States  has  said :  ' '  The  manifest  injustice  which 
would  ensue,  if  a  foreign  corporation,  permitted  by  a  state  to  do 
business  therein  and  to  bring  suits  in  its  courts,  could  not  be  sued  in 
those  courts,  and  thus,  while  allowed  the  benefits,  be  exempt  from  the 
burdens  of  the  laws  of  the  state,  has  induced  many  states  to  provide 
by  statute  that  a  foreign  corporation  making  conttaets  within  the 
state  shall  appoint  an  agent  residing  therein,  upon  whom  process  may 
be  served  in  actions  upon  such  contracts.  This  court  has  often  held 
that  wherever  such  a  statute  exists,  service  upon  an  agent  so  ap- 
pointed is  sufficient  to  support  jurisdiction  of  an  action  against  the 
foreign  corporation,  either  in  the  courts  of  the  state,  or,  when  con- 
sistent with  the  acts  of  Congress,  in  the  courts  of  the  United  States 
held  within  the  state,  but  it  has  never  held  the  existence  of  such  a 
statute  to  be  essential  to  the  jurisdiction  of  the  circuit  courts  of  the 
United  States."' 

The  doctrine  enunciated  in  early  American  eases,  which  have  been 
adverted  to  above,  does  not  obtain  in  England,  and  it  is  there  settled 
that  a  foreign  corporation  which  does  business  in  a  country  other  than 

6  Barrow  Steamship  Co.  v.  Kane,  ' '  The  recognition  of  the  hardship 
170  U.  S.  600,  42  L.  Ed.  964;  Showen  resulting  from  the  rule  that  a  eorpo- 
V.  J.  L.  Owens  Co.,  158  Mieh.  321,  ration  could  not  be  sued  in  a  jurisdic- 
133  Am.  St.  Eep.  376,  122  N.  W.  640;  tion  foreign  to  that  which  gave  it  ex- 
Libbey  v.  Hodgdon,  9  N.  H.  394;  Mer-  istenee  brought  about   a  modification 

-cer  V.  Pennsylvania  E.  Co.,  42  N.  J.  L.  of  the  rule,  to  the  extent  that  where 

490;  National  Condensed  Milk  Co.  v.  a  foreign  corporation  located  an  agent 

Brandenburgh,  40  N.  J.  L.  111.  in  a  foteign '  jurisdiction,  and  actually 

7  Barrow  Steamship  Co.  v.  Kane,  transacted  busihess  in  a  foreign  juris- 
170  U.  S.  100,  42  L.  Ed.  964.  See  also  dietionj  it  so  far  acquired  a  residence 
Shaw  v.  Quineey  Min.  Co.,  145  U.  S.  in  that  jurisdiction  as  to  make  it 
444,  36  L.  Ed.  768;  New  England  Mut.  amenable  to  the  process  of  the  courts 
Life  Ins.  Co.  v.  Woodworth,  111  TJ.  S.  thereof  om  all  causes  of  action  orig- 
138,  28  L.  Ed.  379;  Ex  parte  Sehollen-  inating  within  that  jurisdiction." 
berger,  96  U.  S.  369,  24  L.  Ed.  853;  Beeves  v.  Southern  E.  Co.,  121  Ga. 
Lafayette  Ins.  Co.  v.  French,  18  How.  561,  70  L.  E.  A. -513,  2  Ann.  Cas.  307, 
iV.S.)  404,  15  L.  Ed.  451.  49  S.  E.  674. 

10205 


§  6005]  Private  Cobpoeations  [Ch.  65 

that  of  its  creation  will  be  considered  a  resident  and  treated  as  if  it 
were  established  by  English  law,*  and  may  be  subjected  to  suit  by 
service  made  upon  one  of  its  principal  officers  there  residing  and 
representing  it  in  the  realm.^ 

§  6006.  Requisites  to  jurisdiction  to  render  personal  judgment 
against  foreign  corporation.  As  has  been  seen  elsewhere  if  a  cor- 
poration has  real  or  personal  property  in  another  state  or  country 
than  that  by  which  it  was  created,  it  may  be  proceeded  against  in  such 
other  state  by  attachment  of  the  prdperty,  or  some  other  similar  pro- 
ceeding, as  in  the  case  of  any  other  nonresident,  for  the  proce'ediag 
is  in  rem,  and  it  is  not  necessary  that  the  court  shall  acquire  jurisdic- 
tion of  the  corporation.^"  A  jurisdiction  in  rem  (or  quasi  in  rem) 
may  be  had-  over  the  property  of  a  foreign  corporation,  including 
debts  owing  to  it,  which  may  be  and  is  attached  by  valid  process  of 
foreign  attachment,  but  no  judgment  in  personam  can  result  from 
such  process.^^  It  is  well  settled,  however,  that  a  court  of  justice 
cannot  acquire  jurisdiction  over  the  person  of  a  defendant  so  as  to 
render  a  judgment  in  personam  against  him  except  by  actual  service 
of  notice  within  the  jurisdiction  upon  him  or  by  his  waiver,  by  gen- 
eral appearance  or  otherwise,  of  the  want  of  due  serviee.^^     This 

8  Lhoneux  v.  Hong  Kong  &  Shang-  Virginia.  Bank  of  United  States  v. 
hai  Banking  Corporation,  L.  E.,  33  Oh.  Merchants'  Bank  of  Baltimore,  1  Bob.- 
Div.  446;  Nutter  v.  Messageries  Mari-      573. 

times,  54  L.  J.  Q.  B.  527;  Newby  v.  Wisconsin.    Fond  du  Lae  Cheese  & 

Von  Oppen,  L.  E.  7  Q.  B.  293;  Haggin  Butter  Co.  v.  Heuningsen  Produce  Co., 

V.  Comptoir  D'Escompte  de  Paris,  L.  141  Wis.  70,  123  N.  W.  640. 

E.  23  Q.  B.  Div.  519,  58  L.  J.  Q.  B.  It  is  held  in  Louisiana  that  a  for- 

508.  eign  corporation  which  is  a  mortgage 

9  Haggin  v.  Comptoir  D  'Eecompte  de  debtor  may  be  proceeded  against  and 
Paris,  7  Q.  B.  Div.  519;  Newby  v.  Von  the  mortgage  foreclosed  via  exeeutiva, 
Oppen,  L.  E.  7  Q.  B.  Div.  293.  See  by  appointing  an  attorney  for  the  ab- 
Barrow  Steamship  Co.  v.  Kane,  170  sentee.  The  court  said:  "The  pro- 
U.  8.  100,  42  L.  Ed.  964.  ceedings  of  foreclosure  via  exeeutiva 

10  See  §3129,  supra.     See  also:  were  in  their  nature  in  rem  and  are 
Georgia.      Wilson    v.    Danf  orth,   47      binding  upon  all  parties  in  interest  un- 

Ga.  676.  til  set  aside.     The  corporation  being 

Massachusetts.     Potter  v.  Lapointe  bound,  a  fortiori  of  the  stockholders 

Maeh.    Tool    Co.,    201    Mass.    557,    88  whose  interests  are  represented  by  the 

N.  E.  418.  corporation    are    bound."      Buck    v. 

Tennessee.  Brewer  v.  De  Camp  Glass  Massie,  109  La.  776,  33  So.  767. 

Casket  Co.,  201  S.  W.  145.  11  See  §  2977,  supra;  Michigan  Trust 

Texas.     Banco   Minero    v.    Boss    &  Co.  v.  Probaseo,  29  Ind.  App.  109,  63 

Masterson  (Tex.  Civ.  App.),  138  S.  W.  N.  E.  255. 

224.  12  Clark  V.  Wells,  203  U.  S.  163,  51 
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principle  is  applicable  to  all  courts  and  to  corporations  as  well  as  to 
individuals.^' 

The  constant  tendency  of  judicial  decisions  in  modern  times  has 
been  in  the  direction  of  putting  corporations  upon  ^the  same  footing 
as  natural  persons  in  regard  to  the  jurisdiction  of  suits  by  or  against 
them,  and  ^*  the  principles  in  relation  to  the  acquisition  of  jurisdic- 
tion over  nonresident  defendants  apply  with  the  same  force  to  for- 
eign corporations  as  to  natural  persons.^*  No  personal  judgment,  but 
only  one  in  rem  against  property  can  be  rendered  against  a  foreign 
corporation  where  it  does  not  appear  and  no  process  to  compel  per- 
sonal appearance  is  provided.*® 


L.  Ed.  138;  Caledonian  Coal  Co.  v. 
Baker,  196  TJ.  S.  432,  49  L.  Ed.  540; 
Goldey  v.  Morning  News,  156  U.  S. 
521,  39  L.  Ed.  517;  Mexican  Cent.  E. 
Co.  V.  Pinekney,  149  U.  S.  209,  37  L. 
Ed.  699;  Pennoyer  v.  NefE,  95  U.  S. 
715,  24  L.  Ed.  565  (the  leading  case) ; 
Atchison,  T.  &  S.  F.  By.  Co.  v.  Weeks, 
248  Fed.  970;  Vance  v.  Pullman  Co., 
160  Fed.  707;  Hammond  v.  Board  of 
Trade,  125  Fed.  463;  Potter  v.  La- 
pointe  Machine  Tool  Co.,  201  Mass. 
557,  88  N.  E.  418;  Fond  du  Lae  Cheese 
&  Butter  Co.  v.  Eenningsen  Produce 
Co.,  141  Wis.  70,  123  N.  W.  640. 

13  Caledonian  Coal  Co.  v.  Baker, 
196  TJ.  S.  432,  49  L.  Ed.  540;  St.  Clair 
V.  Cox,  106  TJ.  S.  350,  27  L.  Ed.  222; 
Parrott  v.  Alabama  Gold  Life  Ins.  Co., 
5  Fed.  391. 

14  Barrow  Steamship  Co.  v.  Eane, 
170  TJ.  S.  100,  42  L.  Ed.  964.  See  Me- 
Nichol  v.  United  States  Mercantile 
Reporting  Agency,  74  Mo.  457; 
Thompson  v.  Meridian  Life  Ins.  Co., 
Indianapolis,  Indiana,  38  S.  D.  570, 
162  N.  W.  373. 

"The  great  weight  of  modern  au- 
thority is  to  the  effect  that  a  foreign 
corporation  may  be  sued  where  it  is 
found  just  the  same  as  an  individual, 
and  this  we  understand  to  be  the  hold- 
ing of  the  federal  courts  themselves. ' ' 
Vicksbnrg,  S.  &  P.  B.  Co.  v.  Forchei- 
mer,  113  Miss.  531,  74  So.  418. 

15  St.  Clair  v.   Cox,   106  TJ.  S.  350, 


27  L.  Ed.  222;  Fairfax  Forrest  Min. 
&  Mfg.  Co.  V.  Chambers,  75  Md.  604, 
23  Atl.  1024.  See  also  Sill  v.  Bank 
of  United  States,  5  Conn.  102;  Potter 
v.  Lapointe  Machine  Tool  Co.,  201 
Mass.  557,  88  N.  E.  418;  New  York 
Life  Ins.  Co.  v.  Best,  23  Ohio  St.  105; 
Multnomah  Lumber  Co.  v.  Weston 
Basket  Co.,  54  Ore.  22,  99  Pae.  1046, 
102  Pac.  1. 

16  TTuited  States.  Swarts  v.  Christie 
Grain  &  Stock  Co.,  166  Fed.  338; 
Vance  v.  Pullman  Co.,  160  Fed.  707. 
See  also  Goldey  v.  Morning  News,  156 
U.  S.  518,  39  L.  Ed.  517;  St.  Clair  v. 
Cox,  106  U.  S.  350,  27  L.  Ed.  222;  Car- 
penter V.  Westinghouse  Air-Brake  Co., 
32  Fed.  434;  United  States  v.  Ameri- 
can Bell  Tel.  Co.,  29  Fed.  17. 

'Massachusetts.  Po;tter  v.  Lapointe 
Machine  Tool  Co.,  201  Mass.  557,  88 
N.  E.  418. 

New  York.  Coolidge  v.  American 
Realty  Co.,  91  App.  Div.  14,  86  N.  Y. 
Supp.  318;  Ogdensburgh  &  C.  B.  Co. 
V.  Vermont  &  C.  R;  Co.,  16  Abb.  Pr. 
(N.  S.)  249,  aff'd  4  Hun  712. 

Oregon.  Multnomah  Lumber  Co.  v. 
Weston  Basket  Co.,  54  Ore.  22,  102 
Pac.  1,  99  Pae.  1046;  Cunningham  v. 
Klamath  Lake  B.  Co.,  54  Ore.  13,  101 
Pac.  213,  1099;  Aldrieh  v.  Anchor 
Coal  &  Development  Co.,  24  Ore.  32,  41 
Am.  St.  Bep.  831,  32  Pac.  756. 

Wisconsin.  Fond  du  Lac  Cheese  & 
Butter  Co.  v.  Henningsen  Produce  Co., 
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The  courts  of  a  state  cannot  acquire  jurisdiction  of  an  action  at 
law  or  suit  in  equity  against  a  foreign  corporation,  so  as  to  render  a 
personal  judgment  against  it  unless  the  corporation  comes  within  the 
jurisdiction  of  the  state  so  that  process  may  be  served  upon  it,  or 
unless  it  voluntarily  appears  and  submits  to  the  jurisdiction.  If  a 
foreign  corporation  is  not  doing  business  in  a  state,  service  of  process 
upon  an  officer  or  agent  who  happens  to  come  into  the  state,  whether 
upon  his  own  business  or  casually  on  business  for  the  corporation, 
is  not  service  upon  the  corporation  and  can  give  no  jurisdiction  as 
against  it,  for  the  agent  or  officer  does  not  represent  the  corporation 
in  such  a  case.  And  by  the  overwhelming  weight  of  authority,  this  is 
true  even  where  a  statute  authorizes  service  of  process  upon  the  officers 
or  agents  of  foreign  corporations.^'      It  is  essential  that  a  foreign 


141  "Wis.  70,  123  N.  W.  640. 

"The  courts  of  this  eonumonwealth 
apart  from  statute  have  no  jurisdic- 
tion over  a  foreign  corporation  unless 
it  voluntarily  appears,  except  so  far 
as  its  property  may  be  attached,  and 
then  only  to  the  extent  of  the  prop- 
erty attached.  Andrews  v.  Michigan 
Central  E.  Co.,  99  Mass.  534,  97  Am. 
Dee.  51;  Desper  v.  Continental  Water 
Meter  Co.,  137  MassJ  252;  Eliot  v. 
McCormick,  144  Mass.  10."  Potter 
v.  Lapointe  Machine  Tool  Co.,  201 
Mass.  557,  88  N.  B.  418. 

By  statute  (Hill's  Ann.  Laws  Ore- 
gon, §  516),  no  jurisdiction  over  for- 
eign corporations  exists  unless  they 
are  doing  business  in  the  state  or  ap- 
pear generally  in  the  g,ction.-  This 
i;  said  by  the  court  to  be  declaratory 
of  the  common  law.  Farrell  v.  Oregon 
Gold-Min.  Co.,  31  Ore.  463,  50  Pao. 
186,  49  Pac.  876. 

Such  fact  should  appear  in  the  rec- 
ord in  order  to  support  a  default  judg- 
ment against  the  corporation  based 
upon  service  of  process  upon  the  resi- 
dent agent  of  the  corporation.  Mult- 
nomah Lumber  Co.  v.  Weston  Basket 
Co.,  54  Ore.  22,  102  Pac.  1,  99  Pae. 
1046. 

17  United  States.  Kendall  v.  Ameri- 
can Automatic  Loom  Co.,  198  U.  S.  477, 


49  L.  Ed.  1133;  Caledonian  Coal  Co.  v. 
Baker,  196  U.  S.  432,  49  L.  Ed.  540; 
Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  406,  47  L.  Ed.  1113,  afE'g 
110  Fed.  730;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  43 
L.  Ed.  569;  Barrow  Steamship  Co.  v. 
Kane,  170  TJ.  S.  100,  42  L.  Ed.  964; 
Goldey  v.  Morning  News,  156  U.  S. 
518,  39  L.  Ed.  517;  Mexican  Cent.  E. 
Co.  V.  Pinkney,  149  U.  S.  194,  37  L. 
Ed.  699;  Fitzgerald  &  M.  Const.  Co. 
V.  Fitzgerald,  137  TJ.  S.  98,  34  L.  Ed. 
608;  St.  Clair  v.  Corx,  106  U.  S.  350, 
27  L.  Ed.  222;  Atchison,  T.  &  S.  F. 
Ey.  Co.  V.  Weeks,  248  Fed.  970;  Cooper 
V.  E.  L.  Welch  Co.,  218  Fed.  719; 
Michigan  Aluminum  Foundry  Co.  v. 
Aluminum  Castings  Co.,  190  Fed.  879; 
Swarts  V.  Christie  Grain  &  Stock  Co., 
166  Fed.  338;  Vance  v.  Pullman  Cc^ 
160  Fed.  707;  Jackson  v.  Delaware 
River  Amusement  Co.,  131  Fed.  134; 
Martin  v.  New  Trinidad  Lake  Asphalt 
Co.,  Ltd.,  130  Fed.  394;  Greenleaf  v. 
Railway  Postal  Clerks  Nat.  Ass'n,  130 
Fed.  209;  Louden  Machinery  Co.  v. 
American  Malleable  Iron  Co.,  127  Fed. 
1008;  Earle  v.  Chesapeake  &  O.  Ey. 
Co.,  127  Fed.  235;  Strain  v.  Chicago 
Portrait  Co.,  126  Fed.  831;  Central 
Grain  &  Stock  Exchange  v.  Chicago 
Board  of  Trad:e,  125  Fed.  463;  Board- 
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corporation  be  present,  or  have  been  present,  within. the  jurisdiction 


man  v.  S.  S.  McClure  Co.,  123  Fed. 
614j  Scott  V.  Stockholders'  Oil  Co., 
122  Fed.  835;  Meeke  v.  Valley  town 
Mineral  Co.,  93  Fed.  697;  Bust  v. 
United  States  Water  Works  Co.,  70 
Fed.  129;  xAited  States  Graphite  Co. 
V.  Pacific  Graphite  Co.,  68  Fed.  442; 
Hazletine  v.  Mississippi  Valley  Fire 
Ins.  Co.,  55  Fed.  743;  Fidelity  Trust 
&  Safety  Vault  Co.  v.  Mobile  St.  Ey. 
Co,,  53  Fed.  850;  Eeifsnider  v.  Ameri- 
can Imp.  Pub.  Co.,  45  Fed.  433;  Bent- 
lif  V.  London  &  Colonial  Finance  Cor- 
poration, 44  Fed.  667;  Clews  v.  Wood- 
stock Iron  Co.,  44  Fed.  31;  Golden  v. 
Morning  News  of  New  Haven,  42  Fed. 
112;  St.  Louis  Wire-Mill  Co.  v.  Con- 
solidated Barb  Wire  Co.,  32  Fed.  802. 

California.  Willey  v.  Benedict  Co., 
145  Cal.  601,  79  Pae.  270;  Eureka 
Mercantile  Co.  v.  California  Ins.  Co., 
130  Cal.  153,  62  Pae.  393;  Lawrence 
V.  Ballou,  50  Cal.  258. 

Connecticut.  Middlebrooks  v.  Spring- 
field Fire  Ins.  Co.,  14  Conn.  301. 

District  of  OolumMa.  Lathrop  v. 
Union  Pae.  Ey.  Co.,  7  App.  Gas.  Ill; 
Ambler  v.  Archer,  1  App.  Cas,  94; 
Dallas  V.  Atlantic,  M.  &  O.  E.  Co., 
2  MacArthur  146. 

Illinois.  Midland  Pae.  B.  Co.  v.  Me- 
Dermid,  91  111.  170;  Schillinger  Bros. 
Co.  V.  Henderson  Brewing  Co.,  107 
111.  App.  335;  Galveston  City  Ey.  Co. 
V.  Hook,  40  111.  App.  547. 

Louisiana.  State  v.  North  Ameri- 
can Land  &  Timber  Co.,  106  La.  621, 
87  Am.  St.  Eep.  309,  31  So.  172. 

Massachusetts.  Potter  v.  Lapointe 
Machine  Tool  Co.,  201  Mass.  557,  88 
N.  E.  418;  Eothrock  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423,  23 
L.  E.  A.  863,  42  Am.  St.  Eep.  418,  37 
N.  E.  206;  Peekham  v.  North  Parish 
in  Haverhill,  16  Pick.  274. 

Michigan.  Newell  v.  Great  Western 
By.  Co.  of  Canada,  19  Mieh.  336.  See 
.ilso  Showen  v.  J.  L.  Owens  Co.,  158 


Mich.  321,  133  Am.  St.  Eep.  376,  122 
N.  W.  640. 

Minnesota.  State  v.  District  Court 
of  Eamsey  County,  26  Minn.  233,  2 
X.  W.  698. 

Mississippi.  New  Orleans,  J.  &  G. 
N.  E.  Co.  V.  Wallace,  50  Miss.  244. 

Missouri.  Middough  v.  St.  Joseph 
&  D.  C.  E.  Co.,  51  Mo.  520;  Latimer  v. 
Union  Pae.  Ey.  Co.,  43  Mo.  105,  97 
Am.  Dee.  378;  Jordan  v.  Chicago  & 
A.  E.  Co.,  105  Mo.  App.  446,  79  S.  W. 
1155;  Walter  A.  Selnicker  Supply  Co. 
V.  Mississippi  Cotton  Oil  Co.,  103  Mo. 
App.  94,  77  S.  W.  321;  Banister  v. 
Weber  Gas  &  Gasoline  Engine  Co., 
82  Mo.  App.  528. 

New  Jersey.  National  Condensed 
Milk  Co.'  v.  Brandenburgh,  40  N.  J.  L. 
Ill;  Camden  Boiling  Mill  Co.  v.  Swede 
Iron  Co.,  32  N.  J.  L.  15;  Moulin  v. 
Trenton  Mut.  Life  &  Fire  Ins.  Co., 
24  N.  J.  L.  222,  25  N.  J.  L.  57;  Puster 
V.  Parker  Mercantile  Co.  (N.  J.  Eq.), 
59  Atl.  232. 

New  Mexico.  Territory  v.  Baker, 
12  N.  M.  456,  78  Pae.  624,  aflE'd  196 
U.  S.  432,  49  L.  Ed.  540. 

New  York.  McQueen  v.  Middletown 
Mfg.  Co.,  16  Johns.  5. 

Ohio.  Eiter-Conley  Mfg.  Co.  v. 
Mzik,  23  Ohio  Cir.  Ct.  164. 

Oregon.  Multnomah  Lumber  Co.  v. 
Weston  Basket  Co.,  54  Ore.  22,  102 
Pae.  1,  99  Pae.  1046;  Cunningham  v. 
Klamath  Lake  E.  Co.,  54  Ore.  13,  101 
Pae.  213,  1099;  Farrell  v.  Oregon  Gold- 
Min.  Co.,  31  Ore.  463,  50  Pae.  186,  49 
Pae.  876;  Aldrieh  v.  Anchor  Coal  & 
Development  Co.,  24  Ore.  32,  41  Am. 
St.  Eep;  831,  32  Pae.  756. 

Pennsylvania.  Phillips  v.  Library 
Co.,  141  Pa.  St.  462,  23  Am.  St.  Eep. 
304,  21  Atl.  640;  Nash  v.  Evangelical 
Lutheran  Church,  1  Miles  78;  Bank  of 
Virginia  v.  Adams,  1  Pars.  Eq.  Cas. 
534. 

At  to  the  effect  of  service  upon  an 
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in  the  persons  of  its  agents  there  carrying  on  business  and  be  well 
served,  in  order  to  give  any  jurisdiction  in  personam  over  it,'*  but 
it  need  not  be  a  citizen,  resident  or  iuhabitant  in  addition  to  being 
thus  present,  if  the  jurisdiction  of  the  court  can  attach  either  because 
of  the  citizenship  or  residence  of  the  other  party,'*  or  because  the 
subject-matter  of  the  cause  of  action  is  physically  or  leg^y  within 
the  jurisdiction,^  provided  the  character  of  the  proceeding  or  the 
relief  sought  is  such  as  the  court  can  entertain  and  administer,  and 
provided  the  cause  of  action  is  not  local  to  some  other  jurisdiction.*' 
One  of  the  conditions  to  jurisdiction  in  personam  of  foreign  corpora- 
tions has  been  said  to  be  the  existence  of  local  legislation  making 
them  amenable  to  suit.**  Regardless  of  the  correctness  of  this  view, 
it  may  be  safely  said  that  such  legislation  will  doubtless  be  found  to 
have  been  enacted  in  every  state. 


officer  casually  or  temporarily  in  the 
state,   see   §  6041,   infra. 

18  United  States.  .International  Har- 
vester Co.  V.  Kentucky,  234  TJ.  S.  579, 
58  L.  Ed.  1479;  Cooper  v.  E.  L.  Welch 
Co.,  218  Fed.  719. 

District  of  Columbia.  Hoffman  v. 
Washington,  Virginia  Ky.  Co.,  44  App. 
Cas.  418;  Lathrop  v.  Union  Pac.  Ky. 
Co.,  7  App.  Cas.  Ill,  1  MacArthur  234. 

Minnesota.  Armstrong  Co.  v.  New 
York  Cent.  &  H.  E.  Co.,  129  Minn.  104, 
151  N.  W.  917. 

Ohio.  Barney  v.  New  Albany  &  S. 
B.  Qo.,  1  Handy  571. 

South  Carolina.  Tillinghast  v.  Bos- 
ton &  P.  R.  Lumber  Co.,  38  S.  C.  319, 
17  S.  B.  31. 

A  foreign  corporation  is  not  suable 
in  a  state  where  it  had  no  business  and 
had  not  gone,  and  service  being  made 
only  upon  its  president  who  was  casu- 
ally in  the  state  is  insufficient  to  sus- 
tain a  judgment  in  personam.  Moulin 
V.  Trenton  Mut.  Life  &  Fire  Ins.  Co., 
24  N.  J.  L.  222.     See  §  6041,  infra. 

19  See  §§2957,  2958,  2959,  supra. 
See  also  Rehm  v.  German  Ins.  &  Sav. 
Institution,  125  Ind.  135,  25  N.  E.  173; 
United  States  Health  &  Accident  Ins. 
Co.  V.  Batt,  49  Ind.  App.  277,  97  N.  E. 
195;  Byers  v.  Union  Cent.  Life  Ins. 


Co.,  17  Ind.  App.  101,  46  N.  E.  475; 
Pietrarvia  v.  New  Jersey  &  H.  Rail- 
way &  Ferry  Co.,  197  N.  Y.  434,  91  N. 
E.  120,  aff'g  131  N.  Y.  App.  Div.  829, 
116  N.  Y.  Supp.  249;  English  v.  New 
York,  N.  H.  &  H.  R.  Co.,  161  N.  Y. 
App.  Div.  831,  146  N.  Y.  Supp.  963; 
Mallory  v.  Virginia  Hot  Springs  Co., 
157  N.  Y.  App.  Div.  253,  141  N.  Y. 
Supp.  961;  Robinson  v.  Oceanic  Steam 
Nav.  Co.,  112  N.  Y.  315,  2  L.  R.  A. 
636,  19  N.  E.  625. 

20  See  §  2959,  supra,  and  cases  there 
cited. 

21  See  §§  2957,  2960,  supra. 

22  Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569; 
Armstrong  Co.  v.  New  Yor\  Cent.  & 
H.  River  R.  Co.,  129  Minn.  104,  151 
N.  W.  917.  gee  also  Potter  v.  La- 
pointe  Machine  Tool  Co.,  201  Mass. 
557,  88  N.  E.  418;  Gerriek  &  Gerrick 
Co.  V.  Llewellyn  Iron  Works,  —  Wash. 
— ,  177  Pac.  692. 

See  §  2957. 

That  failure  of  the  state  in  which  it 
is  sitting  to  enact  such  legislation  will 
not  affect  a  federal  circuit  court's 
jurisdiction  of  an  action  against  a  Jor- 
eign  corporation,  see  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  42  L. 
Ed.  964. 


10210 


Ch.  65]  Foreign  Coepoeations  [§  6006 

A  judgment  recovered  against  a  foreign  corporation  in  an  action 
in  which  personal  jurisdiction  of  the  corporation  is  obtained,  is  not 
only  valid  in  the  state  in  which  it  is  rendered,  but  must  be  recognized 
as  vali^  in  every  other  state  and  in  the  federal  courts,  for  it  is  wdthin 
the  provision  of  the  Federal  Constitution  and  act  of  Congress  requir- 
ing full  faith  and  credit  to  be  given  in  each  state  to  the  properly' 
authenticated  records  and  judicial  proceedings  of  other  states.^ 
This,  however,  does  not  prevent  a  foreign  corporation  from  attack- 
ing a  judgment  against  it  by  showing  that  it  is  void  for  want  of  juris- 
lietion.^*  This  question  was  considered  by  the  Supreme  Court  of 
che  United  States,  and  it  was  there  held  that  "when  service  is  made 
within  the  state  upon  an  agent  of  a  foreign  corporation,  it  is  essential, 
in  order  to  support  the  jurisdiction  of  the  court  to  render  a  personal 
judgment,  that  it  should  appear  somewhere  in  the  record,  either  in 
the  application  for  the  writ,  or  accompanying  its  service,  or  in  the 
pleadings  or  the  finding  of  the  court,  that  the  corporation  was  engaged 
in  business  in  the  state.  A  transaction  of  business  by  the  corporation 
in  the  state,  general  or  special,  appearing,  a  certificate  of  service  by 
the  proper  officer  on  a  person  who  is  its  agent  there  would,  in  our 
opinion,  be  sufficient  prima  facie  evidence  that  the  agent  represented 
the  company  in  the  business.  It  would  then  be  open,  when  the  record 
is  offered  as  evidence  in  another  state,  to  show  that  the  agent  stood  in 
no  representative  character  to  the  company,  that  his  duties  were 
limited  to  those  of  a  subordinate  employee,  or  to  a  particular  transac- 
tion, or  that  his  agency  had  ceased  when  the  matter  in  suit  arose." 
And  it  was  held  in  this  case  that,  as  there  was  nothing  in  the  copy  of 
the  record  of  a  judgment  against  a  foreign  corporation  to  show  that 
the  foreign  corporation  was  engaged  in  business  in  the  state  in  which 
the  judgment  was  rendered  at  the  time  of  the  service  of  process  on 

28  St.  Clair  v.  Cox,  106  U.  S.  350,  27  Barrow  Steamship   Co.   v.  Kane,   170 

L.    Ed.    222;    Lafayette    Ins.    Co.    v.  U.   S.   100,   42   L.   Ed.   964;    Mexican 

French,  18  How.  (U.  S.)  404,  15  L.  Ed.  Cent.  By.  Co.  v.  Pinkney,  149  U.  S. 

451;  Eeyer  v.  Odd  Fellows'  Fraternal  194,  37  L.  Ed.  699;  St.  Clair  v.  Cox, 

Ace.  Ass'n  of  America,  157  Mass.  367,  lOfe  tJ.  S.  350,  27  L.  Ed.  222;   Good 

34  Am.  St.  Eep.   288,  32  N.  E.  469;  Hope   Co.   v.   Eailway   Barb   Fencing 

Moulin  V.  Trenton  Mut.  Life  &  Fire  Co.,  22  Fed.  635;  National  Metal  Co. 

Ins.  Co.,  25  N.  J.  L.  57.  v.    Greene    Consol.     Copper    Co.,    11 

24 Old   Wayne   Mut.   Life   Ass'n  v.  Ariz.  108,   9  L.  R.  A.   (N.  S.)    1062, 

MeDonough,  204  U.  S.  8,  51  L  Ed.  345;  89  Pac.  535;  Thum  v.  Pyke,  8  Idaho 

Kendall  v.  American  Automatic  Loom  11,  66  Pac.  157;   Multnomah  Lumber 

Co.,   198  U.  S.   477,  49  L.   Ed.  1133;  Co.  v.  Weston  Basket  Co.,  54  Ore.  22, 

Board  of  Trade  v.  Hammond  Elevator  102  Pac.  1,  99  Pae.  1046. 
C6.,  198  TT.  S.  42,4,  49   L.  Ed.   1111; 
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a  person  therein  as  its  agent,  and  the  return  of  the  officer  gave  no 
information  on  the  subject,  it  did  not  appear,  even  prima  facie,  that 
the  court  had  jurisdiction  to  render  a  personal  judgment  against  the 
I  corporation,  and  that  the  record,  therefore,  was  not  admissible  in 
another  state.^^ 

A  judgment  is  void  for  want  of  jurisdiction  if  there  was  no  suffi- 
cient appearance  or  submission  to  the  jurisdiction  by  the  corporation 
and  the  service  of  process  was  insufficient  to  bind  it.^® 

There  is  a  difference  of  opinion  in  the  federal  courts  as  to  whether 
a  foreign  corporation  is  present  within  a  state  or  federal  district 
where  it  only  sends  an  agent  there  respecting  a  particular  transaction. 
Rejecting  the  earlier  decisions  made  when  the  statute  required  that 
it  should  be  an  inhabitant  of  or  ''found"  within,  the  district,  the 
majority  rule  is  now  said  to  be  that  in  such  a  situation  it  is  not 
present  and  not  subject  to  state  jurisdiction,*''  but  some  of  the  deei- 


25  St.  Cladr  v.  Cox,  106  U.  S.  350, 
27  L.  Ed.  222. 

See  also  Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  100,  42  L.  Ed.  964; 
Mexican  Cent.  E.  Co.  v.  Pinkney,  149 
U.  S.  194,  37  L.  Ed.  699;  Good  Hope 
Co.  V.  Railway  Barb  Fencing  Co.,  22 
Fed.  635;  Gravely  v.  Southern  lee 
Mach.  Co.,  47  La.  Ann.  389,  16  So. 
866;  Latimer  v.  Union  Pae.  Ey.  Co., 
43  Mo.  105,  97  Am.  Dee.  378;  Moulin 
V.  Trenton  Mut.  Life  &  Fire  Ins.  Co., 
24  N.  J.  L.  222,  25  N.  J.  L.  57;  Mult- 
nomah Lumber  Co.  v.  Weston  Basket 
Co.,  54  Ore.  22,  102  Pae.  1,  99  Pae. 
1046. 

26  See  §  6019  et  seq.,  infra.  See 
also  St.  Clair  v.  Cox,  106  U.  S.  350, 
27  L.  Ed.  222. 

"It  is  an  elementary  principle  of 
jurisprudence  that  a  eoutt  of  justice 
cannot  acquire  jurisdiction  over  the 
person  of  one  who  has  no  residence 
within  its  territorial  jurisdiction,  ex- 
cept by  actual  service  of  notice  within 
the  jurisdiction  upon  him  or  upon 
someone  authorized  to  accept  service 
in  his  behalf,  or  by  his  waiver,  by 
general  appearance  or  otherwise  of 
the  want  of  due  service.     "Whatever 


effect  a  constructive  service  may  be 
allowed  in  the  courts  of  the  same  gov- 
ernment, it  cannot  be  recognized  as 
valid  by  the  courts  of  any  o^;her  gov- 
ernment." Goldey  v.  Morning  News, 
156  U.  S.  518,  39  L.  Ed.  517,  quoted 
with  approval  in  Conley  v,  Mathie- 
son  Alkali  Works,  190  U.  S.  405,  47 
L.  Ed.  1113,  aff'g  110  Fed.  730. 

The  important  distinction  between 
a  process  sufficient  to  constitute  due 
process  of  law  and  the  efficacy  ttf  the 
process  or  service  to  confer  jurisdic- 
tion over  the  corporation  is  illustrated 
in  a  case  in  the  Supreme  Court  of  the 
United  States  which  conceding  that  by 
the  state  practice  due  process  was  sat- 
isfied, declined  the  jurisdiction  and 
quashed  the  service  though  the  state 
court  would  have  treated  the  objection 
as  a  general  appearance  and  proceeded 
to  judgment  reserving  the  jurisdic- 
tional question.  Mexican  Cent.  E.  Co. 
V.  Pinkney,  149  U.  S.  194,  37  L.  Ed. 
699.       • 

27  Noel  Const.  Co.  of  Baltimore  City 
V.  George  W.  Smith  &  Co.,  193  Fed. 
492;  Hoyt  v.  Ogden  Portland  Cement 
Co.,  185  Fed.  889;  Wilkins  v.  Queen 
City  Savings  Bank  &  Trust  Co.,  154 
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sions  announce  a  contrary  view.^'  A  federal  court  does  not  acquire 
jurisdiction  of  a  foreign  corporation  by  service  of  process  upon  one 
of  its  directors  found  in  the  state  where  such  court  is  sitting,  but 
residing  elsewhere,  where  the  corporation  at  the  time  of  such  service 
was  not  transacting  business  in  the  state  by  either  an  agent  or  ono 
of  its  officers  appointed  to  represent  it  in  that  state  on  whom  the 
process  could  have  been  served,  ahd  there  was  no  statute  of  thg,t  state 
making  foreign  c6rporations  amenable  to  suits  in  that  state  as  a 
condition  to  their  transacting  business  therein.^ 

In  so  far  as  public  policy  is  invoked,  the  presence  of  the  corporation 
doing  business  in  the  state  is  a  factor  in  favor  of  retaining  jurisdic- 
tion.*" It  has  been  denied  that  a  tort  feasant .  defendant  can  urge 
the  public  policy  in  opposition  to  the  assumption  of  jurisdiction,  but 
the  soundness  of  the  decision  is  questionable.'^ 

Where  there  is  jurisdiction  over  a  foreign  corporation,  it  will  not 
,'■  be  declined  merely  because  such  action  will  not  harm  the  plaintiff  and 
will  supposedly  facilitate  the  taking  of  the  proof  in  the  action.'^ 

A  charter  provision  that  the  corporation  could  be  sued  only  in  the 


Fed.  173;  Ladd  MetaJs  Co.  v.  Amer- 
ican Min.  Co.,  152  Fed.  100.8;  Louden 
Machinery  Co.  v.  Malleable.;, Iron  Co., 
127  Fed.  1008;  United  States  Graphite 
Co.  V.  Pacific  Graphite,  Co.,  68  Fed. 
442;  Clews  v.  Woodstock  Iron  Co.,  44 
•Fed.  31.  See  also  Smithson  v.  Boneo, 
231  Fed.  349;  Golden,  Belknap  & 
Swartz  V.  Connersville  Wheel  Co.,  252 
Fed.  904. 

28  Brush  Creek  Coal  &  Mining  Co.  v. 
Morgan-Gardner  Elec.  Co.,  136  Fed. 
505;  New  Haven  Pulp  &  Board  Co.  v. 
Downingtown  Mfg.  Co.,  130  Fed.  605; 
Houston  y.  Filer  &  StoweU  Co., -85 
Fed.  757. 

29  Meeke  v.  Valleytown  Mineral  Co., 
93  Fed.  697.    See  §  6021,  infra. 

SOS^e  St.  Louis  &  S.  F.  R.  Co.  v. 
Arms,  —  Tex.  Civ.  App.  — ,  136  S.  W. 
1164;  Missouri,  K.  &.  T.  E,  Co.  V.  Kel- 
lerman,  39  Tex.  Civ.  App.  274,  87  S. 
W.  401. 

The  operation  of  its  railroad  within 
the  state  and  service  there  is  men- 
tioned as  a  reason  for  taking  jurisdic- 
tion against  a  foreign  corporation,  but 


no  statute  is  cited  making  material 
that  this  was  so,  and  as  theaction  was 
transitory,  jurisdiction  might  have 
been  retained  anyway.  See  Missouri, 
K.  &  T.  E.  Co.  V.  Kellerman,  39  Tex. 
Civ.  App.  274,  87  S.  W.  401. 

See  also  St.  Louis  &  S.  F.  E.  Co.  v. 
Hale,  —  Tex.  Civ.  App.  — ,  153  S.  W. 
411;  St.  Louis  &  S.  F.  E.  Co.  V.  Arms, 
—  Tex.  Civ.  App.  — ,  136  S.  W.  1164. 

In  earlier  Texas  cases  where  the 
fact  appeared  of  operating  a  railroad 
within  the  state,  the  objection  was 
made  on  ground  of  public  policy,  but 
was  not  sustained.  St.  Louis  &  S. 
F.  E.  Co.  V.  Smith,  34  Tex.  Civ.  App. 
G12,  79  S.  W.  340. 

31  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
Worley  (Tex.  Civ.  App.),  25  S. 
W.  478,  holding  that  the  public  policy 
of  entertaining  the  action  is  for  the 
court  to  decide,  and  the  tort-feasor 
has  no  interest  therein  and  cannot 
urge  or  question  it.    See  §  2957,  supra. 

32  State  V.  Grimm,  239  Mj.  135,  143 
S.  W.  483. 
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state  by  which  it  was  created  will  not  prevent  the  assumption  of 
jurisdiction  in  a  state  where  it  does  "business.''  Jurisdiction  of  a 
foreign  corporation  is  not  conferred  by  a  charter  provision  that  the 
corporation  may  sue  or  be  sued  "in  all  courts  within  the  United 
States.  "34 

To  obtain  jurisdiction  over  a  foreign  corporation  in  an  action 
brought  against  it  in  a  state  court,  'it  is  essential  that  there  be  a  strict 
compliance  with  the  provisions  of  the  statutes  of  the  state  which  confer 
jurisdiction  upon  the  court.*' 

§6007.  Who   may   maintain   suit   against   foreign   corporation. 

Where  a  foreign  corporation  is  amenable  to  suit  in  another  state  or 
country  than  that  by  which  it  was  created,  it  may  be  sued  by  a  non- 
resident, unless  there  is  some  restriction  on  the  rfght  of  nonresidents 
to  maintain  such  a  suit.'®    Under  a  statute  providing  that  a  foreign 


88  Shields  V.  Union  Cent.  Life  Ins. 
Co.,  119  N.  0.  380,  25  S.  B.  951. 

34Lathrop  v.  Union  Pac.  Ey.  Co.,  1 
llacArthur  (D.  C.)  234,  holding  that 
a  Kansas  corporation  is  not  made 
suable  where  it  has  no  office  and  does 
no  business  and  has  no  agent,  merely 
because  a  government  grant  extended 
all  the  .privileges  of  the  Union  Pacific 
Railroad  Company  to  it,  among  them 
that  of  suing  and  being  sued  in  all 
courts  within  the  United  States. 

SSAdkins  v.  Globe  Fire  Ins.  Co.,  45 
W.  Va.  384,  j32  S.  E.  194;  Kernan  v. 
Northern  Pac.  E.  Co.,  103  Wis.  356, 
79  N.  W.  403. 

See  §§  2989,  3012,  supra,  §  6029, 
infra. 

36  United  States.  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  42  L. 
Eel.  964;  Toumana  v.  Minnesota  Title 
Insurance  &  Trust  Co.,  67  Fed.  282. 

Georgia.  Hawkins  v.  Fidelity  & 
Casualty  Co.,  123  Ga.  722,  51  S.  B. 
724;  Eeeves  v.  Southern  Ey.  Co.,  121 
Ga.  561,  70  L.  E.  A.  513,  2  Ann.  Cas. 
207,  49  S.  E.  674,  overruling  Bawk- 
iiight  V.  Liverpool  &  L.  &  G.  Ins.  Co., 
55  Ga.  194;  South  Carolina  E.  Co.  v. 
Nix,  68  Ga.  722. 

Indiana.  Burns  v.  G,rand  Eapids  & 
I.  E.  Co.,  113  Ind.  169,  15  N.  E.  230. 


Maryland.  Ben  Franklin  Ins.  Co.  v. 
Gillett,  54  Md.  212. 

Massachusetts.  Bence  v.  New  York, 
N.  H.  &  H.  E.  Co.,  181  Mass.  221,  63 
N.  B.  417;  Johnston  v.  Trade  Ins.  Co., 
132  Mass.  432. 

Mississippi.  Pullman  Palace  Car  Co. 
V.  Lawrence,  74  Miss.  782,  22  So.  53. 

New  York.  Bobinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  315,  2  L. 
E.  A.  636,  19  N.  E.  625;  McCormiek 
V.  Pennsylvania  Cent.  R.  Co.,  49  N.  Y. 
303. 

Pennsylvania.  Knight  v.  West  Jer- 
sey E.  Co.,  108  Pa.  St.  250,  56  Am. 
Eep.  200. 

TexaSi  Western  U.  Tel.  Co.  v.  Shaw, 
33  Tex.  Civ.  App.  395,  77  S.  W.  433; 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Nichols  (Tex.  Civ.  App.),  24  S.  W. 
910. 

Wisconsin.  Bingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70,  34  L.  E.  A.  503, 
59  Am.  St.  Eep.  859,  68  N.  W.  664. 

See  also  §§  2957,  2959,  supra. 

This  is  the  common-law  rule.  Eob- 
iiison  V.'  Oceanic  Steam  Nav.  Co.,  112 
N.  Y.  315,  2  L.  E.  A.  636,  19  N.  B.  625; 
McCormiek  v.  Pennsylvania  Cent.  B. 
Co.,  49  N.  Y.  303. 

In  construing  a  statute  providing 
that  foreign  corporations  doing  busi- 
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corporation  having  a  usual  place  of  business  in  tha  state,  must,  before 
transacting  business  in  the  state  appoint  the  commissioner  of  cor-, 
porations  its  attorney  upon  whom  process  can  be  served  in  any  action 
against  it,  and  that  such  authority  shall  continue  "so  long  as  any 
liability  remains  outstanding  against  the  company"'  in  the  state,  it 
is  held  that  the  right  to  bring  suit  against  the  foreign  corpbration 
was  not  confined  to  citizens  of  the  state  but  extended  to  Tionresidentg 
upon  contracts  made  outside  the  state.^' 


nesB  within  the  state  may  be  sued  in 
any  court  within  the  state  having 
jurisdiction  of  the  subject-matter  in 
any  county  where  the  cause  of  action, 
or  pajt  thereof,  accrued,  or  in  any 
county  where  such  company  may  have 
an  agency  or  representative,  it'  was 
held  by  a  Texas  court  that  a  non- 
resident of  that  state  might  sue  a 
foreign  insurance  company  doing  busi- 
ness in  the  state  in  any  county  in 
the  state  where  such  corporation  had 
an  agent  and  representative.  The 
court  said:  "In  the  case  before  us, 
the  statute  having  given  jurisdiction 
of  the  defendant,  the  residence  of  the 
plaintiff  is  immaterial,  she  having  vol- 
untarily submitted  to  the  jurisdiction 
of  the  court.  We  cannot  hold,  as  ap- 
pellant insists  we  should,  that  the  stat- 
ute must  be  construed  to  apply  exclu- 
sively to  citizens  of  this  state,  grant- 
ing to  them,  only,  the  right  to  sue  in 
this  state,  foreign  coTporations  doing 
business  in  this  state.  Persons  non- 
resident who  are  permitted,  upon  prin- 
ciples of  comity,  to  sue  nonresidents 
found  within  our  jurisdiction,  may 
avail  themselves  of  the  statute,  and 
sue  a  foreign  corporation  found  doing 
business  here.  The  corporation  doing 
business  here  by  force  of  the  statute 
is  made  amenable  to  our  courts;  and 
in  applying  the  statute  the  question 
is  not,  who  may  sue  ?  but,  who  may  be 
sued?  The  statute  declares  that  non- 
resident corporations,  in  a  certain 
case,  may  be  sued  here,  and  provides 
for  service  upon  them.  The  terms  of 
the  statute  are  fully  met  if  they  are 
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found  here  doing  business,  and  in  onr 
judgment,  they  may  be  sued  by  a 
nonresident  plaintiff,  at  least  upon  the 
same  terms  that  such  plaintiff  could 
sue  a  nonresident  person  found  here; 
that  is,  in  the  same  character  of  ac- 
tion. Indeed,  we  think  the  statute 
opens  our  courts  to  all  persons  having 
suits  against  such  corporations  upon 
the  same  terms  as  in  suits  against 
citizens  of  the  state."  Mutual  Life 
Ins.  Co.  of  New  York  v.  Nichols  (Tex. 
Civ.  App.),  24  S.  W.  910. 

As  to  the  effect  of  the  Sou^h  Caro- 
lina statute  as  restricting  suits  by 
nonresidents  against  foreign  corpora- 
tions, see  Central  Bailroad  &  Banking 
Co.  V.  Georgia  Const.  &  Inv.  Co.,  32 
S.  C.  319,  11  a.  E.  192. 

STYoumans  v.  Minnesota  Title  In- 
surance &  Trust  Co.,  67  Fed.  282. 

The  Supreme  Court  of  Massachu- 
setts, in  construing  the  act,  held  that 
the  right  to  bring  suit  is  not  confined 
to  citizens  of  the  commonwealth,  but 
extends  to  nonresidents  upon  contracts 
made  outside  of  the  state.  In  John- 
ston v.  Insurance  Co.,  132  Mass.  432, 
the  contention  of  the  defendant  was, 
"that  the  court  will  not,  in  the  ab- 
sence of  express  statute  authority,  en- 
tertain jurisdiction  of  an  action  be- 
tween a  nonresident  plaintiff  and  a 
foreign  insurance  company  doing  busi- 
ness in  this  state,  upon  a  contract 
made  out  of  the  state,  and  insuring 
property  in  another  state,  where  no 
attachment  has  been  made,  and  no 
service  had  except  upon  the  insurance 
commissioner."    But  the  court,  in  re- 
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One  foreign  corporation  may  maintain  an  action  against  another 
foreign  corporation,  if  the  action  could  be  maintained  by  an  indi- 
vidual or  by  a  domestic  corporation,  unless  the  jurisdiction  of  the 
court  in  respect  to  actions  of  such  character  is  restricted  by  statute.^* 
But  the  right  of  a  foreign  corporation  to  sue  another  foreign  corpora- 
tion may  be  restricted  to  a  certain  class  of  actions.^^  In  New  York, 
it  is  provided  by  statute  that  an  action  against  a  foreign  corporation 
may  be  maintained  by  a  resident  of  the  state,  or  by  a  domestic  cor- 
poration, for  any  cause  of  action,  but  that  an  action  against  a  for- 
eign corporation  may  be  maintained  by  another  foreign  corporation, 
or  by  a  nonresident  in  one  of  the  following  cases  only :  (1)  Where  the 
action  is  brought  to  recover  damages  for  the  breach  of  a  contract  made 


ply  to  this  proposition,  said:  "It  is 
true  the  statute  does  not  in  express 
terms  provide  for  the  maintenance  of 
such  an  action,  nor  does  ^it  prohibit 
its  ma,intenanee.  The  statute  was  not 
framed  for  that  purpose;  its  object 
is  simply  to  provide  for  serving  upon 
such  companies  'all  lawful  processes 
in  any  action  or  proceeding'  against 
them.  The  words,  'all  lawful  proc- 
esses in  any  action  or  proceeding,' 
must  be  held  in  include  all  actions 
which  might  lawfully  be  brought 
against  a  company  thus  having  a 
domicile  of  business  in  this  common- 
wealth. It  is  also  true  that  the  main 
purpose  of  the  statute  is  to  secure 
to  our  own  citizens  the  benefit  of  our 
laws  and  tribunals  in  regard  to  eon- 
tracts  made  with  foreign  insurance 
companies  who  do  business  in  this 
state;  and  it  contains  particular  pro- 
visions which  clearly  indicate  this 
general  purpose.  But  it  is  true  of  all 
our  statutes,  applicable  to  our  own 
citizens,  that  their  primary  object  is 
the  benefit  of  our  own  citizens,  and  the 
security  and  protection  of  their  rights. 
We  have,  however,  always  extended 
the  privileges  of  our  laws  to  nonifesi- 
dents,  and  opened  orur  courts  to  their 
litigation,  if  the  defendant  can  be 
found  here.  Anc.  Chart.  91,  192.  And 
it  was  said  by  Chief  Justicje  Chap- 
man,  in   delivering   the   judgment   in 


Eoberts  v.  Knights,  7  AUen  449,  452: 
'It  is  consonant  to  natural  right  and 
justice  that  the  courts  of  every  civi- 
lized country  should  be  open  to  hear 
the  causes  of  all  parties  who  may  be 
resident  for  the  time  being  within  its 
limits.'  " 

It  is  held  in  Georgia  that  a  foreign 
corporation  doing  business  in  that 
state,  and  having  its  agents  located 
therein  for  that  purpose,  may  be  sued 
and  served  in  the  same  manner  as  do- 
mestic corporations  upon  any  transi- 
tory cause  of  action,  whether  originat- 
ing in  the  state  or  otherwise,  and  that 
it  is  immaterial  whether  the  plaintiff 
be  a  nonresident  or  a  resident  of  the 
state,  provided  the  enforcement  of  the 
cause  of  action  would  not  be  contrary 
to  the  laws  and  policy  of  the  state. 
Hawkins  v.  Fidelity  &  Casualty  Co., 
123  Ga.  722,  51  S.  E.  724,  citing 
Beeves  v.  Southern  Ey.  Co.,  121  Ga. 
561,  70  L.  E.  A.  513,  2  Ann.  Cas.  207, 
49  S.  E.  674,  which  overruled  Baw- 
knight  V.  Liverpool  &  L.  &  G.  Ins.  Co., 
55  Ga.  194. 

38  Emerson,  etc.  v.  MeCormick 
Mach.  Co.,  51  Mich.  5,  16  N.  W.  182.  . 

See  also  §§2957,  5993,  supra,  and 
§  6008,  infra. 

SODuquesne  Club  of  Pittsburgh  v. 
Penn  Bank,  35  Hun  (N.  Y.)  390.  See 
Colorado  State  Bank  v.  Gallagher,  76 
Hun  (N.  Y.)  310,  27  N.  Y.  Supp.  688. 


10216 


Ch.  65]  Foreign  Coepoeations  [§6007 

within  the  state,  or  relating  to  property  situated  within  the  state,  at 
the  time  of  the  making  thereof.  (2)  Where  it  is  brought  to  recover  real 
property  situated  within  the  state,  or  a  chattel,  which  is  replevied 
within  the  state.  (3)  Where  the  cause  of  action  arose  within  the 
state,  except  where  the  object  of  the  action  is  to  affect  the  title  to  real 
property  situated  without  the  state.*"  The  discrimination  between 
resident  and  nonresident  plaintiffs  is  probably  based  upon  reasons  of 
public  policy,  that  the  courts  of  the  state  should  not  be  vexed  with 
litigations  between  nonresident  parties  over  causes  of  action  which 
arose  out  of  the  territorial  limits  of  the  state,  and  every  rule  of  comity 
and  of  natural  justice  and  of  convenience  is  satisfied  by  giving  redress 
in  the  courts  of  such  state  to  nonresident. litigants,  where  the  cause 
of  action  arose  or  the  subject-matter  of  the  litigation  is  situated  within 
the  state.*^  It  is  held  under  such  a  statute  that  a  citizen  or  resident  of 
the  state,  or  a  domestic  corporation,  can  maintain  an  action  against 
a  foreign  corporation  for  any  cause-  of  action,  no  matter  where  it 
arose.*^  But  an  action  by  a  nonresident  plaintiff  against  a  foreign 
corporation  can  be  maintained  only  in  the  cases  specified  and  in  no 
f-ase  for  a  cause  of  action  which  arose  outside  of  the  state  limits,  as 
the  jurisdiction  of  the  courts  is  defined  and  limited  and  absolutely 

40  N.  Y.  Code  Civ.  Proe.  §  1780.  ajserimination   between   citizens,    but 

By  Laws  1913,  c.  60,  it  was  further  between    residents    and    nonresidents, 

provided  that  suit  may  be  maintained  Robinson  v.  Oceanic  Steam  Nay.  Co., 

by   a  nonresident   where   the   foreign  112  N.  Y.  315,  2  L.  E.  A.  636,  19  N. 

corporation   is   doing  business  in  the  E.   625.     See  also  Duquesne   Club   of 

state.  Pittsburgh  v.  Penn  Bank,  35  Hun  (N. 

See  for  construction  of  New  York  Y.)  390. 

statute,    Eobinson    v.    Oceanic    Steam  41  Robinson  v.  Oceanic  Steam  Nav. 

Xav.  Co.,  112  N.  Y.  315,  2  L.  E.  A.  Co.,  112  N.  Y.  315,  2  L.  R.  A.  636,  19 

636,  19  N.  B.  625;  Shelby  Steel  Tube  N.  E.  625. 

Co.  V.  Burgess  Gun  Co.,  8  N.  Y.  App.  42  Eobinson  v.  Oceanic  Steam  Nav. 

Div.  444,  40  N.  Y.  Supp.  871;  O'Brien  Co.,  112  N.  Y.  315,  2  L.  E.  A.  686,  19 

V.  Peoria  Water  Co.,  5  N.  Y.  App.  Div.  N.  E.  625.     See  also  Jacobs  v.  Mex- 

229,   39   N.   Y.   App.   Div.    121;    Dela-  iean   Sugar    Eefining   Co.,    104   N.    Y. 

ware,  L.  &  W:.  E.  Co.  v.  New  York,  App.  Div.   242,   93   N.   Y.  Supp.   776, 

S.  &  W.  E.  Co!,  12  N.  Y.  Misc.  230,  33  aff'g  45   N.   Y.  Misc.   180,  91  N.  Y. 

N.  Y.  Supp.  1081;  Selser  Bros.  Co.  y.  Supp.  902;  People  v.  American  Loan 

Potter  Produce  Co.,  62  N.  Y.  St.  Rep.  &  Trust  Co.,  62  Hun  (N.  Y.)  622,  17 

69,  80  Hun  554,  30  N.  Y.  Supp.  527,  N.  Y.  Supp.  76;  Babcook  v.  Schuylkill 

23  N.  Y.  Civ.  Proe.  848.  &  L.   Val.  Ey.   Co.,   56   Hun    (N.  Y.) 

See  also  §§2957,  2958,  2959,  supra.  649,  9  N.  Y.  Supp.  845;  Cofin  v.  Chi- 

It  was  held  prior  to  the  amendment  cago  N.  P.  Const.  Co.,  67  Barb.  (N.  Y.) 

of  1913  that  such  a  statute  was  not  337;  Cumberland  Coal  &  Iron  Co.  v. 

repugnant  to  sec.  2  of  Art,  4  of  the  Hoffman  Steap  Coal  Co.,  80  Bajb.  (N. 

Federal  Constitution,  as  it  made  no  Y.)   159;   House  v. ,  Copper,  30  Barb. 
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confined  to  the  cases  specified.**  Under  such  statute,  in  an  action  by 
a  nonresident  against  a  foreign  corporation  jurisdiction  will  not  be 
conferred  upon  the  court  even  though  the  parties  to  the  action  con- 
sent and  agree  that  the  court  shall  have  jurisdiction  of  the  contro- 
versy, and  the  court  on  its  own  motion  may  refuse  to  take  jurisdic- 
tion and  dismiss  the  action  at  any  stage  of  the  proceedings.**  When 
so  made  dependent  on  the  citizenship  or  residence  of  the  other  parties 
adverse  to  the  corporation,  a  personal  representative  residing  within 
the  jurisdiction  can  sue  it  if  the  cause  of  action  admits,*^  but  a  mere 
fiction  to  produce  a  resident  party  adverse  to  the  corporation  will  not 
suffice.*^ 


§  6008.  Actions  which  may  be  brought  a^fainst  foreign  corpora- 
tions.   In  the  absence  of  statute,  suits  against  a  foreign  corporation, 


(N.  T,)  157;  Ervin  v.  Oregon  Ky.  k 
Nav.  Co.,  62  How.  Pr.  (N.  Y.)  490; 
Prouty  V.  Michigaji  Southern  &  N.  I. 
E.  Co.,  4  Thomp.  &  C.  (N.  Y.)  230. 

48  Eobinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  2  L.  E.  A.  686,  19 
N.  E.  625;  Adams  v.  Penn  Bank,  35 
Hun  (N.  Y.)  393;  Duquesne  Club  of 
Pittsburgh  v.  Penn  Bank,  35  Hun  (n! 
Y.)  390;  Cumberland  Coal  &  Iron  Co. 
V.  Hoffman  Steam  Coal  Co.,  30  Barb. 
(N.  Y.)  159;  House  v.  Cooper,  30  Barb. 
(N.  Y.)  157;  Harriott  v.  New  Jersey 
E.  &  Transp.  Co.,  2  Hilt.  (N.  Y.)  262; 
Ervin  v.  Oregon  Ey.  &  Nav.  Co.,  62 
How.  Pr.  (N.  Y.)  490,  aff'd  28  Hun 
(N.  Y.)  269;  Brooks  v.  Mexican  Const. 
Co.,  49  N.  Y.  Super.  Ct.  234;  Cham- 
bers V.  Teron  &  Ballou  Co.,  56  V.  Y. 
Supp.  338. 

44  Eobinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  2  L.  E.  A.  636,  19 
N.  E.  625;  Davidsburgh  v.  Knicker- 
bocker Life  Ins.  Co.j  90  N.  Y.  526; 
Ervin  v.  Oregon  Ey.  &  Nav.  Co.,  62 
How.  Pr.  (N.  Y.)  490,  aff'd  28  Hun 
(N.  Y.)  269;  Brooks  v.  Mexican  Const. 
Co.,  49  N.  Y.  Super.  Ct.  234.  But  see 
Pease  v.  Delaware,  L.  &  W.  E.  Co.j 
10  Daly  (N.  Y.)  459. 

45  English  V.  New  York,  N.  H.  k 
H.  E.  Co.,  161  N.  Y.  App.  Div.  831, 
146  N.  Y.  Supp.  963. 


Under  such  statute  a  nonresident  of 
the  state  who  is  appointed  as  adminis- 
trator of  the  estate  of  a  deceased 
person  may  not  sue  a  foreign  corpo- 
ration in  the  courts  of  a  state,  as  he 
does  not  become  by  such  appointment 
in  any  sense  a  resident  of  the  state. 
Eobinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315,  2  L.  E.  A.  636,  19  N.  E. 
625. 

But  an  action  may  be  maintained 
by  a  resident  of  the  state  who  has 
received  letters  testamentary  therein 
as  executor  of  a  nonresident  decedent 
against  a  foreign  corporation  which 
has  issued  a  policy  of  insurance  on 
the  life  of  the  deceased  nonresident. 
Palmer  v.  Phoenix  Mut.  Life  Ins.  Co., 
84  N.  Y.  63. 

Noniresidenoe  of  only  one  of  several 
executors  orf  a  decedent  who  was  a 
resident  will  not  prevent  jurisdiction 
over  a  foreign  tort.  Mallory  v.  Vir- 
ginia Hot  Springs  Co.,  157  N.  Y.  App. 
Div.  252,  141  N.  Y.  Supp.  961. 

46  Pietraroia  v.  New  Jersey  &  H. 
Eailway  &  Ferry  Co.,  197  N.  Y.  434, 
91  N.  E.  120,  aff'g  131  N.  Y.  App. 
Div.  829,  116  N.  Y.  Supp,  249,  holding 
that  an  action  should  be  dismissed 
where  a  bank  deposit  was  made  to 
produce  an  appearance  of  assets  with- 
in the  state  so  as  to  have  a  resident 
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which  may  be  subjected  to  the  jurisdiction  of  the  courts  of  another 
state  or  country  than  that  by  which  it  was  created,  are  not  confined  to 
any  particular  class  of  cases.*'  In  some  jurisdictions,  it  is  held  that 
no  action  in  personam  can  be  maintained  against  a  foreign  corpbra- 


administratoT  to  sue  a  foreign  corpo- 
ration on  a  foreign  cause  of  action. 

47  United  States.  '  International  Har- 
vester Co.  V.  Kentucky,  234  U.  S.  579, 
58  L.  Ed.  1479;  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  42  L.  Ed.  964; 
Smolik  V.  Philadelphia  &  B.  Coal  & 
Iron  Co.,  222  Fed.  148;-  Tetl  v.  Con- 
solidated Coal  Co.  of  Maryland,  217 
Fed.  443. 

Arkansas.  American  Hardwood 
Lumber  Co.  v.  T.  J.  Ellis  &  Co.,  115 
Ark.  524,  171  S.  W.  899;  American 
Casualty  Co.  v.  Lea,  56  Ark.  539,  20 
S.  W.  416. 

District  of  Columbia.  Hoffman  v. 
Washington- Virginia  Ey.  Co.,  44  App. 
Cas.  418. 

Georgia.  City  Fire  Ins.  Co.  v.  Car- 
rugi,  41  Ga.  660;  Atlantic  Coast  Line 
R.  Co.  V.  Stet)hens,  11  Ga.  App.  520, 
75  S.  E.  841. 

Illinois.  Missouri  Eiver  Tel.  Co.  v. 
First  Nat.  Bank,  74  111.  217;  Pressed 
BadiatoT  v.  Hughes,  155  111.  App.  80; 
Pennsylvania  Co.  v.  Sloan,  1  lU.  App. 
364. 

Kansas.  German  Ins.  Co.  of  Free- 
port  V.  First  Nat.  Bank,  58  Kan.  86, 
62  Am.  St.  Kep.  601,  48  Pae.  592. 

Kentucky.  Chesapeake  &  O.  B.  Co. 
V.  Cowherd,  96  Ky.  113,  27  S.  W.  990. 

Minnesota.  See  Armstrong  Co.  v. 
New  York  Cent.  &  H.  B.  Co.,  129 
Minn.  104,  151  N.  W.  917. 

Mississippi.  Yicksburg,  S.  &  P.  B. 
Co.  V.  Forcheimer,  113  Miss.  531,  74 
So.  418;  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  So.  53;  New 
Orleans,  J.  &  G.  N.  E.  Co.  v.  Wallace, 
50  Miss.  244. 

"  Missouri.  See  Eobb  v.  Chicago  & 
A.  E.  Co.,  47  Mo.  540. 

New  Jersey.  See  National  Condensed 
Milk  Co.  V.  Brandenburgh,  40  N.  J.  L. 
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111;  Moulin  v.  Trenton  Mut.  Life  & 
Fire  Ins.  Co.,  24  N.  J.  L.  222,  25  N.  J. 
L.  57. 

Ohio.  Handy  v.  Insurance  Co.,  37 
Ohio  St.  366. 

Oregon.  Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  j^lOl  Pac.  213, 
1099. 

South  Carolina.  Abbeville  Elec. 
Light  &  Power  Co.  v.  Western  Elec- 
trical Supply  Co.,  61  S.  C.  361,  55  L. 
E.  A.  146,  85  Am.  St.  Eep.  890,  39 
S.  E.  559. 

South  Dakota.  Thompson  v.  Meri- 
dian Life  Ins.  Co.,  Indianapolis,  Indi- 
ana, 38  S.  D.  570,  162  N.  W.  373. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Telegraph  Co.,  114-Tenn. 
194,  86  S.  W.  390,  citing  Bank  of 
Augusta  v.  Earle,  13' Pet.  (U.  S.)  519, 
10  L.  Ed.  274.  See  Peters  v.  Neely,  84 
Tenn.  275. 

See  also  §§  2924-2948,  2960,  supra: 

A  corporation  is  "liable  to  suit  in 
a  foreign  jurisdiction  to  the  same  ex- 
tent and  under  the  same  circumstances 
as  an  individual.  *  »  *  The  only 
difdculty  in  the  way  is  a  practical  one. 
*  *  *  If  a  company  were  to  locate 
an  office  in  another  state,  and  its 
principal  officer  were  to  do  business 
there,  there  could  be  no  question  of 
his  liability  to  be  served."  City  Fire 
Ins.  Co.  V.  Carrugi,  41  Ga.  660. 

The  difficulty  of  serving  a  foreign 
corporation  is  technical  rather  than 
substantial,  .says  the  Virginia  Court 
of  Appeals,  and  speaking  of  one  ad- 
mitted to  the  state  on  an  equality  with 
domestic  corporations  and  subject  to 
the  same  liabilities,  it  was  held  suable 
on  service  made,  as  in  case  of  a  do- 
mestic corporation  with  its  head  office 
in  another  state  but  having  property 
where  the  cause  of  action  arose.    Bal- 
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tion  unless  the  contract  sued  on  was  made,  or  the  injury  complained 
of  was  suffered,  in  the  state  in  which  the  action  was  brought.*^    But 


timore    &    O.   B.    Co.   v.   Glallahue's 
Adm'rs,  12  Gratt.  (Va.)  655,  65  Am. 

Deo.  254. 

48  Dozier  Lumber  Co.  v.  Smith-Is- 
burgh  Lumber  Co.,  145  Ala.  317,  39 
So.  714;  Pullman  Palace  Car  Co.  v. 
Harrison,  122  Ala.  149,  82  Am.  St. 
Bep.  68,  25  So.  697;  Louisville  &  N. 
E.  Co.  V.  Nash,  118  Ala.  477,  41  L.  B. 
A.  331,  72  Am.  St.  Bep.  181,  23  So. 
825;  Eiohmond  &  D.  E.  Co.  v.  Trous- 
dale, 99  Ala.  389,  42  Am.  St.  Bep.  69, 
13  So.  23;  Alabama  G.  S.  E.  Co.  v. 
Chumlejr,  92  Ala.  317,  9  So.  286;  Iron 
Age  Pub.  Co.  V.  Western  U.  Tel.  Co., 
83  Ala.  498,  3  Am.  St.  Eep.  758,  3  So. 
449;  Louiflville  &  N.  B.  Co.  v.  Dooley, 
78  Ala.  524;  Equitable  Life  Assur. 
Society  v.  Vogel,  76  Ala.  441;  Central 
Bailroad  &  Banking  Co.  .v.  Carr,  76 
Ala.  388, 52  Am.  Bep.  339;  McDonald  v. 
MacArthur  Bros.  Co.,  154  N.  C.  122, 
69  S.  E.  832;  Bodgers  v.  Mutual  En- 
dowment Assessment  Ass'n,  17  S.  C. 
406;  Sawyer  v.  North  American  Life 
Ins.  Co.,  46  Vt.  697. 

In  Pullman  Palace  Car  Co.  v.  Har- 
rison, 122  Ala.  149,  82  Am.  Bep.  68, 
25  So.  697,  the  court  said:  "Can.  a 
foreign  corporation's  property  found 
in  this  state  be  attached  and  con- 
demned to  satisfy  a  demand  growing 
out  of  a  tort  committed  by  it  in  an- 
other state?  Without  legislative  en- 
actment, a  foreign  corporation  could 
not  be  sued  outside  of  the  state  of 
its  domicile,  for  the  reason  there  was 
no  means  provided  by  which  service 
could  be  had  upon  it.  By  the  common 
law,  tO'  maintain  a  personal  action 
against  a  corporation,  there  must  have 
been  service  of  process  upon  the  prin- 
cipal oflScers  within  the  jurisdiction  of 
the  sovereignty  creating  it.  The  offi- 
cer upon  whom,  in  the  sovereignty  of 
its  creation,  service  could  be  legally 
had,  binding  the  corporation,  it  may 


be,  could  be  found  in  another  juris- 
diction, but  he  was  not  regarded  as 
carrying  with  him  his  of&cial  functions, 
and  service  upon  him  there  could  not 
bind  the  corporation.  St.  Clair  v. 
Cox,  106  U.  S.  354,  1  Sup.  Ct.  354; 
Sullivan  v.  Timber  Co.,  103  Ala.  371, 
15  South.  941.  To  meet  and  obviate 
this  inconvenience,  and  oftentimes  in- 
justice, the  legislature  of  this  state 
has  enacted  statutes  by  which  process 
may  be  served  upon  the  agents  of  for- 
eign corporations  doing  business  in 
this  state.  We  do  not  deem  it  im- 
portant, to  a  correct 'decision  of  this 
case,  to  review  these  statutes.  They 
do  not  materially  differ,  for  the  pur- 
pose here  involved,  from  those  in  ex- 
istence when  the  case  of  Bailroad  Co. 
V.  Carr,  76  Ala.  388,  was  decided  by 
this  court.  In  that  case  the.  learned 
judge  reviewed  them  at  length,  and, 
after  an  exhaustive  examination  of 
cases  decided  by  other  courts,  held 
that  a  foreign  corporation,  though  do- 
ing business  in  this  state  through  its 
agents  located  here,  'COuld  not  be  held 
liable  by  our  courts  for  a  tort  com- 
mitted by  it  in  another  state.  We 
quote  this  conclusion  in  that  opinion 
as  he  there  so  aptly  and  tersely  states 
the  doctrine  by  saying:  'We  cannot 
think  that  it  was  the  intention,  of  the 
legislature,  in  any  of  the  statutes  we 
have  been  considering,  to  allow  for- 
eign corporations  to  be  sued  in  this 
state,  except  on  causes  of  action  orig- 
inating in  this  state,  or  on  contracts 
entered  into  in  reference  to  a  subject- 
matter  within  this  state.  To  hold 
otherwise  Trould  allow  foreign  corpo- 
rations which  transact  business  in  Ala- 
bama to  be  drawn  into  our  courts  for 
the  adjudication  of  every  contract 
they  may  make,  and  every  tort  and 
wrong  they  may  be  charged  with  com- 
mitting, even  in  the  state  which  gave 
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tiie  weight  of  modern  authority  is  to  the  effect  that  a  foreign  corpora- 


them  being.'  This  doctrine  is  reaf- 
firmed in  the  case  of  Railroad  Co.  v. 
Dooley,  78  Ala.  524,  where  a  resident 
of  this  state  sued  out  an  attachment 
against  a  resident  of  the  state  of  Ken- 
tucky, and  the  only  service  effected 
was  a  writ  of  garnishment  oil  the 
IJouisville  &  Nashville  Eailroad  Com- 
pany, a  foreign  cgrppration;  this  court 
holding  that  this  mode  of  service  can 
be  resorted, to  only  in  causes  of  action 
originating  in.  this  state,  or  on  con- 
tracts entered  into  with  reference  to 
a  subject-matter  within  this  state. 
The  case  of  Railroad  Co.  v.  Carr  is 
cited  approvingly  in  the  aases  of  Bail- 
road  Co.  V.  Trousdale,  99  Ala.  394,  13 
South.  23;  Eailroad  Co.  v.  Williams, 
113  Ala.  402,  21  South.  938;  Railroad 
Co.  V.  Chumley,  92  Ala.  317,  9  South. 
286.  These  eases  clearly  refused,  the 
relief  sought  by  the  plaintiffs  in  ?each 
because  the  court  was  vvithout  juris- 
diction to  hear  and  determine  their 
causes  of  action.  As  being  persuasive 
of  the  correctness  of  the  interpretation 
of  the  legislative  intent  as  declared 
in  Eailroad  Co.  v.  Carr,  supra,  we  call 
attention  to  subdivision  2  of  section 
669,  Code  1896  (section  3414,  Code 
1886),.  in  vyhieh  the  jurisdiction  of  the 
courts  of  chancery  is  limited,  as 
against  nonresidents,  to  causes  of  ac- 
tion arising  in  this  state,  or  the  act  on' 
vvhich  the  suit  is  founded  was  to  have 
b^e,n  performed  in,  this  state;  and  the 
case  of  .Iron  Age  Pub.  Co.  v.  W.  TJ. 
Tel.  Co.,  83/Ala.  498,  3  South.  449,  in 
which  it  is  construed.'' 

The  Supreme  Court  of  Georgia  in 
Beeves  v.  Southern  Ey.  Co.,  121  Ga. 
561,  70  L.,  E.  A.  513,  2  Ann.  Cas.  207, 
49  S.  E.  674,  considered  the  change 
in  the  views  of  the  courts  in  reference 
to  ;the  liability  of  a  foreign  corpora- 
tion to  be  sued  in  a  jurisdiction  other 
than  tlat  by  which  it  was  created, 
and  the  ease  will  be  found. to  be  in- 


structive upon  the  questions  now  be- 
iug  considered. 

Under  a  statute  providing  that  for- 
eign corporations  doing  business  in 
the  state  shall  constitute  and  appoint 
an  agent  residing  in  the  state  and 
authorized  by  a  written  appointment 
to  accept  service  of  process  in  any 
action  or  suit  pertaining  to  the  prop- 
erty, business  or  transactions  of  such 
corporation  within  the  state  in  which 
such  corporation  shall  be  a  party,,  and 
that  such  corporation  shall  have  and 
keep  continually  such  a  resident  agent, 
empowered  as  aforesaid  during  all  the 
time  such  corporation  shall  conduct 
or  carry  on  any  business  in  the  state, 
and  service  upon  him  shall  be  taken 
and  held  as  due  service  on  such  cor- 
poration notwithstanding  his  refusal 
on  any  ground  to  accept  service  vol- 
untarily, it  was  held  by  a  federal  court 
that  a  foreign  corporation  cannot  be 
brought  into  court  in  such  state  by 
service  upon  the  statutory  agent  of 
compulsory  process,  at  the  suit  of  a 
nonresident  to  defend  its  rights  in 
a  transitory  action  based  entirely  upon 
transactions  in  another  state.  The 
court  said:  "According  to  what  I 
deem  to  be  the  only  true  construction 
of  the  statute,  foreign  corporations 
are  not  obliged  to  confer  authority 
upon  their  agents  within  this  state 
to  represent  them  in  litigation  which 
does  not  pertain  to  either  property 
situated  within  this  state,  or  business 
conducted  or  carried  on  in  this  state, 
or  transactions  within  this  state;  and 
that  an  agent  of  a  foreign  corpora- 
tion having  only  the  authority  which 
the  statute  requires  foreign  corpora- 
tions to  confer  is  not  a  representative 
through  whom  a  foreign  corporation 
can  be  coerced  ,to  submit  for  adjudi- 
cation any  other  controversy,  and  that 
the  cause  of  action  alleged  in  the 
plaintiff's  complaint  in  this  case  csn- 
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tion  may  be  sued  in  a  transitory  cause  of  action  in  any  jurisdiction- 
where  it  can  be  found  in  the  sense  that  service  of  process  may  be 
perfected  upon  an  agent  or  officer  transacting  business  for  the  corpora- 
tion within  that  jurisdiction,  and  that  the  residence  of  the  plaintiff 
and  the  place  at  which  the  cause  of  action  arose  are  not  material 
questions  to  be  determined  to  maintain  jurisdiction  if  the  corporation 
can  be  found  and  served.*®  When  a  cause  of  action  is  transitory,  juris- 
diction may  be  taken  in  a  proper  venue,  though  the  defendant  is  a 


not  be  litigated  within  this  state  so 
long  as  the  defendant  declines  to 
waive  its  legal  objections  to  the.  juris- 
diction of  the  courts. ' '  Olson  v,  Buf- 
falo Hump  Min.  Co.,  130  Fed.  1017, 
distinguishing  Smith  v.  Empire  State- 
Idaho  Mining  &  Development  Co.,  127 
Fed.  462,  where  the  same  court  sus- 
tained the  validity  of  service  upon  the 
secretary  of  a  foreign  corporation  hav- 
ing its  principal  office  within  the  state, 
the  service  having  been  made  upon 
the  secretary  pursuant  to  an  express 
statutory  provision  authorizing  serv- 
ice of  summons  in  a  civil  action  to  be 
made  upon  such  officer. 

48  United  States.  Atchison,  T.  &  S. 
¥.  E.  Co.  V.  Sowers,  213  U.  S.  55,  53 
L.  Ed.  695;  Stone  v.  United  States, 
167  U.  S.  178,  42  L.  Ed.  127;  Dennick 
V.  Central  E.  Co.  of  New  Jersey,  103 
U.  S.  11,  26  L.  Ed.  439;  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Weeks,  248  Fed. 
970. 

Georgia.  Eeeves  v.  Southern  Ey. 
Co.,  121  Ga.  561,  70  L.  B.  A.  513,  2 
Ann.  Cas.  207,  49  S.  E.  674;  Atlantic 
Coast  Line  E.  Co.  v.  Stephens,  11  Ga. 
App.  520,  75  S.  E.  841. 

Illinois.  Pressed  Eadiator  Co.  v. 
Hughes,  155  111.  App.  80. 

South  Carolina.  Abbeville  Elee. 
Light  &  Power  Co.  v.  Western  Elec- 
trical Supply  Co.,  61  S.  C.  361,  55  L. 
R.  A.  146,  85  Am.  St.  Rep.  890,  39  S. 
B.  559. 

South  Dakota.  Thompson  v.  Meri- 
dian Life  Ins.  Co.,  38  S.  D.  570,  162 
N.  W.  373. 

Virginia.    Deatricks '  Adm  'r  v.  State 


Life  Ins.  Co.,  107  Va.  602,  59  S.  E. 
489. 

In  Pullman  Palace  Car  Co.  v.  Law- 
rence, 74  Miss.  782,  22  So.  53,  the  court 
extensively  reviewed  the  cases,  and 
sai,d:  "Until  the  hearing  of  the  able 
and  exhaustive  oral  argument  of  ap- 
pellant's counsel  in  support  of  this 
assignment,  we  had  supposed  there 
was,  in  our  own  state,  no  ground  left 
for  dispute  that  in  transitory  actions, 
whether  in  tort  or  on  contract,  our 
comrts  were  wide  open  to  any  suitor, 
resident  or  nonresident,  against  his 
adversary,  whether  resident  or  non- 
resident, whether  a  natural  person  or 
an  artificial  one,  regardless  of  where 
the  right  of  action  occurred,  if  only 
the  courts  had  jurisdiction  of  the  sub- 
ject-matter, and  eould  obtain  jurisdic- 
tion of  the  party,  either  by  a  volun- 
tary appearance,  or  by  service  of  pro- 
cess. We  are  aware  that  there  is  some 
divergence  of  opinion  on  this  subject 
between  the  courts  of  last  resort  in 
this  country,  and  that  apparent  author- 
ity can  be  found  lor  holding  that  a 
foreign  corporation  resident  in  one 
state  may  not  be  sued  in  another  state 
by  a  resident  of  the  first  state  on  a 
cause  of  action  arising  in  the  first 
state.  But  even  these  cases  will  be 
found  to  be  governed  by  the  peculiar 
statutes  of  the  state  declining  to  take 
jurisdiction,  or  that  the  refusal  to  take 
jurisdiction  rested  upon  some  unusual 
circumstances  which  deterred  the 
court  from  entertaining  the  suit,  or 
because  of  a  supposed  distinction  be- 
tween statutory  rights  and   common- 
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foreign  corporation,*"  unless,  as  in  some  states,  the  statute  excludes 


law  rights.  But  in  many  states,  and 
among  them  our  own,  the  rule  we  first 
announced  has  been  firmly  established 
by  repeated  adjudications." 

so  United  States.  Atchison,  T.  &  S. 
F.  E.  Co.  V.  Sowers,  213  U.  S.  55,  53 
L.  Ed.  695;  Atchison,  T.  &  S.  F.  By. 
Co.  V.  Weeks,  248  Fed.  970;  Olson  v. 
Buffalo  Hump  Miu.  Co.,  130  Fed.  1017; 
Hills  V.  Kiclimond  &  D.  B.  Co.,  37 
Fed.  660;  Northern  Indiana  E.  Co.  v. 
Michigan  Cent.  E.  Co.,  5  McLean  444, 
Fed.  Cas.  No.   10,321. 

Arkansas.  American  Hardwood  Lum- 
ber Co.  V.  T.  J.  Ellis  &  Co.,  115  Ark.  524, 
171  S.  W.  899;  St.  Louis,  I.  M.  &  S. 
By.  Co.  V.  Brown,  67  Ark.  295,  54  S.  W. 
865. 

Georgia.  Atlantic  Coast  Line  B.  Co. 
V.  Stephens,  11  Ga.  App.  520,  75  S.  E. 
841. 

Illinois.  Frank  Simpson  Fruit  Co. 
V.  Atchison,  T.  &  S.  F.  B.  Co.,  245 
111.  596,  92  N.  E.  524,  rev'g  152  111. 
App.  235;  Pressed  Eadiator  Co.  v. 
Hughes,  155  111.  App.  80. 

Michigan.  National  Coal  Co.  v.  Cin- 
cinnati Gas  Coke,  Coal  &  Mining  Co., 
168  Mich.  195,  131  N.  W.  580. 

Mississippi.  Vicksburg,  S.  &  P.  E. 
Co.  V.  Forcheimer,  113  Miss.  531,  74 
So.  418;  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Mise.  782,  22  So.  53; 
McMaster  v.  Illinois  Cent.  E.  Co.,  65 
Miss.  264,  7  Am.  St.  Bep.  653,  4  So. 
59;  Chicago,  etc.,  Bailroad  Co.  v. 
Doyle,  60  Miss.  977;  New  Orleans,  I. 
&  G.  N.  B.  Cc.  V.  Wallace,  50  Miss. 
244. 

New  Jersey.  Ewald  v.  Ortynsky, 
77  N.  J.  Eq.  76,  75  Atl.  577. 

New  York.  McCormiek  v.  Pennsyl- 
vania Cent.  E.  Co.,  49  N.  Y.  ,303,  the 
law  being  changed  afterwards  by  Code 
Civ.  Proc.  §  1780. 

Oregon.  Cunningham  v.  Klamath 
Lake  B.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 


Texas.  Western  U.  Tel.  Co.  v. 
Shaw,  33  Tex.  Civ.  App.  395,  77  S.  W. 
433;  Atrfiison,  T.  &  S.  F.  E.  Co.  v. 
Keller,  33  Tex.  Civ.  App.  358,  76  S.  W. 
801;  Sorkin  v.  Houston,  E.  &  W.  T. 
By.  Co.  (Tex.  Civ.  App.),  53  S.  W. 
608;  American  Well  Works  v.  De 
Aguayo  (Tex.  Civ.  App.),  53  S.  W. 
350;  Mutual  Life  Ins.  Co.  of  New  York 
V.  Nichols  (Tex.  Civ.  App.),  24  S.  W. 
910,  aff'd  26  S.  W.  998. 

Virginia.  Deatrick's  Adm'r  v. 
State  Life  Ins.  Co.,  107  Va.  602,  59 
S.  E.  48». 

West  Virginia.  S.  M.  Smith  Ins. 
Agency  v.  Hamilton  Fire  Ins.  Co.,  69 
W.  *Va.  129,  71  S.  E.  194. 

See  §  2957,  supra. 

In  holding  that  where  a  foreign 
corporation  doing  business  in  the  state 
is  duly  served  with  process,  the  state 
court  had  jurisdiction  to  render  per- 
sonal judgment  against  a  foreign  cor- 
poration in  a  transitory  cause  of  ac- 
tion which  arose  outside  of  the  state, 
Smith,  J.,  in  Atchison,  T.  &.  S.  F.  By. 
Co.  V.  Weeks,  248  Fed.  970,  said:  "It 
is  not  believed  that  any  decision  of  a 
federal  court  can  be  found  holding 
that  where  service  was  had  upon  the 
agent  of  a  foreign  corporation  doing 
business  within  the  state  where  suit 
is  brought,  such  service  is  not  good 
because  the  cause  of  action  did  not 
arise  in  that  state.  The  statutes  of 
the  various  states  providing  for  serv- 
ice upom  foreign  corporations  seem  to 
be  based  upon  the  theory  that  an  agent 
doing  the  business  of  a  corporation  in 
a  state  brings  the  corporation  itself 
into  the  state,  and  that  it  may  fairly 
be  presumed  that  such  agent  would 
notify  the  governing  body  of  the  cor- 
poration of  any  service  of  citation 
upon  him.  No  such  presumption  may 
bo  indulged  in  cases  where  there  is 
substituted  service  upon  an  official  of 
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or  limits  such  jurisdiction  *i  or  leaves  it  to  a  measure  of  judicial  dis- 
i  retion,^*  or  tlie  public  policy  forbids.^^  Of  course,  the  right  either  of 
a  nonresident  or  resident  plaintiif  to  sue  a  foreign  corporation  upon  a 
foreign  cause  of  action  is  subject  to  this  qualification:  that  it  would 
not  be  against  the  policy  of  the  state  in  which  the  suit  is  brought  to 
enforce  the  cause  of  action  arising  outside  of  its  jurisdiction.  The 
comity  of  states  would  not  require  the  courts  of  a  state  to  enforce  a 
cause  of  action  when  to  do  this  would  be  contrary  to  the  established 
policy  of  the  state.** 


the  state  and  not  upon  an  agent  of  the 
corporation." 

For  a  tort  committed  by  a  foreign 
corporation  within  a  state,  the  corpo- 
ration may  be  sued  in  such  state,  if 
found  within  the  state  in  the  person  of 
an  ofScer  or  agent  upon  whom  process 
may  be  served.  Gray  v.  Taper-Sleeve 
Pulley  Works,  16  Fed.  436.  See  §  5892, 
supra. 

It  is  held  in  Massachusetts  that  a 
nonresident  may  sue  a  foreign  insur- 
ance company,  which  does  business  in 
that  state,  on  a  contract  made  in  an- 
other state  where  the  subject-matter 
of  the  contract  is  also  situated,  al- 
though the  only  service  made  is  on  the 
insurance  commissioner,  whom  all  for- 
eign insurance  companies  are  required 
to  appoint  as  their  attorney  for  the 
service  of  process.  Johnston  v.  Trade 
Ins.  Co.,  132  Mass.  432;  See  State  v. 
North  American  Land  &  Timber  Co., 
106  La.  621,  87  Am.  St.  Eep.  309, 
31  So.  172. 

61  See  §§2957,  2959,  2960,  supra. 
See  also  N.  Y.  Code  Civ.  Proc.  §  1780. 

52  Waisikoski  v.  Philadelphia  &  B. 
Coal  &  Iron  Co.,  173  N.  Y.  App.  Div. 
538,  159  N.  Y.  Supp.  906.  See  also 
Pietraroia  v.  New  Jersey  &  H.  Rail- 
way &  Ferry  Co.,  197  N.  Y.  434,  91 
N.  E.  120,  afE'g  131  N.  Y.  App.  Div. 
829,  116  N.  Y.  Supp.  249. 

A  statute  providing  that  "action 
against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corpo- 
ration or  by  a  nonresident  in  one  of 


the  following  cases  only,"  etc.,  is  per- 
missive, the  words  "may  be  main- 
tained" implying  a  discretion  to  take 
or  refuse  jurisdiction  where  the  cause 
of  action  is  a  foreign  tort  and  the  cor- 
poration is  merely  doing  business  in 
the  state.  Waisikoski  v.  Philadelphia 
&  E.  Coal  &  Iron  Co.,  173  N.  Y.  App. 
Div.  538,  159  N.  Y.  Supp.  906.  (In. 
the  foregoing  case  one  judge  dissented 
from  this  conclusion  but  concurred  in 
the  reversal  of  an  order  which  dis- 
missed the  action  in  supposed  obedi- 
ence to  the  reversed  ca^e.)  See  also 
Pietraroia  v.  New  Jersey  &  H.  Bail- 
way  &  Ferry  Co.,  197  N.  Y.  434,  91 
N.  E.  120,  afif'g  131  N.  Y.  App.  Div. 
829,  116  N.  Y.  Supp.  249. 

88  Reeves  v.  Southern  Ry.  Co.,  121 
6a.  561,  70  L.  E.  A.  513,  2  Ann.  Cas. 
207,  49  S.  E.  674;  Walker  v.  Eein,  14 
N.  D.  608,  106  N.  W.  405;  Bankers' 
Casualty  Co..  v.  Richland  County  Bank- 
ing Co.,  31  Ohio  Cir.  Ct.  428. 

64  Beeves  v.  Southern  Ry.  Co.,  121 
Ga.  561,.  70  L.  B.  A.  513,  2  Ann.  Cas. 
207,  49  S.  B.  674.  The  court  said: 
"The  fact  that  a  corporation  has  no 
existence  except  in  legal  contempla- 
tion gave  rise  to  the  conception  that 
its  existence  could  not  be  recognized 
outside  of  the  territorial  jurisdiction 
of  the  lawmaking  power  which  created 
it,  and  that,  therefore,  it  was  im- 
possible for  a  corporation  to  migrate 
beyond  the  bounds  of  its  creator.  This 
conception  resulted  in  the  courts  hold- 
ing  that   the   corporation  could  not 
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An  action  brought  to  recover  for  injury  to  personal  property  in 


be  sued  in  a  jurisdiction  foreign  to 
that  which  gave  it  existence.  While, 
under  this  view,  as  a  matter  of  theory 
the  corporation  did  not  migrate,,  yet 
as  a  matter  of  fact  its  of&cers  and 
agents  did;  and  contracts  were  made 
^in  its  name,  and  wrongs  committed 
by  its  officers  and  agents,  in  territory 
far  remote  from  that  in  which  it  was 
supposed  to  have  its  own  legal  exist- 
ence. Great  hardship  and  inconven- 
ience resulted  oftentimes  from  the 
application  of  this  rule,  which  had  the 
effect  of  compelling  those  who  sought 
redress  for  breaches  of  contract  and 
other  legal  wrongs  against  the  corpo- 
ration to  bring  their  actions  in  the 
courts  of  the  jurisdiction  creating  the 
corporation;  the  expenses  of  the  rem- 
edy in  many  eases  amounting  to  more 
than  what  would  have  been  the  fruits 
of  recovery.  The  recognition  of  the 
hardship  resulting  from  this  rule 
brought  about  a  modification  of  the 
rule  to  the  extent  that,  where  a'  for- 
eign corporation  located  an  agent  and 
actually  transacted  business  in  a  for- 
eign jurisdiction,  it  so  far  acquired  a 
residence  in  that  jurisdiction  as  to 
make  it  amenable  to  the  process  of 
the  courts  thereof  on  all  causes  of 
action  originating  within  that  juris- 
diction. The  rule  was  then  further 
modified  to  the  extent  that,  where  the 
corporation  had  an  agent  and  was  do- 
ing busine8;s  in  a  foreign  jurisdiction, 
it  might  be  sued  upon  any  transitory 
cause  of  action  by  a  citizen  of  the 
state  in  which  the  corporation  was 
thus  doing  business.  And  in  this 
country  it  followed  from  this  rule 
that,  if  a  resident  was  allowed  to 
bring  this  '  suit,  any  citizen  of  the 
United  States  would,  under  the  Con- 
stitution of  the  United  States,  have  a 
similar  right  to  bring  suit.  South 
Carolina  Railroad  Co.  v.  Nix,  68  Ga. 
572  (2),  580;  Barrell  v.  Benjamin,  15 


Mass.  354;  Cole  v.  Cunningham,  133 
V.  S.  107,  113,  114,  *  *  ♦.  There 
are  many  years  and  manifold  changes 
in  economic  conditions  between  the 
old  rule,  which  denied  the  right  to 
sue  a  foreign  corporation  in  personam 
outside  of  the  jurisdiction  of  its  crea- 
tion, and  the  modern  doctrine  that  the 
question  of  jurisdiction  and  suability 
is  not  so  much  one  of  citizenship  as 
one  of  finding.  See  Williams  v.  Ey. 
Co.,  90  Ga.  522,  16  S.  B.  303;  Bearing 
v.  Bank,  5  Ga.  497,  48  Am.  Dec.  300. 
The  development  of  the  principle  was 
by  gradual  steps,  and  necessarily  in- 
volved the  overturning  of  many  old 
cases.  *  •  *  The  true  test  of  ju- 
risdiction is  not  residence  or  nonresi- 
deuce  of  the  plaintiff,  or  the  place 
where  the  cause  of  action  originated, 
but  whether  the  defendant  can  be 
found  and  served  in  the  jurisdiction 
where  the  cause  of  action  is  asserted. 
A  corporation  can  be  found  in  any 
jurisdiction  where  it  transacts  busi- 
ness through  agents  located  in  that 
jurisdiction,  and  suits  may  be  main- 
tained against  it  in  that  jurisdiction 
if  the  laws  of  the  same  provide  a 
method  for  perfecting  service  on  it 
by  serving  its  agents.  *  *  *  Of 
course,  the  right  either  of  a  nonresi- 
dent or  resident  plaintiff  to  sue  a  for- 
eign corporation  upon  a  foreign  cause 
of  action  is  subject  to  this  qualifica- 
tion; that  it  would  not  be  against  the 
policy  of  the  state  in  which  the  suit 
is  brought  to  enforce  the  cause  of 
action  arising  outside  of  its  jurisdic- 
tion. The  comity  of  the  states  would 
not  require  the  courts  of  this  state 
to  enforce  a  cause  of  action  when  to 
do  this  would  be  contrary  to  the  es- 
tablished policy  of  the  state.  Pol. 
Code  1895,  §  9;  American  Coloniza- 
tion, Society  v.  Gartrell,  23  Ga.  448. 
Subject  to  this  qualification,  foreign 
corporations  may  sue  in  this  state  on 
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another  state,^  or  for  injury  to  the  person/^  or  on  an  insurance 
policy,*'  is  transitory. 

It  would  seem  that  by  submitting  to  the  jurisdiction  a  foreign  cor- 
poration does  so  for  all  purposes  and  not  merely  those  acts  done  within 
the  state,  and  that  it  may  be  sued  on  causes  not  related  to  such  busi- 
ness or  not  arising  within  the  state.**  Where  the  jurisdiction  is  not 


ainy  cause  of  action,  and  may  like- 
wise be  sued,  provided  they  are  found 
and  tluly  served  according  to  law.  ,  At 
common  law  service  upon  a  corpora- 
tion could  be  perfected  only  by  serv- 
ing its  head  officer,  but  whether  serv- 
ice upon  any  other  officer  would  be 
sufficient  to  bring  the  corporation  into 
court  is  a  matter  to  be  determined  by 
municipal  law.  The  law  of  this  state 
permits  its  own  corporations  to  be 
brought  into  court  by  serving  any 
officer  or  agent  transacting  the  busi- 
ness of  the  corporation,  and  the  stat- 
ute is  broad  enough  to  allow  service 
upon  a  foreign  corporation  in  the  same 
way.  The  state  of  Georgia  either  ex- 
pressly grants  to  these  foreign  cor- 
porations the  right  to  do  business 
within  its  limits,  or  tacitly  permits 
them  to  transact  business  here.  They 
are  allowed  to  open  offices  in  this 
state,  and  here  deal  with  our  citizens 
and  others  who  may  be  temporarily 
within  its  limits.  The  state  protects 
them  in  the  property  which  they  hald. 
The  courts  of  Georgia  are  open  to 
them  for  the  enforcement  of  any  claim 
of  any  character  which  they  may  have 
against  her  citizens  or  citizens  of 
other  states  passing  through  this 
state,  subject  only  to  the  qualificatioii 
above  referred  to.  Can  it  be  said  that 
it  is  a  hard  rule,  or  a  violation  of 
any  sound  principle,  that  they  should 
be  put  upon  the  same  footing '  as  to 
causes  of  action  against  them  as  our 
own  corporations  are  placed  upon  by 
the  law  of  the  land?" 

55  Beeves  v.  Southern  Ry.  Co.,  121 
Ga.  561,  70  L.  R.  A.  513,  2  Ann.  Cas. 
207,   49  S.  E.  674;   Southern  Pac.  Co. 


V.  Graham,  12  Tex.  Civ.  App.  565,  34, 
S.  W.  135. 

Damages  to  property  partly  personal 
is  transitory  as  to  the  latter.  South- 
em  Pac.  Co.  V.  Graham,  12  Tex.  Civ. 
App.  565,  34  S.  W.  135. 

86  Atchison,  T.  &  S.  F.  B.  Co.  v. 
Sowers,  213  U.  S.  55,  53  L.  Ed.  695; 
Stone  V.  United  States,  167  U.  S.  178, 
42  L.  Ed.  127;  Dennick  v.  Railroad  Co., 
103  U.  S.  11,  26  L.  Ed.  439;  Atchison, 
T.  &  8.  F.  R.  Co.,  V.  Weeks,  248  Fed. 
970;  Atlantic  Coast  Line  E.  Co.  v. 
Stephens,  il  Ga.  App.  520,  75  S.  E. 
841;  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
Worley  (Tex.  Civ.  App.),  25  S.  W. 
478. 

A  railroad  corporation  created  by 
the  state  of  Maryland  was  held  liable 
to  an  action  in  the  courts  of  the  Dis- 
trict of  Columbia  by  a  passenger  for 
an  injury  happening  in  the  state  of 
Virginia.  Baltimore  &  O.  E.  Co.  v. 
Harris,  12  Wall.  (IT.  S.)  65,  20  L.  Ed. 
354. 

67  Barnes  v.  Union  Cent.  Life  Ins. 
Co.,  168  Ky.  253,  182  S.  W.  169;  Fi- 
delity Mut.  Life  Ass'n  v.  Picklin,  74 
Md.  172,  21  Atl.  680,  23  Atl."  197;  Ben 
Franklin  Ins.  Co.  v.  Gillett,  54  Md. 
212;  Mutual  Life  Ins.  Co.  of  New  York 
V.  Nichols  (Tex.  Civ.  App.),  24  S.  W. 
910,  afE'd  26  S.  W.  998.  See^  however, 
Rodgers  v.  Mutual  Endowment  Assess- 
ment Ass'n,  17  S.  C.  406. 

58  United  States.  International  Har- 
vester Co.  V.  Kentucky,  234  U.  S.  579, 
58  L.  Ed.  1479. 

Arkansas.  American  Casualty  Co. 
V.  Lea,  56  Ark.  539,  20  S.  W.  416. 

Illinois.  Pennsylvania  Co.  v.  Sloan, 
1  HI.  App.  364. 
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Jimited  to  business  done  within  the  state,  either  by  the  statutory  pro- 
visions relating  to  the  mode  of  service  of  process,  or  those  relating 
to  the  jurisdiction  of  the  subject-nxatter,  an  action  may  be  maintained 
against  the  corporation,  either  in  the  federal  or  state  courts,  on  a 
cause  of  action  not  arising  out  of  the  business  transacted  within  the 
state.*'  In  a  late  federal  case,  however,  the  doctrine  was  announced 
that  by  doing  business  within  a  state  the  foreign  corporation  con- 
sented to  be  sued  and  served  under  the  statute  only  in  respect  to  busi- 
ness there  done.  Accordingly,  not  only  must  the  foreign  corporation 
be  doing  business  in  the  state  where  it  is  sued,  but  the  cause  must 
be  one  arising  out  of  the  business  there  done,  else  the  state  court,  or  a 
federal^  court  to  which  removal  is  had,  is  without  jurisdiction  if  both 
parties  be  foreign.^"  This  was  decided  on  the  authority  ascribed  to 
decisions  of  the  United  States  Supreme  Court,*^  but,  as  pointed  out 
elsewhere  in  this  work,  they  do  not  support  it  and  it  ought  not  to  be 
regarded  as  a  precedent  for  the  rule  broadly  stated  by  it,  but  should 
;be  limited  to  the  doctrine  as  explained  in  a  prior  part  of  this  work.^^ 


Kansas.  German  Ins.  Co.  of  Free- 
port  V.  First  Nat.  Bank,  58  Kan.  86, 
62  Am.  St.  Rep.  601,  48  Pae.  592. 

Kentucky.  Chesapeake  &  O.  E.  Co. 
V.  Cowherd,  96  Ky.  113,  27  S.  W.  990. 

Ohio.  Handy^v.  Insurance  Co.,  37 
Ohio  St.  366. 

Oregon.  Cunningham  v.  Klamath 
Lake  E.  Co.,  54  Ore.  13,  101  Pae.  213, 
1099. 

Tennessee.  State  v.  Cumberland 
Telephone  &  Teleg'raph  Co.,  114  Tenn. 
194,  86  S.  W.  390,  citing  Bank  of 
Augusta  vr  Earle,  13  Pet.  (U.  S.)  519, 
10  L.  Ed.  274. 

When  a  corporation  comes  into  the 
state  it  "subjects  itself  to  the  same 
legal  environments  that  encompass 
other  litigants,"  and  it  may  be  sued 
on  a  cause  of  action  which  arose  with- 
out the  state.  Chesapeake  &  O.  E.  Co. 
v.  Cowherd,  96  Ky.  113,  27  S.  "W.  990. 

Where  a  foreign  insurance  corpora- 
tion has  filed  its  actual  consent  to  be 
served  through  service  on  the  state 
auditor  with  "the  same  effect  as  if 
served  personally,"  etc.,,  such  a  serv- 
ice win  confer  jurisdiction  to  try 
causes  not  arising  out  of  the  business 


of  insurance,  e.  g.,  libel.  American 
Casualty  Co.  v.  Lea,  56  Ark.  539,  20 
S.  W.  416. 

Although  insurance  is  the  only  busi- 
ness carried  on  in  the  state  by  a  for- 
eign corporation,  jurisdiction  is  not 
limited  to  actions  growing  out  of  it, 
and  it  may  be  sued  to  enforce  its  li- 
ability as  a  stockholder  in  a  domestic 
corporation.  German  Ins.  Co.  of  Free- 
port  V.  First  Nat.  Bank,  58  Kan.  86, 
62  Am.  St.  Eep.  601,  48  Pae.  592. 

By  entering  the  state  and  transact- 
ing business  therein,  a  foreign  corpora- 
tion becomes  amenable  to  the  laws  of 
the  state  exactly  as  a  private  indi- 
vidual or  a  domestic  corporation. 
■State  V.  Cumberland  Telephone  &  Tele- 
graph Co.,  114  Tenn.  194,  86  S.  W.  390. 

69  Barrow  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  42  L.  Ed.  964. 

80  Fry  V.  Denver  &  B.  G.  E.  Co.,  226 
Fed.  893. 

61  Simon  v.  Southern  R.  Co.,  236 
U.  S.  115,  59  L.  Ed.  492;  Old  Wayne 
Mut.  Life  Ass  'n  v.  McDonough,  204 
U.  S.  8,  51  L.  Ed.  345. 

62  See  note  84  to  §  2957,  supra. 
"In  support  of  its  contention  that^ 
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As  is  elsewhere  seen,  however,  the  legislature  of  a  state  may  restrict 


it  is  not  subject  to  the  jurisdiction  of 
our  courts  as  regards  promissory  notes 
not  made  or  negotiated  by  it  in  this 
state,  and  that  the  service  of  process 
was  not  due  process  of  law  against 
it  in  respect  thereof,  the  defendant 
relies  on  the  cases  of  Old  Vayne  Life 
Ass'n  V.  McDomough,  204  TJ.  S.  8,  51 
L.  Ed.  345,  and  Simon  v.  Southern  By. 
Co.,  236  V.  S.  115,  59  L.  Ed.  492.  But 
the  question  decided  in  those  cases  is 
not  the  one  before  us.  In  Old  Wayne 
Life  Ass'n  v.  McDonough  an  action 
v;as  Brought  in  Pennsylvania  upon  ^n 
insurance  contract  executed  in  Indiana 
by  an  Indiana  corporation.  That  cor- 
poration, although  doing  business  in 
Pennsylvania,  did  not  file  the  stipula- 
tion as  to  service  of  process  upon  the 
insurance  commissioner,  which  by  the 
statute  of  Pennsylvania  was  required 
of  all  foreign  insurance  companies 
doing  business  in  that  state.  The 
service  was  made  on  the  insurance 
commissioner.  No  legal  notice  was 
given  to  the  association,  and  it  did 
not  appear  in  the  suit.  The  service 
was  held  to  be  invalid.  The  court 
said:  'While  the  highest  considera- 
tions of  public  policy  demand  that  an 
insurance  corporation,  entering  a  state 
in  defiance  of  a  statute  which  law- 
fully prescribes  the  terms  upon  which 
it  may  exert  its  powers  there,  should 
be  held  to  have  assented  to  such  terms 
as  to  business  there  transacted  by  it, 
it  would  be  going  very  far  to  imply, 
and  we  do  not  imply,  such  assent  as  to 
business  transacted  in  another  state, 
although  citizens  of  the  former  state 
may  be  interested  in  such  business.' 
The  principle  laid  down,  as  we  under- 
stand it,  is  that  while  a  foreign  cor- 
poration is  estopped  to  take  advantage 
of  its  failure  to  file  the  stipulation 
required  by  law,  if  the  cause  of  action 
arose  in  the  state  seeking  to  impose 
the  liability,  the  estoppel  will  not  be 


extended  to  a  case  where  the  cause  of 
action  did  not  arise  out  of  business 
transacted  in  that  state.  The  same 
principle  was  applied  in  the  Simon 
Case.  The  plaintiff  brought  an  action 
in  the  courts  orf  Louisiana  against  a 
Virginia  corporation,  for  an  alleged 
tort  committed  in  Alabama.  The  rail- 
way company  had  not  designated  an 
agent  upon  whom  service  might  be 
made,  as  the  local  statute  required  of 
foreign  eorporatioms  doing  business  in 
the  state;  nor  in  fact  was  it  deter- 
mined that  the  company  was  doing 
business  in  Louisiana.  Service  of  the 
summons  was  made  on  the  assistant 
secretary  of  state,  no  notice  of  the 
suit  was  given  to  the  railway,  and 
it  made  no  appearance.  The  'implied 
assent,'  or  estoppel  arising  out  of  the 
railway's  failure  to  provide  for  the 
statutory  service,  was  not  extended  to 
the  cause  of  action  arising  in  another 
state,  and  the  service  was  held  not  to 
be  sufS^cient  to  give  the  court  jurisdic- 
tion. In  neither  of  these  cases  did  the 
court  decide  that  a  foreign  corpora- 
tion engaged  in  business  in  another 
state,  which  has  filed  the  required  ap- 
pointment of  a  statutory  agent,  is 
not  subject  to  the  jurisdiction  of  the 
latter  state  in  transitory  actions  orig- 
inating outside  that  state.  In  such 
case  presumably  ths  jurisdiction  would 
depend,  not  on  implied  assent  or  estop- 
pel Sut  on  the  scope  of  the  statutory 
appointment,  as  construed  by  the 
court.  Pennsylvania  Fire  Ins.  Co.  v. 
Gold  Issue  Mining  Co.,  243  TJ.  S.  93, 
61  L.  Ed.  610;  Mining  &  Milling  Co. 
V.  Fire  Ins.  Co.,  267  Mo.  524,  184  S. 
W.  999;  Bagdon  v.  Philadelphia  & 
Eea.ding  Coal  &  Iron  Co.,  217  N.  T. 
432,  111  N.  B.  1075,  L.  B.  A.  1916F, 
407;  Smolik  v.  Phila.  &  Beading  Coal 
&  Iron  Co.  (D.  C.)  222  Fed.  148.  Much 
less  did  the  court,  in  the  Old  Wayne 
and  Simon  Cases,  pass  upon  the  ques- 
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the  right  to  bring  suit  against  a  foreign  corporation  to  a  certain  class 
or  classes  of  cases,  and  such  legislation  is  held  to  be  constitutional.^^ 
The  common-law  doctrine  that  the  parties  could  come  into  court  and 
litigate  any  transitory  action,®*  has  been  modified  in  some  states  by 
statutes  denying  jurisdiction  to  their  courts  where  a  nonresident  sues 
a  foreign  corporation, ,  unless  the  cause  of  action  arose  within  the 
state,  or  the  contract  sued  on  was  made  there  or  broken  there,  or  the 
subject-matter  of  the  action  is  located  there.*^    The  statutes  in  provid- 


tion  before  us,  namely  the  effect  of 
service  on  an  agent  voluntarily  ap- 
pointed by  a  foreign  corporation.  In 
the  Simon  Case  the  court  expressly 
refrained  from  passing  on  this  ques- 
tion, saying:  '*  *  *  Without  dis- 
cussing th3  right  to  sue  on  a  transitory 
cau3e  of  action  and  serve  the  same 
on  an  agent  voluntarily  appointed  by 
the  foreign  corporation,  we  put  the  de- 
cision here  on  the  special  fact,  relied 
on  in  the  court  below,  that  in  this 
case  the  cause  of  action  arose  within 
the  state  of  Alabama,  and  the  suit 
therefor,  in  the  Louisiana  court,  was 
served  on  an  agent  designated  by  a 
Louisiana  statute.'  It  having  been 
adjudicated  that  the  defendant  corpo- 
ration was  engaged  in  business  in 
Massachusetts,  that  it  had  subjected 
itself  to  the  jurisdiction  of  our  courts 
by  the  voluntary  appointment  of  an 
agent  representing  it  generally,  and 
that  the  service  of  process  upon  it  was 
adequate,  we  are  of  opinion  that  the 
jurisdiction  of  the  court  was  not  lim- 
ited to  causes  of  action  arising  in  this 
commonwealth."  D^  Courey,  J.,  in 
Reynolds  v. 'Missouri,  K.  &  T.  B.  Co., 
228  Mass.  584,  117  N.  E.  913. 

In  Hoffman  v.  Washington- Virginia 
Ky.  Co.,  44  App.  Gas.  (D.  C.)  418,  the 
court  distinguished  Simon  v.  Southern 
Ry.  Co.,  236  U.  S.  115,  59  L.  Ed.  492, 
and  Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough,  204  TJ.  S.  8,  51  L.  Ed. 
345,  and  cited  International  Harvester 
Co.  V.  Kentucky,  234  V.  S.  579,  58  L. 
Ed.  1479,  to  the  proposition  that  when 


a  corporation  is  present  by  its  own 
agents  "it  is  as  much  liable  to  the 
service  orf  process  in  a  transitory  ac- 
tion as  would  be  an  individual." 

In  Atchison,  T.  &  S.  F.  By.  Co.  v. 
Weeks,  248  Fed.  970,  Old  Wayne  Mut. 
Life  Ass'n  v.  McDonough,  204  U.  S. 
8,  51  L.  Ed.  345,  and  Simon  v.  South- 
em  By.  Co.,  236  TJ.  S.  115,  59  L.  Ed. 
492,  are  distinguished,  and  it  is  pointed 
out  that  in  those  cases  ' '  substituted ' ' 
service  was  had,  and  in  neither  case 
was  service  had  upon  an  agent  of  the 
corporation,  and  therefore,  if  good  at 
all,  it  could  be  good  only  in  cause  of 
action  arising  out  of  the  business  of 
the  corporation  in  the  state  where  the 
suit  wa^  brought.  See  also  Vicksburg, 
S.  &  P.  B.  Co.  V.  Forcheimer,  113  Miss. 
531,  74  So.  418,  distinguishing  Old 
Wayne  Mut.  Life  Ass  'n  v.  McDonough, 
204  IT.  S.  8,  51  L.  Ed.  345,  and  Simon 
v.  Southern  By.  Co.,  236  U.  S.  115,  59 
L.  Ed.  492,  Stevens,  J.,  saying:  "The 
jurisdiction  in  each  of  these  two  cases 
was  obtained  by  service  of  process 
upon  an  agent  designated  by  state 
statute,  and  not  upon  an  of5cer  or  bona 
fide  agent  of  the  defendant  company. ' ' 

63  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  10  L.  Ed.  274. 

See  also  §  6007,  supra. 

64  See  §§2957,  2959,  supra., 

65  See  §§  2957,  ,2959,  6007,  supra. 
Formerly  it  was  held  in  Maryland 

-that  a  nonresident  could  sue  a  foreign 
corporation  only  when  the  siibject  of 
the  action  was  within  the  state.  But 
by  Laws  1908,  c.  240,  it  was  provided 
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ing-  for  a  mode  of  service  on  designated  persons  or  registered  agents 


that  a  nonresident  can  sue  a  foreign 
corporation  ' '  for  any  cause  of  ac- 
tion."  Noel  Const.  Co.  v.  George  W. 
Smith  &  Co.,  193  Fed.  492;  Hagers- 
town  Brewing  Co.  v.  .Gates,  117  Md. 
348,  83  Atl.  570.  See  Ben  Franklin 
Ins.  Co.  V.  Gillett,  54  Md.  212;  Fidel- 
ity Mut.  Life  Ass'n  v.  Fieklin,  74 
Md.  172,  21  Atl.  680,  23  Atl.  197. 
See  §  2959,  note  6,  supra.  Under  this 
statute  (Laws  Maryland  1908,  e.  240), 
a  foreign  corporation  may  be  sued  by 
a  domestic  one  on  a  contract  made  in 
Maryland  to  be  performed  in  Illi- 
nois. Noel  Const.  Co.  v.  Geo.  W. 
Smith  &  Co.,  193  Fed.  492. 

Formerly  in  Indiana  jurisdiction  was 
entertained  over  suits  against  foreign 
insurance  companies  only  when  they 
grew  out  of  contracts  of  insurance. 
Behm  v.  German  Ins.  &  Sav.  Institu- 
tion, 125  Ind.  135,  25  N.  E.  173;  Byers 
V.  Union  Cent.  Life  Ins.  Co.,  17  Ind. 
App.  101,  46  N.  E.  475;  but  since  such 
cases  were  decided,  by  statute  (Bums' 
St.  1908,  §  4798),  jurisdiction  was  ex- 
tended to  "any  claim  or  demand  of 
any  character  whatever,"  and  it  is 
held  that  a  citizen  may  sue  a  foreign 
insurance  company  on  an  accouiit 
stated.  United  States  Health  &  Acci- 
dent Ins.  Co.  V.  Batt,  49  Ind.  App.  277, 
97  N.  E.  195.  See  also  Grover  v. 
American  Exp.  Co.,  11  Fed.  386,  con- 
struing an  Indiana  statute  to  restrict 
actions  against  foreign  express  com- 
panies to  causes  of  action  arising  in 
the  state. 

As  to  the  Michigan  statute  relative 
to  suits  against  foreign  corporations, 
Bee  Compiled  Laws  of  Mich.  1915, 
§  12340.  See  Grand  Trunk  By.  Co.  of 
Canada  v.  Wayne  Circuit  Judge,  106 
Mich.  248,  64  N.  W.  17;  Newell  v. 
Great  Western  By.  Co.,  19  Mich.  336. 

By  statute  in  New  Tork  it  was, 
prior   to    1913,    provided    as   follows: 


' '  An  action  against  a  foreign  corpora- 
tion may  be  maintained  by  a  resident 
of  the  state,  or  by  a  domestic  corpo- 
ration, for  any  cause  of  action.  An 
action  against  a  foreign  corporation 
may  be  maintained  by  another  foreign 
corporation,  or  by  a  nonresident,  in 
one  of  the  following  cases  only:  (1) 
Where  the  action  is  brought  to  recover 
damages  for  the  breach  of  a  contract, 
made  within  the  state,  or  relating  to 
property  situated  within  the  state,  at 
the  time  of  the  making  thereof.  (2) 
Where  it  is  brought  to  recover  real 
property  situated  within  the  state,  or 
a  chattel,  which  is  replevied  within  the 
state.  (3)  Where  the  cause  of  action  ^ 
arose  within  the  state,  except  where 
the  object  of  the  action  is  to  affect 
the  title  to  real  property  situated  with- 
out the  state."  See  N.  T.  Code  Civ. 
Proc.  §1780. 

Under  this  statute,  the  jurisdiction 
of  the  courts  was  defined  and  limited 
and  absolutely  confined  to  the  cases 
specified,  and  it  was  held  to  be  not 
sufScient  that  a  nonresident  plaintiff 
should  by  any  service  of  process,  or 
in  any  other  way,  obtain  jurisdiction 
of  a  foreign  corporation;  but  before 
an  action  could  be  maintained  in  any 
court. of  the  state,  there  must  also  be 
jurisdiction  of  the  subject-matter  of 
the  action.  Jurisdiction  of  the  action 
could  not  be  conferred  upon  the  court 
by  any  consent  or  stipulation  of  the 
parties  or  any  conduct  on  their  part, 
and  the  objection  to  the  jurisdiction 
of  the  court  in  a  suit  against  a  foreign 
corporation  might  be  taken  at  any 
stage  of  the  action,  and  the  court 
might  ex  mero  motu,  at  any  time  when 
its  attention  was  called  to  its  lack 
of  jurisdiction  of  the  cause,  refuse  to 
proceed  further,  and  dismiss  the  ae-  , 
tion.  Eobinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  2  L.  E.  A.  636,  19 
N.  E.  625;   Gait  v.  -Provident  State 
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of  foreign  corporations  are  not  to  be  construed  as  limiting  jurisdiction 


Bank,  18  Abb.  N.  Cas.  (N.  Y.)  431; 
Chase  v.  Vandeibilt,  37  N.  Y.  Super. 
Ct.,  334,  afe'd  62  N.  Y.  307.  As  said 
by  Danf orth,  J. :  "  There  are  no  doubt 
many  cases,' wh&re' the  court,  having 
jurisdiction  over  the  subject-matter, 
may  proceed  against  a  defendant  who 
voluntarily  submits  to  its  decision  but 
where  the  state  prescribes  conditions 
under  which  a  court  may  act,  those 
conditions  cannot  be  dispensed  -mth 
by  litigants,  for  in  auch  a  case  the 
particular  condition  or  status  of  the 
defendant  is  made  a  jurisdictional 
fact. ' ' '  Davidsburgh  v.  Knickerbocker 
Life  Ins.  Co.,  90  N.  Y.  526,  quoted 
with  approval  in  Bobinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  315,  2  L. 
E.  A.  636,  19  N.  B.  625. 

Under  this  statute  prior  to  its 
amendment  in  1913,  a  nonresident  of 
the  state  could  not  maintain  an  action 
against  a  foreign  corporation  for  false 
imprisonment,  unless  the  cause  of  ac- 
tion arose  within  the  state.  Bennett 
V.  Austro-American  S.  S.  Co.,  161  N. 
Y.  App.  Div.  753,  147  N.  Y.  Supp.  193, 
holding  that  where  the  imprisonment 
of  a  passenger  on  a  steamship  began 
on  the  high  seas  and  continued  until 
after  the  vessel  was  docked  in  New 
York  City,  a  cause  of  action  for  the 
continued  false  imprisonment  arose 
within  the  state. 

Under  such  a  statute,  it  was  held 
that  the  fact,  of  the  plaintiff's  being 
a  resident  of  the  state  need  not  be 
alleged,  and  unless  it  af£rmatively  ap- 
peared that  the  plaintiff  in  an  action 
against  a  foreign  corporation  was  not 
a  resident  of  the  state,  the  complaint 
was  not  demurrable  on  the  ground  of 
want  of  jurisdiction.  Herbert  v.  Mon- ' 
tana  Diamond  Co.,  81  N.  Y.  App.  Biv. 
212,  80  N.  Y.  Supp.  717;  Carter  v. 
Herbprt  Booth  King  &  Bro.  Pub.  Co., 
26  N.  Y.  Misc.  652,  56  N.  Y.  Supp. 
382. 


The  lack  of  jurisdietion  of  the  court 
must  affirmatively  appear  on  the  com- 
plaint, in  order  to  render  it  subject 
to  demurrer.  Brown  v.  Traders'  Life 
&  Accident  Ins.  Co.,  21  N.  Y.  App. 
Div.  42,  47  N.  Y.  Supp.  253;  MacGin- 
niss  V.  Amalgamated  Copper  Co.,  45 
N.  Y.  Misc.  106,  91  N.  Y.  Supp.  591; 
Sims  V.  Bonner,  60  N.  Y.  Super.  Ct. 
70.  See  also  Guruey  v.  Grand  Trunk 
Ry.  Co.,  59  Hun  (N.  Y.)  625,  14  N.  Y. 
Supp.  321,  13  N.  Y.  Supp.  645;  Camp- 
bell V.  Texas  Cent.  R.  Co.,  15  N.  Y. 
Misc.  442,  37  N.  Y.  Supp.  213;  Hand 
V.  Society  for  Savings,  18  N.  Y.  Supp. 
157,  aff'd  19  N.  Y.  Supp.  910.  See, 
however,  Voshefsky  v.  Hillside  Coal 
&  Iron  Co.,  21  N.  Y.  App.  Div.  168, 
47  N.  Y.  Supp.  386;  O'Reilly  v.  New 
Brunawick,  A.  &  N.  Y.  Steamboat  Co., 
28  N.  Y.  Misc.  112,  59  N.  Y.  Supp. 
261.  See  for  cases  involving  sufficiency 
of   such   averment,    Clegg   v.   Cramer, 

3  How.  Pr.  N.  S.  (N.  Y.)  128. 

See,  for  causes  of  action  held  to 
arise  within  the  state.  Wester  v. 
Casein  Co.  of  America,  206  N.  Y.  506, 
Ann.  Cas.  1914  B  377,  100  N.  E.  488, 
rev'g  140  N.  Y.  App.  Div.  442,  125 
N.  Y.  Supp.  335;  Hibernia  Nat.  Bank 
V.  Laeombe,  84  N.  Y.  367,  38  Am.  Rep. 
518,  aff'g  21  Hun  166;  Hiller  v.  Bur- 
lington &  M.  R.  Co.,  70  N.  Y.  223; 
Shelby  Steel  Tube  Co.  v.  Burgess  Gun 
Co.,  8  N.  Y.  App.  Div.  444,  40  N.  y: 
Supp.  871;  Robeson  v.  Central  E.  Co. 
of  New  Jersey,  76  Hun  (N.  Y.)  444, 
28  N.  Y.  Supp.  104;  Griesa  v.  Massa- 
chusetts Ben.  Ass'n,  60  Hun  (N.  Y.) 
581,  15  N.  Y.  Supp.  71,  aff'd  133  n!  Y. 
619,  30  N.  E.  1146;  Toronto  General 
Trust  Co.  V.  Chicago,  B.  &  Q.  R.  Co., 
32  Hun  (N.  Y.)  190,  aff'd  96  N.  Y. 
668;  Coffin  v.  Chicago  N.  P.  Const.  Co., 

4  Hun  (Ni  Y.)  625;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Cleveland,  C.  &  C. 
R.  Co!,  41  Barb.  (N.  Y.)  9;  Spencer  v. 
Rogers  Locomotive  &  Machine  Works, 
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to  those  causes  arising  out  of  business  done  by  the  agent  in  question 


21  N.  Y.  Super.  Ct.  612;  Kobeitson  v. 
National  Steamship  Co,,  14  N.  Y.  Supp. 
313,  rev'd  17  N.  Y.  Supp.  459.     , 

See,  for  contracts  held  to  be  made 
within  the  state,  O'Brien  v.  Peoria 
Water  Co.,  5  N.  Y.  App.  Div.  229,  39 
N.  Y.  Supp.  121;  Bobeson  v.  Central 
E.  Co.  of  New  Jersey,  76  Hun  (N.  Y.) 
444,  28  N.  Y.  Supp.  104;  Kline  Bros. 
&  Co.  V.  North  Coast  Fire  Ins.  Co., 
80  Wash.  609,  142  Pac.  7,  construing 
N.  Y.  Code  Civ.  Proe.  §  1780. 

See,  for  causes  of  action  held  to 
arise  outside  of  the  state  limits,  Bobin- 
son  V.  Oceanic  Steam  Nav.  Co.,  112 
N.  Y.  315,  2  L.  B.  A.  636,  19  N.  E. 
625;  Delaware,  L.  &  W.  B.  Co.  v.  New 
York,  S.  &  W.  E.  Co.,  12  N.  Y.  Misc. 
230,  33  N.  Y.  Supp.  1081;  Perry  v. 
Brie  Transfer  Co.,  4  N.  Y.  Misc.  598, 
23  N.  Y.  Supp.  878,  afl'g  1  N.  Y.  Misc. 
208,  20  N.  Y.  Supp.  891;  Campbell  v. 
Champlain  &  St.  L.  B.  E.,  18  How.  Pr. 
(N.  Y.)  412;  Cantwell  v.  Dubuque 
Western  B.  Co.,  17  How.  Pr.  (N.  Y.) 
16;  Atlantic  &  P.  Tel.  Co.  v.  Balti- 
more &  0.  E.  Co.,  46  N.  Y.  Super. 
Ct.  377,  modified  87  N.  Y.  355. 

See,  for  right  of  resident  of  the 
state  to  sue  foreign  corporation  for 
personal  injuries  inflicted  in  another 
state,  Plynn  v.  Central  E.  Co.  of  New 
Jersey,  27  Abb.  N.  Cas.  (N.  Y.)  31, 
2  N.  Y.  Misc.  508,  22  N.  Y.  Supp.  383. 

See,  for  actions  by  one  foreign  oor- 
Ijoration  against  another  foreign  cor- 
poration under  such  statute,  United 
States  Asphalt  Eefining  Co.  v.  Comp- 
toir  National  D'Escompte  de  Paris, 
166  N.  Y.  App.  Div.  64,  151  N.  Y. 
Supp.  604;  Progressive  Power  Co.  v. 
Wrought  Iron  Bridge  Co.,  14  N.  Y. 
Misc.  23,  35  N.  Y.  Supp.  130. 

See,  for  actions  held  to  affect  title 
to  real  property  situated  without  the 
state,  Hann  v.  Barne^at  &  Long  Beach 
Improvement  Co.,  7  Civ.  Proo.  E.  (N. 
y.)  222, 


See,  for  action  to  compel  specific 
performance  of  contract  to  convey  real 
property  .  situate  without  the  state, 
Johnson  v.  Victoria  Chief  Copper  Min- 
ing &  Smelting  Co.,  65'  N.  Y.  Misc. 
332,  119  N.  Yi  Supp.  639.  See  also 
Armour  v.  South  Shore  Front  Improve- 
ment Co.,  71  N.  Y.  Misc.  253,  128  N.  Y. 
Supp.  331,  aff'd  144  N.  Y.  App.  Div. 
928,  129  N.  Y.  Supp.  1112< 

For  other  New  York  cases  involving 
jurisdiction  'suits  against  foreign  cor- 
porations, see  Miller  v.  Jones,  67  Hun 
(N.  Y.)  281,  22  N.  Y.  Supp.  86;  Tuch- 
band  v.  Chicago  &  A.  E.  Co.,  53  Hun 
(N.  Y.)  629,  5  N.  y.  Supp.  493;  Barnes 
v.  Mobile  &  N.  W.  E.  Co.,  12  Hun 
(N.  Y.)  126;  Globe  Yam  Mills  v.  Bil- 
brough,  2  N.  Y.  Misc.  100,  21  N.  t. 
Supp.  2,  afl'g  28  Abb.  N.  Cas.  426; 
People  V.  Central  B.  of  New  Jersey, 
48  Barb.  (N.  Y.)  478,  rev'd  42  N.  Y. 
283;  Ahem  v.  National  Steamship  Co., 
39  How.  Pr.  (N.  Y.)  403,  3  Daly  399, 
Bank  Of  Commerce  v.  Eutland  &  W. 
E.  Co.,  10  How.  Pr.  (N.  Y.)  1. 

For  other  cases  construing  New  York 
statute,  see  §  2959,  supra. 

It  is  to  be  noted,  however,  that 
Laws  1913,  c.  60,  amending  Code  Civ. 
Proc.  ■  §  1780,  and  providing'  that  a 
foreign  corporation  doing  business 
within  the  state  may  be  sued  for  any 
cause  of  action,  have  rendered  these 
decisions  obsolete.  Eubel  v.  Central 
E.  of  New  Jersey,  171  N.  Y.  App.  Div. 
456,  ,156  N.  Y.  Supp.  1094.  See  Smolik 
V.  Philadelphia  &  B.  Coal  &  Iron,  Co., 
222  Fed.  148,  holding  that  under 
N.  Y.  Code  Civ.  Proe.  §§  432,  1780, 
and  N.  Y.  Gen.  Corp.  Law,  §  16,  serv- 
ipe.  upon  an  agent  designated  by  the 
foreign  corporation  is  sufficient  to 
confer  jurisdiction  over  the  carpoia- 
tion,  even  though  the  cause  of  action 
iuTolved  in  the  suit  did  not  arise  in 
the  state.  But  under  N.  Y.  Code  Civ. 
Proc.  §  1780,  subd.  4,  as  apiended  by 
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or  within  the  state  unless  their  terms  and  context  require  it.®'  Thus 
ill  the  specific  instance  of  insurance  companies  the  jurisdiction  was 
held  not  to  be  limited  to  actions  on  policies.^''  But  under  a  statute 
limiting  jurisdiction  to  "any  action  or  suit  pertaining  to  the  prop- 
erty, business  or  transactions  of  a  foreign  corporation  within 
this,  state,"  no,  jurisdiction  by  service  on  the  agent  is  gained  unless 
the  action  pertains  tg  the  described  objects.** 

With  respect  to  causes  of  action  arising  on  boundary  rivers  against 
foreign  corpqrations,  not  only  the  state  boundary,  but  also  the  limit.? 
of  the  jurisdiction  of  the  state  must  be  consulted.*®  Statutes  by 
describing  particular  causes  of  action  or  relief  which  may  be  sued  for, 
0.  g.,  contracts  broken  within  the  state,  impliedly  deny  jurisdiction 
of  other  causes  or  forms  of  relief.  Thus  formerly  in  New  York,  under 
the  statute  heretofore  mentioned  prior  to  its  amendment,  a  cause  of 
action  ex  delicto  arising  in  another  state  against  a  foreign  corporation 
could  be  maintained  only  by  a  resident  or  a  domestic  corporation,'" 
wh^ch,"  however,  is  now  modified  by  an  amendment  permitting  it  if  the 
corporation  is  "doing  business  within  the  state,"  as  has  been  noted 
heretofore.''^ 

As  has  been  seen  elsewhere,  the  courts  of  a  state  have  no  visitorial 


Laws  N.  Y.  1913,  c.  60,  a  foreign  cor- 
poration not  doing  business  in.  the 
state  cannot  be  sued  by  a  foreign  cor- 
poration doing  business  in  the  state. 
-United  States  Asphalt  Refining  Co. 
V.  Comptoir  National  D'Eseompte  de 
Parts,  166  N.  Y.  App.  Diy.  64,  151  N. 
Y.  Supp.  604. 

'In  North  Carolina  a  statute  author- 
izes an  action  against  a  foreign  cor- 
poration by  a  plaiiitiff  not  a  resident 
of  the  state  when  the  cause  of  action 
shall  have  arisen  in  the  state.  Bryan 
V.  Western  U.  Tel.  Co.,  133  N.  C.  603, 
45  S.  E.  938. 

See  for  cause  of  action  held  to  have 
arisen  iii  the  state  within  the  nieaning 
of  Rev.  Stat.  N.  C.  1905,  §  440, '  Mc- 
Donald V.  MacArthur  Bros.  Co.,  154 
N:  C.  122,  69  S.  E.  832. 

68  Lyden  v.  Western  Life  Indemnity 
Co.,;  204  Fed.'  687;  Olson  v.  Buffalo 
Hump  Min.  Co!  130  Fed.  1017. 

67  Lyden  v.  Western  Life  Indemnity 
Co.,  204  Fed.  687. 


88  Olson  v.  Buffalo  Hump  Min.  Co., 
130  Fed.  1017. 

69  See  §  2959,  supra,  and  Memphis 
&  C.  Packet,  Co.  v.  Pikey,  142  Ind. 
304,  40  N.  E.  527. 

70  Robinson  v.  Oceanic  Steam  Nav. 
,  Co.,  112  N.  Y.  315,  2  L.  B.  A.  636,  19 

N.  B.  625;  Fairclaugh  v.  Southern  Pac. 
Co.,  171  N.  Y.  App.  Div.  496,  157  N.  Y. 
Supp.  862,  rev'g  155  N.  Y.  Supp.  899; 
English  V.  New  York,  N.  H.  &  H.  R. 
Co.,  161  N.  Y.  App.  Div.  831,  146  N. 
Y.  Supp.  963;  Klunck  v.  Pennsylvania 
B.  Co.,  148  N.  Y.  App.  Div.  786,  133 
N.  Y.  Supp.  207.  These  decisions  were 
made  obsolete  by  Laws  N.  Y.  1913, 
L-.   60. 

7XLaws  N.  T.  1913,  c.  60,  adding 
subd.  4  to  N.  Y.  Code  Civ.  Proc.  §  1780. 
See  also  Rubel  v.  Central  R.  of  New 
Jersey,  171  N.  Y.  App.  Div.  456,  156 
N.  Y.  Supp.  1094. 
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powers  over  foreign  corporations,  and  cannot  regulate  or  interfere 
with  their  internal  affairs  and  management.  Such  power  belongs  exclu- 
sively to  the  state  or  country  by  which  the  corporation  was  created. 
But  they  have  jurisdiction  to  enforce  individual  rights  of  a  corpora- 
tion, where  the  enforcement  thereof  does  not  involve  any  regulation 
of  or  interference  with  internal  affairs.''^  Ordinarily  the  courts  of  a 
state  will  not  entertain  jurisdiction  of  actions  involving  the  internal 
management  of  foreign  corporations,  even  where,  under  a  statute,  con- 
sent has  been  filed  to  service  "as  valid  as  if  served  according  to  the 
laws  of  the  state.  "''^  There  is  an  inherent  lack  of  power  to  make 
remedial  process  operate  in  another  state,  though  this  is  a  lack  of 
judicial' power  rather  than  a  lack  of  jurisdiction.''*  Thus  a  decree 
operating  in  personam  cannot  operate  on  corporations  in  a  foreign 
state. ''^  Mandamus  to  a  corporation  must  be  limited  to  such  acts 
as  can  be  compelled  within  the  state.''® 

§  6009.  Jurisdiction — Federal  courts.  The  jurisdiction  of  the 
federal  courts  in  actions  by  and  against  corporations  generally  has 
been  considered  in  a  prior/  portion  of  this  work.'''' 

The  object  of  the  provisions  of  the  Constitution  and  statutes  of  the 
United  States  in  conferring  upon  the  federal  courts  jurisdiction  of 
controversies  between  citizens  of  different  states  of  the  Union  or 
between  citizens  of  one  of  the  states  and  aliens,  was  to  secure  a  tribunal 
presumed  to  be  more  impartial  than  a  court  of  the  state  in  which  one 

72  See  §§  2960,  5786-5807,  supra.  Co.,  164  Cal.  497,  43  L.  E.  A.  (N.  S.) 

73  See  §  2960,  supra.  See  also  Tay-  1112,  129  Pac.  781.  See  §§  2960,  3287- 
lor    V.    Mutual    Eeserve    Fund    Life      3289,  supra. 

Ass'n,  97  Va.  60,  45  L.  E.  A.  621,  33  Mandamus  wUl  be  against  the  Union 

S.   B.  385.  Pacific  Eailroad  Company  in  the  Dis- 

74  See  Hobbs  v.  Tom  Eeed  Gold  Min.  triet  of  Iowa  eoneerning  the  tracks 
Co.,  164  Cal.  497,  43  L.  E.  A.  (N.  S.)  operated  in  that  state  under  an  Act 
1112,  129  Pac.  781;  Eeynolds  &  Hamby  of  Congress.  United  States  v.  Union 
Estate  Mortg.  Co.  v.  Martin,  116  Ga.  Pae.  E.  Co.,  3  Dill.  524,  Fed.  Cas.  No. 
495,  42  S.  E.  796;  Sauerbrunn  v.  riart-  16,600. 

ford  Life  Ins.  Co.,  159  N.  Y.,  App.  Div.  For  actions  against  national  banks 

121,  143  N.  Y.  Supp.  1009;  Eoyal  Fra-  and   other   national   corporations,  see 

ternal  Union  V.  Lunday,  51  Tex.  Civ.  §  2961. 

App.   637,   113  S.  W.   185.     See   also  For  actions  against  interstate  cor- 

§§  2990,  5786,  5787,  supra.  porations,  see  §i  2962,  2964,  5707-5717, 

75  Eeynolds  &  Hamby  Estate  Mortg.  supra. 

Co.,  116  Ga.  495,  42  S.  E.  796;  Eoyal  For  actions  against  domesticated  cor- 

Praternal   Union  v.   Lunday,   51   Tex.  porations,  see  §§  2962,  2964,  5707-5717, 

Civ.   App.   637,   113   S.   W.   185.     See  supra. 

§§  2960,  5786  et  seq.,  supra.  77  See  §§  2965-2967,  2970-2976,  2979. 
76Hobbs  V.   Tom   Eeed   Gold   Min. 
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of  the  litigants  resides,  and  the  jurisdiction  so  conferred  upon  the 
national  courts  cannot  be  abridged  or  impaired  by  any  statute  of  a 
state.''*  Thus  Statutes  requiring  foreign  corporations,  as  a  condition 
of  being  permitted  to  do  business  in  the  state,  to  stipulate  not  to 
remove  into  federal  courts  suits  brought  against  them  in  the  courts 
of  the  state,  have  been  adjudged  to  be' unconstitutional, and  void.''^ 

The  right  to  take  jurisdiction  of  a  foreign  corporation  as  one  of  the 
parties  is  an  undoubted  consequence  of  the  doctrine  finally  Settled  that 
a  corporation  is  a  "  citizen ' '  of  the  state  by  which  it  was  created,  and 
the  only  question  is  whether  it  is  present  in  the  state  which  contains 
the  federal  district  so  that  it  can  there  be  served  when  it  does  not 
voluntarily  appear.***  It  is  immaterial  that  the  state  courts  could  not 
have  jurisdiction  because  one  of  the  corporations  was  foreign  to  it 
and  to  the  federal  district,  since  the  state  practice  is  not  followed  in 
determining  jurisdictional  matters.*^ 

It  is  held  by  the  Supreme  Court  of  the  United  States  that,  as  the 
jurisdiction  conferred  by  the  Constitution  and  statutes  of  the  United 
States  upon  the  federal  courts  cannot  be  abridged  or  impaired  by  any 
statute  of  a  state,  the  fact  that  the  legislature  of  a  state  has  not  seen 
fit  to  authorize  suits  against  foreign  corporations  to  be  brought  in  its 
own  courts  by  citizens  and  residents  of  other  states  cannot  deprive 
such  citizens  of  their  right  to  invoke  the  jurisdiction  of  the  federal 
courts  under  the  Constitution  and  laws  of  the  United  States.*^ 

On  the  other  hand,  upon  the  fundamental  principle  that  no  one 
shall  be  condemned  unheard,  it  is  well  settled  that  in  a  suit  against 
a  corporation  of  one  state,  brought  in  a  court  of  the  United  States  held 

78  Barrow  Steamship  Co.  v.  Kane,  In  United  States  v.  American  Bell 
170  U.  S.  100,  42  L.  Ed.  964;  Smyth  v.  Tel.  Co.,  29  Fed.  17,  it  was  questioned 
Ames,  169  U.  S,  466,  42  L.  Ed  819;  whether  a  foreign  corporation  could 
Hyde  v.  Stone,  20  How.  (U.  S.)  170,  be  sued  in  a  federal  court  where  the 
15  L.  Ed.  874.  same  suit  cooild  not  have  been  main- 

79  See  §§  5761,  5913,  supra.  See  also  tained  against  it  in  the  state  court 
Barrow  Steamship  Co.  v.  Kane,  170  for  want  of  jurisdiction.  A  later  de- 
U.  S.  100,  42  L.  Ed.  964;  Southern  Pao.  eision  questions  this  ruling  on  the 
Co.  V.  Denton,  146  TJ.  S.  202,  36  L.  authority  of  Mechanical  Appliance 
Ed.  943;  Barron  v.  Burnside,  121  tJ.  S.  Co.  v.  Castleman,  215  U.  S.  437,  54  L. 
186,  80  L.  Ed.  915;  Home  Ins.  Co.  v.  Ed.  272,  in  which  it  was  pointed  out 
Morse,  20  Wall.  (TJ.  S.)  445,  22  L.  Ed.  that  the  federal  courts  did  not  con- 
365.  form   to  state  laws  and   decisions  in 

80  See  §§390  at  seq.,  2957,  2965,  jurisdictional  matters.  See  Noel  Const. 
supra.  Co.   of  Baltimore   City   v.   George  W. 

81  See  Noel  Const.  Co.  of  Baltimore  Smith  &  Co.,  Inc.,  193  Fed.  492. 

City  V.  George  W.  Smith  &  Co.  Inc.,  82  Barrow   Steamship   Co.   v.   Kane, 

193  Fed.  492.    See  also  §  2965,  supra.      170  IT.  S.  100,  42  L.  Ed.  964. 
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within  another  state,  in  which  the  corporation  neither  does  business, 
nor  has  authorized  any  person  to  represent  it,  service  upon  one  of  its 
ofBcers  or  employees  found  within  the  state  will  not  support  the  juris- 
diction, notwithstanding  that  such  service  is  recognized  as  sufficient 
by  the  statutes,  or  the  judicial  decisions  of  the  state.** 

The  liability  of  a  foreign  corporation  to  be  sued  in  a  particular 
jurisdiction  need  not  be  distinctly  expressed  in  the  statutes  of  that 
jurisdiction,  but  may  be  implied  from  a  grant  of  authority  in  those 
statutes  to  carry  on  its  business  there. *^  Thus  an  action  may  be  main- 
tained in  any  federal  court  held  within  a  state  which  acquires  juris- 
diction of  the  defendant  by  a  citizen  and  resident  of  another  state 
against  a  foreign  corporation  doing  business  in  the  former  state  for 
a  personal  tort  committed  abroad,  if  it  was  such  as  would  have  been 
actionable  in  the  former  state  or  elsewhere  in  the  United  States.** 

There  can  be  but  two  conditions  in  which  a  federal  court  can  obtain 
jurisdiction  of  a  foreign  corporation  on  the  ground  of  diversity  of 
citizenship:  The  one  by  voluntary  appearance,  and  the  other,  if  the 
corporation  is  doing  business  in  the  state  where  the  court  is  held,  by 
service  of  process  upon  some  officer  or  agent  in  that  state  appointed 
to  there  transact  and  manage  its  business,  and  representing  the  cor- 
poration in  such  state.  Service  upon  an  agent  of  a  foreign  corpora- 
tion is  not  service  upon  the  corporation  unless  it  be  engaged  in  busi- 
ness in  the  state  where  such  agent  is  served  and  he  be  appointed  to 
act  for  it  there.*''  A  federal  court  has  no  jurisdiction  over  a  foreign 
corporation  which  has  no  regular  or  established  place  of  business  or 
agent  in  the  district  where  the  suit  is  brought,  and  service  of  process 
rtjpon  a  person  who  does  not  in  any  way  represent  it  confers  no  juris- 
diction on  the  court,  which  should  on  motion  set  aside  the  service  and 
dismiss  the  bill  for  want  of  jurisdiction.** 

84  Goldey  v.  Morning  News,  156  U.  S.  Attrill,  146  U.  S.  657,  36  L.  Ed.  1123; 
518,  39  L.  Ed.  517;  Mexican  Cent.  E.  Denniek  v.  Central  E.  Co.,  103  TJ.  S. 
Co.  y.  Pinkney,  149  U.  S.  194,  37  L.  11,  26  L.  Ed.  439;  Baltimore  &  0.  E. 
Ed.  699;  Fitzgerald  &  Mallory  Const.  Co.  v.  Harris,  12  Wall.  (U.  S.)  65,  20 
Co.  V.  Fitzgerald,  137  TJ.  S.  98,  34  L.  L.  Ed.  354. 

Ed.   608;  St.  Clair  v.   Cox,  106  IT.  S.  87  Central  Grain  &  Stock  Exchange 

350,  27  L.   Ed.  222.     See   also   §  6019  v.  Board  of  Trade,  125  Fed.  463. 

et  seq.,  infra.  See   §  6021,  infra. 

85  Barrow  Steamship  Co.  v.  Kane,  88  Westinghouse  Mach.  Co.  v.  Press 
170  U.  S.'  100,  42  L.  Ed.  964.  Pub.    Co.,    110    Fed.    254;    Bldred   v. 

86  Barrow  Steamship  Co.  v.  Kane,  American  Palace  Car  Co.,  105  Fed. 
170  U.  S.  100,  42  L.  Ed.  964;  Stewart  455;  Mecke  v.  Valley  town  Mineral  Co., 
V.  Baltimore  &  0.  E.  Co.,  168  U.  S.  93  Fed.  697.     See  §  6021,  infra. 

445,    42    L.    Ed.    537;    Huntington   v. 
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A  foreign  corporation,  by  filing  a  petition  for  the  removal  of  a  suit 
brought  against  it  in  a  state  court  to  the  federal  court,  does  not  waive 
defects  in  the  service  of  the  summons,  and  objection  can  be  made  to 
such  service  in  the  federal  court  in  the  same  manner  as  if  the  action 
had  been  originally  commenced  there.^  A  special  appearance  of  a 
foreign  corporation  defendant  in  an  action  brought  against  it  in  a 
state  court,  for  the  single  purpose  of  insisting  that  no  valid  service  had 
been  made  upon  it,  that  it  had  actually  stopped  doing  business  in 
such  state,  had  removed  its  property  therefrom,  and  revoked  the 
designation  of  its  agent  under  the  statute  prior  to  such  service,  is  not 
a  waiver  of  its  right  to  remove  the  cause  to  the  federal  court  or  a 
submission  to  the  claimed  jurisdiction.®*" 

As  has  been  stated  heretofore,  it  is  a  settled  rule  that  no  jurisdic- 
tion which  it  could  not  exercise  by  law  can  be  conferred  on  or  exer- 
cised by  a  federal  court  because  the  parties  consent  to  it  or  one  of 
them,  waives  objection.  At  any  stage  of  the  case  the  court  will  and 
should  raise  the  question  of  its  own  motion,  and  even  on  appeal  or 
error  will  inquire  of  its  own  or  the  trial  court's  jurisdiction,  if  fed- 
eral, and  will  not  retain  the  case  if  it  is  found  lacking.®^ 

§  6010.  —  Inferior  and  special  courts.  The  jurisdiction  of  inferior 
courts  or  courts  of  special  jurisdiction  over  corporations  has  been  con- 
sidered in  another  portion  of  this  work,  and  as  has  been  there  stated 
it  is  impossible  to  ess^y  any  analysis  of  all  existing  statutes  on  their 
jurisdiction  over  corporate  parties.  The  statutes  of  the  particular 
state  affecting  the  particular  court  must  be  consulted.®^  The  jurisdic- 
tion of  such  inferior  tribunals  therefore  extends  to  foreign  corpora- 
tions,®'  of  every  kind  not  necessarily  excluded  in  language  or  by  the 

89  Conley  V.  Mathieson  Alkali  Works,-  Northern  Securities  Co.,  194  U.  S.  48, 
190  TJ.  S.  405,  47  L.  Ed.  1113,  aff'g  48  L.  Ed.  870;  Mansfield,  C.  &  L.  M. 
110  Fed.  730;  Wabash  Western  E.  Co.  R.  Co.  v.  Swan,  111  U.  S.  379,  28  L. 
V.  Brow,  164  U.  S.  271,  41  L.  Ed.  431;  Ed.  462. 

Goldey  v.  Morning  News,  156  U.   S.  92  See  §  2968,  supra.    See  also  Spei- 

518,  39  L.  Ed.  517.    See  also  Meisukas  del  Grocery  Co.  v.  Warder,  56  W.  Va. 

V.   Greenough  Bed  Ash  Coal  Co.,  244  602,  49  S.  E.  534. 

TJ.  S.  54,  61  L.  Ed.  987;  Toledo  Rail-  93  Michigan.    McLean  v.  Prudential 

ways  &  Light  Co.  v.  Hill,  244  tJ.  S.  Ins.  Co.,  130  Mich.  591,  90  N.  W.  405; 

49,  61  L.  Ed.  982.  Gallagher   v.    American   Exp.   Co.,   56 

90  Lathrop-Shea  &  Henwood  Co.  v.  Mich.  13,  22  N.  W.  96. 

Interior  Construction  &  Improvement  Missouri.     Eechnitzer    v.    Missouri, 

Co.,  150  Fed.  666.                             <  K.  &  T.  Ry.  Co.,  60  Mo.  App.  409. 

91  See  §  2965,  supra.  See  also  Chi-  New  Jersey.  Wheeler  &  Wilson 
cago,  B.  &  Q.  R.  Co.  v.  Willard,  220  Mfg.  Co.  v.  Carty,  53  N.  J.  L.  336,  21 
U.  S.  413,  55  L.  Ed.  521;  Minnesota  v.  Ark.  851.    See  also  Delaware,  L.  &  W. 
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nature  of  the  tribunal,®*  and  not  impliedly  excluded  by  want  of  any 
legal  means  of  obtaining  jurisdiction.®*  The  typical  inferior  tribunal 
is  that  of  the  justice  of  the  peace,  and  while  formerly  his  jurisdiction 
over  corporations  was  denied,  this  doctrine  has  now  waned,  and,  gen- 
erally speaking,  the  constitutional  or  statutory  jurisdiction  of  justices 
of  the  peace  includes  actions  by  or  against  corporations,  provided  the 
limits  in  amount,  and  subject-matter  or  in  the  nature  of  the  action  are 
not  exceeded,  and  by  the  better  and  modern  rule  mere  want  of  defined 


R.  Co.  V.  Ditton,  36  N.  J.  L.  361. 

North  Carolina..  Allen-Fleming  Co. 
V.  Southern  E.  Co.,  145  N.  G.  37,  58  S. 
E.  793. 

South  Carolina.  Dennis  v.  Atlantic 
Coast  Line  E.  E.,  86  S.  C.  258,  68  S.  E. 
465. 

94  McLean  v.  Prudential  Ins.  Co., 
130  Mich.  591,  90  N.  W.  405. 

95  Wheeler  &  Wilson  Mfg.  Co.  v. 
Carty,  53  N.  J.  L.  336,  21  Ark.  851. 
See  also  Delaware,  L.  &  W.  E.  Co.  V. 
Ditton,  36  N.  J.   L.  361. 

By  How.  Mich.  St.  §  3723,  jurisdic- 
tion over  foreign  corporations  was 
conferred,  though  prior  to  1881  jus- 
tices of  the  peace  had  it  only  in  at- 
tachment and  garnishee  cases.  Gal- 
lagher V.  American  E?p.  Co.,  56  Mich. 
13,  22  N.  W.  96. 

In  the  earlier  Michigan  cases  juris- 
diction over  foreign  corporation^  was 
denied  because  of  lack  of  any  way  to 
obtain  jurisdiction  in  such  courts,  the 
modes  of  process  being  inapplicable  to 
such  courts.  American  Exp.  Co.  v. 
Conant,  45  Mich.  642,  8  N.  W.  574; 
Hebel  v.  Amazon  Ins.  Co.,  33  Mich. 
400;  Hartford  Fire  Ins.  Co.  v.  Owen, 
30  Mich.  441;  Brighpm  v.  Bglinton,  7 
Mich.  291. 

By  statute  in  North  Carolina, 
process  can  run  outside  the  county  to 
a  foreign  corporation,  but  not  under 
all  circumstances  to  natural  persons. 
Allen-Fleming  Co.  v.  Southern  E.  Co., 
145  N.  C.  37,  58  S.  E.  793. 

A  penal  action  can  be  brought  in 
any    county    where    the    foreign    cor- 


poration does  business  or  has  prop- 
erty. Allen-Fleming  Co.  v.  Southern 
E.  Co.,  145  N.  C.  37,  58  S.  E.  793. 

The  jurisdiction  of  a  magistrate  of 
actions  for,  injury  to  person  or  prop- 
erty up  to  one  hundred  dollars  in- 
cludes corporations  both  domestic  and 
foreign.  Dennis  v.  Atlantic  Coast 
Line  E.  E.,  86  S.  C.  258,  68  S.  E.  465. 

For  jurisdiction  of  the  Municipal 
Court  of  New  York  over  foreign  cor- 
porations, see  Worthington  v.  London 
Guarantee  &  Accident  Co.,  164  N.  T. 
81,  58  N.  E.  102;  Degnon  v.  Cook  & 
Wilson's  Greatest  Wild  Animal  Circus 
on  Earth,  98  N.  Y.  Misc.  251,  162  N. 
Y.  Supp.  1051.  See  also  note.  78  to 
§  2698,  supra. 

For  jurisdiction  of  City  Court  of 
New  York,  over  foreign  corporations, 
see  Susquehanna  Woolen  Co.  v.  Im- 
perial Coal  &  Coke  Co.,  66  N.  Y.  Misc. 
621,  122  N.  Y.  Supp.  214;  Kline  v.  Im- 
perial Coal  &  Coke  Co.,  66  N.  Y.  Misc. 
616,  122  N.  Y.  Supp.  211;  Maas  v.  Cu- 
nard  S.  S.  Co.,  19  N.  Y.  Misc.  100,  43 
N.  Y.  Supp,  219.  See  also  note  84  to 
§  2968,  supra. 

For  jurisdiction  of  Municipal  Court 
of  Boston  over  foreign  corporations, 
see  Potter  v.  Lapointe  Mach.  Tool  Co., 
201  Mass.  557,  88  N.  E.  418. 

For  jurisdiction  of  City  Court  of 
Topeka,  see  H.  Parker  Grain  Co.  v. 
Chicago,  E.  I.  &  P.  Ey.  Co.,  70  Kan. 
168,  078  Pac.  406;  Robinson  v.  Mis- 
souri Pae.  E.  Co.,.  67  Kan.  278,  72  Pac. 
854. 


10238 


Ch.  65]  FOKEIGN    COEPOEATIONS  [§6011 

practice  or  process,  or  the  necessity  of  adaptations  of  practice,  afford 
no  conclusive  reason  for  a  construction  which  denies  such  jurisdic- 
tion." 

There  may  be  jurisdiction  of  garnishment  proceedings  even  though 
there  is  none  on  original  process.'''  A  jurisdiction  over  foreign  cor- 
porations by  attachment  from  the  court  of  a  justice  is  not,  conversely, 
applicable  to  domestic  corporations.®* 

Inferior  or  limited  courts  in  some  instances  have  jurisdiction 
dependent  on  the  corporation's  "doing  business"  or  having  an 
"oflSce,"  within  the  county,  city,  district,  or  residing  there,  or  because 
the  cause  of  action  is  localized  or  arose  there.'®  Thus  the  New  York 
Municipal  Court  has  no  jurisdiction  over  foreign  corporations  which 
do  not  have  an  office  in  the  city.^ 

The  service  in  actions  in  an  inferior  court  against  a  foreign  corpora- 
tion must  be  strictly  according  to  the  statutory  method  in  all  sub- 
stantial matters,  and  evejy  other  prerequisite  must  exist.^ 

§6011.  — Acquiring  by  consent  of  corporation.  If  a  court  has 
jurisdiction  of  the  subject-matter,  a  foreign  corporation  may  expressly 
agree,  in  a  contract  entered  into  by  it,  that  such  court  shall  have 
jurisdiction  of  the  corporation  in  an  action  for  a  breach  of  such  con- 
tract brought  in  such  court  against  such  corporation.'  A  corporation, 
also,  may  expressly  authorize  an  officer  or  agent  to  accept  or  receive 
service  of  process  in  other  states,  or  it  may  do  so  impliedly  by  doing 
business  in  another  state  under  the  authority  of  a  statute  providing 
for  service  of  process  upon  agents  of  foreign  corporations'  doing  busi- 

96  See  S  2968,  supra.  See    also    §§2968,    2989,    supra,    and 

97  Smith  v.  Durbridge,  26  La.  Ann.      §  6029,  infra. 

531.    See  §  2968,  supra.  In  a  justice 's  court  no  jurisdiction 

98Boley  V.  Ohio  Life   Insurance  &  is  had  over  a  foreign  corporation  by 

Trust  Co.,  12  Ohio  St.  139,  holding  that  service  upon  its  agent.     The  statute 

"foreign  corporation"  in  attachment  (§  1624,    1    Comp.    L.)l    is    exclusive, 

statute  excludes  all  domestic  corpora-  American    Exp.     Co.    v.     Conant,    45 

tions  of  the  state.  Mich.    642,    8    N.    W.    574. 

99  See  §  2968,  supra.  A    justice 's    process    can    only    be 

1  Sommese  v.  Florence  Distilling  Co.,  served  according  to  the  statute  ap- 
56  N.  Y.  Misc.  670,  107  N.  T.  Supp.  plying  to  justices  of  the  peace.  Parm- 
630;  Epstein  v.  S.  Weisberger  Co.,  52  ers'  Loan  &  Trust  Co.  v.  Warring,  20 
N.  Y.  Misc.  572,  102  N.  Y.  Supp.  488.  Wis.  290. 

2  See  §  3079,  supra,  Crawford  v.  3  Phelps  '  v.  Mutual  Reserve  Fund 
Planters'  &  Merchants'  Bank,,  6  Ala,  Life  Ass'n,  112  Fed.  453,  61  L.  E.  A. 
289;  American  Exp.  Co.  v.  Conant,  45  717,  afE'd  190  U.  S.  147,  47  L.  Ed. 
Mich.  642,  8  N.  W.  574;  Farmers'  Loan  987. 

&  Trust  Co.  v.  Warring,  20  Wifl.  290. 
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aess  therein.  Such  statutes  have  been  adopted  in  most  jurisdictions, 
if  not  in  all.  "When  a  foreign  corporation  accepts  the  benefit  of  such 
a  statute  by  allowing  its  agents  to  do  business  in  a  state,  it  impliedly 
agrees  to  its  terms  and  will  be  bound  by  service  of  process  upon  its 
agent  in  accordance  with  the  statute.*    In  a  leading  case,  Justice  Field 


4  United  States.  Mutual  Reserve 
Fund  Life  Ass'n  v.  Phelps,  190  U.  S. 
147,  47  L.  Ed.  987,  afC'g  112  Fed.  453, 
61  L.  B.  A.  717;  Barrow  Steamship 
Co.  V.  Kane,  170  U.  S.  100,  42  L.  Ed. 
964;  St.  Clair  v.  Cox,  106  U.  S.  350, 
27  L.  Ed.  222;  Ex  parte  SchoUen- 
berger,  96  U.  S.  369,  24  L.  Ed.  853; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  Ed.  451;  Hill  v.  Empire 
State-Idaho  Mining  &  Developing  Co., 
156  Fed.  797;  Davis  v.  Kansas  &  T. 
Coal  Co.,  129  Fed.  149;  Equitable  Life 
Assur.  Soc.  of  United  States  v.  Fowler, 
125  Fed.  88;  Swann  v.  Mutual  Ee- 
serve  Fund  Life  Ass'n,  100  Fed.  922; 
Sparks  v.  National  Masonic  Ace. 
Ass'n,  73  Fed.  277;  Diamond  Plate 
Glass  Co.  v.  Minneapolis  Mut.  Fire 
Irs.  Co.,  55  Fed.  27;  Van  Dresser  v. 
Oregon  By.  &  Nav.  Go.,  48  Fed.  202; 
Knapp,  Stout  &  Company  v.  National 
Mut.  Fire  Ins.  Co.,  30  Fed.  607;  Lung 
Chung  V.  Northern  Pae.  Ey.  Co.,  19 
Fed.  254;  Ehrman  v.  Teutonia  Ins. 
Co.,  1  Fed.  471;  Hayden  v.  Andros- 
coggin Mills,  1  Fed.  93. 

Alabama.  Lewis  v.  International 
Ins.  Co.,  78  So.  629;  Equitable  Life 
Assur.  Society  v.  Vogel,  76  Ala.  441, 
52  Am.  Eep.  344;  Western  U.  Tel.  Co. 
V.   Pleasants,  46  Ala.   641. 

Arkansas.  American  Casualty  Co. 
V.  Lea,  56  Ark.  539,  20  S.  W.  416. 

California.  Lawrence  v.  Ballon,  50 
Cal.  258. 

Colorado.  Colorado  Iron-Works  v. 
Sierra  Grande  Min.  Co.,  15  Colo.  499, 
22  Am.  St.  Bep.  433,  25  Pac.  325. 

District  of  Columbia.  Weymouth  v. 
Washington,  G.  &  A.  E.  Co.,  1  Mao- 
Arthur  19. 

Georgia.     Beeves   v.   Southern   Ey. 


Co.,  121  Ga.  561,  70  L.  E.  A.  513,  2 
Ann.  Cas.  207,  49  S.  B.  674;  Watson  v. 
Bichmond  &  D.  E.  Co.,  91  Ga.  222, 
18  S.  B.  306;  City  Fire  Ins.  Co.  v. 
Carrugi,  41  Ga.  660. 

Massachusetts.  Beyer  v.  Odd  Fel- 
lows' Frt.ternal  'Acc.  Ass'n  of  Ameri- 
ca, 157  Mass.  367,  34  Am.  St.  Eep.  288, 
32  N.  E.  469;  Wilson  v.  Martin- Wil- 
son Automatic  Fire  Alarm  Co.,  149 
Mass.  24,  20  N.  E.  318. 

Michigan.  Emerson,  etc.  v.  McCo- 
mick  Maoh.  Co.,  51  Mieh.  5,  16  N.  W. 
182. 

Missouri.  McNichol  v.  United  States 
Mercantile  Beporting  Agency,  74  Mo. 
457;  Farnsworth  v  Terre  Haute,  A. 
&  St.  L.  R.  Co.,  29  Mo.  75. 

Nebraska.  Fremo.t,  E.  &  M.  V.  P 
Co.  v.  New  York,  C.  &'St.  L.  B.  Co. 
66  Neb.  159,  59  L.  E.  A.  939,  92  N.  W. 
131;  Council  Bluffs  Canning  Co.  v. 
Omaha  Tinware  Mfg.  Co.,  49  Neb.  537, 
68  N.  W.  929;  Klopp  v.  Creston  City 
Guarantee  Waterworks  Co.,  34  Neb. 
808,  33  Am.  St.  Eep.  666,  52  N.  W. 
819. 

New  Jersey.  Capen  v.  Pacific  Mut. 
Ins.  Co.,  25  N.  J.  L.  67,  44  Am.  Dee. 
412;  Moulin  v.  Trenton  Mut.  Life  & 
Fire  Ins.  Co.,  24  N.  J.  L.  222,  25  N.  J. 
L.  57:r 

New  York.  Gibbs  v.  Queen  Ins.  Co., 
63  N.  Y.  114,  20  Am.  Eep.  513;  People 
v.  Knickerbocker  Trust  Co.,  38  Misc. 
446,  77  N.  Y.  Supp.  1000. 

Nortli  Carolina.  Clinard  v.  White, 
129  N.  C.  250,  39  S.  E.  960;  Shields  v. 
Union  Cent.  Life  Ins.  Co.,  119  N.  C. 
380,  25  S.  E.  95L 

Pennsylvania.  Werron  v.  Metropoli- 
tan Life  Ins.  Co.,  166  Pa.  St.  112,  30 
Atl.    1008;    Kennedy    v.    Agricultural 
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said:  "A  state  may  impose  as  a  condition  upon  which  a  foreign  cor- 
poration shall  be  permitted  to  do  business  within  her  limits,  that  it 
shall  stipulate  that  in  any  litigation  arising  out  of  its  transactions 
in  the  state,  it  will  accept  as  sufficient  the  service  of  process  on  its 
agents  or  persons  specially  designated;  and  the  condition  would  be 
eminently  fit  and  ju^t.  And  such  condition  and  stipulation  may  he 
implied  as  well  as  expressed.  If  a  state  permits  a  foreign  corpora- 
tion to  do  business  within  her  limits,  and  at  the  same  time  provides 
that  in  suits  against  it  for  business  there  done,  process  shall  be  served 
upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of  the  per- 
mission; and  corporations  that  subsequently  do  business  in  the  staffe 
are  to  be  deemed  to  assent  to  such  condition  as  fully  as  though  they 
had  specially  authorized  their  agents  to  receive  service  of  process. ' '  ^ 
Accordingly,  a  foreign  corporation  coming  into  another  state,  by  its 
officers  or  agents,  and  there  engaging  in  business,  thereby  subjects 
itself  to  the  process  of  the  courts  of  that  state.*  Coming  into  the  state 
to  do  business  there  implies  a  consent  and  submission  to  the  jurisdic- 
tion thereof  and  to  the  local  methods  of  .process  and  service.'  And 
where  a  foreign  corporation  has  so  far  complied  with  the  law  of  a 
state,  imposing  conditions  upon  which  it  may  do  husiness  therein, 
as  to  establish  an  office  in  the  state  and  designate  an  agent  therein 
upon  whom  process  may  be  served,  service  of  process  upon  such  agent 
vests  the' court  issuing  the  same  with  jurisdiction  to  hear  and  deter- 
mine the  cause,  irrespective  of  the  citizenship  of  the  plaintiff,  or  the 
subject-matter  of  the  controversy.* 

In  the  ease  of  a  foreign  corporation  as  in  that  of  a  nonresider 
natural  person  "the  court  has  general  jurisdiction  of  the  person,  so 

Ins.  Co.,  165  Pa.  St.  179,  30  Atl.  724;  6McCormick  v.  Scrathern  Exp.   Co., 

Bushel  V.  Commonwealth  Ins.  Co.,  15  81  W.  Va.  87,  93  S.  B.  1048. 

Serg.  &  E.  173.  It  is  held  that  a  trading  corporation 

Tennessee.     Chicago  &  A.  E.  Co.  v.  is  personally  present  and  is  of  right 

Walker,  9  Lea  475.  suable  in  any  country  in  which  it  has 

Vermont.     Osborne  &  Woodbury  v.  an  established  place  of  business.    Hay- 

Shawmut   Ins.    Co.,   51   Vt.   278;    Day  den  v.  Androscoggin  Mills,  1  Fed.  93 

V.  Essex  County  Bank,  13  Vt.  97.  following  Newby  v.  Von  Oppen,  L.  E. 

Virginia.    Baltimore  &  O.  E.  Co.  v.  7  Q.  B.  293.    See  State  v.  North  Ameri 

Gallahue's   Adm'r,   12   Gratt.   655,   65  can  Land  &  Timber  Co.,  106  La.  621, 

Am.  Dec.  254.                               _  87  Am.  St.  Eep.  309,  31  So.  172. 

Wisconsin.     State  v.  United  States  'Shields  v.   Union   Cent.   Life  Ins. 

Mut.  Ace.  Ass'n,  67  Wis.  624,  31  N.  W.  Co.,  119  N.  C.  380,  25  S.  E.  951. 

229.  8  State  v.  North  American  Land  & 

See  also  discussion  in  §  2957,  supra.  Timber  Co.,  106  La.  621,  87  Am.  St. 

5  St.  Clair  v.  Cox,  106  U.  S.  350,  356,  Eep.  309,  31  So.  172. 
27  L.  Ed.  222. 
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that  the  want  of  service  of  process  may  be  waived. "  '  No  jurisdiction 
can,  however,  be  conferred  upon  or  exercised  by  a  federal  court 
because  the  parties  consent  to  it  or  one  of  them  waives  objection.  The 
court  will  and  should  raise  the  question  of  its  own  motion  at  any 
stage  of  the  proceeding,  and  even  on  error  or  appeal  will  inquire  as 
to  its  own  or  the  trial  court's  jurisdiction,  if  federal,  and  will  not, 
retain  the  case,  if  it  is  found  lacking.^" 

§  6012.  Effect  of  appearance.  An  appearance  in  -a  suit  is  a  com- 
ing into  court  as  a  party  to  a  suit  or  action.  An  appearance  is  either 
general  or  special.  By  a  general  appearance  a  defendant  appears  for 
all  purposes  in  the  suit;  by  a  special  appearance,  he  appears  solely 
for  the  purpose  of  objecting  to  the  jurisdiction  on  account  of  a  defect, 
omission  or  irregularity  in  the  service  of  summons  upon  him,  or  per- 
haps for  some  other  reason.^^ 

"Where  a  foreign  corporation  appears  generally  in  an  action  against 
it,  it  waives  all  objection  to  the  jurisdiction  of  the  court,  and  it  is  as 
much  subject  to  the  jurisdiction  of  the  court  as  if  it  were  a  domestic 
corporation,  if  the  court  has  jurisdiction  of  a  suit  of  the  character 
involved  against  a  foreign  corporation,^^  and  if  the  appearance  is  by 

9  Young  V.  Providence  &  S.  S.  S.  District  of  Columbia.  Howard  v. 
Co.,  150  Mass.  550,  23  N.  B.  579.              Chesapeake  &  O.  R.  Co.,  11  App.  Gas. 

10  Chicago,  B.  &  Q.  R.  Co.  v.  Willard,  300.  See  Doremus  v.  National  Cotton 
220  U.  S.  413,  55  L.  Ed.  521;  Minne-  Improvement  Co.,  39  App.  Cas.  295. 
sota  V.  Northern  Securities  Co.,  194  Kansas.  North  Missouri  E.  Co.  v. 
U.  S.  48,  48  L.  Ed.  870;  Mansfield,  C.  Akers,  4  Kan.  453,  96  Am.  Dee.  183. 
&  L.  M.  E.  Co.  v.  Swan,  111  TJ.  S.  Massachusetts.  Pierce  v.  Equitable 
379,  28  L.  Ed.  462.  See  §§  2695,  6009,  Assur.  Society,  145  Mass.  56,  1  Am. 
supra.  St.  Rep.  433,  12  N.  E.  858. 

11  See  §§  2977,  3018,  supra.  Michigan.    National  Coal  Co.  v.  Cin- 

12  United  States.  St.  Clair  v.  Cox,  cinnati  Gas  Coke,  Coal  &  Mining  Co., 
106  XJ.  S.   350,   27  L.  Ed.   222;   Tioga  168  Mich.  195,  131  N.  W.  580. 

R.  E.  v.  Blossburg  &  C.  E.  E.,  20  Wall.  Minnesota.  Banks  v.  Pennsylvania 
137,  22  L.  Ed.  331;  Lafayette  Ins.  Co.  E.  Co.,  Ill  Minn.  48,  126  N.  W.  410. 
V.  French,  18  How.  404,  15  L.  Ed.  451;  Mississippi.  See  Columbia  Star  Mill- 
Blue  Goose  Min.  Co.  v.  Northern  Light  iug  Co.  v.  Brand,  115  Miss.  625,  76 
Min.  Co.,  245  Fed.  727;  Twin  Lakes  So.  557;  Vicksburg,  S.  &  P.  E.  Co.  v. 
Land  &  Water  Co.  v.  Dohner,  242  Fed.  Forcheimer,  113  Miss.  531,  74  So.  418. 
399;  Lively  v.  Picton,  218  Fed.  401.  Nevgda.    Golden  v.  Murphy,  31  Nev. 

Arizona.    Fleming  v.  Black  Warrior  395,  105  Pac.  99,  103  Pac.  394. 

Copper  Co.,  Amalgamated,  15  Ariz.  1,  New  Hampshire.    March  v.  Eastern 

51  L.  E.  A.   (N.  S.)  99,  136  Pac.  273.  R.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732. 

CaUfomia.     California  Pine  Box  &  New  Jersey.     Albert   v.   Clarendon 

Lumber  Co.  v.  Mogan,  13  Cal.  App.  65,  Land   Investment    &   Agency   Co.,  53 

108  Pac.  882.  N.  J.  Eq.  623,  23  Atl.  8. 
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Mie  having  authority  to  appear  for  the  ,corporation.i^    Where  a  for- 


New  Mexico.  Alliance  Assur.  Co,  v. 
Bartlett,  9  N.  M.  554,  58  Pac.  351. 

New  York.  McCormick  v.  Penn- 
sylvania Cent.  E.  Co.,  49  N.  T.  303; 
Brooks  V.  New  York  &  G.  L.  E.  Co., 
30  Hun  47;  Eoot  v.  Great  Western  E. 
Co.,  65  Barb.  619,  aff'd  53  N.  Y.  636; 
Dart  V.  Farm  era'  Bank,  27  Barb.  337; 
Cook  V.  Champlain  Transp.  Co.,  1 
Denio  91;  De  Bemer  v.  Drew,  39  How. 
Pr.  466.  See  also  Eoekwell  v.  Knights 
Templars  &  Masonic  Mut.  Aid  Ass  'n, 
134  App.  Div.  736,  119  N.  Y.  Supp. 
515. 

Oregon.  Multnomah  Lumber  Co.  v. 
Weston  Basket  Co.,  54  Ore.  22,  99  Pae. 
1046,  102  Pac.  1. 

Tennessee.  New  Eiver  Lumber  Co. 
V,  Tennessee   E.   Co.,   136   Tenn.   661, 

191  S.  W.  334. 

Texas.  Atehlgon,  T.,&  B.  P.  R.  Co. 
V.  Ayers,  —  Tex.  Civ.  App.  — ,  192 
B.  W.  810;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V,  Stevens,  —  Tex.  Civ.  App.  — , 

192  S.  W.  304;  Banco  Minero  v.  Boss 
&  Masterson',  —  Tex.  Civ.  App.  — , 
138  S.  W.  224;  Western  U.  Tel.  Co.  v. 
Russell,  12  Tex.  Civ.  App.  82,  33  S.  W. 
70S;  Mexican  Cent.  By.  Co.  v.  Char- 
man  (Tex.  Civ.  App.),  24  S.  W.  958; 
St.  Louis,,, A,  &  T.  Ey.  Co.  v.  Whitley, 
77  Tex.  126,  13  S.  W.  853;  Piedmont 
&  A.  Life  Ins.  Co.  v.  Fitzgerald,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  §  1346. 

Wisconsin.  Congar  v.  Galena  &  C. 
U.  E.  Co.,  17  Wis.  477. 

See  §§,2957,  2977,  3018,  3019,  supra. 

In  Tioga  R.  Co.  v.  Blossburg  &  C. 
E.  Co.,  20  Wall.  (U.  S.)  137,  22  L.  Ed. 
331,  the  court  said:  "We  assume, 
a,]so,  that  a  foreign  corporation  may 
appoint  an  attorney  to  appear  for 
it  when  sued  in  a  foreign  state,  and 
that  a  judgment  may  be  obtained 
jigainst  it,  upon  such  appearance.  We 
are  not  aware  that  this  proposition 
lias  ever  been  doubted.  McGoon  v. 
Scales,  9  Wall.  (U.  8.)  31;  Chaffee  v. 


Hayward,  20  How.  (U.  S.)  208."  See 
also  March  v.  Eastern  E.  Co.,  40  N.  H. 
548,  77  Am.  Dec.  732;  McCormick  v. 
Pennsylvania  Cent.  E.  Co.,  49  N.  Y. 
303. 

In  a  suit  against  a  foreign  corpo- 
ration to  rescind  a  contract  for  the 
sale  of  land,  plaintiff,  at  the  time  of 
filing  the  bill  of  complaint  and  serv- 
ing the  subpoena,  served  notice  of 
motion  for  preliminary  injunction  to 
prevent  the  sale  of  the  contract,  and 
defendant  appeared  on  the  motion, 
which  was  denied.  Thereafter  defend- 
ant entered  a  special  appearance  and 
filed  a  motion  to  quash  the  service  om 
the  ground  of  deception  in  obtaining 
service  not  ascertained  by  it  until 
after  the  hearing  on  the  injunction, 
which  motion  being  denied  on  the 
ground  that  defendant  had  waived  ab- 
jection to  the  service  by  its  appearance 
on  the  motion  for  injunction,  defend- 
ant further  appeared  specially  and 
made  a  motion  for  leave  to  withdraw 
the  appearance  entered  on  the  motion 
for  injunction  on  the  ground  that  when 
it  was  entered  defendant  had  not 
learned,  and  had  no  opportunity  to 
learn,  of  the  deceit  in  the  service  in 
the  main  proceeding.  It  was  held  that 
refusal  of  leave  to  withdraw  the  ap- 
pearance was  not  an  abuse  of  discre- 
tion. Twin  Lakes  Land  &  Water  Co. 
v.  Dohner,  242  Fed.  399. 

As  to  the  effect  of  a  special  appear- 
ance to  move  to  set  a^ide  an  attach- 
ment against  a  foreign  corporation, 
see  Lowe  v.  Swinehart  Tire  &  Rubber 
Co.,  211  Fed.  165. 

13  The  officers  and  attorneys  of  an 
insolvent  corporation,  who  had  been 
enjoined  from  exercising  any  of  its 
powers  and  franchises,  and  from  us- 
ing its  name  for  any  purpose  whatso- 
ever, by  a  court  of  the  state  by  which 
the  corporation  was  created,  and  which 
had    jurisdiction    of   the    corporation 
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eign  corporation  appears  and  answers  on  the  merits  in  an  action 
against  it,  it  cannot  in  such  answer  reserve  a  question  of  jurisdiction 
based  on  the  invalidity  of  the  service  of  process  upon  it.**  A  for- 
eign corporation,  which  after  the  court  has  overruled  the  suggestion 
of  the  person  who  was  served  with  process  in  the  action  that  he  was 
not  its  agent  and  therefore  the  service  was  ineffectual  to  bring  it  into 
court,  appears  and  asserts  its  right  to  a  change  of  venue  to  another 
county,  and  afterwards  answers  generally,  has  made  a  general  appear- 
ance.** A  voluntary  appearance  by  a  foreigi^  corporation,  just  as  by 
natural  nonresident  persons,  will  enable  the  court  to  ex^rt  such  adjudi- 
cative power  as  it  possesses  over  the  subject-mattey  and  the  cause  of 
action.*^  And  where  a  foreign  corporation  voluntarily  appears  in  an 
action  against  it,  it  is  immaterial  whether  or  not  it  was  engaged  in 
business  in  the  state  or  had  property  therein,  or  liad  complied  with 
the  state  statute  requiring  the  corporation  to  designate  an  agent  in 
the  state  upon  whom  service  of  process  might  be  had.*''  Appearance 
in  the  cause  by  a  foreign  corporation,  even  though  such  appearance 
is  expressly  declared  to  be  limited  to  the  sole  purpose  of  presenting 


and  of  its  property,  and  which  had 
appointed  a  receiver  of  the  corpora- 
tion, and  a  trustee  for  its  creditors 
and  stockholders,  cannot  enter  its  ap- 
pearance in  an  action  against  it  in 
another  state,  or  so  act  on  its  behalf 
that  a  judgment  may  be  obtained 
against  it  by  confession  or  default  or 
otherwise.  Bust  v.  United  Water- 
works Co.,  Ltd.,  70  Fed.  129. 

Where  a  foreign  corporation  was 
sued,  and  certain  parties  appeared  and 
pleaded  in  the  name  of  the  corpora- 
tion, after  which  the  court  allowed 
an  amendment  making  such  persons 
defendants  as  partners,  it  was  held 
that  their  appearance  and  pleading 
to  the  action  could  not  be  held,  as 
against  the  corporation,  an  appear- 
ance after  the  amendment.  Inman  v. 
Allport,  65  III.   540. 

14  Golden  V.  Murphy,  31  Nev.  395, 
103  Pac.  394,  105  Pac.  99. 

15  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
Ayers,  —  Tex.  Civ.  App.  — ,  192  S.  W. 
310;  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
Stevens,  —  Tex.  Civ.  App.  — ,  192 
B.  W.  304. 


In  Tennessee,  where  a  defendant 
foreign  corporation  moved  to  dismiss 
the  bill  of  complaint,  and  in  the  alter- 
native demurred,  and  it  was  agreed 
between  the  parties  that  if  the  mo- 
tion should  be  sustained,  the  demurrer 
should  not  be  considered  an  entry  of 
appearance,  it  was  held  that  the  mo- 
tion having  been  disallowed,  the  de- 
fendant must  be  treated  as  having 
made  its  appearance  in  court  by  filing 
the  demurrer.  Brewer  v.  De  Camp 
Glass  Casket  Co.,  139  Tenn.  97,  201 
S.  W.  145. 

16  McCormick  y.  Pennsylvania  Cent. 
E.  Co.,  49  N.  T.  303;  Banco  Minero 
v.  Eoss  &  Masterson,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  224.  See  also  Twin 
Lakes  Land  &  Water  Co.  v.  Dohner, 
242  Fed.  399;  Banks  v.  Pennsylvania 
E.  Co.,  Ill  Minn.  48,  126  N.  W.  410; 
Multnomah  Lumber  Co.  v.  Weston  Bas- 
ket Co.,  54  Ore.  22,  99  Pae.  1046,  102 
Pac.  1. 

17  Blue  Goose  Min.  Co.  v.  Northern 
Light  Min.  Co.,  245  Fed.  727, 
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a  plea  to  the  jurisdiction  of  the  court  over  the  corporation,  is  a  waiver 
of  its  immunity  from  the  jurisdiction  of  the  court,  where  the  court 
has  jurisdiction  of  the  subject-matter.**  But  where  the  jurisdiction  of 
the  court  over  actions  against  foreign  corporations  is  limited  to  a 
certain  class  of  actions,  the  appearance  by  a  foreign  corporation  in 
an  action  not  embraced  within  the  class  of  actions  over  which  the 
court  has  jurisdiction,  will  not  confer  upon  the  court  jurisdiction  of 
the  action.*^ 

A  foreign  corporation  does  not  submit  itself  to  the  jurisdiction  of 
a  state  by  making  a  special  appearance  in  one  of  its  courts  for  the 
purpose  of  making  claim  that  no  valid  service  was  made  upon  it.^* 
Thus  it  was  held  that  where  a  statute  provided  that  in  case  of  the 
death  or  removal  of  the  designated  agent  of  a  foreign  corporation 
doing  business  in  the  state  and  a  failure  to  appoint  another,  service 
of  process  might  be  made  upon  the  secretary  of  state,  the  special 
appearance  of  a  foreign  corporation  in  the  courts  of  such  state  for 
the  single  purpose  of  insisting  that  it  had  actually  stopped  doing 
business  in  such  state,  had  removed  its  property  therefrom  and 
revoked  the  designation  of  its  agent  under  the  statute  prior  to  the 
service  of  process  upon  the  secretary  of  state,  was  not  a  waiver  of  its 
right  or  a  submission  to  the  claimed  jurisdiction.^'    The  appearance 

18  St.   Louis,    A.    &   T.   Ey.    Co.    v.  tions   70,   72   of  the   Corporation!  Act 

Whitley,  77  Tex.  126,  13  S.  W.  853;  of   New   Jersey,   it   cannot   raise   the 

Western   U.    Tel.    Co.   v.    Eussell,    12  question    whether    the    court   can   ac- 

Tex.    Civ.    App.    82,    33    S.    W.    708;  quire  jurisdiction  over  a  foreign  eor- 

Mexiean    Cent.    Ey.    Co.    v.    Charman  poration  by  notice  pursuant  to  an  or- 

(Tex.  Civ.  App.),  24  S.  W.  958.     See  der  at  publication,  so  as  to  pronounce 

also  Brooks  v.  New  York  &  G.  L.  E.  a  valid  decree  adjudging  it  to  be  in- 

Co.,  30  Hun    (N.   Y.)    47;   Murray  v.  solvent,  and  thereafter  proceed  to  un- 

Vanderbilt,    39    Barb.    (N.    Y.)    140;  dertake  distribution  of  its  assets,  when 

Cook    V.    Champlain    Transp.    Co.,    1  it  has  made  a  motion  to  dismiss  the 

Denio  (N.  Y.)  91.  bill   for   want   of  equity  pursuant   to 

Where,  an  agent  of  a  foreign  eorpo-  the   rules   of   procedure,   such   motion 

ration  on  whom  process  can  be  served  being  equivalent   to   a  demurrer,   and 

enters    an    appearance    for    such    de-  constituting  an  appearance  to  the  suit 

fendant  corporation,  after  the  period  for  all  purposes.     Albert  v.  Clarendon 

of  over  three  years  has  elapsed  with-  Land,   Investment   &   Agency  Co.,   53 

out  objection  being  made  to  such  ap-  N.  J.  Eq.  623,  23  Atl.  8. 
pearance,  it  is  too- late   for  the   cor-  19  Harriott  v.  New  Jersey  E.  Co.,  8 

poration  to  withdraw  such  appearance,  Abb.  Pr.  (N.  Y.)  284;  Seiser  Bros.  Co. 

unless  it  is  shown  that  it  had  no  knowl-  v.  Potter  Produce  Co.,  23   Civ.  Proc. 

edge    of    such    appearance.      Alliance  (N.  Y.)  348. 

Assur.   Co.  V.  Bartlett,  9   N.  M.  554,  20  Lathrop-Shea  &  Henwood  Co.  v. 

58  Pac.  351.  Interior  Construction  &  Improvement 

When   an    insolvent   foreign   corpo-  Co.,  150  Fed.  666. 
ration  is  proceeded  against  under  see-  21  Lathrop-Shea  &  Henwood   Co.  v. 
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of  its  regular  attorney  as  amicus  curiae  to  object  to  sufficiency  of 
service  of  citation  on  it  has  been  held  not  an  appearance  of  a  foreign 
corporation.^^  Nor  does  the  fact  that  the  attorney  for  the  president 
and  principal  stockholder  of  the  corporation,  who  was  joined  as 
defendant  with  it,  suggested  or  argued  to  the  court  that  the  corpora- 
tion was  not  properly  in  court  constitute  the  entry  of  an  appearance 
for  the  corporation.^'  It  is  held  in  a  federal  court  that  a  foreign  cor- 
poration not  appearing  generally  in  an  action  brought  against  it,  but 
only  for  the  purpose  of  moving  to  set  aside  the  service  of  the  sum- 
mons and  to  stay  all  proceedings,  on  the  ground  that  for  some  time 
prior  to  the  service  of  the  summons  it  had  ceased  to  do  business  in 
the  state  and  had  no  property  within  the  jurisdiction  of  the  court, 
and  consequently  could  not  be  found  there  for  the  purposes  of  service, 
does  not  waive  the  objection,  and  is  entitled  to  an  order  setting  aside 
the  service.^*  Nor  does  an  appearance  solely  to  remove  the  cause  to 
the  federal  court  waive  the  objection  that  the  corporation  was  not 
well  served  and  was  not  brought  under  the  jurisdiction  of  the  state 
court,^^  even  though  the  petition  was  not  expressly  limited  to  a  spe- 
cial appearance  reserving  objection  to  jurisdiction  over  the  person.^ 


Interior  Construction  &  Improvement 
Co.,  150  Fed.  666. 

For  proceedings  by  a  foreign  cor- 
poration held  not  to  amount  to  a  gen- 
eral appearance,  see  American  Surety 
Co.  V.  Bernstein,  101  Tex.  189,  105 
S.  W.  990,  rev'g  102  S.  W.  181. 

22  Elliott  V.  Standard  Steel  Wheel 
&  Tire  Amor  Co.,  —  Tex.  Civ.  App.  — , 
173  S.  W.  616.  See  alao  Columbia 
Star  Milling  Co.  v.  Brand,  115  Miss. 
625,  76  So.  557. 

23  Columbia  Star  Milling  Co.  v. 
Brand,  115  Miss.  625,  76  So.  557. 

24  De  Castro  v.  Compaguie  Fran^aise 
du  Telegraphe,  de  Paris  t  New  York, 
76  Fed.  425. 

25  Commercial  Mut.  Ace.  Co.  v. 
Davis,  213  U.  S.  245,  53  L.  Ed.  782; 
Goldey  v.  Morning  News,  156  TJ.  S. 
518,  39  L.  Ed.  517  (where  the  petition 
expressly  limited  the  appearance  there- 
by made) ;  International  Text-Book 
Co.  V.  Heartt,  136  Fed.  129;  Collins  v. 
American  Spirit  Mfg.  Co.,  96  Fed.  133. 

26  Wabash  Western  By.  Co.  v.  Brow, 
164  U.  S.  271,  41  L.  Ed.  431,  rev'g  65 


Fed.  941;  Webster  v.  Iowa  State  Trav- 
eling Men's  Ass 'n,  165  Fed.  367.  See 
§§  3018,  3019,  supra. 

It  is  held  in  New  York  that  the 
federal  doctrine  is  inapplicable  when 
jurisdiction  of  the  person  is  questioned 
in  the  state  court  after  remand,  and 
that  the  necessary  averment  that  the 
action  is  "pending"  admits  jurisdic- 
tion. Farmer  v.  National  Life  Ass'n 
of  Hartford,  138  N.  Y.  265,  33  N.  E. 
1075,  aff'g  67  Hun  119,  21  N.  Y.  Supp. 
1056. 

So  where,  after  remand,  the  foreign 
corporation  ■  moved  to  open  a  default, 
service  of  process  on  the  insurance 
superintendent  after  revocation  was 
held  to  be  waived.  Tierney  v.  Hel- 
vetia Swiss  Fire  Ins.  Co.,  138  N.  Y. 
App.  Div.  469,   122  N.  Y.  Supp.  869. 

See  State  v.  Sale,  232  Mo.  166,  132 
S.  W.  1119,  where  it  was  held  that  an 
appearance,  though  made  specially  to 
remove  the  ease  to  the  federal  court 
waived  a  defect  in  the  return  of  proc- 
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It  has  been  held  that  a  foreign  corporation  puts  itself  under  the 
jurisdiction  by  general  appearance,  even  though  it  has  already  been 
dissolved  in  the  state  of  its  domicile.'*''  After  general  appearance 
entered  without  reservation  in  the  federal  court  to  which  the  case 
was  removed,  no  abjection  can  be  made  that  the  action  was  beyond  the 
jurisdiction  of  the  state  court.^'  Pleading  to  the  merits  after  removal 
waives  all  objections  to  the  original  jurisdiction  of  the  state  court.^' 
And  a  foreign  corporation  by  pleading  in  its  answer  a  demand  in 
recoupment  submits  to  the  jurisdiction,  and  cannot  attack  the  valid- 
ity of  the  service  on  the  ground  that  it  was  not  doing  business  in 
the  state  at  the  time  it  was  served  with  process,  even  though  it  saved 
its  rights  to  object  to  defective  jurisdiction  before  pleading  to  the 
merits.'"  A  demurrer  to  a  petition  for  a  receiver  and  a  motion  to 
set  aside  the  appointment  made  without  limitation  is  a  general  volun- 
tary appearance  by  a  foreign  corporation.^^  Where  a  foreign  cor- 
poration, immediately  upon  being  served  with  process,  appeared  spe- 
cially to  object  to  the  jurisdiction  of  the  court  over  it  on  the  ground 
that  it  had  never  transacted  business  within  the  state,  that  no  one 
of  its  officers  was  at  the  time  of  the  service  within  the  state  engaged 
in  the  transaction  of  business  for  it  and  that  it  had  not  been  author- 
ized or  qualified  to  transact  business  within  the  state  by  the  law  of  the 
state,  and  moved  to  quash  the  service  of  the  writ  upon  the  ground 
that  the  return  of  the  marshal  was  untrue  and  insufficient  in  law,  it 
was  held  that  by  appealing  from  an  order  overruling  such  motion  to 
quash,  the  defendant  did  not  waive  the  motion.*^ 

27 Prink  v.  National  Mut.  Fire  Ins.  said:     "It  is  urged  that  by  appealing 

Co.,  90  S.  C.  544,  Ann.  Gas.  1913  D  221,  the   defendant  below  waived  its  mo- 

74  S.  B.  33.    'See  §§  5613-5617,  supra,  tion  to   quash,   and  that  such  act  is 

28  Texas  &  P.  B.  Co.  v.  Bigger,  239  tantamount  to  a  general  appearance. 
U.  S.  330,  60  L.  Ed.  310;  Texas  &  P.  It  is  indeed  said  by  some  courts  that 
R.  Co.  V.  Hill,  237  U.  S.  208,  59  L.  Ed.  one  objecting  to  the  jurisdiction  of 
918.                   '  a  court  must  keep  out  of  court  fexcept 

29  Texas  &  P.  E.  Co.  v.  Bigger,  239  to  object  to  its  jurisdiction,  and  that 
U.  S.  330,  60  L.  Ed.  310;  Texas  &  P.  an  appeal  from  a  judgment  is  a  gen- 
R.  Co.  V.  Hill,  237  TJ;  S.  208,  59  L.  Ed.  era!  appearance  to  the  action.  Fee 
918.  V.   Big  Sand  Iron  Company,   13   Ohio 

30  Merchants  Heat  &  Light  Co.  v.  St.  563;  Ruthe  v.  Railway  Company, 
James  B.  Clow  &  Sons,  204  U.  S.  286,  37  "Wis.  344;  Hodges  v.  Frazier,  31  Ark. 
51  L.  Ed.  488.  See  also  §§3018,  3125,  58;  Railway  Company  v.  Heath's  Ad- 
supra.  ministrator,  87  Ky.  651,  9  S.  W.  832. 

31  Liveley  v.  Picton,  218  Fed.  401.  This    doctrine   has   not,   however,    ob- 

32  Central  Grain  &  Stock  Exchange  tained  in  the  federal  courts.  It  is  true 
of  Hammond  v.  Board  of  Trade  of  City  a  party  'may  not,  in  the  same  breath, 
of  Chicago,  125  Fed.  463.    Jenkiiis,  J.,  ■  dispute  the  merits  of  the  cause  alleged 
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§  6013.  Venue.    The   subject   of   the   venue   of   actions   against 


against  him  and  deny  jurisdiction  of 
the  court  over  his  person'  (Crawford 
V.  Foster,  28  C.  0.  A.  576,  84  Fed. 
939) ;  but  when  a  party  appears  spe- 
cially to  object  to  the  jurisdiction  or  to 
move  to  set  aside  the  sevice  of  proc- 
ess, he  is  deemed  not  to  have  waived 
the  illegality  of  the  service,  if,  after 
such  motion  is  denied,  he  answers  to 
the  merits.  Sueh  illegality  in  the 
service  is  waived  only  when,  without 
having  insisted  upon  it,  he  pleads  in 
the  first  instajice  to  the  merits.  Thus, 
in  Harkness  v.  Hyde,  98  XT.  S.  476,  25 
L.  Ed.  237,  process  in  a  district  eoiirt 
of  a  territory  was  served  upon  the  de- 
fendant within  an  Indian  reservation. 
The  motion  to  set  aside  the  service 
was  overruled,  and  the  defendant 
pleaded  to  the  merits.  The  Supreme 
Court  reversed  the  judgment  against 
the  defendant,  and  remanded  the  cause 
with  a  direction  to  set  aside  the  serv- 
ice. Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  remarked:  'The 
right  of  the  defendant  to  insist  upon 
the  objection  to  the  illegality  of  the 
service  was  not  waived  by  the  special 
appearance  of  the  counsel  for  him  to 
move  the  dismissal  of  the  action  on 
that  ground,  or,  what  we  consider  as 
intended,  that  the  service  be  set  aside; 
nor,  when  that  motion  was  lOverruled, 
by  their  answering  for  him  to  the 
merits  of  the  action.  Illegality  in  a 
proceeding  by  which  jurisdiction  is  to 
be  obtained  is  in  no  case  waived  by 
the  appearance  of  the  defendant  for 
the  purpose  of  calling  the  attention 
of  the  court  to  such  irregularity;  nor 
is  the  objection  waived  when,  being 
urged,  it  is  overruled,  and  the  defend- 
ant is  thereby  compelled  to  answer. 
He  is  not  considered  as  abandoning 
his  objection  because  he  does  not  sub- 
mit to  further  contestation.  It  is  only 
where  he  pleads  to  the  merits  in  the 
first  instance,  without  insisting  upon 


the  illegality,  that  the  objection  is 
deemed  to  be  waived.'  See,  also.  In- 
surance Company  v.  Dunn,  19  Wall. 
214,  22  L.  Ed.  68;  Eemoval  Cases,  100 
U.  S.  457,, 475,  25  L.  Ed.  593;  Railway 
Company  v.  Brow,  164  U.  S.  271,  17 
Sup.  Ct.  126,  -41  L.  Ed.  431;  Powers 
V.  Railway  Company,  169  U.  S.  92, 102, 
18  Sup.  Ct.  264,  42  L.  Ed.  673;  Louis- 
ville Trust  Company  v.  Gomingor,  184 
U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed. 
413.  Here  the  a,ppellant  has  at  no 
time— unless  by  the  appeal — consented 
to  the  jurisdiction  of  the  court  or 
waived  its  objection  thereto.  No  act 
was  done  which  suggests  such  consent 
or  waiver.  The  appellant  was  con- 
fronted with  an  order  for  an  injunc- 
tion issuing  because  it  had  failed  to 
do  that  which  the  court  had  no  right 
to  require  it  to  do.  It  had  no  remedy 
save  by  appeal,  the  court  declining 
to  proceed  with  the  inquiry  touching 
its  jurisdiction.  Under  such  circum- 
stances, to  hold  that  an  appeal  works 
a  general  appearance  to  the  suit — ^not- 
withstanding it  was  limited  to  the 
jurisdiction  of  the  6ourt  to  make  the 
order — would  work  a  grievous  wrong, 
and  would  subject  the  party  to  a 
judgment  upon  the  merits  without  rem- 
edy, when  the  record  does  not  disclose 
jurisdiction  of  the  court,  and  notwith- 
standing the  constant  objection  of  the 
defendant  to  the  exercise  of  juris- 
diction. Such  result  cannot  be  war- 
ranted by  the  law.  A  party  protest- 
ing against  jurisdiction  may  not  be 
compelled  to  submit  to  a  decree  upon 
the  merits  when  the  court  withholds 
its  judgment  upon  its  jurisdiction.  In- 
deed, the  allowance  of  the  injunction 
under  the  circumstances  was  in  effect 
a  denial  by  the  court  of  the  motion 
to  set  aside  the  service,  and  that  with- 
out the  evidence  before  it,  and  solely 
as  a  penalty  for  misconduct,  unwar- 
rantably assumed.     The  only  remedy 
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corporations  generally  has  been  considered  at  length  elsewhere  in 
this  work.'' 

The  venue  of  actions  against  foreign  corporations  is  usually 
dependent  upon  legislative  enactment,  and,  of  course,  varies  in  the 
different  jurisdictions.'*     Statutes  giving  the  right  to  sue  foreign 


afforded  the  party  in  such  case  is  by 
appeal  from  the  wrongful  order  which 
denies  consideration  of  the  challenge 
to  the  jurisdiction.  Within  the  rul- 
ing of  Harkness  v.  Hyde,  supra,  the 
party  so  debarred  of  his  right  may 
raise  the  question  by  appeal  from  a 
judgment  upoii  the  merits."  See  also 
§§  3018,  3125,  supra,  and  Whitehouse 
Eq.  Pr.  §  186. 

33  See  §§2978-2984,  supra. 

For  the  residence  of  corporations 
for  the  purposes  of  venue,  see  §§  397^ 
398,  supra. 

34  See  the  statutes  of  the  respective 
states.  See  also  the  following  de- 
cisions: 

Uuited  States.  Hills  v.  Bichmond 
&  D.  E.  Co.,  37  Fed.  660. 

Alabama.  Ex  parte  Western  V.  Tel. 
Co.,  76  So.  438,  rev'g  15  Ala.  App.  532, 
74  So.  88;  H.  M.  Judge  &  Co.  v.  Wash- 
burn-Crosby Milling  Co.,  1  Ala.  App. 
470,  56  So.  2. 

California.  Bai«is  v.  Diamond  Match 
Co.,  171  Cal.  326,  153  Pae.  239. 

Colorado.  New  York  Life  Ins.  Co. 
V.  Pike,  51  Colo.  238,  117  Pac.  899. 

G-eorgla.  Williams  v.  East  Tennes- 
see, V.  &  G.  By.  Co.,  90  Ga.  519,  16 
S.  E.  303;  Cineinnatti,  N.  O.  &  T.  P. 
E.  Co.  V.  Pless  &  Slade,  3  Ga.  App. 
400,  60  S.  E.  8. 

Indiana.  Edwards  v.  Van  Cleave, 
47  Ind.  App.  347,  94  N.  E.  596. 

Kentucky.  Homse  v.  Bank  of  Lewis- 
port,  178  Ky.  281,  198  S.  W.  760; 
Barnes  v.  Union  Cent.  Life  Ins.  Co., 
168  Ky.  253,  182  S.  W.  169;  Employ- 
ers' Indemnity  Co.  v.  Duncan,  159 
Ky.  460,  167  S.  W.  414. 

Louisiana.  Davis  v,  Kenefick,  Ham- 
mond &  Quigley  Const.  Co.,  121  La. 
251,  46  So.  301. 


Massachusetts.  Beynold^  v.  Miss- 
ouri, K.  &  T.  B.  Co.,  228  Mass.  584, 
117  N.  B.  913;  Allen  v.  Pacific  Ins. 
Co.,  21  Pick.  257. 

Missouri.  State  v.  Jones,  270  Mo. 
230,  192  S.  W.  980. 

New  York.  Goldzier  v.  Central  B. 
Co.  of  New  Jersey,  43  Misc.  667,  88 
X.  Y.  Supp.  214. 

North  Carolina.  Hannon  v.  South- 
ern Power  Co.,  173  N.  C.  520,  92  S.  E. 
353;  Allen-Fleming  Co.  v.  Southern 
B.  Co.,  145  N.  C.  37,  58  S.  E.  793. 

Ohio.  Handy  v.  Insurance  Co.,  37 
Ohio  St.  366. 

Oklahoma.  EofE  Oil  &  Cotton  Co. 
V.  King,  46  Okla.  31,  148  Pac.  90;  Nel- 
son v.  Doming  Inv.  Co.,  21  Okla.  610, 
96  Pae.  742. 

Oregon.  Eamaswamy  v.  Hammond 
Lumber  Co.,  78  Ore.  407,  152  Pac.  223; 
Cunningham  v.  Klamath  Lake  B.  Co.^ 
54  Ore'.  13,  101  Pac.  213,  rehearing 
denied  101  Pae.  1099. 

Pennsylvania.  Eline  v.  Western 
Maryland  B.  Co.,  253  Pa.  204,  97  Atl. 
1076;  Frick  &  Lindsay  Co.  v.  Mary- 
land, Pennsylvania,  etc.,  Co.,  44  Pa. 
Super.  Ct.  518. 

South  Carolina.  Hayes  v.  Seaboard 
Air  Line  By.,  98  S.  C.  6,  81  S.  B.  1102; 
Elms  V.  Southern  Power  Co.,  78  S.  C. 
323,  58  S.  B.   809. 

Tennessee.  Brewer  v.  De  Camp 
Glass  Casket  Co.,  139  Tenn.  97,  201 
S.  W.  145. 

Texas.  Coca-Cola  Co.  v.  Allison 
52  Tex.  Civ.  App.  54,  113  S.  W.  30,8. 

Virginia.  Guarantee  Co.  of  North 
America  v.  First  Nat.  Bank,  95  Va. 
480,  28  S.  E.  909. 

Washington.  Hammel  v.  Fidelity 
Mut.  Aid  Ass'n,  42  Wash.  448,  85  Pac. 
35. 
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corporations  in  a  particular  county  are  to  be  considered  in  connec- 
tion with  other  general  statutes  regulating  venue  of  actions  against 
corporations  generally  in  order  to  determine  their  proper  construc- 
tion.**   General  statutes  relating  to  venue  do  not  apply  to  local  actions 


West  Virginia,  Empire  Coal  &  Coke 
Co.  V.  Hull  Coal  &  Coke  Co.,  51  W. 
Va.  474,  41  S.  E.  917;  Quesenberry  v. 
People's  Building,  Loan  &  Savings 
Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 

Under  Virginia  Code,  §§  3215  and 
3214,  pars.  1,  4,  a  foreign  corporation 
may  be  sued  in  the  county  or  corpo- 
ration where  the  cause  or  spme  part 
of  it  arose,  or  where  a  co-defendant 
resides,  or  where  it  has  debts  or  estate. 
Guarantee  Co.  of  North  America  v. 
First  Nat.  Bank,  95  Va.  480,  28  S.  E. 
909. 

-Prior  to  the  Oregon  Act  of  1903,  a 
foreign  corporation  like  a  domestic 
one  was  suable  at  the  county  of  its 
residence,  i.  e.,  where  it  maintained 
its  principal  agency  or  place  of  busi- 
ness in  the  state,  or  where  the  cause  of 
action  arose.  Cunningham  v.  Klamath 
Lake  E.  Co.,  54  Ore.  IS,  101  Pae.  213, 
rehearing  denied  101  Pac.  1099." 

Under  Bal.  Code  Wash.  §  4854,  a  for- 
eign corporation  cannot  be  sued  where 
it  has  no  ofdee  and  no  agent,  the  statu- 
tory agent  being  served  in  another 
county.  Hammel  v.  Fidelity  Mut.  Aid 
Ass'n,  42  Wash.  448,  85  Pac.  35. 

Under  N.  C.  Rev.  St.  1905,  §423, 
a  foreign  corporation  may  be  sued 
either  in  the  county  in  which  the  cause 
of  action  arose  or  in  which  the  plain- 
tiff resides.  Hannon  v.  Southern 
Power  Co.,  173  N.  C.  520,  92  S.  E.  353. 

For  venue  of  suits  against  foreign 
corporations  in  Missouri,  see  State  v. 
Jones,  270  Mo.  230,  192  S.  W.  980. 

In  Georgia  personal  injuries  are 
suable  only  where  the  cause  of  action 
originated,  the  corporation  being  for- 
eign, or  where  its  lessor  has  a  resi- 
dence if  it  be  operating  under  a  do- 
mestic franchise.     It  is  not  suable  in 


a  county  merely  because  it  has  a  place 
of  business  there.  Coakley  v.  South- 
ern E.  Co.,  120  Ga.  960,  48  S.  E.  372. 

In  Tennessee,  a  foreign  corporation 
operating  a  domestic  railroad  fran- 
ehised  to  have  its  principal  office  at  a 
certain  place  may  be  sued  there  for 
an  injury  in  another  county,  if  it  has 
an  office  at  such  place  even  though  its 
principal  office  is  in  another  state  and 
it  has  another  office  in  Georgia  of 
equal  importance  and  powers.  Will- 
iams V.  East  Tennessee,  V.  &  G.  Ey. 
Co.,  90  Ga.  519,  16  S.  E.  303. 

In  Texas,  a  foreign  associate  corpo- 
ration may  be  sued  on  a  joint  liability 
where  the  domestic  one  is  suable. 
Houston,  E.  &  W.  T.  Ey.  Co.  v.  Gran- 
berry,  16  Tex.  Civ.  App.  391,  40  S.  W. 
1062. 

Under  Ga.  Code,  §  3407,  in  an  action 
for  a  tort  a  foreign  lessee  corporation 
may  be  served  by  leaving  a  copy  of 
the  summons  at  the  superintendent's 
office,  being  its  principal  office  and 
that  of  the  lessor.  Hills  v.  Eichmond 
&  D.  E.  Co.,  37  Fed.  660. 

See  Cincinnati,  N.  O.  &  T.  P.  E.  Co. 
V.  Pless  &  Slade,  3  Ga.  App,  400,  60 
S.  E.  8,  holding  that  a  nonresident 
corporation  is,  except  in  certain  cases 
where  by  statute  the  contrary  is  pre- 
scribed, subject  to  suit  in  any  county 
where  it  can  be  served  or  where  it  sub- 
mits itself  to  the  jurisdiction  of  the 
court  by  a  general  appearance. 

36  Colorado.  See  Austin  v.  King,  25 
Colo.  App.  363,  138  Pae.  57. 

Idaho,  Boyer  v.  Northern  Pae.  E, 
Co.,  8  Idaho  74,  70  L.  E.  A.  691,  66 
Pae.  826,  overruling  Easley  v.  New 
Zealand  Ins.  Co.,  4  Id.-ho  205,  38  Pac. 
405. 
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or  to  those  for  which  a  venue  is  specially  prescribed.'®  Generally, 
whenever  any  element  of  locality  is  inherent  in  such  statutes,  actions 
though  of  a  similar  nature  to  those  described,  but  incapable  of  the 
prescribed  locality  are  governed  by  the  more  general  statutes  and 
must  be  brought  accordingly.  Thus,  the  statute  fixing  venue  accord- 
ing to  the  place  of  residence,  or  of  injury,  or  accrual  of  the  cause,  or 
of  operation  and  location  of  defendant's  railroad^  are  not  to  be 
regarded  as  applying  to  causes  arising  beyond  the  state  or  against 
a  foreign  corporation  or  both,  and  therefore  not  susceptible  of  local- 
ization by  such  tests.*'    Consequently  they  are  suable  in  a  venue  regu- 


Massachusetts.  Allen  v.  Faeifie  Ins. 
Co.,  21  Pick.  257. 

North  Carolina.  Allen-Fleming  Co. 
V.  Southern  E.  Co.,  145  N.  C.  37,  58 
S.  E.  793. 

Ohio.  Handy  v.  Insurance  Co.,  87 
Ohio  St.  366. 

Oklahoma.  Kelson  v.  Deming  Inv. 
Co.,  21  Okla.  610,  96  Pac.  742. 

Pennsylvania.  Eline  v.  Western 
Maryland  E.  Co.,  253  Pa.  204,  97  Atl. 
1076. 

Tennessee.  See  Brewer  v.  De  Camp 
Glass  Casket  Co.,  139  Tenn.  97,  201 
S.  W.  145. 

See  §  2978,  supra. 

The  statute  enabling  persons  to  sue 
foreign  corporations  in  the  county 
where  the  cause  of  action  arose  was 
designed  to  give  an  optional  venue  and 
not  to  limit  such  suits  to  such  county. 
Handy  v.  Insurance  Co.,  37  Ohio  St. 
366. 

Under  Mass.  Eev.  St.  c.  90,  §§14, 
16,  a  nonresident  can  sue  a  foreign 
corporation  in  any  county,  and  not 
only  where  its  place  of  business  is  situ- 
ateld.  Allen  v.  Pacific  Ins.  Co.,  21 
Pick.  (Mass.)  257.  See  also  Reynolds 
V.  Missouri,  K.  &  T.  E.  Co.,  228  Mafls. 
584,  117  N.  E.  913. 

A  foreign  corporation  does  not  gain 
a  fixed  residence  by  designating  an 
agent  in  the  state  upon  whom  process 
in  actions  against  it  may  be  served. 
Boyer  v.  Northern  Pac.  E.  Co.,  8  Idaho 
74,  70  L.  E.  A.  691,  66  Pac.  826,  over- 


IX  Priv.  Corp.— 23 


ruling  Easley  v.  New  Zealand  Ins.  Co., 
4  Idaho  205,  38  Pac.  405. 

In  North  Carolina  an  action  against 
a  foreign  corporation  for  penalty  for 
delay  in  carriage  may  be  tried  either 
where  the  cause  of  action  arose  (Eev. 
§  420),  being  the  ordinary  venue,  or 
where  the  defendant  does  business  or 
has  property,  or  where  the  plaintiff 
resides.  Allen-Flfeming  Co.  v".  South- 
ern E.  Co.,  145  N.  0.  37,  58  S.  B.  793. 
For  construction  of  N.  C.  Eev.  St. 
§  423,  see  Ange  v.  Sovereign  Camj>, 
Woodmen  of  World,  171  N.  0.  40,  87 
S.  B.  955;  Eichmond  Cedar  Works  v. 
J.  L.  Eoper  Lumber  Co.,  161  N.  C. 
603,  77  S.  E.  770. 

For  doctrine  in  Alabama  coneeiniiig 
venue  in  actions  against  foreign  cor- 
p'oratious,  see  Alabama  G-reat  Southern 
E.  Co.  v.  Ambrose,  163  Ala.  220,  '50 
So.  1030;  Sullivan  V.  Sullivan  Timber 
Co.,  103  Ala.  377,  23  L.  E.  A.  543,  15 
So.  941;  Southern  Ey.  Co.  v;  Gag- 
gins,  -^  Ala.  App.  — ,  73  So.  958. 

For  venue  of  actions  against  foreign 
corporations  in  Pennsylvania,  see  Eline 
V.  Western  Maryland'  E.  Co.,  253  Pa. 
204,  97  Atl.  1076. 

36 See  §§2982, '2978, 'supra.     '       ' 

37  Chesapealke  &  0.  E.  Go.  v.  Cow- 
herd, 96  'Kj.  113,  27  S.  W.  990;  West- 
cm  Travelers '  Ace.  ■  Ass  *n  v.  Taylor, 
62  Neb.  783,  87  N.  W.  950,  explaining 
Insurance  Co.  of  North  America  ^" 
McLimans,  28  Neb.  653,  44  N.  W.  99" . 

See  §§  397,  398^  2978,  supra. 
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lated  by  other  statutes  of  general  application  to  the  venue  of  actions.*' 
Both  upon  principle  and  authority,  private  corporations  are  resi- 
dents of  the  state  in  which  they  are  created.  They  have,  and  can 
have,  but  one  domicile — that,  the  state  of  their  birth,  and  which  is 
fixed  by  the  charter  of  incorporation.  They  may  migrate  into  other 
countries  and  jurisdictions  for  the  purposes  of  business,  and  may 
be  permitted  to  carry  on  business  in  other  states;  yet,  so  far  as  juris- 
diction of  its  courts  is  concerned,  they  are  treated  both  by  the  fed- 
eral courts  and  the  state  courts  as  residents  of  the  state  in  which 
they  were  created,  and  nonresidents  of  other  states.**  A  foreign  cor- 
poration being  incapable  of  a  residence  within  any  state  but  its  domi- 
cile,*" may  be  sued  at  the  county  of  the  plaintiff's  residence,*^  or  else- 
where at  his  option,*®  in  any  county  which  the  law  permits  to  be 


Nebraska  Code  Civ.  Pioe.  §  55  has 
application  to  domestic  eorporatioiis 
only,  and  permits  suit  against  an  in- 
surance company  in  the  county  where 
the  cause  of  action  arose  but  does  not 
admit  of  suit  against  a  foreign  cor- 
poration on  a  foreign  cau^e  of  action. 
Western  Travelers '  Ace.  Ass  'n  v.  Tay- 
lor, 62  Neb.  783,  87  N.  W.  950,  ex- 
plaining Insurance  Go.  of  North  Ameri- 
ca V.  McLimans,  28  Neb.  653,  44  Neb. 
991. 

See  Eline  v.  Western  Maryland  B. 
Co.,  253  Pa.  204,  97  Atl.  1076. 

In  Georgia  the  statutory  rule  con- 
fining suits  against  railway  companies 
for  torts  to  the  county  where  the 
cause  of  action  arose  does  not  apply 
to  torts  committed  beyond  the  limits 
,  of  the  state  by  nonresident  railway 
companies.  Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  V.  Pless  &  Slade,  3  Ga.  App. 
400,  60  S.  E.  8. 

38  South  Carolina  &  G.  R.  Co.  v. 
Dietzen,  101  Ga.  730,  29  S.  E.  292; 
Barnes  v.  Union  Cent.  Life  Ins.  Co., 
168  Ky.  253,  182  S.  W.  169;  Chesapea,ke 
&  O.  E.  Co.  V.  Cowherd,  96  Ky.  113, 
27  S.  W.  990;  Ballard  v.  Chesapeake 
&  O.  Ey.  Co.,  42  W.  Va.  1,  24  S.  E.  602. 

Kentucky  Code,  §  78,  regulating  ac- 
tions "not  required  by  the  foregoing 
sections    *     *     *     to   be   brought   in 


some  other  county,"  authorizes  suit 
to  be  brought  in  the  county  where  the 
defendant,  or  one  of  several  defend- 
ants, resides,  where  the  cause  of  ac- 
tion arose  beyond  the  state  against  a 
foreign  corporation.  Chesapeake  & 
O.  E.  Co.  V.  Cowherd,  96  Ky.  113,  27 
S.  W.  990. 

Under  W.  Va.  Code,  c.  i23,  §  1,  the 
place  where  the  Chesapeake  &  Ohio 
By.  Company  may  be  doing  business 
is  not  a  proper  venue  for  an  action  for 
a  foreign  tort,  but  its  statutory  prin- 
cipal office  within  the  state  fixes  it, 
or  the  residence  of  the  president  or 
chief  of&oer  in  the  county  of  the  suit. 
BaUard  v.  Chesapeake  &  O.  Ey.  Co., 
42  W.  Va.  1,  24  S.  E.  602. 

39  See  §  397,  supra.  See  also  Ivan- 
useh  V.  Great  Northern  E.  Co.,  26 
S.  D.  158,  128  N.  W.  333. 

40  See   §§397,  2979,   supra. 

41  Ivanusch  v.  Great  Northern  B. 
Co.,  26  S.  D.  158,  128  N.  W.  333. 

42  Eajns  V.  Diamond  Match  Co.,  171 
Cal.  326,  153  Pae.  239;  Thomas  v. 
Placerville  Gold  Quartz  Min.  Co.,  65 
Cal.  600,  4  Pae.  641;  Waechter  v. 
Atchison,  T.  &  S.  P.  E.  Co.,  10  Cal. 
App.  70,  101  Pae.  41;  New  York  Life 
Ins.  Co.  V.  Pike,  51  Colo.  238,  117  Pae. 
899;  Boyer  v.  Northern  Pae.  E.  Co., 
8  Idaho  74,  70  L.  E.  A.  691,  66  Pae. 
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chosen  for  the  bringing  of  such  actions,  as  is  noted  elsewhere.** 

In  the  absence  of  any  statutory  provision  fixing  the  place  of 
trial  in  actions  against  foreign  corporations  in  any  particular,  actions 
may  be  brought  against  them  in  any  county  in  the  state  where  it  has 
an  agent  upon  whom  process  may  be  lawfully  served.** 

Where  a  statute  provides  that  a  foreign  corporation  doing  business 
in  the  state  shall  have  an  office  therein  or  an  agent  thereat  upon  whom 
process  against  the  corporation  may  be  served,  it  is  usually  provided 
that  actions  against  the  corporation  shall  be  brought  in  the  county 
where  the  office  ii;  situate  or  the  agent  resides.*^ 
Under  a  statute  providing  that  foreign  corporations  doing  busi 


826;  Bamaswamy  v.  Hammond  Lumber 
Co.,  78  Ore,  407,  152  Pac.  223. 

43See   §§2978-2979,  supra. 

Under  a  statute  providing  that 
Tvhere  the  defendant  is  a  nonresident 
of  the  state,  suit  against  it  may  be 
brought  in  any  county  in  the  State,  it 
is  held  that  a  foreign  corporation  hav- 
ing an  office  in  the  state  is  to  be 
treated  as  a  nonresident  defendant^ 
and  may  be  sued  in  any  county  in  the 
state.  Estill  v.  New  York,  L.  E.  & 
W.  E.  Co.,  ,41  Fed.  849;  Stone  v.  Trav- 
elers' Ins.   Co.,  78  Mo.   655. 

A  foreign  corporation  is  "found" 
within  the  meaning  of  sec.  7619,  Neb. 
Bev.  St.  1913,  in  any  county  in  which 
proper  service  can  be  had.  Juckett 
V.  Brennaman,  99  Neb.  755,  157  N. 
W.  925;  Council  Bluffs  Canning  Co.' 
V.  Omaha  Tinware  Co.,  49  Neb.  537, 
68  N.  W.  929. 

44  Thomas  v.  Placerville  Gold  Quartz 
Min.  Co.,  65  Cal.  600,  4  Pac.  641; 
Honker  v.  Western  U.  Tel.  Co.,  45  Fla. 
363,  30  So.  901;  Boyer  v.  Northern 
Pac.  By.  Co.,  8  Idaho  74,  70  L.  E.  A. 
691,  66  Pac.  826,  overruling  Easley 
V.  New  Zealand  Ins.  Co.,  4  Idaho  205, 
38  Pac.  405;  Webster  v.  Oregon  Short- 
Line  E.  Co.,  6  Idaho  312,  55  Pae.  661; 
Eeynolds  v.  Missouri,  K.  &  T.  By.  Co., 
228  Mass.  584,  117  N.  E.  913. 

In  the  absence  of  any  statutory  pro- 
vision fi:sing  the  place  of  trial,  in 
actions   against   foreign    corporations, 


an  action  may  be  brought  and  main- 
tained in  any  county  of  the  state. 
Waeehter  v.  Atchison,  T.  &  S.  P.  Ey, 
Co.,  10  Cal.  App.  70,  101  Pae.  41; 
Boyer  v.  Northern  Pae.  Ey.  Co.,  8 
Idaho  74,  70  L.  E.  A.  691,  66  Pac.  826. 
See  also  Olson  v.  Osborne  &  Co.,  30 
Minn.  444,  15  N.  W.  876. 

In  Idaho  no  statute  gives  to  cor- 
porations, either  foreign  or  domestic, 
the  privilege  of  being  sued  only  at 
their  principal  place  of  business  or 
the  residence  of  the  designated  agent. 
Smith  V.  Inter-Mountain  Auto  Co.,  25 
Idaho  212,  136  Pac.  1125. 

In  Oklahoma  an  action  affecting  an 
interest  in  real  estate  where  the  real 
estate  is  situated  in  one  county  and 
the  defendant  is  a  foreign  corporation 
having  a  designated  agent  residing  in 
another  county  may  be  instituted  in 
the  county  where  the- land  is  situated, 
and  service  had  upon  such  agent  in 
another  county.  Nelson  v.  Deming 
Inv.  Co.,  21  Okla.  610,  96  Pae.  742. 
See  Eoffi  Oil  &  Cotton  Co.  v.  King, 
46  Okla.  31,  148  Pae.  90. 

46  United  States.  Angerhoefer  & 
Bradstreet  Co.,  22  Fed.  305. 

Alabama.  Sullivan  v.  Sullivan  Tim- 
ber Co.,  103  Ala.  371,  35  L.  E.  A.  543, 
15  So.  941. 

Florida.  Hacker  v.  Western  IT.  Tel. 
Co.,  45  Fla.  363,  34  So.  901. 

Idaho.  Easley  v.  New  Zealand  Ins. 
Co.,  4  Idaho  205,  38  Pac.  405,  over- 
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ness  within  the  state  may  be  sued  in  any  court  within  the  state 
having  jurisdiction  over  the  subject-matter  in  any  county  where  the 
cause  of  action  or  a  part  thereof  accrued,  a  cause  of  action  is  made 
up  of  the  contract  and  the  breach  of  it,  and  it  takes  these  two  parts, 
in  case  of  an  action  against  a  corporation  for  a  breach  of  warranty 
and  like  cdses,  to  constitute  the  whole  cause  of  action,  within  the 
meaning  of  such  Statute;  otherwise  the  added  phrase,  "or  a  part 


ruled  in  Boyer  v.,  Northern  Pae.  By. 
Co.,  8  Idaho  74,  70  L.  E.  A.  691,  66 
Pac.  826. 

Indiana.  Debs  v.  Dalton,  7  lad. 
App.  84,  34  N.  E.  236. 

Louisiana.  State  v.  Western  U.  Tel. 
Co.,  48  La.  Ann;  81,  18. So.  910. 

IMinnesota.  Olson  v.  Osbbme  &  Co., 
30  Minn.  444,  15  N.  W.  876. 

Itlissouri.  Harding  v.  Chicago  &  A. 
E.  Co.,  80  Mo.  659;  Eoberts  v.  State 
Ins.  Co.,  26  Mo.  App.  92. 

New  York.  Jay  v.  Long  Island  E. 
Co.,  2  Daly  401. 

Ohio.  Swan  v.  Mansfield,  C.  &  L. 
M.  R.  Co.,  4  Ohio  S.  &  C.  P.  Dec.  71. 

Oklahoma.  Nelson  v.  Deming  Inv. 
Co.,  21  Okla.  610,  96  Pac.  742. 

Pennsylvania.  Eline  v.  Western 
Maryland  E.  Co.,  253  Pa.  204,  97  Atl. 
1076. 

Texas.  St.  Louis,  A.  &  T.  Ey.  Co.  v. 
Whitley,  77  Tex.  126,  13  S.  W.  853; 
Bradstreet  Co.  v.  Gill,  72  Tex.  115,  2 
L.  E.  A.  405,  13  Am.  St.  Eep.  768,  9 
S.  W.  753;  Coca-Cola  Co.  v.  Allison, 
52  Tex.  Civ.  App.  54,  113  S.  W.  308; 
Mutual'  Lif  6  Ins.  Co.  v.  NichoUs  (Tex. 
Civ.  App.),  24  S.  W.  910;  Equitable 
lilortg:,  Co.  V.  Weddington,  2  Tex.  Civ. 
App;  373,  21  S.  W.  576. 

West  Virginia.  Empire  Coal  &  Coke 
Co.  V.'  Hull  Coal  &  Coke  Co.,  51  W.  Va. 
474,  41  S.  E.  917;  Humphreys  v.  New- 
port News  &  M.  v;  Co.,  33  W.  Va.  135, 
10  S.  E.  39.  See  Quesenberry  v.  Peo- 
ple's Building,  Loan  &  Savings  Ass'n, 
44  W.  Va.  512,  30  S.  E.  73,  holding 
that  a. foreign  corporation  is  a  "non- 
resident" within  the  meaning  of  a 
statute  providing  that   if   a   suit  be 


against 'a  nonresident  of  the  state,  ii 
may  be  brought  in  the  county  wherein 
he  may  be  found,  or  may  have  estate 
or  debts  due  him,  and  that  a  suit 
against  a  foreign  corporation  may  be 
brought  in  any  county  wherein  it  has 
estate  or  debts  due  to  it,- distinguish- 
ing Humphreys  v.  Newport  News  & 
M.  V.  Co.,  33  W.  Va,  135,  10  S.  E.  39. 
In  construing  a  statute  providing 
that  when  any  foreign  corporation 
shall  have  an  agency  or  transact  any 
business  in  any  county  of  the  state, 
it  shall  be  lawful  to  sue  such  corpo- 
ration in  such  county,  Moschzisker,  J., 
in  Eline  v.  Western  Maryland  E.  Co., 
253  Pa.  204,  97  Atl.  1076,  said:  "Of 
course,  the  phrase  'transact  any  busi- 
ness' does  not  mean  the  doing  of  an 
occasional  piece  of  business,  but  the 
word  '  any '  is,  nevertheless,  significant, 
and  evidently  was  used  to  convey  the 
thought  that,  while  the  business  trans- 
acted in  a  county,  in  order  to  give 
jurisdiction,  must  be  habitual  in  char- 
acter (Parke  v.  Comm.  Ins.  Co.,  44  Pa. 
422),  yet  it  need  not  be  the  chief  af- 
fairs of  the  corporatinn.  In  other 
words,  counties  other  than  those  where 
a  foreign  corporation  has  its  head- 
quarters, or  transacts  its  principal 
business,  were  intended  to  be  covered 
by  the  language  employed  in  the  stat- 
ute, and  it  was  evidently  intended  to 
give  jurisdiction  to  the  courts  of  all 
counties  where  a  foreign  corporation 
regularly  carried  on  business  and 
habitually  transacted  any  of  its  af- 
fairs (Barr,  to  Use  of  Berst,  v.  King, 
96  Pa.  485,  487)." 
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thereof  "would,  be  without  meaning,*®  and  where  a  contract  for  the 
sale  of  a  guaranteed  machine  was  entered  into  in  the  state  by  a  citi- 
zen thereof  with  a  foreign  corporation,  the  machine  to  be  delivered 
f.  0.  b.  in  another  state,  the/foreign  corporation  might  be  sued  for 
breach  of  warranty  in  the  county  in  the  state  where  the  contract 
was  entered  into,  as  a  part  of  the  cause  of  action  accrued  in  that 
county.*'' 

While  statutes  regulating  the  mode  and  place  for  serving  process 
may  have  the  effect  of  forcing  the  choice  of  a  county  in  which  it  is 
possible  to  acquire  jurisdiction  by  service,**  generally  such  a  state 
should  not  be  construed  either  to  extend  or  restrict  the  place  where 
by  law  an  action  against  a  foreign  corporation  can' be  brought,  but 
it  is  always  a  question  of  construction  whether  the  particular  statute 
was  intended  to  regulate  process  and  the  place  of  serving  it.*^  Where 
it  is  provided  by  statute  that  where  neither  party  to  the  action  was 
a  citizen  of  the  state,  the  action  might  be  brought  in  any  county  of  the 
state,  it  was  held  that  an  action  by*  a  citizen  of  another  state  against  a 
foreign  corporation  doing  business  in  the  state  might  be  brought  in 


46  Western  Wdolen  Commissiom  Co. 
V.  Hart  (Tex.),  20  S.  W.  131;  Railroad 

■Co.  V.  Hill,  63  Tex.  383;  Phillio  v. 
Blythe,  12  Tex.  124;  Bay  City  Iron 
Works  V.  Reeves  &  Co.,  43  Tex.  Civ. 
App.  254,  95  S.  W.  739;  Westinghouse 
Elec.  &  Mfg.  Co.  V.  Troell,  30  Tex. 
Civ.  App.  200,  70  S.  W.  324;  Equitable 
Mortg.  Go.  V.  Weddingtbn,  2  Tex.  Civ. 
App.  373,  21  S.  W.  576;  Harvey  v. 
Parkersburg  Ins.  Co.,  37  W.  Va.  272, 
16  S.  B.  580. 
See   §  2980,   supra. 

47  Westinghouse  Elee.  &  Mfg.  Co. 
V.  Troell,  30  Tex.  Civ:  'App.  200,  70 
S.  W.  324.    . 

See  for  other  cases  construing  a  stat- 
ute providing  that  a  foreign  insurance 
corporation  may  be  sued  in  any  county 
in  the  state  where  the  cause  of  action 
or  any  part  thereof  arose,  and  consid- 
ering what  facts  bring  the  -  cause  of 
action  within  the  purview  of  such 
statute,  McCord-CoUins  Commerce  Co. 
V.  Levi,  21  Tex.  Civ,  App.  109,  50 
S.  W.  606.  And  see  generally  §  2980, 
supra.  ..,.,,. 


4«See  §§2978,  3007,  2991  et  seq., 
supra. 

49  See  Baldwin  v.  Mississippi  &  M. 
R.  Co.,  5  Iowa  518;  Cunningham  v 
Klamath  Lake  R.  Co.,  54  Ore.  13,  101 
Pao.  213,  1099,  denying  rehearing  54 
Ore.  13,  101  Pac.  213;  Frick  &  Lind- 
say Co.  V.  Maryland,  Pennsylvania, 
etc.,  Co.,  44  Pa.  Super.   Ct.   518. 

The:  Act  of  1901  (P.  L.  614)  applies 
to  foreign  corporations  as  well  as  do- 
mestic, and  affects  service  only  where 
process  is  legally  issued  in  the  county. 
Frick  &  Lindsay  Co.  v.  Maryland, 
Pennsylvania,  etc.,  Co.,  44  Pa.  Super. 
Ct.  518. 

Laws  of  Oregon,  1903,  p.  Ill,  pro- 
viding for  the  appcrihtment  of  a  resi- 
dent agent  for  service  upon  a  foreign 
corpbration  doing  business  in  the  state 
and  requiring  a  statement  of  the  prin- 
cipal place  of  business  to  be  filed,  was 
not  intended  to  fix  the  place  for  suit, 
but  only  to  afford  evidence  of  location. 
Cunningham  v.  Klamath  Lake  R.  Co., 
54  Ore.  13,  101  Pae.,1099,  denying  re- 
hearing 101  Pac.  213. 
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any  county  in  the  state,  even  though  it  had  officers  residing  in  a 
certain  county  therein  and  a  mine  situated  in  the  latter  county.*" 

As  has  been  stated  elsewhere,  under  the  statutes  permitting  actions 
to  be  brought  in  the  county  where  any  of  several  defendants  resided 
or  has  his  place  of  business,  that  of  a  co-defendant  of  the  corporation 
may  be  chosen  though  the  corporation  could  not  be  sued  there,  though 
this  cannot  be  done  unless  a  cause  of  action  is  pleaded  against  such 
co-defendant.*^  Under  statutes  permitting  actions  to  be  brought  in 
the  county  where  any  of  several  defendants  resides  or  has  its  place 
of  business,  a  foreign  associate  corporation  may  be  sued  on  a  joint 
liability  where  a  domestic  one  is  suable.*^ 

By  complying  with  the  requirements  of  law  as  to  the  appointment 
of  an  agent  upon  whom  process  might  be  served,  a  foreign  corporation 
doing  business  in  Idaho  acquires  the  same  rights  as,  but  no  greater 
than  those  of,  a  citizen,  so  far  as  the  venue  of  actions  against  it  is 
concerned.*^ 

It  is  held  in  Texas  that  an  appearance  by  a  foreign  corporation 
does  not  waive  its  privilege  of  venue,  but  only  its  right  to  object  to 
the  jurisdiction.** 

No  person  or  corporation  has  any  vested  right  to  any  particular 
remedy  or  form  of  proceeding  and  venue  in  civil  actions  against  for- 
eign or  domestic  corporations  belongs  to  the  procedure  or  remedy 
and  is  no  part  of  the  right  itself.** 

50  Bishop  V.  Silver  Lake  Min.  Co.,  Under  a  statute  providing  that  the 
62  N.  H.  455.  venue  of  an  action  in  a  justice's  court 

51  See  §  2979,  supra.  in   ease   of   injury   to   the   person   or 

52  Houston,  E.  &  W.  T.  By.  Co.  v.  property  shall  be  in  the  precinct  or 
Granberry,  16  Tex.  Civ.  App.  391,  city  where  the  injury  was  committed 
iO  S.  W.  1062.  or  where  the  defendant  resides,  it  is 

In  Texas  a  statute  permits  a  eon-  held  that  a  foreign  corporation  doing 
necting  carrier  to  be  sued  in  the  corunty  business  in  the  state  may  be  sued  in 
where  the  initial  one  is  sued.  It  is  a  justice's  court,  in  the  precinct  in 
held  that  a  foreign  corporation  whose  which  an  injury  to  property  occurs, 
railroad  extends  to  the  state  boundary  to  recover  damages  for  such  injury,  al- 
and there  connects  with  a  domestic  though  such  precinct  may  be  in  a 
line  is  not  ' '  operating  any  part  of  its  county  other  than  the  one  in  which  its 
road"  within  the  state  and  though  it  principal  place  of  business  is,  and  its 
is  a  cotnneeting  carrier  it  cannot  be  duly-designated  agent  to  receive  proc- 
sued,  in  any  county  where  the  other  ess  for  it  resides.  Webster  v.  Oregon 
extends  (Gen.  Laws  1899,  c.  125,  p.  Short-Line  E.  Co.,  6  Idaho  312,  55 
214),  but  must  be  sued  where  it  has  Pac.  661. 

its   chief   ofaee.     St.  Louis,   I.   M.   &  64Atehison,   T.   &   S.  F.  E.  Co.  v. 

S.  E.  Co.  V.  J.  H.  White  &  Co.,  97  Tex.  Forbis,  35  Tex.  Civ.  App.  255,  79  S.  W. 

493,  80  S.  W.  77.  1074. 

53  Webster  v.  Oregon  Short-Line  B.  65  Southern  E.  Co.  v.  Jordan,  192 
Co.,  6  Idaho  312,  55  Pac.  661.  Ala.  528,  68  So.  418;  Drennen  Motor 
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The  place  for  trial  in  the  federal  courts  is  now  fixed  by  the  Upited 
States  Judicial  Code,  material  excerpts  from  which  have  been  given 
elsewhere.^®  National  banks  are  declared  by  statute  to  be  ci^tizens 
of  the  states  in  which  they  are  located,*''  but  no  similar  provision 
having  been  made  as  to  nationally  incorporated  railroad  companies, 
it  has  been  held  that  they  are  not  citizens  of  any  state  for  the  purpose 
of  jurisdiction.*'  Such  a  corporation  is  a  resident  for  the  purpose 
of  venue  in  a  state  or  district  where  it  has  a  principal  of&ce  located.^* 
As  in  actions  between  natural  persons,  there  may  be  a  change  of 
venue  to  that  county  or  place  where  the  defendant  foreign  corporation 
has  an  absolute  privilege  to  be  sued.*"  There  is  nothing  apparently 
peculiar  to  foreign  corporations  in  the  law  regulating  the  grounds  and 
occasions  for  a  change  of  venue  on  account  of  prejudice,  difiBculty  in 
getting  a  fair  trial  or  convenience.  As  to  such  grounds  of  change 
consult  the  local  statutes  and  any  standard  work  on  practiee.^^ 

§6014.  Right  of  foreign  corporation  to  defend  suit  against  it. 

When  a  foreign  corporation  is  sued,  it  has  a  right  to  defend  the  suit 
on  all  proper  grounds.®^    Under  a  statute  requiring  foreign  corpora- 


Oar  Co.  V.  Evans,  192  Ala.  150,  68  So. 
303;  Home  Protection  v.  Richards  & 
feons,  74  Ala.  466;  Southern  Ky  Co.  v. 
Goggins,  —  Ala.  App.  — ,  73  So.  958. 

66  See  §12978,  2979,  supra. 

57Judieiaa  Code,  §24,  116.  See 
§§  402,  2961,  supra. 

58 Bankers'  Trust  Co.  v.  Texae  &  P. 
E.  Co.,  241  U.  S.  295,  60  L.  Ed.  1010. 
See  also  §§  401,  2961,  supra. 

B9Be  Dunn,  212  V.  S.  374,  53  L.  Ed. 
558;  Van  Dresser  v.  Oregon  Ry.  &  Nav. 
Co.,  48  Fed.  202. 

A  national  corporation  may  be  sued 
in  any  federal  district  where  it  does 
business  though  its  principal  office  is 
in  another  state.  Van  Dresser  v.  Ore- 
gon By.  &  Nav.  Co.,  48  Fed.  202. 

80  In  re  New  Haven  Clock  Co.  v. 
Hubbard,  61  Hun  (N.  T.)  625,  16  N.  Y. 
Supp.  125;  Gorman  v.  South  Boston 
Iron  Co.,  32  Hun  (N.  T.)  71;  Interna- 
tional Life  Aasur.  Co.  v.  Sweetland, 
14  Abb.  Pr.  (N.  T.)  240. 

See  §  2983,  supra. 

61  See   §§2983-2984,  supra. 

For  application  for  change  of  venue 


and  procedure  thereon,  see  §  2984, 
supra. 

82TTnited  States.  Blodgett  v.  Lan- 
yon  Zinc  Co.,  120  Fed.  893. 

Idaho.  Idaho  FTuit  Land  Co.  v. 
Great  Western  Beet  Sugar  Co.,  17 
Idaho  273,  10^5  Pac.  562. 

Kansas.  Swift  &  Co.  v.  Platte,  68 
Kan.  1,  72  Pac.  271,  74  Pac.  635. 

New  York.  BisehofE  v.  Automobile 
Touring  Co.,  97  App.  Div.  174,  89  N.  Y. 
Sjipp.  594;  J.  E.  Alsing  Co.  v.  New 
England  Quartz  &  Spar  Co.,  66  App. 
Div.  473,  73  N.  Y.  Supp.  347,  aff'd 
174  N.  Y.  536,  66  N.  E.  1110. 

Wisconsin.  Bib  Falls  Lumber  Co. 
v.  Lesh  &  Mathews  Lumber  Co.,  144 
Wis.  362,  129  N.  W.  595. 

See  §§  2926,  2952,  5969,  supra. 

"The  right  to  defend  when  sued 
is  well  established  and  recognized.  As 
stated  in  Windsor  v.  McVeigh,  93 
U.  S.  277,  23  L.  Ed.  914:  'Whenever 
one  is  assailed  in  his  person  or  his 
property,  there  he  may  defend,  for  the 
liability  and  the  right  are  insepar- 
able.    This  is  a  principle   of  natural 
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tions  seeking  to  do  business  in  the  state  to  perform  certain  prescribed 
conditions  and  providing  that  for  a  failure  to  comply  with  the 
requirements  of  the  statute  such  corporations  shall  be  prohibited 
from  maintaining  actions  in  the  courts  of  the  state,  it  is  held  that 
the  prohibition  of  the  commencement  or  of  the  maintenance  of  suits 
is  not  an  inhibition  of  the  right  to  defend  actions  in  sucli  courts.^ 
Such  a  statute  has  no  application  to  corporations  which  have  been 
summoned  into  court  and  made  to  defend  actions  brought  by  other 
parties.®*  A  statute  prohibiting  a  foreign  corporation  from  main- 
taining actions  in  the  courts  of  a  state  where  it  has  not  complied 
with  certain  statutory  conditions  precedent  to  its  right  to  do  business 
in  tie  state  does  not  prevent  the  corporation  from  asserting  a  coun- 
terclaim arising  out  of  the  subject-matter  of  the  suit.®^ 

A  different  rule,  however,  obtains  where  the  statute  makes  con- 
tracts by  noncomplying  corporation  void.®® 

§  6015.  Right  of  foreign  corporation  to  assert  as  a  defense  non- 
compliance with  statutory  requirements.  As  has  been  seen  else- 
where, statutes  prohibiting  foreign  corporations  from  doing  business 
in  the  state  until  they  have  performed  certain  conditions  prescribed 
by  statute  as  a  prerequisite  to  their  doing  business  in  the  state  are 
intended  for  the  protection  of  the  citizens  of  the  state  who  may  deal 
with  such  corporations,  and,  if  they  do  not  in  terms  contain  any 
prohibition  against  dealing  with  corporations  which  have  not  per- 
formed the  conditions,  they  are  not  to  be  construed  as  preventing  a 

justice,    leeognized    as    saah,   by    the  Fed.  893;  Swift  &  Co.  v.  Platte,  68 

common  intelligence  and  conscience  of  Kan.  1,  74  Pac.  635,  72  Pao.  271;  Eib 

all  nations.'    The  principle  is  so  well  Falls  Lumber  Co.  v.  Lesh  &  Mathews 

recognized  that  citation  of  authority  Lumber  Co.,,  144  Wis.  362,  129  N.  W. 

is    unnecessary."      Siebecker,    J.,    in  595. 

Eib  Falls  Lumber  Co.  v.  Lesh  &  Mat-  64  Swift  &  Co.  v.  Platte,  68  Kan.  1, 

hews  Lumber  Co.,  144  Wis.  362,  129  72  Pac.   271,   74  Pac.  635;  Eib  Falls 

N.  W.  595.  Lumber  Co:  v.  Lesh  &  Mathews  Lum- 

A  corporation  may   institute  erim-  ber  Co.,  144  Wis.  362,  129  N.  W.  595. 

inal    proceedings    for   larceny    of   its  65  J.  R.  Alsing  Co.  v.  New  England 

property,   although   in   default   as   to  Quartz  &  Spar  Co.,  66  N.  Y.  App.  Div. 

the  compliance  with  the  laws  of  the  473,  73  N.  Y.  Supp.  347,  afE'd  174  N.Y. 

state  wherein  it  is  doing  business  and  536,  66  N;  E.  1110. 

wherein  it  suffered  the  wrong.    Wilder  66  Rib  Falls  Lumber  Co.  v.  Lesh  & 

V.  Com.,  28  Ky.  L.  Rep.  619,  89  S.  W.  Mathews   Lumber   Co.,   144  Wis.  362, 

732.  129  N.  W.  595;  Ashland  Lumber  Co. 

As  to   the  right  of  corporation  to  v.  Detroit  Salt  Co.,  114  Wis.  66,  89  N. 

apT^eal,  see  §  5970,  supra.  W.  904. 

63Blodgett  V.  Lamyon  Zinc  Co.,  120 
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citizen  from  maintaining  an  action  against  it  on  the  contract.  To 
-hold  otherwise  would  make  the  statute  an  instrument  of  fraud  against 
those  whom  it  was  intended  to  protect.®''  Aside  from  this  principle, 
a  foreign  corporation,  if  it  does  business  in  a  state  and  enters  into 
contracts  without  having  complied  with  the  conditions  imposed  by 
statute,  will  be  estopped  to  set  up  its  noncompliance  with  the  statute 
for  the  purpose  of  escaping  liability  on  its  contracts,  as  it  cannot  thus 
take  advantage  of  its  own  wrong.  A  foreign  corporation  when  sued 
for  a  tort  committed  by  it  in  a  state  cannot  urge  as  a  defense  that 
it  had  not  complied  with  the  laws  of  such  state  imposing  certain 
conditions  precedent  to  its  right  to  do  business  therein.®* 

§6016.  Pleadings  in  actions  against  foreign  corporations.     The 

same  rules  of  pleadings  apply  to  corporate  parties  as  to  other  parties, 
and  the  law  of  pleading  is  general  as  to  all  of  them.®*  As  a  general 
rule,  both  actions  at  law  and  suits  in  equity  against  foreign  corpora- 
tions must  be  brought  against  the  corporation  itself  in  the  corporate 
name.'"'  It  seems  that  by  comity  a  foreign  corporation  might  be  sued 
by  the  name  of  its  president  if  that  was  the  law  of  its  existence  and 
creation,  but  it  would  not  be  obligatory  to  do  so.''^  The  general  rule 
in  the  majority  of  states  is  that  an  allegation  of  the  corporate  exist- 
ence of  the  defendant  foreign  corporation  is  not  necessary.''^    While 


67  See    §5953,   supra. 

68  See  §  5954,  supra. 

69  Hunt  V.  San  rraneisco,  11  Oal. 
250;  San  Francisco  Gas  Co.  v.  San 
Francisco,  9  Cal.  453;  Thorn  &  May- 
liard  V.  New  York  Cent.  Mills,  10  How. 
Pr.  (N.  T.)  19,  aff'd  sub  nom.  Shear- 
man V.  New  York  Cent.  Mills,  1  Abb. 
Pr.  (N.  Y.)  187.  See  §  3038  et  seq., 
supra. 

'''O  See   §  3041,  supra. 

''l  See  §  3041,  supra.  See  also  Saun- 
ders V.  Adams  Express  Co.,  71  N.  J 
L.  270,  57  Atl.  899,  aff'd  71  N.  J.  L, 
520,  58  Atl.  1101. 

'2  See  §  3042,  supra.  See  also  Saun- 
ders V.  Adams  Exp.  Co.,  71  N.  J.  L 
520,  58  Atl.  1101,  aff'g  71  N.  J.  L.  270, 
57  Atl.  899;  Clegg  v.  Chicago  News 
paper  Union,  8  N.  Y.  Civ.  Proc.  401; 
Brady  v.  National  Supply  Co.,  64  Ohio 
St.  267,  83  Am.  St.  Bep.  753,  60  N.  E 
218;  Machen  v.  Western  TJ.  Tel.  Co., 


63  S.  C.  863,  41  S.  E.  448. 

In  Brady   v.   National   Supply  Co., 

64  Ohio  St.  267,  88  Am.  St.  Bep.  753, 
60  N.  E.  218,  an  unnecessary  allega- 
tion of  this  fact  was  called  surplusage, 
but  that  was  in  connection  with  the 
decision  that  it  need  not  be  proved 
because  immaterial,  and  it  was  prob- 
ably not  meant  that  it  was  such  im-' 
pertinent  matter  as  might  be  stricken 
out. 

Where  the  petition  of  the  plaintiff 
alleges  that  the  defendant  is  a  for- 
eign corporation,  and  the  defendant 
does  not  put  the  question  in  issue, 
a  subsequent  affidavit  by  an  attorney 
under  section  4765,  Eev.  Laws  1910, 
is  sufficient  without  an  affirmative 
showiilg  in  such  affidavit  that  the 
defendant  is  a  foreign  corporation. 
St.  Paul  Fire  &  Marine  Ins.  Co.  of 
St.  Paul,  Minnesota  v.  Earl,  54  Okla. 
805,   153    Pac.   867. 
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such  allegation  may  not  be  necessary,  it  is  a  proper  one  and  one  which 
the  careful  pleader  will  make,  unless  there  are  circumstances  of  doubt 
rendering  it  unsafe  for  the  plaintiff  to  assume  the  burden  of  proving 
the  incorporation  of  the  defendant  should  that  issue  be  raised.''*  The 
accepted  and  formal  allegation  in  a  complaint  or  bill  against  a  for- 
eign corporation  is  that  the  defendant  was,  at  the  times  in  question, 
a  corporation  ,duly  created  by  and  duly  existing  under  and  by  virtue 
of  the  laws  of  the  state,  naming  it.''*  Other  allegations  as  to  the  place 
of  business  or  residence  may  be  appropriate  for  the  purposes  of 
jurisdiction  or  venue,  or  other  purposes,''*  and,  in  the  case  of  for- 
eign corporations,  such  other  facts  bearing  on  the  right  to  be  sued 
in  the  state  as  by  its  statutes  must  be  affirmatively  alleged.''®  The 
general  rule  is  that,  in  the  absence  of  a  statute  requiring  more,  it 
suffices  to  be  sued  by  a  name  importing  incorporations,''''  or  by  the 
name  of  the  party  with  the*  descriptive  words  "a  corporation," 
added.'"  Generally  the  caption  will  not  serve  the  office  of  a  neces- 
sary allegation  of  incorporation,  though  it  may  also  aid  it  by  refer- 
ence in  the  body  of  the  complaint.''*  It  has  been  held,  however,  that 
the  designation  of  the  defendant  in  the  caption  as  a  corporation  is 
sufficient.*" 

General  allegations  are  sufficient  without  particularizing  the  for- 
mation and  organization  step  by  step,  except  where  the  facts  them- 
selves are  a  part  of  the  cause  of  action.'^  It  need  not  be  alleged 
whether  the  corporation  is  domestic  or  foreign  unless  the  statute 


73  See  §  3042,  supra. 

74  Brady  v.  National  Supply  Co., 
64  Ohio  St.  267,  83  Am.  St.  Eep.  753, 
60  N.  E.  218.     See  §  3043,  supra. 

75  See  §§3043,  3049,  supra. 

76  Consult  the  statutes  of  the  re- 
spective states. 

See  §  3043,  supra.  See  also  Coolidge 
V.  American  Realty  Co.,  91  N.  T.  App. 
Div.  14,  86  N.  Y.  Supp.  318;  Snow, 
Church  &  Co.  v. ,  Snow-Church  Surety 
Co.,  80  N.  Y.  App.  Div.  40,  80  N.  Y. 
Supp.  512;  Eoaenblatt  v.  New  Jersey 
Novelty  Co.,  45  N.  Y.  Mise.  59,  90 
N.  Y.  Supp.  816. 

77  Union  Cement  Co.  v.  Noble,  15 
Fed. '502. 

See   §  3043,  supra. 

78  See  §3043,  supra. 

Statement  of  name  with  addition, 
"a  corporation  of  Hulett,  Wyoming," 


is  sufficient.    Fruth  v.  Bolt,  37  S.  D. 
393,  158  N.  W.  733. 

79  Miller  v.  Pine  Min.  Co.,  8  Hash. 
(Idaho)  493,  35  Am.  St.  Eep.  289,  31 
Pac.  803;  Schillinger  Fire-Pr9of  Ce- 
ment &  Asphalt  Co.  V.  ArnOtt,  14  N.  T. 
Supp.  326. 

See  §  3043,  supra. 

80  Saunders  v.  Sioux  City  Nursery, 
6  Utah  431,  24  Pac.  532;  Board  Edu- 
cation Walton  Dist.,  Eoane  County  v. 
Board  Trustees,  Walton  Lodge  No.  132, 
I.  O.  O.  F.,  78  -W.  Va.  445,  88  S.  E. 
1099. 

Title  stating  name  of  defendant,  "a 
corporation  under  the  laws  of  the  state 
of  Iowa,"  and  references  in  the  body 
of  the  complaint  to  "defendant"  is 
sufficient.  Saunders  v.  Sioux  City 
Nursery,  6  Utah  431,  24  Pac.  532. 

81  Educational    Soc.    of    Denomina- 
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requires  such  particulars  or  it  is  involved  in  pleading  some  fact  essen- 
tial in  or  prerequisite  to  the  action.'^  Thus  under  a  statute  providing 
that  a  foreign  corporation  may  be  sued  by  a  resident  of  the  state 
or  by  a  domestic  corporation  for  any  cause  of  action  and  that  it  may 
be  sued  by  a  foreign  Corporation  or  by  a  nonresident:  "1.  Where 
the  action  is  brought  to  recover  damages  for  the  breach  of  a  contract 
made  within  the  state,  or  relating  to  property  situated  within  the 
state,  at  the  time  of  the  making  thereof ;  2.  Where  it  is  brought  to 
recover  real  property  situated  within  the  state,  or  a  chattel  which  is 
replevied  within  the  state ;  3.  Where  the  cause  of  action  arose  within 
the  state,  except  when  the  object  of  the  action  is  to  affect  the  title 
to  real  property,  situated  without  the  state,"  the  complaint  must 
show  the  facts  requisite  to  establish  the  jurisdiction  of  the  court.*' 
Under  such  statute,  if  the  complaint  is  silent  as  to  any  one  of  these 
facts,  no  allegation  making  out  a  ground  of  jurisdiction  over  the 
cause  of  action  because  of  its  nature  is  required,  the  presumption 
that  a  court  of  general  jurisdiction  has  jurisdiction  being  effective 
to  sustain  the  jurisdiction.**  Thus  it, is  not  necessary  for  a  resident 
to  set  up  his  residence  when  suing  a  foreign  corporation,  as  it  is  a 
matter  of  defense  to  show  that  he  is  not  a  resident,  and  so  to  oust 
the  jurisdiction.*^    So  also  a  demurrer  for  want  of  jurisdiction  will 

tion  Called  Christians  v.  Vamey,   54  it  has  property  within  the  state,  or  the 

N.  H.  376.    See  §  3043,  supra.  cause  of  action  arose  therein,  or  the 

82  Head  v.  J.  M.  Robinson,  Norton  cause  of  action  exists  in  favor  of  a 
&  Co.,  191  Ala.  352,  67  So.  976;  Im-  resident  of  the  state, "  it  was  held  that 
perial  Curtain  Co.  v.  Jacob,  163  Mich.  it  was  not  necessary  to  set  out  in  the 
72,  127  N.  W.  772;  Kaulbach  v.  Knick-  complaint  the  existence  of  some  one 
erboeker  Trust  Co.,  139  N.  Y.  App.  Div.  of  the  facts  in  order  to  give  the  court 
566,  124  N.  T.  Supp.  286;  Harmon  v.  jurisdiction  of  the  subject-matter  of 
Vanderbilt  Hotel  Co.,  79  Hun  (N.  Y.)  the  action,  as  they  constituted  no  part 
392,  29  N.  Y.  Supp.  783,  judgment  af-  of  the  plaintiff's  cause  of  action,  and 
firmed  143  N.  Y.  663,  39  N.  E.  20.  therefore    the    omission    to    set    them 

See  §  3043,  supra.     See  also  Beebe  out  in  the  complaint  fl.iA  not  render  it 

V.  Northwestern  Dairy  Co.,  62  Wash,  demurrable.      Friezen     v.     Allemania 

164,  113  Pae.  573.  Fire  Ins.  Co.,  30  Fed.  349. 

83  Coolidge  V.  American  Eealty  Co.,  84  Brisbane  v.  Pennsylvania  E.  Co., 
91  N.  Y.  App.  Div.  14,  86  N.  Y.  Supp.  141  N.  Y.  App.  Div.  366,  125  N.  Y. 
318;  Snow,  Church  &  Co.  v.  Snow-  Sujppi  1042;  Carter  v.  Herbert  Booth 
Church  Surety  Co.,  80  N.  Y.  App.  Div.  King  &  Bro.  Pub.  Co.,  26  N.  Y.  Misc. 
40,  80  N.  Y.  Supp.  512;  Rosenblatt  v.  652,  56  N.  Y.  Supp.  382. 

New  Jersey    Norvelty    Co.,    45   N.   T.  86  Brisbane  v.  Pennsylvania  R.  Co., 

Misc.  59,  90  N.  Y.  Supp.  816.  141  N.  Y.  App.  Div.  366,  125  N.  Y. 

Under    a    statute    providing    that  Supp.  1042;  Herbert  v.  Montana  Dia- 

"  service  of  process  can  be  made  upon  mond  Co.,  81  N.  Y.  App.  Div.  212,  80 

a  foreign  corporation  only  either  where  N.  Y.  Supp.  717;  MeGinniss  v.  Amal- 
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not  reach  a  foreign  corporation  where  the  place  of  contract  is  not 
stated  or  the  place  of  residence  of  the  plaintiff.^®  In  courts  of  limited, 
special  or  inferior  jurisdiction  such  allegations  are  jurisdictional,  and 
should  be  pleaded.*'' 

The  defensive  and  dilatory  pleadings,  and  the  proper  method  of 
defense  by  corporations  generally  have  been  fully  considered  iu 
another  portion  of  this  work,  and  the  principles  there  laid  down 
apply  generally  to  foreign  corporations.*'  When  and  how  objections 
to  the  jurisdiction  or  matters  of  abatement  may  be  urged  in  general 
have  been  considered  in  another  portion  of  this  work.'®  In  an  action 
against  a  foreign  corporation,  if  the  matter  showing  lack  of  jurisdic- 
tion appears  on  the  face  of  the  bill  or  other  initial  pleading  by  the 
plaintiff,  the  question  should  be  raised  by  demurrer.®"  Where,  how- 
ever, it  does  not  so  appear,  the  question  may  be  raised  by  a  plea  set- 
ting forth  the  matter  showing  that  the  court  has  not  jurisdiction.®' 


gamated  Copper  Co.,  45  N. .  T.  Misc. 
106,  91  N.  Y.  Supp.  591;  Carter  v.  Her 
bert  Booth  King  &  Bro.  Pub.  Co.,  26 
N.  Y.  Miae.  652,  56  N.  Y.  Supp.  382 
See,  however,  Bogert  v.  Otto  Gas  En' 
gine  Works,  28  N.  Y.  App.  Div.  463; 
51  N.  Y.  Supp.  118;  Voshefskey  v 
Hillside  Coal  &  Iron  Co.,  21  N.  Y.  App. 
Div.  168,  47  N.  Y.  Supp.  386;  Brown 
V.  Travelers'  Life  &  Accident  Ins.  Co, 
21  N.  Y.  App.  Div.  42,  47  N.  Y.  Supp, 
253;  O'Beilly  v.  New  Brunswick,  A.  & 
N.  Y.  Steamboat  Co.,  28  N.  Y.  Mise, 
112,  59  N.  Y.  Supp.  261,  rev'g  26  N, 
Y.  Misc.  195,  55  N.  Y.  Supp.  1133. 

Under  N.  Y.  Code  Civ.  Proc.  §  1780, 
providing  that  a  resident  of  the  state 
or  a  domestic  corporation  may  sue  a 
foreign  corporation,  the  fact  that  the 
plaintiff  is  a  resident  of  the  state  need 
not  be  stated  in  the  complaint.  Her- 
bert V.  Montana  Diamond  Co.,  81  N.  Y. 
App.  Div.  212,  80  N.  Y.  Supp.  717; 
Grant  v.  Greene,  59  N.  Y.  Misc.  1,  111 
N.  Y.  Supp.  1089,  rev  'd  Graiit  v.  Cobre 
Grande  Copper  Co.,  126  N.  Y.  App. 
Div.  750,  111  N.  Y.  Supp.  386,  193 
N.  Y.  306,  86  N.  B.  34;  McGinniss 
V.  Amalgamated  Copper  Co.,  45  N.  Y. 
Misc.  106,  91  N.  Y.  Supp.  591;  Carter 
V.  Herbert  Booth  King  &  Bro.  Pub. 


Co.,  26  N.  Y.  Misc.  652,  56  N.  Y.  Supp 
38S. 

86  Carter  v.  Herbert  Booth  King  & 
Bro.  Pub.  Co.,  26  N.  Y.  Mise.  652,  56 
N.  Y.  Supp.  382. 

87McKeever  v.  Supreme  Court  In- 
dependent Order  of  Foresters,  122  N. 
Y.  App.  Div.  465,  106  N.  Y.  Supp.  1041; 
Epstein  v.  S.  Weisberger  Co.,  52  N. 
Y.   Mise.   572,   102  N.   Y.   Supp.  488. 

An  allegation  that  defendant  for- 
eign corporation  has  an  o£5ce  in  New 
York  City  is  essential  in  an  ac- 
tion m  the  Municipal  Court.  Mc- 
Keever  v.  Supreme  Court  Inde- 
pendent Order  of  Foresters,  122 
N.  Y.  App.  Div.  465,  106  N.  Y. 
Supp.  1041;  Epstein  v.  S.  Weisberger 
Co.,  52  N.  Y.  Misc.  572,  102  N.  Y. 
Supp.  488.  See,  also,  O  'Eeilly  v.  New 
Brunswick,  A.  &  N.  Y.  Pteamboat  Co., 
28  N.  Y.  Misc.  ■'12,  59  N.  Y.  Supp. 
261,  rev'g  26  N.  Y.  Misc.  W5,  55  N. 
Y.  Supp.  1133. 

88  See  §§  3065-3086,  supra. 

89  See  §§  3065-3070,  supra. 

90  Wilson  V.  American  Palace  Car 
Co.,  65  N.  J.  Eq.  730,  55  Atl.  997. 

91  Camden  Boiling  Mill  Co.  v.  Swede 
Iron  Co.,  32  N.  J.  L.  15;  Groel  v. 
United  Elec.   Co.   of  New  Jersey,  68 
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A  plea, in  abatement  in  an  action  against  a  foreign  corporation  on  the 
ground  that  service  has  been  had  on  one  not  the  agent  of  the  corpo- 
ration must  exclude  every  possibility  that  proper  service  may  not 
have  been  had  in  the  action,  and  it  cannot  be  aided  by  reference  to 
the  process  or  other  paper  in  the  case  where  they  are  not  made  a 
part  of  the  plea.'^  The  want  of  the  jurisdictional  facts  of  resid'ehce 
or  a  local  ofSce  or  place  of  business  to  give  jurisdiction  to  a  court 
of  limited  or  inferior  jurisdiction  may  be  raised  by  answer.®^  An 
answer  in  the  form  of  a  plea  in  abatement  pleading  that  defendant 
is  a  foreign  corporation  which  has  not  come  within  the  jurisdiction 
and  has  not  been  served  therein  on  any  qualified  person,  is  in  abate- 
ment and  not  in  bar.®*  Objection  for  want  of  jurisdiction  over  a 
foreign  corporation  because  of  the  nature  of  the  subject-matter  can- 
not be  waived  by  passing  a  demurrer  or  answer,  but  may  be  made 
by  motion  and  at  any  stage  of  the  case,  or  by  the  court  of  its  own 


N.  J.  Eq.  249,  59  Atl.  640;  Wilson  v. 
American  Palace  Car  Co.,  65  N.  J.  Eq. 
730,  55  Atl.  997;  Puster  v.  Parker  Mer- 
cantile Co.  (N.  J.  Ch.),  59  Atl.  232. 

^ee  Puster  v.  Parker  Mercantile  Co. 
(N.  J.  Ch.),  59  Atl.  232,  for  a  form 
of  plea  to  a  bill  in  equity  against 
11  foreign  corporation  raising  the  ques- 
tion of  lack  of  jurisdiction  on  account 
of  the  fact  that  the  defendant  had 
never  done  businrss  in  the  state  and 
had  never  had  a  6ontract  to  be  per- 
formed in  the  state,  and  there  had 
Fjeen  no  legal  service  of  process 
against  the  corporatiom.  See,  also, 
Groel  V.  United  Elec.  Co.  of  New  Jer- 
sey,' 68  N.  J.  Eq.  249,  59  Atl.  640, 
where  the  sufficiency  of  a  plea  to  the 
jurisdiction   is   considered. 

92  C.  Callahan  Co.  v.  Wall  Eice  Mill- 
ing Co.,  44  Ind.  App.  372,  89  N.  E.  418. 

A  plea  in  abatement  filed  by  a  for- 
eign eorpcration  defendant  which  does 
not  deny  that  the  cause  of  action  did 
not  arise  in  the  state  or  that  the  for- 
eign defendant  has  property  in  the 
state,  or  that  it  is  doing  business  in 
the  state  where  jurisdiction  is  sought 
to  be  acquired,  or  that  the  officer  of 
the  corporation,  upon  whom  service  of 


process  was  had,  was  at  the  time  with- 
in the  state  as  agent  and  representa- 
tive of  the  defendant  and  engaged  in 
the  transaction  of  business  for  it  is 
insufficient  on  demurrer,  where  the 
statute  provides  that  actions  against  a 
foreign  corporation  may  be  brought 
in  any  court  having  jurisdiction  of  the 
amount  in  any  county  within  the 
state  where  any  property,  money, 
credits  or  effects  belonging  or  due  to 
the  corporation  may  be  found,  and 
that  process  may  be  .served  upon  either 
a  domestic  or  foreign  corporation  on 
certain  of  its  officers,  and  if  none  of. 
the  officers  enumerated  can  be  found 
then  service  can  be  Lad  upon  any  per- 
son authorized  to  transact  business  in 
the  name  of  such  corporation.  Eush 
V.  Foos  Mfg.  Co.,  20  Ind.  App.  515, 
51  N.  B.  143. 

93  Epstein  v.  S.  Weisberger  Co.,  52 
N.  Y.  Misc.  572,  102  N.  Y.  Supp.  488, 
holding  that  in  the  New  York  Munici- 
pal Court  failure  to  allege  jurisdie- 
tionally  that  the  defendant  foreign 
corporation  had  an  office  in  the  city 
may  be  urged  by  answer. 

94  Young  V.  Providence  &  S.  S.  S. 
Co.,  150  Mass.  550,  23  N.  E.  579. 
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motion.**  By  making  an  untenable  motion  to  dismiss  an  action  against 
a  foreign  corporation  for  want  of  jurisdiction  over  the  case,  defective 
jurisdiction  over  the  person  may  be  waived.'^ 

The  manner  of  pleading  nonexistence  or  nul  tiel  corporation  has 
been  considered  in  another  portion  of  this  work.*''' 

The  rule  is  general  and  well  settled  that  the  defense  of  ultra  vires 
is  an  jjffirmative  one  and  must  be  specially  pleaded  as  such,  either 
by  or  against  the  corporation.**  And  this  is  said  to  be  especially 
necessary  if  the  corporation  is  foreign.** 

Where  a  foreign  corporation  is  made  a  defendant  in  an  action,  and 
its  charter  powers  or  franchises  become  the  f oundaticin  of  such  action, 
the  same  must  be  pleaded  in  the  petition ;  and  if  the  corporation  be  a 
foreign  one,  the  name  of  the  state  by  which,  and  the  substantial  terms 
in  which,  the  charter  powers  and  franchises  were  granted,  should 
appear  in  the  petition.^  To  make  out  the  want  of  power  on  the  part 
of  a  foreign  corporation,  the  law  by  which  it  was  created  should  be 
pleaded  in  order  to  determine  its  powers.^ 

The  amendment  of  pleadings  in  actions  against  corporations  gener- 
ally has  been  heretofore  considered.'     Amendments   changing  the 


96  Perry  v.  Erie  Transfer  Co.,  28 
Abb.  N.  Cas.  (N.  Y.)  430,  19  N.  Y. 
Supp.  239,  rev'g  40  N.  Y.  St.  Eep. 
693,  16  N.  Y.  Supp.  153. 

Want  of  jurisdiction  over  the  cor- 
poration cannot  be  waived  or  jurisdic- 
tion given  by  consent.  Davidsburgh 
V.  Knickerbocker  Life  Ins.  Co.,  90 
N.  Y.  526. 

96  Handy  v.  Insurance  Co.,  37  Ohio 
St.  366;  Cleveland,  C,  C.  &  I.  By.  Co. 
v.  McLean,  1  Ohio  Cir.  Ct.  112,  1  Ohio 
Cir.  Dec.  67. 

A  demurrer  for  want  of  jurisdiction 
over  the  person  of  a  foreign  corpora- 
tion being  untenable  because  de- 
murrer only  lies  when  jurisdiction 
could  under  no  circumstances  be  had, 
falls  within  the  rule  (Pub.  St.  p.  629, 
§37,  and  p.  228,  §26,)  that  demurrer 
is  an  appearance  and  that  a  corpora- 
tion may  appear  to  the  jurisdiction. 
Reynolds  v.  La  Crosse  &  M.  Packet 
Co.,  10  Minn.  178. 

97  See   §§3070,   8073,  supra. 

98  See  §  3078,  supra. 
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99  Griesa  v.  Massachusetts  Ben. 
Ass'n,  60  Hun  (N.  Y.)  581,  15  N.  Y. 
Supp.  71.    See  also  §  3078,  supra. 

Want  of  power  in  a  foreign  cor- 
poration to  take  above  a  certain  rate 
of  interest  must  be  pleaded  as  a  de- 
fense. Bennington  Iron  Co.  v.  Euth. 
erford,  18  N.  J.  L.  158. 

1  See  §§  3051,  3054,  supra.  See  also 
Brady  v.  National  Supply  Co.,  64  Ohio 
St.  267,  83  Am.  St.  Eep.  753,  60  N.  K 
218,  approving  and  following  Devosg 
V.  Gray,  22  Ohio  St.  159. 

2  Mason  v.  Standard  Distilling  & 
Distributing  Co.,  85  N.  Y.  App.  Div, 
520,  83  N.  Y.  Supp.  343,  13  N,  Y.  Ann. 
Cas.  264.    See  also  §§  3051-3054,  supra, 

S  See  §  3080,  supra. 

See  for  amendments  of  complaints 
against  foreign  corporation  so  as  to 
show  the  residence  of  xthe  parties, 
Sands  v.  6.  W.  Marquardt  &  Sons,  113 
Mo.  App.  490,  87  S.  W.  1011;  Vos- 
hefskey  v.  Hillside  Coal  &  Iron  Co., 
21  N.  Y.  App.  Div.  168,  47  N.  Y.  Supp, 
386. 
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description  of  the  defendant  corporation  from  a  domestic  to  a  forei^ 
corporation,^  and  vice  versa,  are  allowed  by  what  seems  to  be  the  better 
doctrine,*  but  a  contrary  view  is  entertained  in  some  jurisdictions.'' 
And  one  case  disallowed  an  amendment  to  describe  a  foreign  corpora- 
tion by  pleading  a  different  state  of  origin  from  that  first  alleged.* 

Questions  relating  to  the  signature  and  verification  of  pleadings  by 
corporations  in  general  have  been  heretofore  considered.'' 

What  has  been  heretofore  said  in  reference  ta  substantive  allegations 
in  an  action  by  corporations  generally  on  a  contract,  or  on  a  tort,  or 


4  Clokey  v.  International  Rubber 
Clothing  &  General  Supply  Co.,  22  N. 
Y.  Misc.  518,  49  N.  Y.  Supp.  1014, 
afE'd  23  N.  Y.  Misc.  773,  53  N.  T. 
Supp.  1102;  Caldwell  Furnace  Foun- 
dry Co.  V.  Peck-Williamson  Heating 
&  Ventilating  Co.,  27  Ohio  Cir.  Ct.  665; 
Meitzner  v.  Baltimore  &  O.  K.  Co., 
224  Pa.  352,  73  Atl.  434. 

Changing  the  description  of  the  de- 
fendant by  changing  the  name  of  the 
state  where  it  -vas  incorporated  does 
not  introduce  a  new  party.  Meitzner 
V.  Baltimore  &  O.  R.  Co.,  224  Pa.  352, 
73  Atl.  434. 

An  amendment  to  state  that  the  de- 
fendant was  a  West  Virginia  corpora- 
tion and  thus  correct  a  statement  that 
it  was  of  New  Jersey  states  no  new 
cause  of  action.  Caldwell  Furnace 
Foundry  Co.  v.  '  Peck-Williamson 
Heating  &  Ventilating  Co.,  27  Ohio 
Cir.  Ct.  665. 

An  amendment  at  the  close  of  the 
plaintiff's  case  to  amend  to  conform 
to  proof  that  the  defendant  was  a 
foreign  and  not  a  domestic  corpora- 
tion was  held  to  be  properly  allowed, 
the  defendant  having  put  it  in  issue. 
Clokey  v.  International  Eubber  Cloth- 
ing &  General  Supply  Co.,  22  N.  Y. 
Misc.  518,  49  N.  Y.  Supp.  1014,  afif'd 
23  N.  Y.  Misc.  773,  53  N.  Y.  Supp. 
1102. 

5  Western  Ey.  at  Alabama  v.  Me- 
Call,  89  Ala.  375,  7  So.  650;  Hughes 
V.  Diamond  Match  Co.,  1  Pennew. 
(Del.)  140,  39  Atl.  772;  Little  v.  Vir- 


ginia &  Gold  Hill  Water  Co.,  9  Nev. 
317. 

Where  a  Nevada  corporation  is  al- 
leged, an  amendment  by  substituting 
a  California  one  is  not  allowable. 
Little  V.  Virginia  &  Gold  Hill  Water 
Co.,  9  Nev.  317. 

6  Hughes  V.  Diamond  Match  Co.,  1 
Pennew.  (Del.)  140,  39  Atl.  772,  hold- 
ing that  amending  the  name  Diamond 
Match  Co.  "under  the  laws  of  Con- 
necticut" to  the  same  name  "under 
the  laws  of  Illinois"  substitutes  a 
new  defendant. 

7  See   §3083,   supra. 

By  statute  in  New  York  it  is  pro- 
vided that  where  the  party  is  a  for- 
eign corporation,  the  verification  of 
its  pleadings  may  be  made  by  its 
attorney.  N.  Y.  Code  Civ.  Proc. 
§  525.  Under  such  statute  it  is  held 
that  the  answer  of  a  foreign  corpora- 
tion may  be  verified'  by  its  secretary. 
(Bobinson  v.  Ecuador  Development 
Co.,  32  N.  Y.  Misc.  106,  65  N.  Y.  Supp. 
427) ;  and  that  where  it  is  verified  by 
its  attorney  he  need  not  state  the 
grounds  of  his  belief.  (American 
Audit  Co.  V.  Industrial  Federation  of 
America,  84  N.  Y.  App.  Div.  304,  82 
N.  Y.  Supp.  642.) 

Under  a  statute  providing  that 
where  a  corporation  is  a  party  the 
verification  of  its  pleading  may  be 
made  by  any  ofBeer  thereof,  it  is  held 
that  the  managing  director  of  a  for- 
eign corporation  is  such  an  officer  as 
will  meet  the  requirements  of  the  atat- 
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on'  ah  equitable  right,  apply  generally  to  similar  actions  by  a  foreign 
corpbi'ation.* 

§6017.  Statute  of  limitations  and  laches  as  a  defense.  The  com- 
mon law  fixed  no  time  as  to  the  bringing  of  actions.  Limitations 
of  such  time  deriye  their  authority  from  statutes,  and  in  the  absence 
of  statutes  thei-e  ean.be  no  such  bar  arising  from  lapse  of  time.' 

A  corporation,  may  be  a  resident  of  more  than  one  state  as  far  as 
Statutes  of  limitations  are  concerned.^" 

In  some  sta,tes  it  is  held  that  a  foreign  corporation  cannot  plead 
the  statute  of  limitations,  though  all  the  time  present  and  doing  busi- 
ness in  the  state.^^    Taking  the  view  that  the  statute  of  limitations  is 


tfte.  Best  V.  British  &  American 
Mfortg.  Co.,  131  N.  C.  70,  42  S.  E.  456. 

For  verification  of  complaint  by  at- 
torney of  foreign  corporation  held  to 
be  sufficient  under  Kentucky  Civ. 
Code  Proc.  §§  117  and  550,  see  Deng- 
ler  V.  Krell-Freneh  Piano  Co.,  —  Ky. 
ii.  Eep.  — ,  119  S.  W.  757. 

8  See  §§  3051,  3064,  supra. 

See  Beebe  v.  Northwestern  Dairy 
Co.,  "62  Wash.  164,  113  Pae.  573,  where 
complaint  stated  that  the  defendant 
was  a  domestic  corporation,  and  the 
answei:  of  the  defendant  alleged  that 
it  was  a  foreign  corporation. 

SHauenstein  v.  Lynham,  100  TJ.  S. 
483,- 487,  25  L.  Ed.  628;  United,  States 
V.  Thompson,  98  TJ.  S.  486,  490,  25  L. 
Ed.  194;  Black  v.  Vermont  Marble 
Co.,  1  Cal.  App.  718,  82  Pac.  1060; 
Eouss  V.  bitmore,  122  N.  C.  775,  30  S. 
E.  335;  Ireland  v.  Mackintosh,  22 
Utah  296,  61  Pae.  901.  See  also 
§§  398,  2951,  supra. 

"The  statute  of  limitations  is  purely 
a  matter  of  legislative  creation.  In 
the  absence  of  any  statute  upon  the 
subject,  lapse  of  time  would  not  con- 
stitute a  defense  to  the  right  to  en- 
force an  obligation.  The  legislature 
has  prescribed  different  periods  of 
time  within  which  different  species  of 
obligations  may  be  enforced,  and  to 
some  obligations  it  has  declared  that 
there  shall  be  no  limitation  of  time 
for    their    enforcement    through    its 


courts.  *  *  *  It  woTild  have  been 
competent  for  the  legislature  to  de- 
clare that  there  should  be  no  limita- 
tion of  time  against  the  enforcement 
of  any  obligation  of  a  foreign  cor- 
poration."  Black  V.  Vermont  Marble 
Co.,  1  Cal.  App.  718,  82  Pac.  1060. 

10  See  §398,  supra. 

11  United  States.  Kirby  v.  Lake 
Shore  &  M.  S.  K.  Co.,  14  Fed.  261; 
Blossburg  &  C.  E.  Co.  v.  Tioga  E.  Co., 
5  Blatchf.  387,  Fed.  Cas.  No.  1,^63. 

Arkansas.  Clarke  v.  Bank  of  Mis- 
sissippi, 10  Ark.  516,  52  Am.  Dec.  248. 

Kansas.  WilliamB  v.  Metropolitan 
St.  E.  Co.,  68  Kan.  17,  64  L.  E.  A. 
794,  104  Am.  St.  Eep.  377,  1  Ann.  Cas. 
6,  74  Pae.  600,  quoted  approvingly  in 
Ball  Engine  Co.  v.  Bennett,  98  Neb. 
290,  152  N.  W.  550,  but  said  in  Tiller 
V.  St.  Louis  &  S.  F.  E.  Co.,  189  Fed. 
994,  to  be  "not  only  opposed  to  the 
great  weight  of  authority  in  this 
country,  but  also  to  the  very  reason 
of  the  matter  itself";  North  Mis- 
souri E.  Co.  v.  Akers,  4  Kan.  453,  96 
Am.  Dee.  183. 

Nebraska.  Ball  Engine  Co.  v.  Ben- 
nett Co.,  98  Neb.  290,  152  N.  W.  550. 

Nevada.  Sutro  Tunnel  Co.  v. 
Belcher  Min.  Co.,  19  Nev.  121,  7  Pae. 
271;  Barstow  v.  Union  Consol.  Silver 
Min.  Co.,  10  Nev.  386;  State  v.  Cen- 
tral Pae.  E.  Co.,  10  Nev.  47;  Eobin- 
son  V.  Imperial  Silver  Min.  Co.,  5  Nev. 
44.     See    Chollar-Potosi   Min.   Co.  v. 
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not  available  to  foreign  corporations,  it  has  been  held  that  such  a 
corporation,  although  transacting  business  in  the  state,  is  "out  of  the 
state"  within  the  meaning  of  the  statutory  provision  that  "if  when  a 


Kennedy  ~&  Keating,  3  Nev.  361,   93 
Am.  Dee.  409. 

New  York.  Boardman  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  T.  157; 
Eathbun  v.  Northern  Cent.  Ey.  Co., 
50  N.  Y.  656;  Mallory  v.  Tioga  E.  Co., 
42  N.  y.  354;  Oleott  v.  Tioga  E.  Co., 
20  N.  Y.  210,  75  Am.  Dec.  393; 
Wehrenberg  v.  New  York,  N.  H.  &  H. 
E.  Co.,  124  App.  Div.  205,  108  N.  Y. 
Supp.  704;  Eobeson  v.  Central  E.  Co. 
oJ:  New  Jersey,  76  Hun  444,  28  N.  Y. 
Supp.  104;  Thompson  v.  Tioga  E.  Co., 
36  Barb.  79. 

Oklahoma.  Hale  v.  St.  Louis  &  S.  ¥. 
E.  Co.,  39  Okla.  192,  L.  E.  A.  1915 
C  554,  Ann.  Cas.  1915  D  907,  134  Pac. 
949. 

Wisconsin.  Weyburn  &  Briggs  Co. 
V.  Bemifl,  122  Wis.  321,  99  N.  W. 
1050;  State  v.  Natiomal  Ace.  Society, 
103  Wis.  208,  79  N.  W.  220;  Travelers' 
Ins.  Co.  of  Hartford,  Connecticut  v. 
Frieke,  99  Wis.  367,  41  L.  E.  A.  557, 
74  N.  W.  372,  78  N.  W.  407;  Larson 
V.  Aultman  &  Taylor  Co.,  86  Wis.  281, 
39  Am.  St.  Eep.  893,  56  N.  W.  915. 

The  rule  stated  in  the  text  was 
adopted  first  in  New  York,  and  was 
followed  in  other  jurisdictions,  but  it 
has  been  abrogated  by  statute  in  New 
York.  See  N.  Y.  Code  Civ.  Proe. 
§§401,  432,  subd.  2;  Wehrenberg  v. 
New  York,  N.  H.  &  H.  E.  Co.,  124  N. 
Y.  App.  Div.  205,  108  N.  Y.  Su'pp.  704. 
In  considering  the  rule  enunciated  first 
by  the  courts  of  New  York  and  fol- 
lowed in  other  jurisdictions  it  was  said 
in'^Comey  v.  United  Surety  Co.,  217 
N.  Y.  268,  Ann.  Gas.  1917  E  424,  111 
N.  B.  832:  "The  law  of  New  York 
has  long  been  that  the  time  during 
which  a  person  against  whom  a  cause 
of  action  has  aeerued  is  absent  from 
the  state  is  not  to  be  taken  as  any 
part  of  the  time  limited  for  the  com- 
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mencement  of  an  action  (2  E.  S.  297, 
29;   Code  of  Procedure,  100;  Code  of 
Civ.  Proc.  401);  and  this  court  is  com- 
mitted to  the  view  that  there  is  no 
distinction  in  that  respect  between  a 
limitation  prescribed  by  statute  and 
ope  imposed  by  contract  (Hamilton  v. 
Eoyal  Ins.  Co.,  156  N.  Y.  327,  50  N.  E. 
863,  42  L.  E.  A.  485).     The  question 
came  up  in  Oleott  v.  Tioga  E.  E.  Co., 
20   N.   Y.  210,   75  Am.  Dec.  393,  de- 
cided   in    1859,    whether   corporations 
are  'persons'  within   the  meaning  of 
that   rule.     The    argument   was   that 
such  corporations,  if  persons,  are  al- 
ways  absent   from   this   state.     They 
dwell,  it  was  said,  only  in  the  state 
of  their  creation.     The  argument  pre- 
vailed, and  the  decision  was  that  the 
statute    reaches    all    persons,    natural 
or  juristic,  and  hence  that  a  foreign 
corporation    sued    in    this    state    can 
never  avail   itself   of  the   statute   of 
limitations.    The  ruling  did  not  escape 
criticism    (Tioga   E.    E.   v.   Blossburg 
&  Corning  E.   E.,   20  Wall.  137,   143, 
152,  22  L.  Ed.  331),  but  it  was  adhered 
to  as  settled  law.    In  Eathbun  v.  No. 
C.   E.   Co.,  50  N.  Y.  656,  decided  in 
1872,  and  in  Boardman  v.  L.  S.  &  M. 
S.  E.  Co.,  84  N.  Y.  157,  decided  in  1881, 
we  applied  it  to  railroad  corporations 
which     though     organized     in     other 
states,    operated    their    lines    in    this 
state    and    were    permanently    repre- 
sented here  by  oficers  and  agents." 
This  doctrine  was,  however,  abrogated 
by  statute  in  New  York,  where  it  is 
provided   that    a   foreign   corporation 
may  plead  the  statute  of  limitations 
when  it  has  complied  with  the  statute 
providing  for  the  appointment  of  an 
agent  in  the  state  upon  whom  process 
in  actions  against  it  may  be  brought. 
See  N.  Y.  Code  Civ.  Proe.'§§  401,  432, 
subd.  2. 
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cause  of  action  accrues  against  a  person,  he  be  out  of  the  state,  the 
period  limited  for  the  commencement  of  the  action  shall  not  begin 
to  run  until  he  comes  into  the  state. ' '  ^^  But  by  the  overwhelming 
weight  of  authority  it  is  held  that  when  a  foreign  corporation  does 
business  in  a  state  and  has  an  agent  in  the  state  openly  exercising  his 
authority  as  such,  the  corporation  is  within  the  intent  of  the  statute 
of  limitations  and  the  corporation  may  claim  the  benefit  of  the 
statute.^'    While  the  Supreme  Court  of  the  United  States  in  applying 


12  Williams  v.  Metropolitan  St.  E. 
Co.,  68  Kan.  17,  64  L.  E.  A.  794,  104 
Am.  St.  Eep.  377,  1  Ann.  Cas.  6,  74 
Pae.  600,  quoted  with  approval  in 
Ball  Engine  Co.  v.  Bennett  Co,,  98 
Xeb.  290,  152  N.  W.  550,  but  disap- 
proved in  Tiller  v.  St.  Louis  &  S.  F.  E. 
Co.,  189  Fed.  994. 

A  corporation  resides  "beyond  the 
limits"  of  a  foreign  state  within  the 
meaning  of  a  statute  of  such  state 
saving  causes  of  action  in  favor  of 
persons  residing  beyond  the  limits  of 
the  state  when  the  statute  was  en- 
acted. Clarke  v.  Bank  of  Mississippi, 
10  Ark.  516,  52  Am.  Dec.  248. 

13  United  States.  United  States 
Exp.  Co.  V.  "Ware,  20  Wall.  543,  22  L. 
Ed.  422;  Baltimore  &  O.  E.  Co.  v. 
Reed,  223  Fed.  689;  Tiller  v.  St.  Louis 
&  S.  F.  E.  Co.,  189  Fed.  994;  Taylor 
V.  Union  Pao.  E.  Co.,  123  Fed.  155; 
Southern  Ey.  Co.  v.  Mayes,  113  Fed. 
84;  MeCabe  v.  Illinois  Cent.  E.  Co., 
13  Fed.  827.  See  Norris  v.  Atlas 
Steam-Ship  Co.,  37  Fed.  426. 

Alabama.  Husg  v.  Central  Eailroad 
&  Banking  Co.,  66  Ala.  472. 

Arizona.  Work  v.  United  Globe 
Mines,  12  Ariz.  339,  100  Pael  813, 
aff'd  231  U.  S.  595,  58  L.  Ed.  389. 

California.  Lawrence  v.  Ballon,  50 
Cal.  258. 

Illinois.  Pennsylvania  Co.  v.  Sloan, 
1  111.  App.  364. 

Iowa.  Wall  V.  Chicago  &  N.  W.  E. 
Co.,  69  Iowa  498,  29  N.  W.  427. 

Minnesota.  St.  Paul  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  45  Minn.  387,  48  N. 
W.  17. 


Montana.  King  v.  National  Mining 
&,  Exploration  Co.,  4  Mont.  1,  1  Pae. 
727. 

North  Carolina.  Bennett  v.  West- 
ern U.  Tel.  Co.,  152  N.  C.  671,  68  S.  E. 
202;  Volivar  v.  Eichmond  Cedar 
Works,  152  N.  C.  656,  21  Ann.  Cas. 
623,'  68  S.  E.  200,  rev'g  on  rehearing 
152  N.  C.  34,  67  S.  E.  42,  and  hold- 
ing Green  v.  Hartford  Life  Ins.  Co., 
139  N.  C.  309,  1  L.  E.  A.  (N.  S.)  305, 
111  Am.  St.  Eep.  778,  51  S.  E.  887,  to 
have  been  not  well  decided,  and'  ap- 
proving Williams  v.  Iron  Belt  Building 
&  Loan  Ass'n,  131  N.  C.  267,  42  S.  E. 
607. 

North  Dakota.  Colonial  &  United 
States  Mortg.  Co.  v.  Northwest 
Thresher  Co.,  14  N.  D.  147,  70  L.  E.  A. 
814,  116  Am.  St.  Rep.  642,  8  Ann.  Cas. 
1160,  103  N.  W.  915. 

Tennessee.  Tureott  v.  Yazoo  &  M. 
V.  E.  Co.,  101  Tenn.  102,  40  L.  E.  A. 
768,  70  Am.  St.  Eep.  661,  45  S.  W. 
1067. 

Texas.  Eoss  v.  Kansas  City  South- 
ern E.  Co.,  34  Tex.  Civ.  App.  586,  79 
S.  W.  626;  Thompson  v.  Texas  Land 
&  Cattle  Co.  (Tex.  Civ.  App.),  24  S. 
W.  856. 

Vermont.  Hall  v.  Vermont  &  M.  E. 
Co.,  28  Vt.  401. 

Virginia.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Duerson's  Ex'r,  28  Gratt. 
630. 

West  Virginia.  AbeU  v.  Penn  Mut. 
Life  Ins.  Co.,  18  W.  Va.  400. 

The  Court  of  Civil  Appeals  of 
Texas  in  holding  that  an  alien  cor- 
poration doing  business  in  that  state 
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under  the  laws  thereof,  and  having 
two  officers  who  were  resident  citizens 
of  the  state,  upon  whom  service  could 
be  and  was  obtained,  is  a  resident  of 
the  state  so  far  as  being  entitled  to 
plead  the  statute  of  limitations  is 
concerned,  said,  in  Thompson  v.  Texas 
Land  &  Cattle  Co.  (Tex.  Civ.  App.), 
24  S.  W.  856:  "If  the  corporation 
can  be  sued  in  Texas,  it  can  make  any 
and  all  defenses  permitted  to  anyone 
under  our  law;  and,  unless  there  was 
a  new  promise  that  would  take  the 
matter  out  of  the  operation  of  the 
statute,  the  claim  was  effectually 
barred  by  limitation.  It  is  true  that 
in  New  York  it  has  been  held  that  a 
foreign  corporation  could  not  plead 
the  statutes  of  limitations  because  it 
was  absent  from  the  state,  but  we 
fail  to  see  the  cogency  of  the  reasons 
given  for  the  opinions  so  holding,  and 
we  know  of  no  qjther  American  state, 
except  perhaps  Nevada,  that  coincided 
with  this  construction  of  statutes  of 
limitation.  The  Supreme  Court  of  the 
United  States  with  a  divided  court 
sustained  an  opinion  on  the  New  York 
court  on  this  point,  on  the  ground 
that  state  courts  have  the  right  to 
construe  their  own  statutes;  but  in 
the  opinion  of  the  majority  of  the 
judges  it  is  intimated  that  it  is  on 
this  point  alone  that  the  ruling  is 
sustained,  and  Mr.  Justice  Miller,  in 
a  dissenting  opinion,  says:  'Nor  do  I 
believe  that  the  courts  of  any  state 
of  the  Union,  except  New  York,  have 
ever  held  that  a  person  doing  busi- 
ness within  the  state,  and  liable  at 
all  times  to  be  sued  and  served  per- 
sonally with  process,  cannot  avail 
himself  of  the  statute  of  limitations 
if  the  time  prescribed  by  it  to  bar 
such  action  has  elapsed  before  it  was 
commenced.  The  liability  to  suit 
where  process  can  at  all  times  be 
served  must,  in  the  nature  of  things, 


bo  the  test  of  the  running  of  stat 
utes. '  Justice  Strong  concurred  in 
this  dissenting  opinion,  and  we  think 
it  the  reasonable  view  of  the  question 
Tioga  E.  Co.  v.  Blossburg  &  C.  E 
Co.,  20  Wall.  137.  In  the  case 
of  Eailway  Co.  v.  Pennsylvania,  21 
Wall.  492,  it  was  held  that  the  Penn- 
sylvania court  was  authority  in  its 
state  where  it  holds  to  a  theory  an- 
tagonistic to  the  New  York  idea.  The 
corporation  in  this  case  does  not,  as 
contended  by  counsel  for  appellant, 
occupy  the  same  position  that  a  citi- 
zen of  another  state  (  or  county  does 
who  is  doing  business  in  this  state 
through  an  agency.  Our  view  of  the 
case  is  sustained  by  the  Supreme 
Court  of  Texas  in  an  opinion  ren- 
dered by  Judge  Gaines.  Salt  Co.  v. 
Heidenheimer,  80  Tex.  346,  15  S.  W. 
1038.  The  corporation,  when  it  does 
business  here,  does  it  through  its  offi 
cials,  and  is  here  itself;  and  while 
it  may  be  a  citizen  of  another  state, 
may  be  a  resident  of  this  state.  It 
would  not  be  contendied  that  a  for- 
eigner who  resides  in  Texas  could  not 
plead  the  statutes  of  limitations  or 
any  ether  defense  in  the  absence  of  a 
statute  curtailing  his  rights,  and  we 
see  no  reason  why  a  foreign  corpora- 
tion that  can  be  sued  in  our  courts 
should  not  have  the  same  privileges. 
The  only  reason  that  can  be  assigned, 
for  the  provision  in  the  statute  caus- 
ing the  running  of  limitation  to  cease 
during  absence  from  the  state  is  be- 
cause the  party  is  beyond  the  reach 
of  the  courts,  r.nd  whenever  the  per- 
son or  corporation  can  be  reached  by 
personal  service  the  reason  of  the 
rule  ceases,  and  not  more  so  in  the 
ease  of  an  individual  than  in  that  of 
a  corporation." 

In  Colonial  &  United  States  Mortg. 
Co.  V.  Northwest  Thresher  Co.,  14  N. 
D.  147,  70  L.  E.  A.  814,  116  Am.  St, 
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follows  the  construction  placed  upon  such  statute  by  the  highest 


Rep.  642,  8  Ann.  Cas.  1160,  103  N.  W. 
915,  the  court  said:  "The  respondent 
contends  that  the  statute  does  not 
run  in  favor  of  a  foreign  corporation, 
even  though  it  has  been  continuously 
doing  business  in  this  state,  and 
though  it  could  at  all  times  have  been 
personally  served  with  process  within 
this  jurisdiction.  The  weight  of  au- 
thority is  against  respondent's  con- 
tention. •  *  *  The  courts  of  New 
York,  Wisconsin,  and  Nevada  hold 
that  a  foreign  corporation  is  incapa- 
ble of  being  present  in  a  state  other 
than  that  under  whose  laws  it  exists, 
and  hence,  under  all  circumstances,  a 
foreign  corporation  is  absent  from  all 
other  states  than  that  of  its  domi- 
cile. Consequently  those  courts  hold 
that  a  foreign  corporation  comes  with- 
in that  provision  of  the  statute  of  limi- 
tations which  excepts  absentees  from 
its  operation.  Olcott  v.  Eailway  Co., 
20  N.  Y.  210,  75  Am.  Dec.  393;  Eath- 
bun  V.  Bailway  Co.,  50  N.  Y.  656;  Lar- 
son V.  Aultman  &  Taylor  Co.  (Wis.), 
56  N.  W.  915,  39  Am.  St.  Eep.  893;  In- 
surance Go.  V.  Fricke  (Wis.),  74  N.  W. 
372,  41  L.  E.  A.  557;  State  v.  Society 
(Wis.),  79  N.  W.  220;  Eobinson  v. 
Imperial,  etc.,  Co.,  5  Nev.  44.  In  our 
opinion,  the  rule  adopted  by  the  ma- 
j6rity  of  the  courts  is  the  sound  one — 
that  a  corporation,  although  created 
by  the  laws  of  another  state,  should 
be  deemed  to  be  present  in  this  state, 
and  entitled  to  the  protection  of  the 
statute  of  limitations,  if  it  has  been 
regularly  engaged  in  doing  business 
in  this  state,  and  has  had  its  agent  or 
agents  here,  and  been  amenable  to  per- 
sonal service  of  the  process  of  our 
courts." 

Under  statutes  providing  that  serv- 
ice of  process  in  actions  against  cor- 
porations may  be  made  on  any  trustee 
or  officer  thereof  or  any  agent  em- 
ployed in  the  general  management  of 


its  business,  and  that  the  time  during 
which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  com- 
puting any  period  of  limitation,  it  is 
held  in  Iowa  that  the  running  of  the 
statute  of  limitations  does  not  depend 
upon  the  plaintiff's  knowledge  or  lack 
of  knowledge  of  the  existence  of  an 
agent  in  the  state  upon  whom  process 
may  be  made,  but  upon  the  fact  of  the 
residence  of  the  defendant  in  the 
state  in  such  a  sense  that  service  of 
process  could  be  made  upon  it,  and 
that  if  it  be  to  that  extent  a  resi- 
dent, the  statute  will  run  in  its  favor, 
regardless  of  the  fact  of  the  plain- 
tiff's lack  of  knowledge  of  such  resi- 
dence. Winney  v.  Sandwich  Mfg.  Co., 
86  Iowa  608,  18  L.  E.  A.  524,  53  n! 
W.  421. 

Under  such  a  statute  it  was  held 
that  a  foreign  railroad  corporation 
could  avail  itself  of  the  defense  of  the 
statute  of  limitations,  for  the  reason 
that,  though  the  corporation  was  a 
resident  of  another  state,  yet  it  had 
a  residence  in  the  state  for  the  pur- 
pose of  being  at  any  time  served  with 
process  and  made  amenable  in  the 
courts  of  the  state.  Wall  v.  Chicago 
&  N.  W.  Ey.  Co.,  69  Iowa  498,  29  N. 
W.  427.  But  in  a  later  case  (Winney 
v.  Sandwich  Mfg.  Co.,  86  Iowa  608,  18 
L.  E.  A.  524,  53  N.  W.  421),  a  dis- 
tinction was  drawn  between  such  a 
corporation  and  a  corporation,  for  in- 
stance a  manufacturing  corporation, 
engaged  in  business  in  the  state  and 
not  having  at  all  times  in  the  state  an 
agent  upon  whom  process  may  be 
served,  and  that  in  the  latter  case  the 
corporation  could  not  avail  itself  of 
the  statute  of  limitations.  The  court, 
in  the  latter  case,  in  holding  that  it 
was  not  erroneous  to  charge  the  jury 
that  a  foreign  corporation  could  set  in 
operation  in  its  favor  the  statute  of 
limitations  by   establishing   an   of&ce 
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tribunal  of  the  state  in  which  such  action  is  pending,  it  is  the  holding 
of  such  court  that,  in  the  absence  of  a  construction  of  a  statute  provid- 
ing that  the  statute  of  limitations  does  not  run  if,  when  the  cause  of 


or  agency  in  the  state,  and  that  such 
corporation  could  accomplish  the  same 
purpose  by  having  a  general  agent 
located  in  the  state  if  the  plaintifE 
knew,  or  by  the  exercise  of  ordinary 
prudence  might  know  that  such  agent 
was  located  in  the  state,  said:  "With- 
out in  any  way  impairing  the  force  of 
that  decision,  we  may  say  that  we 
are  not  inclined  to  apply  the  rule  there 
laid  down  to  foreign  corporations  gen- 
erally. A  railroad  company  is  of 
necessity  obliged  to  operate  its  road. 
It  must  always  have  officers  and 
agents  in  the  state  where  its  road  is 
situated,  in  order  to  carry  on  its  busi- 
ness. By  our  statutes  it  may  be 
brought  within  the  jurisdiction  of  our 
courts  by  service  of  process  upon  its 
general  agent  anywhere  in  this  state; 
also  process  may  be  served  on  its  sta- 
tion, ticket,  or  any  other  agent,  or  on 
any  trustee  or  officer.  Code,  §§  2611, 
2612.  In  such  cases,  then,  service  of 
process  may  always  be  had  om  the  cor- 
poration within  the  state.  Not  so  in 
the  ease  at  bar.  Here  is  a  manufac- 
turing corporation.  It  may  establish 
an  oflSce  or  agency,  and,  if  it  does, 
process  may  be  served  in  certain  cases 
upon  the  agent  or  clerk  employed 
therein.  It  may  have  a  general  agent 
in  the  state,  in  which  case  process  may 
be  served  upon  him.  It  may,  however, 
carry  on  its  business  without  either 
establishing  an  office  or  agency  in  the 
state,  or  having  a  general  agent  there- 
in. Surely,  in  such  a  case,  it  would 
hardly  be  contended  that  the  corpora- 
tion wajs  a  resident  of  the  state  so  as 
to  be  served  with  process;-  hence  it 
could  not  avail  itself  of  the  defense 
of  the  statute  of  limitations.  If  ap- 
pellant's theory  is  good,  a  foreign  cor- 
poration can,  at  ita  pleasure,  and  for 


its  own  benefit,  put  in  motion  the  stat- 
ute. We  do  not  think  such  result  was 
ever  anticipated  by  the  legislature 
when  it  enacted  the  statute  we  have 
quoted.  A  foreign  corporation,  whose 
business  in  this  state  is  such  that  it 
is  not  incumbent  upon  it  to  put  itself 
in  position  to  be  at  all  times  subject 
to  the  service  of  process,  ought  not  to 
be  permitted  to  shield  itself  behind 
the  statute  of  limitations,  because  it 
may  at  some  time  or  times  (perhaps 
unknown  to  one  having  a  cause  of  ac- 
tion against  it)  have  an  agent  in  this 
state  upon  whom  process  could  be 
served.  There  is  a  wide  distinction 
between  the  case  of  a  railroad  com; 
pany,  whose  officers  or  agents  may  al- 
ways be  found  within  the  state,  and 
can  readily  be  reached  with  process, 
and  a  foreign  manufacturing  corpora- 
tion, having  perhaps  a  general  agent 
in  this  state,  who  may  have  no  set- 
tled abiding  place,  whose  relations  to 
the  party  he  serves  are  not  generally 
known  to  the  public,  and  the  knowl- 
edge of  whose  coming  and  going  must 
of  necessity  be  limited  to  a  few  in- 
dividuals. This  question,  so  far  as 
it  relates. to  an  office  or  agency  in  the 
state  by  an  individual  residing  in  an- 
other state,  was  mentioned,  but  not 
decided,  in  Bellow  v.  Litchfield  (Iowa), 
48  N.  W.  Eep.  1062.  In  the  view  we 
have  taken,  appellant  not  being  en- 
titled to  avail  itself  of  the  defense 
of  the  statute  of  limitations,  it  was 
not  prejudiced  by  the  giving  of  the 
sixth  and  eighth  instructions  in  so  far 
as  they  referred  thereto." 

When  a  foreign  corporation  has  be- 
come a  "resident"  by  coming  into  the 
state,  the  statute  applies.  Pennsyl- 
vania Co.  V.  Sloan,  1  111.  App.  364. 
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action  accrued,  the  defendant  is  out  of  the  state,  and  does  not  begin 
to  run  until  the  defendant  comes  within  the  state  so  that  he  may  be 
served  with  process,  the  statute  of  limitations  begins  to  run  as  against 
a  foreign  corporation  from  the  time  when  it  has  an  agent  in  the 
state  upon  whom  process  can  be  made.^*  A  foreign  corporation  having 
a  managing  agent  exercising  his  authority  as  such  in  the  state  is  not 
"absent  from  the  state"  so  as  to  prevent  the  running  of  the  statute 
of  limitations  or  deprive  it  of  the  benefit  of  the  statute.^*  A  foreign 
corpqration  operating  a  line  of  railway  through  the  state  and  doing 
business  therein  is  not  a  nonresident  of  the  state  within  the  meaning 
of  a  statute  providing  that  the  period  of  absence  shall  not  be  computed 
in  any  of  the  periods  of  limitation.^® 

"Absence  from  the  state"  and  "residence  out  of  the  state,"  in 
the  sense  of  a  statute  providing  that  if  the  person  against  whom  a 
cause  of  action  has  accrued  shall  be  absent  from  or  reside  out  of  the 
state,  the  time  of  his  absence  or  residence  out  of  the  state  shall  not 
be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the 
action,  mean  such  absence  and  such  nonresidence  as  renders  it  imr 
practicable  at  all  times  to  obtain  service  of  process,  so  that  while  a 
corporation's  technical  legal  residence  may  be  where  it  was  created, 
its  residence  and  status  for  purposes  of  suit  will  be  where  it  can 


14  United  States  Exp.  Co.  v.  Ware, 
20  "Wall.  (U.  S.)  543,  22  L.  Ed.  422, 
construing  an  Iowa  statute. 

15  Lawrence  v.  Ballon,  50  Cal.  258 
King  V.  National  Mining  &  Explor' 
ing  Co.,  4  Mont.  1,  1  Pac.  727;  Tur 
eott  V.  Yazoo  &  M.  V.  E.  Co.,  101  Tenn, 
102,  40  L.  E.  A.  768,  70  Am.- St.  Eep, 
661,  45  S.  W.  1067.  See  also  Bank  of 
Tennessee  v.  Armstrong,  12  Ark.  602 
Black  V.  Vermont  Marble  Co.,  1  Cal, 
App.  718,  82  Pac.  1060  ( distinguisUng 
the  above  cases,  and  also  Harrigan  v, 
Home  Life  Ins.  Co.,  128  Cal.  531,  58 
Pac.  180,  61  Pac.  99);  Faulkner  v. 
Delaware  &  E.  Canal  Co.,  1  Denio 
(N.  T.)  441.  Compare,  howeyer, 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
ro,  84  N.  Y.  157;  Eathbun  v.  North- 
ern Cent.  E.  Co.,  50  N.  Y.  656;  Oleott 
V.  Tioga  E.  Co.,  20  N.  Y.  210,  rev'g 
26  Barb.  147,  75  Am.  Dec.  393;  Eobe- 
son  v.^Central  E.  Co.,  76  Hun  (N.  Y.) 
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444,  28  N.  Y.  Supp.  104;  Mallory  v.. 
Tioga  E.  Co.,  3  Abb.  Dee.  (N.  Y.)  139, 
42  N.  Y.  354;  Thompson  v.  Tioga  e! 
Co.,  36  Barb.  (N.  Y.)   79. 

A  foreign  corporation  which  had 
complied  with  the  laws  of  Arizona, 
governing  such  corporations  and  au- 
thorizing them  upon  such  compliance 
to  own  real  property  in  the  state, 
and  which  was  continuously  engaged 
in  doing  business  therein  during  the 
entire  period  required  to  bar  action 
to  quiet  title  to  realty,  and  during  all 
that  time  had  a  resident  agent  there 
upon  whom  process  could  be  served, 
can  avail  itself  of  the  statute  of  limi- 
tations of  Arizona  and  acquire  title 
to  real  estate  therein  by  adverse  pes- 
session.  Work  v.  United  Globe  Mines, 
12  Ariz.  339,  100  Ppc.  813,  aff'd  231 
U.  S.  595,  58  L.  Ed.  389. 

16  Baltimore  &  O.  E.  Co.  v.  Eeed, 
223  Ped.  689. 
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through  its  officers  and  agents,  be  reached  with  process.^''    It  is  held 


17  See  §398,  supra. 

In  Tureott  v.  Yazoo  &  M.  V.  E,  Co., 
101  Tenn.  102,  40  L.  E.  A.  768,  70  Am. 
St.  Eep.  661,  45  S.  W.  1067,  the  court 
said:  "Unquestionably,  the  residence 
of.  a  corporation  is  the  state  of  its 
creation.  *  *  *  And,  if  we  should 
give  the  statute  a  strict  literal,  con- 
struction it  might  be  held  that  a  for- 
eign corporation  was  not  entitld^l  to 
the  benefit  of  the  limitation.  Still 
the  courts  will  not  permit  the  literal- 
ism of  the  statute  to  thwart  Its  ob- 
vious purpose,  intent,  and  meaning. 
A  thing  may  be  within  the  letter  of 
the  statute,  yet  not  within  its  opera- 
tion, if  not  so  intended.  *  *  * 
We  think  the  true  rule  is  laid  down  in 
Murfree  on  Foreign  Corporations,  and 
that  the  rule  as  thus  laid  down  is 
based  on  sound  reason  and  principle. 
In  speaking  of  such  foreign  corpora- 
tion pleading  the  statute  of  limitations 
\(seetion  247),  it  is  said:  'As  to  the 
question  whethei-  a  foreign  corpora- 
tion, when  sued,  can  plead  the  bar  of 
the  statute  in  defense,  it  may  be  said 
that  the  great  weight  of  authority 
is  in  favor  of  the  conclusion  sug- 
gested above,  that  the  true  test  of 
the  running  of  the  statute  is  the  li- 
ability of  the  party  invoking  its  bar 
to  the  service  of  p'"eess  during  the 
whole  of  the  period  prescribed;  that, 
if  the  operations  of  the  company  with- 
in the  jurisdiction  were  such  as  to 
render  it  liable  to  suit,  then  it  may 
plead  the  statute.  The  principles 
upon  which  this  doctrine  rests  have 
nowhere  been  more  effectively  ex- 
pressed than  in  the  decision  of  the 
Illinois  Appellate  Court  in  Pennsyl- 
vania Co.  V.  Sloan,  1  111.  App.  364. 
Said  Pleasants,  J.  (who  delivered  the 
opinion  of  the  court),  after  referring 
to  a  number  of  cases  holding  that  a 
corporation  must  be  considered  an  in- 
habitant of  the  state  by  which  it  is 


created:  "We  should  have  no  hesi- 
tation in  approving  these  applications 
of  the  doctrine  if  there  were  no  other 
element  in  the  cases  bearing  on  the 
question  than  the  origin  and  nature  of 
the  corporation,  for  it  is  true  that  a 
positive  law  can  nevjer,  of  its  own 
force,  and  ordinarily  does  not  other- 
wise, operate  beyond  the  territorial 
limits  of  the  power  by  which  it  is 
enacted;  and  hence,  unless  it  is  other- 
wise enabled,  a  corporation  must,  in- 
deed, dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  into  another 
sovereignty.  But  the  law  of  one  state 
may  have  operation  for  certain  pur- 
poses in  another  by  the  comity  or  per 
mission  of  the  latter,  and  we  see  no 
insuperable  difficulty  in  the  way  of 
such  migration,  provided  the  former 
does  not  positively  forbid,  and  the 
latter  does  positively  consent.  It  is 
conceded  that  with  such  consent  they 
lawfully  may,  as  they  often  actually 
do,  remove  their  ofBcers,  agents,  offices, 
and  effects  into  another  sovereignty, 
and  there  exercise  their  functions  and 
franchises.  In  such  a  case,  where  is 
the  corporation?  If  it  be  said  that  it 
still  dwells  in  the  place  of  its  creation, 
and  is  acting  elsewhere  only  by  agents, 
the  answer  is  no  more  by  agents  else- 
where than  in  the  place  of  its  creation. 
It  can  do  nothing  anywhere,  nor  mani- 
fest its  presence  or  being  at  all,  except 
through  its  agents,  its  property,  or 
its  operation.  Where  these  are,  then, 
it  seems  most  accordant  with  substan- 
tial fact  and  reason  to  say  there  is 
the  corporation.  Where  these  are  not, 
we  know  of  no  means  by  which  proc- 
ess can  be  served  upon  it;  and,  if 
there  be  none,  that  fact  would  seem 
to  be  conclusive  upon  the  question  of 
residence  for  the  time  being,  at  least 
for  purposes  of  judicial  jurisdiction." 
In  Montana  it  was  held  that  the  fact 
that  a  foreign  company  had  subjected 
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by  some  courts  that  a  foreign  corporation  is  immune  from  the  penalty 
attached  to  "being  out  of  the  state"  or  "residing  out  of  the  state" 
only  when  it  has  complied  with  the  requirements  of  the  statute  rela- 
tive to  its  doing  business  in  the  state/'  especially  when  noncompliance 


itself  to  a  penalty  by  failing  to  file 
its  charter  or  act  of  incorporation  as 
required  by  the  statute,  though  suoh 
failure  did  not  disqualify  it  from  being 
sued,  did  not  thereby  lose  the  right 
to  plead  the  statute.'  *  *  »  We 
are  aware  that  New  York,  Nevada, 
Kansas,  and  possibly  other  states  do 
not  follow  this  rule:  It  is  said  that 
such  holding  ijaises  a  discrimination 
against  individuals  and  in  favor  of 
corporations.  The  argument  is  that 
individuals  cannot  claim  the  exemp- 
tion when  they  are  out  of  the  state 
or  are  nonresidents,  and  it  would  be 
inequitable  to  allow  corporations  out 
of  the  state  or  nonresidents  to  claim 
it.  But  this  apparent  difference  arises 
out  of  the  fact  that  individuals  out 
of  the  state,  or  residing  out  of  it,  can- 
not be  reached  by  process  against  a 
resident  agent  while  a  corporation 
can,  so  that  in  the  one  case  suit  can- 
not be  brought  and  in  the  other  it 
may.  Absence  from  the  state  and 
residence  oiit  of  the  state,  in  the  sense 
of  the  statute,  means  such  absence 
and  such  nonresidenee  as  render  it 
impracticable  at  all  times  to  obtain 
service  of  process;  so  that,  while  a 
corporation's  technical  legal  residence 
may  be  where  it  was  created,  its  resi- 
dence and  status  for  purposes  of  suit 
will  be  where  it  can,  through  its  of- 
ficers and  agents,  be  reached  with 
process.  While  a  corporation  may  re- 
side beyond  the  state,  and  be  out  of 
the  state,  still  it  may,  through  its  of- 
ficers and  agents,  subject  itself  to  the 
jurisdiction  of  the  courts  of  the  state. 
It  may  sue  and  be  sued  in  a  jurisdic- 
tion foreign  to  its  technical  resi- 
dence." 

A  foreign  corporation  is  not  a  "per- 
son" out  of  the  state  and  for  that 


reason  excepted  from  the  operation  of 
the  statute  as  to .  actions  against  it 
while  so  absent.  Faulkner  v.  Dela- 
ware &  E.  Canal  Co.,  1  Denio  (N.  T.) 
441.  But  an  act  extending  for  a  time 
the  right  to  sue  to  "all  persons  who 
resifie  beyond  the  limits  of  the  state" 
was  held  to  include  it.  Clarke  v.  Bank 
of  Mississippi,  10  Ark.  516,  52  Am. 
Dee.  24S. 

18  0  'Briea  v.  Big  Casino  Gold  Min. 
Co.,  9  Cal.  App.  283,  99  Pae.  209; 
Graham  v.  Brown  Bros.  Co.,  30  Idaho 
651,  168  Pae.  9;  Wehrenberg  v.  New 
York,  N.  H.  &  H.  R.  Co.,  124  N.  Y. 
App.  Div.  205,  108  N.  Y.  Supp.  704; 
Garrett  v.  Locke  Regulator  Co.,  167 
N.  Y.  Supp.  64;  St.  Louis  &  S.  F.  E. 
Co.  V.  KeifEer,  48  Okla.  434,  150  Pae. 
1026;  Oklahoma  Nat.  Bank  v.  Chicago, 
E.  l!  &  P.  R.  Co.,  45  Okla.  707,  146 
Pae.  716;  Hale  v.  St.  Louis  &  S.  P. 
E.  Co.,  39  Okla.  192,  L.  R.  A.  1915  C 
544,  Ann.  Cas.  1915  D  907,  134  Pae. 
949.  See  also  Pierce  v.  Southern  Pae. 
Co.  (Cal.),  47  Pae.  874. 

In  0  'Brien  v.  Big  Casino  Gold  Min. 
Co.,  9  Cal.  App.  283,  99  Pae.  209,  the 
court  said:  "Foreign  corporations, 
Vi^hen  attempting  to  claim  the  benefit 
of  OUT  statute  of  limitations,  are  re- 
quired, as  a  necessary  prerequisite  to 
the  exercise  of  that  right,  to  not  only 
meet  the  demands  of  the  law  by  vir- 
tue of  which  alone  they  may  avail 
themselves  of  the  privilege  of  trans- 
acting business  in  this  state,  but  must  - 
prove  the  fact  at  the  trial.  Omission 
to  make  such  "proof  is  *  *  * 
fatal  to  their  right  to  claim  the  benefit 
of  the  statute." 

A  contrary  view  was  taken,  how- 
ever, in  Tureott  v.  Yazoo  &  M.  V.  B. 
Co.,  101  Tenn.  102,  40  L.  R.  A.  768, 
70  Am.  St.  Rep.  661,  45  S.  W.  1067, 
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with  the  requirements  in  question  precludes  it  from  being  reached  by 
process.!* 

A  foreign  corporation  doing  business  in  a  state  and  maintaining 
an  agent  therein  upon  whom  process  against  the  corporation  may  at 
all  times  be  served  is  not  a  "nonresident"  of  the  state  within  the 


where  it  was  held,  under  a  statute  pro- 
viding that  if  the  person  against 
whom  a  cause  of  action  has  accrued 
shall  be  absent  from  or  reside  out  of 
the  state,  the  time  of  his  absence  or 
residence  out  of  the  state  shall  not 
be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the 
action,  that  a  foreign  corporation  de- 
fendant can  plead  and  rely  upon  such 
statute  when  it  has  an  of&ce  and  agent 
in  the  state  subject  to  continuous  serv- 
ice of  process,  and  that  its  failure  to 
file  and  register  its  charter  as  required 
by  a  statute  of  the  state  in  order  that 
it  may  lawfully  do  business  in  the 
state  and  as  a  condition  to  its  enjoy- 
ing all  of  the  rights  of  a  domestic 
corporation  does  not  affect  its  status 
as  a  resident  of  such  state  for  the  pur- 
pose of  pleading  the  statute  of  limi- 
tations. The  court  said:  "Nor  do  we 
think  the  failure  to  comply  with  the 
Act  of  1891  (chapter  122)  will  pre- 
clude this  foreign  corporation  from 
setting  up  the  statute.  It  would  not 
be  a  proper  construction  of  that  stat- 
ute to  hold  that  a  corporation  actually 
doing  business  in  the  state  without 
complying  with  the  statute  could  not 
be  sued  for  a  tort  committed;  and, 
having  been  impleaded  upon  the 
ground  of  a  tort,  it  cannot  be  that 
the  failure  to  comply  with  that  stat- 
ute must  preclude  it  from  making  any 
defense,  for  it  logically  follows  that, 
if  it  cannot  make  this  defense,  be- 
cause of  its  failure  it  can  make  no 
other.  The  scope  and  purpose  of  that 
act  were  to  require  corporations  to 
file  and  register  their  charters  in  order 
that  they  might  do  business,  own  or 
acquire  property,  and  be  enabled  to 
sue;  but  it  was  never  intended  to  ex- 


empt them  from  suit  if  they  disre- 
garded the  statute,  nor  to  estop  them 
from  making  defense  if  so  sued;  other- 
wise their  property  might  be  taken 
from  them,  and  they  estopped  to  de- 
fend. This  company  was  in  the  state, 
owning  property  and  doing  business, 
before  the  act  was  passed  and,  while 
this  did  not  exempt  it  from  a  compli- 
ance with  the  act  in  order  that  it 
might  have  all  the  rights  of  a  domes- 
tic corporation,  at  the  same  time  it 
was  not  the  purpose  nor  the  proper 
construction  of  that  act  that  its  prop- 
erty should  be  taken  from  it,  or  its 
right  to  defend  actions  brought 
against  it  should  be  cut  off  by  its  fail- 
ure to  comply  with  it." 

Where  the  statute  requires  a  for- 
eign corporation,  doing  business  in 
the  state,  to  keep  therein  an  of&ce 
and  an  agent  on  whom  service  may 
be  obtained,  a  foreign  corporation, 
permitted  to  do  business  in  the  state 
and  complying  with  such  statute  is 
not  a  nonresident  within  the  meaning 
of  the  statute  of  limitations.  Sidway 
v.  Missouri  Land  &  Live  Stock  Co., 
187  Mo.  649,  86  S.  W.  150. 

19  Johnson  &  Larimer  Dry  Goods 
Co.  v.  Cornell,  4  Okla.  412,  46  Pac.  860. 

Thus  it  is  held  in  Oklahoma  that 
the  statute  of  limitations  does  not 
run  in  favor  of  a  nonresident  corpo- 
ration which  neglects  and  refuses  to 
comply  with  the  laws  of  the  state 
regulating  its  right  to  do  business 
therein,  as  a  result  of  which  iieglect 
and  refusal  persons  having  claims 
against  the  corporation  are  precluded 
from  obtaining  service  of  process 
upon  it.  Johnson  &  Larimer  Dry 
Goods  Co.  V.  Cornell,  4  Okla.  412,  46 
Pac.  860. 
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meaning  of  a  statute  requiring  actions  founded  on  injuries  to  the 
person  or  reputation  to  be  commenced  within  a  certain  period  after 
their  causes  accrue,  and  providing  that  "the  time  during  which  a 
defendant  is  a  nonresident  of  the  state  shall  not  be  included  in  com- 
puting any  of  the  periods  of  limitation."^"  In  like  manner  a  corpo- 
ration doing  business  in,  and  amenable  to  the  courts  of,  a  foreign 
state  must  be  deemed  a  resident  of  such  state,  so  far  as  being  entitled 
to  plead  the  statute  of  limitations  is  concerned,  and  not  a  nonresident 
within  the  meaning  of  a  statute  providing  that  "the  time  during 
which  a  defendant  is  a  nonresident  of  the  state  shall  not  be  included 
in  computing  any  of  the  periods  of -limitations  prescribed."  ®^ 

The  appointment  by  a  federal  court  of  a  receiver  for  a  resident  cor- 
poration does  not  make  such  corporation  a  nonresident  so  as  to  pre- 
vent the  running  of  limitations  in  its  favor.^^ 

In  some  jurisdictions,  it  is  provided  by  statute  that  a  foreign  cor- 
poration may  avail  itself  of  the  statute  of  limitations  where  it  has 
complied  with  certain  statutory  requirements,  or  shall  be  denied  the 
benefit  of  the  statute  where  it  has  failed  to  comply  with  such  require- 
ments.^*   Under  a  statute  requiring  every  foreign  corporation  within 


20Me0abe  v.  Ulinois  Cent.  K.  Co., 
13  Fed.  827,  distinguishing  Tioga  R. 
E.  V.  Blosaburg  &  C.  E.  E.,  20  Wall. 
(IT.  S.)  137,  22  L.  Ed.  331,  and  citing 
with  approval  United  States  Exp.  Co. 
V.  Ware,  87  IT.S.  543,  22  L.  Ed.  422, 
and  Chicago,  D.  &  V.  E.  Co.  v.  Baink 
of  North  America,  82  111.  493;  Bristol 
V.  Chicago  &  A.  E.  Co.,  15  111.  436; 
Pennsylvania  Co.  v.  Sloan,  1  111.  App. 
364;  Cobb,  Blasdel  &  Co.  v.  Illinois 
Cent.  E.  Co.,  38  Iowa  601. 

21  Wall  v.  Chicago  &  N.  W.  E.  Co., 
69  Iowa  498,  29  N.  W.  427.  See  also 
Baltimore  &  0.  E.  Co.  v.  Eeed,  223 
Fed.  689;  Tiller  v.  St.  Louis  &  S.  F. 
E.  Co.,  189  Fed.  994;  Taylor  v.  Union 
Pac.  E.  Co.,  123  Fed.  155;  Southern 
Ey.  Co.  V.  Mayes,  113  Fed.  84. 

Z2  Fowler  v.  Des  Moines  &  K.  C. 
Ey.  Co.,  91  Iowa  533,  60  N.  W.  116. 
See  Lehigh  Coal  &  Navigation  Co. 
V.  Central  E.  Co.,  42  N.  J.  Eq.  591,  8 
Atl.  648,  for  effect  of  receivership  to 
toll  statute  where  receiver  is  substi- 
tuted as  defendant. 


23  See  Black  v.  Vermont  Marble  Co., 
1  Cal.  App.  718,  82  Pac.  1060;  Graham 
V.  Brown  Bros.  Co.,  30  Idaho  651,  168 
Pac.  9;  Comey  v.  United  Surety  Co., 
217  N.  Y.  268,  Ann.  Cas.  1917  E  424, 
111  N.  E.  832;  Wehrenberg  v.  New 
York,  N.  H.  &  H.  E.  Co.,  124  N.  Y. 
App.  Div.  205,  108  N.  Y.  Supp.  704. 

By  statute  in  New  York  it  is  pro- 
vided that  a  foreign  corporation  may 
plead"  the  statute  at  limitations  when 
it  has  complied  with  the  statute  pro- 
viding for  the  appointment  of  an 
agent  in  the  state  upon  whom  process 
in  actions  against  it  may  be  served, 
See  N.  Y.  Code  Civ.  Proc.  §§  401,  432, 
subd.  2.  See  also  Comey  v.  United 
Surety  Co.,  217  N.  Y.  268,  Ann.  Cas. 
1917  E  424,  111  N.  E.  832;  Wehren- 
berg V.  New  York,  N.  H.  &  H.  E.  Co., 
124  App.  Div.  205,  108  N.  Y.  Supp. 
704. 

Where  a  foreign  corporation  applies 
for  and  receives  from  the  secretary 
of  state  a  certificate  of  authority  to 
do  business  in  the  state,  it  is  entitled 
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a  certain  period  from  the  time  of  commencing  to  do  business  in  the 
state  to  designate  some  person  residing  in  the  county  in  which  the 
principal  place  of  business  is,  upon  whom  service  of  process  may  be 
made,  and  file  such  designation  in  the  office  of  the  secretary  of  state, 
and  providing  as  a  penalty  for  the  failure  of  such  a  corporation  to 
make  and  file  such  certificate,  it  "shall  be  denied  the  benefit  of  the 
laws  of  this  state  limiting  the  time  for  the  commencement  of  civil 
actions, '  •  it  was  held  that  such  statute  was  prospective  in  its  operation, 
and  under  well-recognized  rules  of  statutory  construction  would  entitle 
the  defendant  to  only  such  benefit  as  might  accrue  after  the  filing 
of  the  designation,  and  that  it  was  not  intended  that  upon  the  filing 
by  a  foreign  corporation  of  a  designation  after  an  action  had  com- 
menced against  it,  the  statute  of  limitations  should  be  available  to  it.^* 
In  those  jurisdictions  where  a  foreign  corporation  may  avail  itself 
of  the  statute  of  limitations,  it  is  held  that  to  entitle  it  to  the  benefit 
of  such  statute,  it  must  affirmatively  appear  from  the  pleadings  that  it 
maintained  an  agent  upon  whom  service  of  process  could  be  made 
within  the  state  whose  statute  of  limitations  ran  and  barred  the  cause 
,oi  action.26    Whether  or,  not  a  foreign  corporation,  entitled  to  assert 


to  plead  thei  statute  of  limitations, 
as  if  it  were  a  domestie  corporation. 
Oomey  v.  United  Surety  Co.,  217  N.  B. 
268,  Ann.  Cas.  1917  E  424,  111  N.  E. 
832;  Burke  v.  Galveston,  H.  &  H.  E. 
Co.,  173  N.  T.  App.  Div.  221,  159  N. 
Y.  Supp.  379;  Wehrenberg  v.  New 
York,  N.  H.  &  H.  E.  Co.,  124  N.  Y. 
App.  Div.  205,  108  N.  Y.  Supp.  704. 

Where  a  statute  provides  that  non- 
residents shall  not  be  entitled  to  the 
benefit  of  the  statute  of  limitations, 
but  excepts  from  its  application  for- 
eign corporations  while  a  designation 
of  an  ofS.ce  and  an  agent  for  the 
service  of  process  within  the  state  as 
prescribed  by  statute  remains  in  force, 
it  is  held  that  where  a  foreign  corpo- 
ration had  designated  an  agent  for  the 
service  of  process  prior  to  the  accrual 
of  the  cause  of  action  and  a  certain 
place  as  his  office  or  residence  and 
after  such  accrual  and  before  the  ex- 
piration of  the  period  of  time  pre- 
scribed by  the  statute  as  a  bar  to  the 
action,  he  left  the  state  and  was  ab- 


sent therefrom  for  nearly  a  year,  and 
did  not  return  to  the  place  designated 
by  the  corporation,  and  the  designa- 
tion was  not  renewed,  the  action  was 
not  barred.  Norris  v.  Atlas  Steam- 
Ship  Co.,  37  Fed.  426,  construing  N.  Y. 
Code  Civ.  Proc.  §  432. 

21  Black  V.  Vermont  Marble  Co.,  1 
Cal.  App.  718,  82  Pac.  1060. 

2S  Taylor  v.  Union  Pac.  E.  Co.,  123 
Fed.  155.  See  however  Baltimore  & 
O.  E.  Co.  v.  Eeed;  223  Fed.  689. 

To  entitle  a  foreign  corporation  to 
claim  the  benefit  of  the  statute  of 
limitations  on  the  ground  that  during 
the  entire  period  since  the  cause  of 
action  arose  it  has  done  business  in 
the  state  and  had  within  the  state  an 
agent  upon  whom  service  of  process 
could  be  made,  such  fact  must  be 
pleaded,  for  while  the  presumption 
may  exist  that  a  corporation  organ- 
ized under  the  laws  of  a  given  state 
has  a  legal  habitation  there  and  that 
service  of  process  could  be  made  with- 
in   the    state,     no     such   presumption 
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the  bar  of  the  statute  of  limitations  of  the  state  when  it  has  been  doing 
business  therein  and  has  maintained  an  agent  therein  upon  whom 
process  might  have  been  served,  has  maintained  such  an  agent  during 
the  period  prescribed  by  such  statute  of  limitaitions  is  a  question  of 
fact  to  be  submitted  to  the  jury.^^ 

When  a  foreign  corporati6n  has  been  continuously  a  nonresident 
of  a  state,  and  beyond  the  reach  of  such  process  as  will  support  a 
personal  judgment,  it  cannot  invoke  the  aid  of  the  statute  of  limita- 
tions of  such  state.^'' 

Under  a  statute  providing  that  "all  actions  or  causes  of  action 
which  are  or  have  been  barred  by  the  laws  of  this  state,  or  any  state 
or  territory  of  the  United  States,  shall  be  deemed  barred  under  the 
laws  of  this  state,"  it  is  held  that  a  transitory  cause  of  action  against 
a  foreign  corporation  which  arose  in  another  state  is,  if  barred  by 
the  statute  of  limitations  of  the  latter  state,  barred  by  the  laws  of  the 
former  state.^* 


arises  as  to  a  foreign  eorporation. 
Taylor  v.  Union  Pac.  E.  Co.,  123  Fed. 
155. 

In  Baltimore  &  Ohio  E.  Co.  v.  Eeed, 
223  Fed.  689,  the  court  held  that  it 
would  take  judicial  notice  of  the  char- 
acter and  importance  of  a  foreign 
railroad  corporation  and  that  it  was 
a  common  carrier  and  would  presume 
that  it  did  business  in  the  state,  and 
consequently  held  that  the  statute  of 
limitations  was  available  to  the  de- 
fendant as  a  defense,  even  though  it 
did  not  show  that  it  cooild  have  been 
sued  in  the  state,  and  the  court  re- 
fused to  follow  Taylor  v.  Union  Pac. 
E.  Co.,  123  Fed.  155,  holding  that  to 
entitle  a  foreign  corporation  to  the 
benefit  of  the  statute  of  limitations  on 
the  ground  that  it  had  at  all  times 
had  an  agent  within  the  state  for 
service  of  process,  such  fact  must  be 
pleaded.  < 

26  United  States  Exp.  Co.  v.  Ware, 
20  Wall.  (U.  S.)  543,  22  L.  Ed.  422; 
Taylor  v.  Union  Pac.  E.  Co.,  123  Fed. 
155.  '     , 

Where  a  statute  provides  that  the 
time  of  defendant's  absence  from  the 
state  is  not   to  be  computed,  but  in 


ease  of  a  foreign  corporation,  if  it  has 
a  managing  agent  in  the  state,  service 
of  the  suit  may  be  niade  upon  such 
managing  agent,  It  was  held  to  be 
proper  to  charge  the  jury  that  if  they 
found  that  the  defendant  had  .a  man- 
aging agent  in  the  state  at  the  time 
the  cause  of  action  accrued,  and  if 
it  had  such  agent  in  the  state  for  the 
next  five  years  thereafter,  then  the 
cause  of  action  was  barred;  but 
otherwise  it  was  not,  or  in  other  words, 
to  bar  the  action  the  plaintifE  must 
have  been  able,  for  five  years  before 
the  suit  was  brought,  to  have  sued  the 
defendant  in  the  state  and  compelled 
it  to  answer  the  suit  by  a  service  upon 
the  managing  agent  therein.  United 
States  Exp..  Go.  v.  Ware,  20  Wall. 
(U.  S.)  543,  22  L.  Ed.  422,  quoted 
with  approval  in  McCabe  v.  Illinois 
Cent.  E.  Co.,  13  Fed.  827. 

27  Waterman  v.  A.  &  W.  Sprague 
Mfg.  Co.,  55  Conn.  554,  12  Atl.  240; 
Williams  v.  Iron  Belt  Building  &  Loan 
Ass'n,  131  N.  C.  267.  42  S.  E.  607. 

28  Taylor  v.  Union  Pae.'E.  Co.,  123 
Fed.  155. 

Where  a  foreign  corporation  is  sued 
in  a  state,  and  it  is  urged  as  a  defense 
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No  laws  of  the  several  states  have  been  more  steadfastly  or  more 
often  recognized  by  the  Supreme  Court  of  the  United  States  from, 
its  beginning  as  rules  of  decision  in  the  courts  of  the  United  States, 
than  statutes  of  limitations  of  actions,  real  and  personal,  as  enacted  by 
the  legislature  of  a  state  and  as  construed  by  its  highest  court.^®  The 
construction  given  to  a  statute  of  a  state  in  reference  to  the  right  of  a 
foreign  corporation  to  plead  the  statute  of  limitations  by  the  highest 
tribunal  of  such  state  is  regarded  as  a  part  of  the  statute,  and  is  as 
binding  upon  a  federal  court  sitting  within  such  state  as  the  text  of 
the  statute.'"  A  holding  by  a  state  court  that  a  foreign  corporation 
is  "out  of  the  state,"  so  far  as  pleading  the  statute  of  limitations  is 
concerned,  is  conclusive  on  the  Supreme  Court  of  the  United  States 
on  writ  of  error  from  that  court.'^  Nor  will  the  rule  be  not  followed 
because  the  highest  court  in  the  state  has,  in  the  opinion  of  the  federal 
court,  misconstrued  its  statute  of  limitations  or  adopted  a  rule  of 
construction  in  conflict  therewith.'^  If  the  highest  judicial  tribunal  of 
a  state  after  having  construed  the  statute  of  limitations  adopts  new 
views  as  to  the  proper  construction  of  such  a  statute  and  reverses  its 
former  decisions,  the  federal  courts  will  follow  the  latest  settled 
adjudications.'^ 


that  the  cause  of  action  was  barred 
by  the  laws  of  the  state  by  which  the 
^  corporation  was  created,  the  plea  or 
answer  should  set  forth  the  statute 
of  limitations  of  the  latter  state  or 
else  plead  the  substance  thereof,  and 
it  is  not  sufficient  merely  to  allege 
that  the  cause  of  action  "did  not  ac- 
crue within  six  years  before  the  com- 
mencement of  the  action."  Robeson 
v.|  Central  E.  Co.  of  New  Jersey,  76 
Hun  (N.  T.)  444,  28  N.  Y.  Supp.  104. 

29Balkam  v.  Woodstock  Iron  Co., 
154  XT.  S.  177,  38  L.  Ed.  953;  Penfield 
V.' Chesapeake,  O.  &  S.  W.  E.  Co.,  134 
U.  S.  351,  33  L.  Ed.  940;  Union  Consol. 
Silver  Min.  Co.  v.  Taylor,  100  U.  S. 
37,  25  L.  Ed.  541;  Tioga  E.  E.  v. 
Blossburg  &  C.  E.  E.,  20  Wall.  (U.  S.) 
137,  22  L.  Ed.  331;  Taylor  v.  Union 
Pac.  E.  Co.,  123  Fed.  155. 

SOBalkam  v.  Woodstock  Iron  Co., 
154  U.  S.  177,  38  L.  Ed.  953;  Tioga  E. 
B.  V.  Blossburg  &  C.  E.  Co.,  20  Wall. 
(U.  S.)  137,  22  L.  Ed.  881;  Taylor  v. 


Union  Pac.  R.  Co.,  123  Fed.  155. 

31  Tioga  E.  E.  v.  Blossburg  &  C.  B. 
Co.,  20  Wall.  (U.  S.)  137,  22  L.  Ed.  331. 
See  also  Hanchett  v.  Blair,  100  Fed. 
817;  Thompson  v.  Texas  Land  &  Cattle 
Co.,  Ltd.  (Tex.  Civ.  App.),  24  S.  w'. 
856. 

32Balkam  v.  Woodstock  Iron  Coi, 
154  U.  S.  177,  38  L.  Ed.  958. 

Where  the  courts  of  a  state  have 
decided  that  a  foreign  corporation 
cannot  avail  itself  of  the  statute  of 
limitations  of  that  state,  such  de- 
cisions upon  the  construction  of  the 
statute  are  binding  upon  the  federal 
courts,  "whatever  it  may  think  of 
their  soundness  on  general  principles. ' ' 
Tioga  E.  E.  v.  Blossburg  &  C.  R.  Co., 
20  Wall.   (U.  S.)   137,  22  L.  Ed.  331. 

33  Balkajn  v.  Woodstock  Iron  Co., 
154  U.  S.  177,  38  L.  Ed.  953;  Lefflng- 
well  V.  Warren,  2  Black  (U.  S.)  599, 
17  L.  Ed.  261;  Green  v.  Neal,  6  Pet.' 
(U.  S.)  291,  8  L.  Ed.  402. 
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Although  a  state  borrows  its  statute  of  limitations  from  a  state 
which  holds  that  under  such  statute  a  foreign  corporation  cannot 
avail  itself  of  the  statute  of  limitations,  it  will  not  be  presumed  that 
the  act  was  adopted  with  the  interpretation  placed  upon  it  by  the 
courts  of  the  state  from  which  it  was  borrowed,  as  the  question  whether 
a  corporation  can  or  cannot  be  present  in  any  state  other  than  that 
under  whose  laws  it  was  organized  is  a  question  rather  of  general 
law  than  of  the  interpretation  of  the  statute.^* 

As  stated  elsewhere  in  this  work,  when  charged  with  notice  through 
its  officers  and  agents,  the  bar  of  laches  may  arise  against  the  corpo- 
ration, and  this  even  though  the  statute  of  limitations  is  not  com- 
plete.'^ The  doctrine  that  a  foreign  corporation  cannot,  because  of 
its  nOnresidence,  avail  itself  of  the  statute  of  limitations,  which  does 
not  run  during  nonresidence,  is  inapplicable  to  a  defense  based  on 
laches.'* 

§  6018.  Effect  of  dissolution  of  foreign  corporation  upon  actions 
a.gainst  it.  The  effect  of  the  dissolution  of  a  foreign  corporation 
upon  actions  against  it  which  are  then  pending  and  upon  the  right 
to  bring  suits  against  it  has  been  considered  fully  elsewhere  in  this 
work.'''  ' 

XIX.    SERVICE  OF  PHOCESS  ON  FOREIGN  CORPORATIONS 

§  6019.  In  general.  The  necessity  of  service  of  process  upon  a  for- 
eign corporation,  or  its  voluntary  appearance  and  submission  to  the 
jurisdiction  of  the  courts  of  a  state  in  which  it  is  doing  business  has 
been  adverted  to  elsewhere  in  considering  the  requisites  to  jurisdic- 
tion of  the  courts  in  suits  against  the  corporation.  It  is  now  proposed 
to  consider  specifically  the  persons  upon  whom  such  service  may  be 
made  and  the  methods  of  service  and  other  incidents  connected  with 
the  service  of  process  against  foreign  corporations.  As  has  been 
seen  elsewhere,  if  a  corporation  has  real  or  personal  property  in 
another  state  or  country  than  that  by  which  it  was  created,  it  may 

34  Colonial  &  United  States  Mortg.  Hoisting  Machinery  Co.,  185  111.  App. 
Co.,  Ltd.,  V.  Northwest  Thresher  Co.,      528.     See  §  2951,   supra. 

14  N.  D.  147,  70  L.  R.  A.  814,  116  Am.  Even  the  New  York  cases  jseem  to 

St.  Eep.   642,   8   Ann.  Gas.   1160,   103  have    recognized    that    a    corporation 

N.  W.  915.  could  plead  laches,  though  it  was  for 

35  See  §  2951,  and  the  cases  there  eign  and  could  not  plead  limitations, 
cited.  Kirby  v.  Lake  Shore  &  M.  S.  E.  Co., 

36Kir1by  v.  Lake  Shore  &  M.  S.  E.      14  Fed.  261. 
Co.,    14   Fed.   261;    Forster   v.   Brown  37  See   §§5808-5819,   supra. 
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be  proceeded  against  in  such  other  state  by  an  attachment  of  the  prop- 
erty, for  the  proceeding  is  in  rem,  and  it  is  not  necessary  that  the 
court  shall  acquire  jurisdiction  of  the  corporation.^^  So,  also,  a  for- 
eign corporation  may  be  subjected  to  garnishment  proceedings  in  the 
state.^^ 

At  common  law  the  courts  of  a  state  or  country  cannot  acquire 
jurisdiction  of  an  action  at  law  or  suit  in  equity  against  a  foreign 
corporation  so  as  to  render  a  personal  judgment  against  it,  and  this 
by  reason  of  the  inability  of  the  courts  to  issue  such  process  as  Could 
compel  these  corporations  to  yield  to  the  exercise  of  their  jurisdic* 
tion.*"    This  rule  was  founded  upon  the  principla  that  the  artificial. 


38  See   §§3129,  3196-3197,  supra. 

See    also    the    following    decisions: 

Colorado.  Eocky  Mountain  Oil  Co. 
V.  Central  Nat.  Bank,  29  Colo.  129, 
67  Pac.  153. 

Delaware.  Albright  v.  United  Clay 
Production  Co.,  5  Pennew.  198,  62  Atl. 
726. 

Georgia.  Wilson  v.  Danforth,  47 
Ga.  676. 

Louisiana.  Martin  v.  Branch  Bank 
of  Alabama,  14  La.  415. 

Massachusetts.  Blackstone  Mfg. 
Co.  V.  Inhabitants  of  Blackstone,  13 
Gray  488;  Ocean  Ins.  Co.  v.  Ports- 
month  Marine  Ey.  Co.,  3  Mete.  420. 

IMichigan.  Daniels  v.  Detroit,  G.  H. 
&  M.  E.  Co.,  168  Mich.  468,  128  N.  W. 
797. 

Mississippi.  Lamb  v.  Eussell,  81 
Miss.  382,  32  So.  916. 

Pennsylvania.  Sails  v.  Blank,  199 
Pa.  600,  49  Atl.  302;  Bushel  v.  Com- 
monwealth Ins.  Co.,  15  Serg.  &  R.  173. 

South  Carolina.  Chitty  v.  Pennsyl- 
vania Ey.  Co.,  62  S.  C.  526,  40  S.  E. 
944. 

Tennessee.  Union  Bank  v.  United 
States  Bank,  4  Humph.  369. 

Vermont.  Hawley  v.  Hurd,  72  Vt. 
122,  52  L.  E.  A.  195,  82  Am.  St.  Eep. 
922,  47  Atl.  401. 

Virginia.  Bank  of  United  States 
V.  Merchant's  Bank,  1  Rob.  573. 

Washington.  Hunter  v.  Wenachee 
Land  Co.,  36  Wash.  541,  79  Pac.  40. 


39  See  §3196,  supra. 

See  also  the  following  decisions: 

Alabama.  Louisville  &  N.  R.  Co.  v. 
Steiner,  128  Ala.  353,  30  So.  741. 

Arkansas.  Choctaw  Goal  &  Mining 
Co.  V.  Williams-Eehols  Dry  Goods  Co,, 
75  Ark.  365,  5  Ann.  Oas.  569,  87  S.  W. 
632. 

Minnesota.  Krafe  v.  Eoy  &  Eoy, 
98  Minn.  141,  116  Am.  St.  Eep.  346, 
107  N.  W.  966. 

North  Carolina.  Goodwin  v.  Clay- 
tor,  137  N.  C.  224,  67  L.  E.  A.  209,  107 
Am.  St.  Eep.  479,  49  s'.  E.  173. 

South  Carolina.  Erwin  v.  Southern 
E.  Co.,  71  S.  C.  225,  50  S.  E.  778. 

West  Virginia.  Baltimore  &  O.  E. 
Co.  V.  Allen,  58  W.  Va.  388,  3  L.  E.  A. 
(N.  S.)  608,  112  Am.  St.  Rep.  975,  52 
8.  E.  465;  Pennsylvania  R.  Co.  v. 
Rogers,  52  W.  Va.  450,  62  L.  R.  A. 
178,  44  S.  E.  300. 

40  United  States.  Swarts  v.  Chris- 
tie Grain  &  Stock  Co.,  166  Fed.  338; 
Merchants'  Mfg.  Co.  v.  Grand  Trunk 
Ry.  Co.,  13  Eed.  358;  Clarke  v.  New 
Jersey  Steam  Nav.  Co.,  1  Story  531, 
Fed.  Cas.  No.  2,859. 

California.  Eureka  Mercantile  Co. 
V.  California  Ins.  Co.,  130  Cal.  153,  62 
Pac.  393. 

Connecticut.  Middlebrooks  v.  Spring- 
field Fire  Ins.  Co.,  14  Conn.  301. 

District  of  Columbia.  Ambler  v. 
Archer,  1  App.  Cas.  94;  Dallas  v.  At- 
lantic, M.  &  O.  R.  Co.,  2  McArthur 
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invisible  and  intangible  corporate  body  is  exclusively  the  creature 
of  the  law,  that  it  has  no  existence  except  by  operation  of  the  law* 
and  that,  consequently,  it  has  no  existence  without  the  limits  of  that 
sovereignty  and  beyond  the  operation  of  those  laws  by  which  it  was 


146;  Lathrop  v.  Union  Pac.  Ry.  Co., 
1  McArthur  234.  See  Hoffman  v. 
Washington- Virginia  By.  Co.,  44  App. 
Gas.  418.; 

lUinois.  Midland  Pae.  E.  Co.  v. 
McDermid,  91  111.  170. 

Indiana.  See  Byers  v.  Union  Cent. 
Life  Ins.  Co.,  17  Ind.  App.  101,  46 
N.  E.  475. 

Massachusetts.  Desper.  v.  Conti- 
nental Water  Meter  Co.,  137  Mass. 
252;  Andrews  v.  Michigan  Cent.  E.  Co., 
99  Mass.  584,  97  Am.  Dec.  51;  Willis- 
ton  V.  Michigan  Southern  &  N.  I.  E. 
Co.,  13  Allen  400;  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274. 

MicMgan.  Grand  Trunk  Ey.  Go.  of 
Canada  v.  Wayne  Circuit  Judge,  106 
Mich.  248,  64  N.  W.  17;  Newell  v. 
Great  Western  Ey.  Co.  of  Canada,  19 
Mich.  336. 

Minnesota.  State  v.  District  Court 
of  Eamsey  County,  26  Minn.  233,  2 
N.  W.  698. 

Missouri.  Latimer  v.  Union  Pac. 
Ey.,  43  Mo.  105,  97  Am.  Dec.  378. 

New  Jersey.  National  Condensed 
Milk  Co.  V.  Brandenburgh,  40  N.  J.  L. 
Ill;  Camden  Eolling  Mill  Co.  v.  Swede 
Iron  Co.,  32  N.  J.  L.  15;  Moulin  v. 
Trenton  Mut.  Life  &  Fire  Ids.  Co.,  24 
N.  J.  L.  222,  25  N.  J.  L.  57. 

New  York.  Gibbs  v.  Queen  Ins.  Co., 
68  N.  T.  114,  20  Am.  Eep.  513;  Oishie 
V.  Pennsylvania  E.  Co.,  117  App.  Div. 
110,  102  N.  T.  Supp.  868;  Coolidge  v. 
American  Eealty  Co.,  91  App.  Div. 
14,  86  N.  Y.  Supp.  818;  India  Eubber 
Co.  V.  Katz,  65  App.  Div.  849,  72  N. 
Y.  Supp.  658;  Barnett  v.  Chicago  & 
L.  H.  E.  Co.,  4  Hun  114;  American 
Trading  Co.  v.  Bedouin  Steam  Nav. 
Co.,  48  Misc.  624,  96  N.  Y.  Supp.  271; 
Box  Board  &  Lining  Co.  v.  Vincennes 
Paper  Co.,  45  Misc.  1,  90  N.  Y.  Supp. 


836;  Travis  v.  Eailway  Kducational 
Ass'n,  33  Misc.  577,  68  N.  Y.  Supp. 
893;  Whitehead  v.  Buffalo  &  L.  H. 
Ey.  Co.,  18  How.  Pr.  218;  Hulbert  v. 
Hope  Mut.  Ins.  Co.,  4  How.  Pr.  275, 
aff'd  4  How.  Pr.  415;  McQueen  v. 
Middletown  Mfg.  Co.,  16  Johns.  5. 

Oregon.  Aldrich  v.  Anchor  Coal  & 
Development  Co.,  24  Ore.  82,  41  Am. 
St.  Eep.  831,  32  Pac  756. 

Pennsylvania.  Phillips  v.  Burling- 
ton Library  Co.,  141  Pa.  St.  462,  23 
Am.  St.  Eep.  304,  21  Atl.  640;  Nasli 
V.  Evangelical  Lutheran  Church,  1 
Miles  78;  Bank  of  Virginia  v.  Adams, 
1  Pars.  Eq.  Cas.  534. 

Wisconsin.  Eond  du  Lac  Cheese  & 
Butter  Co.  v.  Henningsen  Produce  Co., 
141  Wis.  70,  123  N.  W.  640. 

See  §§  6005-6008,  supra. 

"By  the  common  law,  process 
against  a  corporation  must  be  served 
upon  its  head  or  principal  officer  with- 
in the  jurisdiction  of  the  sovereignty 
by  whose  laws  it  exists,  and  any  au- 
thority for  proceeding  against  it  in 
any  other  manner  must  be  conferred 
by  statute  of  the  state  where  the  proc- 
ess is  served."  Aldrich  v.  Anchor 
Coal  &  Development  Co.,  24  Ore.  32, 
41  Am.  St.  Eep.  831,  32  Pae.  756,  cit- 
ing Moulin  V.  Trenton  Mut.  Life  & 
Fire  Ins.  Co.,  24  N.  J.  L.  222,  and 
McQueen  v.  Middletown  Mfg.  Co.,  16 
Johns.  (N.  Y.)  5. 

Where  a  suit  is  brought  by  the 
agent  of  a  foreign  corporation  against 
it  for  his  commissions,  and  upon  a 
check  given  to  him  therefor  upon 
which  payment  had  been  refused,  an 
Indiana  court  said:  "At  common  law 
a  corporation  must  be  sued  in  such  an 
action  as  this  in  the  jurisdiction  of  its 
domicile.  All  statutes  authorizing 
such  suits  elsewhere  are  in  derogation 
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created  and  by  whose  power  it  exists.*^  In  other  words  it  was  held 
that  the! official  functions  of  the  agents  and  officers  of  a  corporation 
do  not  accompany  them  into  a  jurisdiction  other  than  that  by  which 
the  corporation  was  created,  so  as  to  authorize  the  service  of  process 
in  a  foreign  state  or  country  upon  them  for  the  corporation.*^     It 


of  the  common  law,  and  should  not 
be  extended  beyond  their  manifest 
meaning. ' '  Byers  v.  Union  Cent.  Life 
Ins.  Co.,  17  Ind.  App.  101,  46  N.  E. 
475. 

41  Camden  Rolling  Mill  Co.  v.  Swede 
Iron  Co.,  a2  N.  J.  L.  15. 

See  §  387,  supra. 

12  Camden  EoUing  Mill  Co.  v.  Swede 
Iron  Co.,  32  N.  J.  L.  15;  Bank  of  Vir- 
ginia V.  Adams,  1  Pars.  Eq.  Cas.  (Pa.) 
534. 

In  Camden  Boiling  Mill  Co.  v.  Swede 
Iron  Co.,  82  N.  J.  L.  15,  Beasley,  C.  J., 
said:  "The  rule  rests  upon  a  highly 
artificial  reason,  and,  however  tech- 
nically just,  is  confined  at  this  day  in 
its  application  within  exceedingly  nar- 
row limits.  A  corporation  may  own 
property,  may  transact  business,  may 
contract  debts;  it  may  bring  suits, 
it  may  use  its  common  seal;  nay,  it 
may  be  sued  within  a  foreign  juris- 
diction, provided  a  voluntary  appear- 
ance is  entered  to  the  action.  It  has 
then  existence,  vitality,  efficiency,  be- 
yond the  jurisdiction  of  the  sover- 
eignty which  created  it,  provided  it 
be  voluntarily  exercised.  If  it  be  said 
that  all  these  acts  are  performed  by 
its  agents,  as  they  may  be  in  a  case 
of  a  private  individual,  and  tliat  the 
corporation  itself  is  not  present,  the 
answer  is  that  a  corporation  acts  no- 
where, except  by  its  officers  and 
agents.  It  has  no  tangible  existence, 
except  through  its  officers.  For  aU 
practical  purposes,  its  existence  is  as 
real,  as  vital,  and  efficient  elsewhere 
as  within  the  jurisdiction  that  created 
it.  It  may  perform  every  act  with- 
out the  jurisdiction  of  the  sovereignty 
that  created  it  that  it  may  within  it. 


Its  existence  anywhere  and  evtery- 
where  is  but  ideal.  It  has  no  actual 
personal  identity  and  existence  as  a 
natural  person  has,  no  body  which  may 
exist  in  one  place  and  be  served  with 
process  while  its  agents  and  officers 
are  in  another.  Process  can  only  be 
served  upon  the  officers  of  the  corpora- 
tion within  its  own  jurisdiction,  not 
upon  the  corporation  itself.  Process 
cannot  be  served  upon  the  officer  of 
a  corporation  in  a  foreign  jurisdic- 
tion, because  he  does  not  carry  his 
official  character  and  functions  with 
him.  And  yet  the  officers  and  agents 
of  corporations  do  carry  their  official 
character  and  functions  with  them 
into  foreign  jurisdictions,  for  the  pur- 
pose of  making  contracts  and  trans- 
acting the  business  of  the  corpora- 
tion. The  seal  of  a  corporation,  its 
distinguishing  badge,  at  the  common 
law  the  only  evidence  of  its  contracts, 
may  be  taken  by  its  officers  and  used 
within  a  foreign  jurisdiction.  DoTibts 
were  formerly  entertained  whether  a 
corporation  could  make  a  contract  or 
maintain  an  action  out  of  its  own  ju- 
risdiction, or  whether  its  property 
could  be  attached  in  a  foreign  juris- 
diction. These  questions  have  been 
long  since  settled,  either  by  judicial 
construction  of  legislative  enactment, 
in  accordance  with  the  reason  of  the 
thing  and  the  usage  of  the  commercial 
world.  Sound  principle  requires  that 
while  the  powers  of  corporations  are 
world  wide,  while  for  all  practical 
purposes  they  may  exist  and  act  every- 
where, the  technical  rule  of  the  com- 
mon law,  that  they  exist  only  within 
the  jurisdiction  of  the  sovereignty 
which  created  them,  should  be  applied 
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necessarily  follows  from  such  rule  that  in  order  to  give  the  courts 


only  within  its  strictest  limits,  and 
not  be  sufiEered  to  defeat  the  obvious 
claims  ol  jusiice.  »  *  *  The  ques- 
tion now  before  the  court  is  not  upon 
the  validity  of  the  common-law  prin- 
ciple; to  that  we  adhere.  The  suit 
is  brought  upon  a  judgment  recovered 
in  the  state  of  New  York  uporn  a  con- 
tract made  by  the  corporation  in  that 
state.  The  process  in  the  original  ac- 
tion was  served,  and  the  defendants' 
appearance  effected  in  strict  conform- 
ity with  the  mode  prescribed  by  the 
laws  of  that  state.  It  is  admitted  by 
the  pleadings  that  the  individual  upon 
whom  process  was  served,  was  presi- 
dent of  the  corporation  when  the  con- 
tract wa^  made  and  when  the  process 
ivas  served.  The  simple  inquiry  is, 
whether  the  statute  of  the  state  of 
New  York,  which  authorizes  the  serv- 
ice of  process  in  the  mode  adopted  in 
this  case,  is  so  unreasonable,  so  con- 
trf.ry  to  natural  justice  and  the  prin- 
ciples of  natural  law,  that  it  ought  not 
to  be  sanctioned.  Moulin  v.  Trenton 
Mutual  Life  &  Fire  Ins.  Co.,  25  N.  J. 
Law,  57.  By  the  comity  universally 
acknowledged  in  the  states  of  this 
lUnion  and  acted  upon  by  the  Supreme 
Court  in  1he  case  of  Bank  of  Augusta 
V.  Earle  (13  Pet.  519),  corporations 
may  send  their  officers  and  agents 
"into  other  states,  transact  their  busi- 
ness, and  make  contracts  there;  and 
in  some  instances  the  laws  of  the 
states  prescribe  the  mode  and  terms 
upon  which  they  may  do  so.  I  am  not 
prepared  to  say,  that  if  they  choose 
to  avail  themselves  of  this  privilege, 
natural  justice  will  be  violated  by 
subjecting  their  orfficers  and  agents  to 
the  service  of  process  on  behalf  of  the 
corporation  they  represent;  on  the 
contrary,  I  think  natural  justice  re- 
quires that  they  shall  be  subject  to 
the  action  of  the  courts  of  the  states 
ybose  comity  they  thus  invoke.     For 


the  purpose  of  being  sued,  they  ought 
in  such  eases  to  be  regarded  as  vol- 
untarily placing  themselves  in  the  sit- 
uation of  citizens  of  that  state.  Any 
natural  person  who  goes  into  another 
state  carries  along  with  him  all  his 
personal  liabilities;  and  there  is  quite 
as  much  reason  that  a  corporation 
which  chooses  to  open  an  office  and 
transact  its  business,  or  to  authorize 
contracts  to  be  made  in  another  state, 
should  be  regalrded  as  thereby  volun- 
tarily submitting  itself  to  the  action 
of  the  laws  of  that  state,  as  well  in 
reference  to  the  mode  of  commencing 
suits  against  it,  as  to  the  interpreta- 
tion of  the  contracts  so  made.  But  I 
am  quite  prepared  to  say,  that  where 
a  corporation  confines  its  business 
operations  to  the  state  which  has  char- 
tered it,  a  law  of  another  state,  which 
sanctions  the  service  of  process  upon 
one  of  its  officers  or  members  acci- 
dentally within  its  jurisdiction  is  un- 
reasonable, and  so  contrary  to  natural 
justice  and  to  the  principles  of  inter- 
national law  that  the  courts  of  other 
states  ought  not  to  sanction  it.  In 
such  a  case,  a  president  or  other  of- 
ficer ought  not  to  be  considered  as 
carrying'  his  official  character  along 
with  him.  (Moulin  v.  Trenton  Mutual 
Fire  &  Life  Ins.  Co.,  24  N.  J.  Law,  222, 
233.)  Upon  general  principles,  and  in 
the  absence  of  statutory  innovations, 
it  is  to  be  regarded  as  settledy  in  this 
state  at  least,  that  if  a  foreign  cor- 
poration, at  the  time  of  the  commence- 
ment of  suit,  does  not  do  business,  and 
has  not  any  office  or  place  of  business 
in  this  state,'  the  contract  sued  on 
not  having  been  entered  into  in  this 
state,  such  corporation,  except  by  its 
own  consent,  cannot  be  brought  with- 
in the  jurisdiction  of  this  or  any  other 
court  of  this  state.  Under  such  cir- 
cumstances, the  officers  or  agents  of 
such  foreign  corporation,  when  they 
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of  a  stiate,  or  country  jurisdiction  of  actions  against  foreign  corpora- 
tions, the}  t  service  of  process  on  officers  or  agents  of  the  corporation 
who  may  j  be  within  su(fh  state  or  country  must  be  authorized  by  a 
statute  of  such' state  or;  country.**  But  corporations  are  not  entitled 
under  the  Constitution  of  the  United  States  to  all  the  privileges  and 
immunities  of .  citizens  in  the  several  states.  Any  state  may,' therefore, 
within  certain  limitations  heretofore  adverted  to,**  prescribe  the  terms 
and  conditions  on  which  foreign  corporations  may  act  therein;  and 
this, power  undoubtedly  allows  the  state  to  prescribe  the  mode  of 
service  of  process  of  its  courts  upon  a  foreign  corporation  doing  busi- 
ness there.**     And  such  statutes  have  been  declared  to  be  neither 


come  into  this  jurisdiction,  do  not 
bring  with  them  their  official  char- 
acter or  functions  and  are  not  to  be 
esteemed,  out  of  the  sovereignty  by 
the  laws  of  which  the  corporate  body 
exists,  the  representatives  for  the  pur- 
pose of  responding  to  suits  of  law  of 
such  corporate  body.  This  is  the  prin- 
ciple upon  which  the  ease  of  Moulin 
v.  Insurance  Company,,  4:  Zab.  222,  is 
founded. ' ' 


field  Fire  Ins.  Co.j  14  Conn.  301. 

District  of  Columbia.  Ambler  v. 
Archer,  1  App.  Cas.  94;  Lathrop  v. 
Union  Pac.  By.  Co.,  7  D.  p.  Ill,  1 
Mac  Arthur  234;  Weymouth  v.  Wash- 
ington, Q.  &  A.  K.  Co.,  1  MacArthur 
19.  See  Hoffman  v.  Washington- Vir- 
giiiia  Ey.  Co.,  44  App.  Cas.  418. 

Massaohusetts.  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274. 

Missouri.     Latimer   v.    Union   Pac. 


In  Bush  v.  ,I?oos  Mfg.  Co.,  20  Ind.  *  Ey.'Co.,  43  Mo.  105,  97  Am.  Dec.  378. 


App.  515,  51  N.  B.  143,  it  was  said: 
"Alderson  on  Judicial  Writs  and 
Process  .(page,,  202)  says:  'Under 
the  common  law,  jurisdiction  could  not 
be  acquired  over  a  foreign  corporation 
by  the  service  of  process  upon  one  of 
its  pfScers.  But  under  the  statute  a 
foreign  corporation  may  be  subjected 
to  the  jurisdiction  of  the  courts  of  a 
state  by  personal  service  on  the  proper 
officer,  and  such  service  is  equivalent 
to  a  personal  service  on  a  nonresident 
natural  person.  No  attachment  of 
,'Pr,9p,erty  is  necessary.  This  doctrine 
seems  to  rest  on  sound  principle,  and 
is  sustained  by  the  authorities. '  Bar- 
nett  V.  Eailroad  Co.,  4  Hun  (N.  Y.) 
.114,  reported  in  6  Thomp.  &  C.  358; 
^eymouth  v.  Washington,  G.  &  A. 
Eailroad  Co.,  1  MacArthur  (D.  C.) 
19." 

43  United  States.    Swart»  v.  Christie 
Grain  &  Stock  Co.,  166  Fed.  338. 

Connecticut.  Middlebrooks  v.  Spring- 


New  Jersey.  Camden  Boiling  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15; 
Moulin  V.  Trenton  Mut.  Life  &  Fire 
Ins.  Co.,,  24  N.  J.  L.  222,  25  N.  J.  L. 
57. 

New  York.  McQueen  v.  Middle- 
town  Mfg.  Co.,  16  Johns.  5. 

Oregon.  Aldrich  v.  Anchor  Coal  & 
Development  Co.,  24  Ore.  32,  41  Am. 
St.  Eep.  831,  32  Pae.  756. 

Pennsylvania.  Phillips  v.  Burling- 
ton Library  Co.,  141  Pa.  St.  462,  23 
Am.  St.  Eep.  304,  21  Atl.  640;  Nash 
V.  Evangelical  Lutheran  Church,  1 
Miles  78. 

44  See  §  5752  et  seq.,  supra. 

45  Beyer  v.  Odd  Fellows '  Fraternal 
Ace.  Ass'n  of  America,  157  Mass.  367, 
34  Am.  St.  itep.  288,  32  N.  E.  469, 
citing  Lafayette  Ins.  Co.  v.  French, 
18  How.  (U.  S.)  404,  15  L.  Ed.  451. 
See  also  Fireman's  Ins.  Co.  v.  Thomp- 
son, 155  111.  204,  46  Am.  St.  Sep.  335, 
40  N.  E.  488;  Field  v.  Eastern  Build- 
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"unreasonable  nor  in  conflict  with' any  principle  of  public  law,"  and 
their  purpose  of  compelling  corporations  which  do  business  in  a  certain 
jurisdiction  to  submit  to  the  domestic  forum  the  questions  arising 
therefrom  is  held  to  be  "  highly  proper. ' '  *®  The  legislature  of  a  state 
has  the  power  to  provide  for  service  upon  other  officers,  agents  and 
representatives,  and  whether  service  upon  any  officers  other  than  the 
principal  or  chief  officer  will  be  sufficient  to  bring  the  corporation  into 
court  is  a  matter  to  be  determined  by  local  law,  subject,  however,  to 
requirement  that  it  must  be  reasonable,  and  the  service  provided 
for  should  be  only  upon  such  agents  as  may  properly  be  deemed  rep- 
resentatives of  the  foreign  corporation.*'' 

Owing  to  the  early  decisions  in  reference  to  the  exemption  of  a 
foreign  corporation  from  suit  in  a  state  or  country  other  than  that 
by  which  it  was  created,  statutes  have  been  passed  in  the  several  states 
subjecting  a  foreign  corporation  to  suit  in  the  state  under  certain 
conditions  and  providing  for  service  of  process  upon  it,  but  the 
liability  of  a  foreign  corporation  to  be  sued  in  a  particular  jurisdiction 
need  not  be  distinctly  expressed  in  the  statutes  of  that  jurisdiction,  but 
may  be  implied  from  a  grant  of  authority  in  those  statutes  to  carry 
on  its  business  there.**    Such  modification  of  the  rule  has  been  asserted 

ing  &  Loan  Ass'n,  117  Iowa  185,  90  reasonable    means    should    exist    for 

N.  W.  717.  bringing  such  corporations  within  the 

' '  It  being  entirely  within  the  powers  jurisdiction  of  the  courts  of  the  state 

of  each  state  to  exclude  foreign  cor-  where  the  business  was  done  out  of 

porations,   or   to   admit   them   within  which  the  dispute  arises."     Conneeti- 

its  borders  upon  conditions, ' '  said  the  cut  Mut.  Life  Ins.  Co.  v.  Spratley,  172 

court  in   a  New   Jersey   ease,   "each  tJ.  S.  602,  43  L.  Ed.  569. 

state   has   the   power   to   prescribe    a  47  Lafayette  Ins.  Co.  v.  French,  18 

mode  of  service  of  process  upon  for-  How.    (U.    S.)    404,    15    L.    Ed.   451; 

eign   corporations  which  will   subject  Reeves   v.   Southern  E.    Co.,   121   Ga. 

them  to  the  jurisdiction  of  its  courts,  561,  70  L.  E.  A.  513,  2  Ann.  Cas.  207, 

provided,  of  course,  that  such  mode  is  49  S.  B.  674;  Whitehurst  v.  Kerr,  153 

not  unreasonable   or   contrary  to   the  N  G.  76,  68  S.  E.  913;  Bristol  v.  Brent, 

principles  of  natural  justice."     Groel  38  Utah  58,  110  Pac.  356. 

v.  United  Elec.  Co.  of  New  Jersey,  69  48  Barrow   Steamship   Co.   v.   Kane, 

N.  J.  Eq.  397,  60  Atl.  822.  170  U.  S.  100,  42  L.  Ed.  964;  Colorado 

46  Eeyer  v.  Odd  Eellows '  Fraternal  Iron   Works   v.    Sierra    Grande   Min. 

Ace.  Ass'n  of  America,  157  Mass.  367,  Co.,  15  Colo.  499,  22  Am.  St.  Eep.  433, 

34  Am.  St.  Eep.  288,  32  N.  E.  469.  25  Pac.  325;  National  Condensed  Milk 

"A  vast   mass   of  business  is  now  Co.  v.  Brandenburgh,  40  N.  J.  L.  Ill; 

done  throughout  the  country  by  corpo-  Moulin  v.  Trenton  Mut.  Life  &  Fire 

rations  which  are  chartered  by  states  Ins.  Co.,  25  N.  J.  L.  57. 

oi;her  than   those   in  which  they  are  "Formerly  a  corporation  did  not  act 

transacting  part  of  their  business,  and  outside  the  sovereignty  that  created 

justice   requires    that   some   fair   and  it,  and  within  that,  as  a  corporation 
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in  the  more  recent  eases  in  this  country,  on  the  ground  that  a  corpo- 
ration, by  doing  business  in  another  state  or  country  than  that  by 
which  it  was  created,  impliedly  submits  to  the  jurisdiction  of  its 
courts  in  litigation  relating  to  such  business,  and  may  be  regarded, 
for  such  purpose,  as  constructively  present  in  its  officer  or  agent 
representing  it  in  such  business,  so  that  service  upon  such  officer  or 
agent  is  good  service  upon  it.*^ 

On  the  question  of  the  service  of  summons  on  alleged  agents  of  for- 
eign corporations  the  decisions  are  various  and  not  at  all  in  harmony 
in  the  different  courts  of  the  country.  Like  the  different  kinds  of 
substituted  service,  this  service  upon  corporations  by  service  upon 
agents  of  a  subordinate  kind  has  grown  up  in  recent  years  under 
particular  statutes  of  states;  and  as  the  statutes  are  various,  this  is 
perhaps  one  reason  for  the  differing  decisions  that  are  found  in  the 
reports.*"  It  is  uniformly  recognized  that  when  a  person,  corporate 
or  natural,  does  place  itself  within  the  territorial  limits  of  a  state, 
jurisdiction  over  his  or  its  person  may  be  obtained  to  adjudicate 
personal  liabilities  to  such  extent  as  state  statutes  may  authorize.  So 
long  as  either  maintains  physical  absence  the  state  has  no  right  to 
insist. that  they  must  submit  questions  of  personal  liability  to  its  courts, 
but  when  they  voluntarily  come  within  the  state,  such  immunity  no 
longer  exists.*' 

A  judgment  rendered  against  a  foreign  corporation  without  notice 
to  it  as  prescribed  by  law  is  not  due  process  of  law  and  is  void,  being 
in  contravention  of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States.*^ 

has  to  act  by  officers  or  agents,  the  v.  Henningsen  Produce  Co.,  141  Wis. 

statutes  or  rules  of  court  provided  for  70,   123   N.   W.   640;    Disconto   Gesell- 

service  upon  such  officers  or  agents,  schaft  v.   Umbreit,   127   Wis.   651,   15- 

As  the  comity  of  different  countries  L.  E.  A.  (N.  S.)  1045,  115  Am.  St.  Rep. 

permitted  corporations  to  act  outside  1063,   106  N.   W.   821;   Bingartner  v. 

of    the    sovereignties    which    created  Illinois  Co.,  94  Wis.  70,  34  L.  R.  A. 

them,  there  arose   necessities,  or  ap-  503,  59  Am.  St.  Rep.  859,   68  N.  W. 

parent  necessities,  for  bringing  them  664,  and  Curtis  v.  Bradford,  33  Wis. 

within  the  jurisdiction  of  the  courts  190. 

oil;  the  state  in  which  they  did  business,  62  Blue  Goose  Mjn.  Co.  v.  Northern 

and  that,  as  the  occasion   arose,  was  Light   Min.   Co.,  245  Fed.   727;   King 

prorvided.for  by  statutes."    Boardman  Tonopah  Min.  Co.  v.  Lynch,  232  Fed. 

V.  S.  S.  McClure  Co.,  123  Fed.  614.  485;   Southern  Ey.   Co.  v.  Simon,  184 

49  See  §  6020,  infra.  Fed.  959;   Gouner   v.   Missouri   Valley 

BO  Boardman  v.   S.   S.   McClure   Co.,  Bridge  &  Iron  Co.,  123  La.  964,  49  So. 

123  Fed.  614.  657. 

■  Bl  Fond  du  Lac  Cheese  &  Butter  Co.  ,    See    §§6030-6034,    infra. 
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§  6020.  Consent  to  prescribed  manner  of  service  implied  from 
doing  business  in  state.  "A  state,"  it  was  said  by  Justice  Field, 
■may  impose  as  a  condition  upon  whicli  a  foreign  corporation  shall 
be  permitted  to  do  business  within  her  limits,  that  it  shall  stipulate 
that  in  any  litigation  arising  out  of  its  transactions  in  the  state,  it 
will  accept  as  sufficient  the  service  of  process  on  its  agents  or  persons 
specially  designated;  and  the  condition  would  be  eminently  fit  and 
just,  and  such  condition  and  stipulation  may  be  implied  as  well  as 
expressed.  If  a  state  permits  a  foreign  corporation  to  do  business 
within  her  limits,  and  at  the  same  time  provides  that  in  suits  against 
it  for  business  there  done,  process  shall  be  served  upon  its  agents, 
the  provision  is  to  be  deemed  a  condition  of  the  permission;  and 
corporations  that  subsequently  do  business  in  the  state  are  to  be 
deemed  to  assent  to  such  condition  as  fully  as  though  they  had 
specially  authorized  their  agents  to  receive  service  of  process.  "*' 
The  same  doctrine  has  been  laid  down  in  many  cases,  state  and 
federal.^*    In  -other  words,  when  a  foreign  corporation  avails  itself 


B3St.  Clair  v.  Cox,  106  IT.  S.  350, 
27  L.  Ed.  222. 

"Such  condition  must  not,  however, 
encroach  upon  that  principle  of  natural 
justice  which  requires  notice  'of  a  suit 
to  a  party  before  he  can  be  bound 
by  it. ' '  Field,  J.,  in  St.  Clair  v.  Cox, 
106  U.  S.  350,  27  L.  Ed.  222,  quoted 
with  approval  in  King  Tonopah  Min. 
Co.-v.  Lynch,  232  Fed.  485. 

54  United  States.  Conneieticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
602,  43  L.  Ed.  569;  Barrow  Steamship 
Co.  V.  Kane,  170  TJ.'  S.  100,  42  L.  Ed. 
964;  Smith  v.  Empire  State-Idaho  Min- 
ing &  Development  Co.,  127  Fed.  462; 
Central  Grain  &  Stock  Exchange  of 
Hammond  v.  Board  of  Trade  City  of 
Chicago,  125  Fed.  463;  Frawley,  Bundy 
&  Wilcox  V.  Pennsylvania  Casualty 
Co.,  124  Fed.  259;  New  Eiver  Mineral 
Co.  V.  Seeley,  120  Fed.  193;  American 
Cotton  Co.  V.  Beasley,  116  Fed.  256; 
Meyer  v.  Pennsylvania  Lumbermen's 
Mut.  Fire  Ins.  Co.,  108  Fed.  169; 
Christie  v.  Davis  Coal  &  Coke  Co., 
92  Fed.  3;  Taylor  v.  Illinois  Cent.  R. 
Co.,  89  Fed.  119;  Knapp,  Stout  &  Co. 
Compjny  v.  National  Mut.  Fire  Ins. 


Co.,  30  Fed.  607;  United  States  v. 
American  Bell  Tel.  Co.,  29  Fed.  -17; 
Funk  V.  Anglo-American  Ins.  Co.,  27 
Fed.  336;  Moch  v.  Virginia  Fire  & 
Marine  Ins.  Co.,  10  Fed.  696;  Ehrman 
V.  Teutonia  Ins.  Co.,  1  MeCrary  123, 
1  Fed.  471. 

Alabama.  Western  U.  Tel.  Co.  v. 
Pleasants,  46  Ala.  641. 

Arkansas.  Yulcan  Const.  Co.  v.  Har- 
rison, 95  Ark.  588,  130  S.  W.  583; 
Masons'  Fraternal  Ace.  Ass'n  v.  Eiley, 
60  Ark.  578,  31  S.  W.  148;  American 
Casualty  Co.  v.  Lea,  50  Ark.  539,  20 
S.  W.  416. 

California.  Thomas  v.  Placerville 
Gold  Quartz  Min.  Co.,  65  Cal.  600,  4 
Pac.  641;  Lawrence  v.  Ballou,  50  Cal. 
258. 

Colorado.  Colorado  Iron- Works  v. 
Sierra  Grande  Min.  Co.,  15  Colo.  499, 
22  Am.  St.  Rep.  433,  25  Pac.  325. 

Delaware.  Caldwell  v.  Armour,  1 
Pennew.  545,  43  Atl.  517. 

District  of  Columbia.  Weymouth  v. 
Washington,  G.  &  A.  E.  Co.,  1  Mar- 
Arthur  19, 

Georgia.  Hawkins  v.  Fidelity  & 
Casualty  Co.,  123  Ga.  772,  51  So.  724; 
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of  the  privileges  of  doing  business  in  a  state  whose  laws  authorize  it 


Beeves  v.  Southern  By.  Co.,  121  Ga. 
561,  70  L.  E.  A.  513,  2  Ann.  Cas.  207, 
49  S.  E.  674;  Alabama  Great  Southern 
E.  Co.  v..Fulghum,  87  Ga.  263,  13  S.  B. 
649;  City  Fire  Ins.  Co.  v.  Carrugi,  41 
Ga.  660. 

Iowa.  Sparks  v.  National  Masonic 
Aec.  Ass'n,  100  Iowa  458,  69  N.  W. 
678. 

Kansas.  St.  Louis  &  S.  F.  Ey.  Co. 
V.  De  Ford,  38  Kan.  299,  16  Pac.  442; 
North  Missouri  E.  Co.  v.  Akers,  4 
Kan.  453,  96  Am.  Dec.  183. 

Louisiana.  Milwaukee  Trust  Co.  v. 
Germania  Ins.  Co.,  106  La.  669,  31 
So.  298. 

Maryland.  State  v.  Pennsylvania 
Steel  Co.  of  Philadelphia,  123  Md.  212, 
91  Atl.  136;  Central  of  Georgia  E.  Co. 
V.  Eichberg,  107  Md.  363,  14  li.  E.  A. 
(N.  S.)  389,  68  Atl.  690. 

Massachusetts.  Eeyer  v.  Odd  Fel- 
lows'  Fraternal  Ace.  Ass'n  of  Ameri- 
ca, 157  Mass.  367,  34  Am.  St.  Eep.  288, 
32  N.  E.  469;  Wilson  v.  Martin-Wil- 
son Automatic  Fire  Alarm  Co.,  149 
Mass.  24,  20  N.  E.  318. 

Michigan.  Emerson  v.  MeCormiok 
Maeh.  Co.,  51  Mich.  5,  16  N.  W.  182. 

Minnesota.  Atkinson  v.  U.  S.  Op- 
erating Co.,  129  Minn.  232,  152  N.  W. 
410;  Armstrong  v.  New  York  Cent. 
&  H.  E.  Co.,  129  Minn.  104,  151  N.  W. 
917. 

Missouri.  MeNichol  v.  United  States 
Reporting  Agency,  74  Mo.  457. 

ITebraska.  See  Council  Bluffs  Can- 
ning Co.  V.  Omaha  Tinware  Mfg.  Co., 
49  Neb.  537,  68  N.  W.  929;  Klopp  v. 
Creston  City  Guarantee  Water  Works 
Co.,  34  Neb.  808,  33  Am.  St.  Eep.  666, 
52  N.  W.  819. 

New  Hampshire.  Libbey  v.  Hodg- 
don,  9  N.  H.  394. 

New  Jersey.  Mercer  v.  Pennsyl- 
vania E.  Co.,  42  N.  J.  L.  490 ;  National 
Condensed  Milk  Co.  v.  Brandenburgh, 
40  N.  J.  L.   Ill;   Moulin   v.   Trenton 


Mut.  Life  &  Fire  Ins.  Co.,  24  N.  J.  L, 
222,  25  N.  J.  L.  57. 

New  York.  Grant  v.  Cananea 
Consol.  Copper  Co.,  189  N.  Y.  241,  82 
N.  E.  191,  rev'g  117  App.  Div.  576, 
102  N.  Y.  Supp.  642;  Tuchband  v. 
Chicago  &  A.  E.  Co.,  115  N.  Y.  437,  22 
N.  E.  360;  Pringle  v.  Woolworth,  90 
N.  Y.  502;  Pope  v.  Terre  Haute  Car 
&  Manufacturing  Co.,  87  N.  Y.  137; 
Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114-, 
20  Am.  Eep.  513;  Fisk  v.  Chicago,  E. 
L  &  P.  E.  Co.,  53  Barb.  472;  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  Ey. 
Co.,  63  How.  Pr.  459;  Clews  v.  Eoek- 
ford,  E.  I.  &  St.  L.  E.  Co.,  49  How. 
Pr.  117;  Quade  v.  New  York,  N.  H. 
&  H.  E.  Co.,  39  N.  Y.  St.  Eep.  157. 

North  Carolina.  Anderson-Oliver  v. 
United  States  Fidelity  &  Gua*ranty 
Co.,  174  N.  C.  417,  93  S.  E.  948;  White- 
hurst  v:  Kerr,  153  N.  C.  76,  68  S-  E. 
913;  Shields  v.,  Union  Cent.  Life  Ins. 
Co.,  119  N.  C.  380,  25  N.  E.  951. 

North  Dakota.  Foster  v.  Charles 
Betcher  Lumber  Co.,  5  S.  D.  57,  23 
L.  E.  A.  490,  49  Am.  St.  Eep.  859,  58 
N".  W.  9. 

Oregon.  Hamilton  v.  Northern  Pac. 
S  S.  Co.,  84  Ore.  71,  164  Pac.  579; 
Eamaswamy  v.  Hammond  Lumber  Co., 
78  Orp.  407,  152  Pac.  223. 

Pennsylvania.  Werron  v.  Metro- 
politan Life  Ins.  Co.,  166  Pa.  St.  112, 
30  Atl.  1008;  Kennedy  v.  Agricultural 
Ins.  Co.,  165  Pa.  St.  179,  30  Atl.  724; 
Hagerman  v.  Empire  State  Co.,  97  Pa. 
St.  534;  Bushel  v.  Commonwealth  Ins. 
Co.,   15  Serg.  &  E.  173. 

South  Carolina.  McSwain  v.  Adams 
Grain  &  Provision  Co.,  93  S.  C.  108, 
Ann.  Cas.  1914  D  981,  76  S.  E.  117. 

South  Dakota.  Foster  v.  Charles 
Betcher  Lumber  Co.,  5  S.  D.  57,  23  L. 
E.  A.  490,  49  Am.  St.  Eep.  859,  58 
N.  W.  9. 

Tennessee.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Spratley,'99  Tenn.  322,  44 
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to  be  sued  there  by  service  of  process  upon  an  agent,  its  assent  to 
that  mode  of  service  is  implied;  and  it  consents  to  be  amenable  to 
suit  by  such  mode  of  service  as  the  laws  of  that  state  provide,  when 
it  invokes  the  comity  of  the  state  for  the  transaction  of  its  affairs; 
and  it  waives  the  right  to  object  to  the  mode  of  service  of  process 
which  the  state  laws  authorize.®*    The  liability  of  a  foreign  corpora- 


L.  E.  A.  442,  42  S.  W.  145,  afE'd  172 
U.  S.  602,  43  L.  Ed.  569;  Chicago  & 
A.  K.  Co.  V.  Walker,  9  Lea  475. 

Utai.  Walker  Bros.  v.  Continental 
Ins.  Co.  of  New  York,  2  Utah  331. 

Vermont.  Osborne  &  Woodbury  v. 
Shawmut  Ins.  Co.,  51  Vt.  278;  Day 
V.  Essex  County  Bank,  13  Vt.  97. 

Virginia.  Baltimore  &  O.  E.  Co.  v. 
Gallahue's  Adm'rs,  12  Gratt.  655,  65 
Am.  Dec.  254. 

Wisconsin.  State  v.  ITnited  States 
Mut.  Ace.  Ass'n,  67  Wis.  624,  31  N.  W. 
229. 

"By  numerous  decisions,  it  ia  es- 
tablished as  a  part  of  the  common  law 
of  this  country  that,  where  a  state 
makes  conditions  upon  which  foreign 
corporations  may  do  business,  and  pro- 
vides a  method  whereby  the  courts  of 
the  state  may  acquire  jurisdiction  over 
them  by  service  of  process  upon  desig- 
nated agents  within  the  state,  a  for- 
eign corporation,  subsequently  doing 
business  in  the  state,  is  deemed  to 
consent  to  the  conditions,  and  to  be 
bound  by  the  service  of  process  in  the 
manner  specified  by  the  statute. ' '  Van 
Dresser  v.  Oregon  Ey.  &  Nav.  Co.,  48 
Fed.  202. 

If  a  foreign  corporation  makes  a 
contract  in  a  state  other  than  that  by 
which  it  was  created,  it  thereby  sub- 
mits itself  to  the  jurisdiction  of  such 
foreign  sovereignty  so  far  as  to  be 
liable  to  suit  therein  in  regard  to  that 
contract,  when  summoned  according  to 
the  laws  of  the  state.  Moulin  v.  Tren- 
ton Mut.  Life  &  Fire  Ins.  Co.,  24  N.  J. 
L.  222,  and  National  Condensed  Milk 
Co.  V.  Brandenburgh,  40  N.  J.  L.  Ill, 
quoted  with  approval  in  Colorado  Iron 


Works  v.  Sierra  Grande  Min.  Co.,  15 
Colo.  499,  22  Am.  St.  Eep.  433,  25  Pae. 
325. 

65  St.  Clair  v.  Cox,  106  XT.  S.  350, 
27  L.  Ed.  222. 

"The  presence  of  an  individual  de- 
fendant is  a  manifest  fact.  The  pres- 
ence of  a  corporation  a^  an  entity  is 
not  so  manifest.  It  may  in  its  charter 
of  incorporation  declare  the  place  of 
its  domicile  and  its  residence,  in  the 
sense  of  its  principal  office  or  place  of 
business.  Its  presence  otherwise  is 
not  manifested,  except  by  its  officers 
or  agents.  Strictly  speaking,  a  corpo- 
ration does  not  migrate  when  its  of- 
ficers move  into  another  jurisdiction. 
It  would  follow  from  this  that  it  could 
be  sued  only  in  the  state  of  its  incor- 
poration. It  is  a  well-known  fact, 
however,  that  many  corporations  do 
business  in  foreign  jurisdictions.  They 
can  only  do  this  with  the  consent,  ex- 
press or  implied,  of  the  state  in  which 
they  are  thus  found.  This  consent 
may  be  given  upon  condition  that  they 
be  amenable  to  process  where  their 
business  is  transacted.  This  condition 
may  likewise  be  implied.  Out  of  this 
we  get  the  principle  that  foreign  cor- 
porations may  be  cued  where  they 
are  doing  business,  and  process  may  be 
served  upon  the  agent  who  there  acts 
for  and  represents  them.  Such  agent 
must  not  merely  be-in  the  jurisdiction, 
but  he  must  also  be  there  acting  for 
the  corporation.  St.  Clair  v.  Cox,  106 
U.  S.  350,  27  L.  Ed.  222."  Dickin- 
son, J.,  in  Nickerson  v.  Warren  City 
Tank  &  Boiler  Co.,  223  Fed.  843. 

"A  corporation  chartered  in  one 
state,   by   doing  business   in  another 


10290 


Oh.  65]  '         Foreign  Ooepoeations  [§  6020 

tion  to  be  sued  in  a  particular  jurisdiction  in  which  it  is  doing  busi- 
ness need  not  be  distinctly  expressed  in  the  statutes  of  that  jurisdic- 
tion, but  may  be  implied  from  a  grant  of  authority  in  those  statutes 
to  carry  on  its  business  there.^®  If  a  state  permits  a  foreign 
corporation  to  do  business  within  her  limits,  and  at  the  same  time 
provides  that  in  suits  against  it  for  business  there  done,  process  shall 
be  served  upon  its  agents,  the  provision  is  to  be  deemed  a  condition 
of  the  permission,  and  corporations  that  subsequently  do  business  in 
the  state,  are  to  be  deemed  to  consent  to  such  condition  as  fully  as 
though  they  had  specially  authorized  such  agents  to  receive  service 
of  the  process.®''  The  manifest  injustice  which  would  ensue  if  a 
foreign  corporation,  permitted  by  a  state  to  do  business  therein,  and 
to  bring  suits  in  its  courts,  could  not  be  sued  in  those  courts,  and 
thus,  while  allowed  the  benefits,  be  exempt  from  the  burdens,  bf 
the  laws  of  the  state,  has  induced  almost  all  of  the  states,  if  not  all, 
to  provide  by  statute  that  a  foreign  corporation  doing  business  in  the 
state  shall  appoint  an  agent  residing  therein,  upon  whom  process  may 
be  served  in  actions  arising  out  of  such  business  or  upon  contracts 
made  in  the  state.*^ 

The  Supreme  Court  of  the  United  States  has  often  held  that  wher- 
ever a  statute  providing  that  a  foreign  corporation  doing  business  in 

state,  where,  as  a  condition,  expressed  to  jurisdiction  in  personam,  ae- 
or  implied,  to  its  right  to  do  business  quired  by  service  on  them.  In  such 
there,  it  must  submit  to  be  sued  in  the  case,  though  the  corporation  resides 
courts  of  such  other  state,  waives  the  in  the  state  of  its  creation,  it  is 
right  to  be  sued  in  the  place  of  its  'found'  in  the  state  where  it  is  so 
residence;  the  right  of  trial  within  sued  and  served."  Globe  Ace.  Ins. 
the  state,  district,  or  county  of  one's  Co.  v.  Eeid,  19  Ind.  App.  203,  49  N.  E. 
residence  being  a  privilege  which  may  291,  47  N.  E.  947,  quoted  with  approval 
be  waived.  It  is  not  necessary  that  in  Eush  v.  Foos  Mfg.  Co.,  20  Ind. 
such  a  condition  to  the  right  of  doing  App.  515,  51  N.  E.  143. 
business  be  expressly  stated  in  the  B6  Barrow  Steamship  Co.  v.  Kane, 
statute,  though  this  is  sometimes  done.  170  TJ.  S.  100,  42  L.  Ed.  964.  See  also 
If  there  be  a  statutory  provision  for  Cunningham  v.  Klamath  Lake  E.  Co., 
service  of  summons  upon  a  foreign  54  Ore.  13,  101  Pac.  213,  1099. 
corporation  by  serving  its  oflScers  or  67  St.  Clair  v.  Cox,  106  U.  S.  350, 
agents  through  which  it  is  doing  its  27  L.  Ed.  222;  Farrell  v.  Oregon  Gold- 
business  in  the  state  where  the  transi-  Min.  Co.,  31  Ore.  463,  49  Pac.  876; 
tory  action  is  brought,  then  there  is  Hagerman  v.  Empire  Slate  Co.,  97  Pa. 
an  implied  condition  that  the  corpb-  St.  534;  Foster  v.  Charles  Betcher 
ration,  while  operating  in  such  state.  Lumber  Co.,  5  S.  B.  57,  23  L.  E.  A. 
shall  submit  to  the  jurisdiction  of  its  490,  49  Am.  St.  Eep.  859,  58  N.  W.  9. 
courts  upon  such  service;  and  while  58 Barrow  Steamship  Co.  v.  Kane, 
it  so  does  business  by  such  ofSeers  or  170  U.  S.  100,  42  L.  Ed.  964. 
agents    it    waives    thereby    objection 
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the  state  shall  appoint  an  agent  residing  therein  for  service  of  process 
upon  it  exists,  service  upon  an  agent  so  appointed  is  sufficient  to 
support  jurisdiction  of  an  action  against  the  foreign  corporation, 
either  in  the  courts  of  the  state,  or,  when  consistent  with  the  acts  of  ' 
Congress,  in  the  federal  courts  held  within  the  state,  but  it  has  never 
held  the  existence  of  such  a  statute  to  be  essential  to  the  jurisdiction 
of  the  federal  courts.^^ 

So  long  as  a  corporation  confines  its  operations  to  the  state  within 
which  it  was  created,  it  cannot  be  subjected  to  the  jurisdiction  of  a 
court  of  another  state  in  which  it  has  no  office  or  transacts  no  busi- 
ness by  the  service  of  process  on  some  offi.cer  or  agent  while  tempora- 
rily present  in  the  latter  state,  because  he  cannot  take  the  corpora- 
tion with  him  beyond  the  jurisdiction  of  the  state  of  its  creation. 
But  when  it  voluntarily  goes  into  another  state  and  by  the  express 
permission  or  acquiescence  of  such  state  engages  in  the  transaction 
of  its  corporate  business,  it  is  liable  to  be  brought  into  the  courts 
thereof  by  service  of  process  upon  such  officer  or  agent  as  the  local 
laws  may  designate,  and  the  judgment  founded  thereon  wUl  be  held 
good  everywhere  unless  the  mode  of  acquiring  jurisdiction  violates 
the  principles  of  natural  justice.  In  short,  when  a  corporation 
migrates  into  another  state,  and  engages  in  business  there,  it  becomes, 
in  effect,  for  jurisdictional  purposes,  a  domestic  corporation,  and 
liable  to  suit  upon  a  cause  of  action  arising  in  the  state  of  its  adoption 
by  service  of  process  in  the  manner  provided  for  the  service  of 
domestic  corporations,  unless  the  statute  otherwise  provides.®" 

§  6021.  Doing  business  essential  to  jurisdiction  in  personam.    In 

the  absence  of  voluntary  appearance  and  submission  to  the  jurisdiction, 
the  courts  of  a  state  cannot  acquire  jurisdiction  over  persons  not 
present  in  the  state  except  for  the  purpose  of  adjudicating  with  refer- 
ence to  property  or  status  located  in' the  state.  This  is  an  inherent  limi- 
tation upon  the  power  and  jurisdiction  of  the  state  under  the  form  of 
government  obtaining  in  the  United  States,  and  cannot  be  escaped 

B9  Barrow  Steamship  Co.  v.  Kane,  80  Edwards  v.  Schillinger,  245  HI. 
170  U.  S.  100,  42  L.  Ed.  964;  Shaw  231,  33  L.  R.  A.  (N.  S.)  895,  137  Am. 
V.  Quiney  Min.  Co.  (Ex  parte  Shaw),  St.  Bep.  308,  91  N.  E.  1048,  aff'g  148 
145  V-  S.  444,  36  L.  Ed.  768;  New  III.  App.  227;  Farrell  v.  Oregon  Gold- 
England  Mut.  Life  Ins.  Co.  v.  Wood-  Min.  Co.,  31  Ore.  643,  49  Pac.  876,  cit- 
worth,  111  U.  S.  138,  146,  28  L.  Ed.  ing  City  Eire  Ins.  Co.  v.  Carrugi,  41 
379,  382;  Ex  parte  Schollenberger,  96  Ga.  660;  Cunningham  v.  Klamath  Lake 
U.  S.  369,  24  L.  Ed.  853;  Lafayette  E.  Co.,  54  Ore.  13,  101  Pao.  213,  1099. 
Ins.  Co.  V.  French,  18  How.  (U.  S.)  See  also  §  2956  et  seq. 
404,  15  L.  Ed.  451. 
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by  reason  of  local  statutes  declaring  such  power.^^  Hence  although 
a  statute  may  in  terms  authorize  a  suit  against  a  foreign  corporation 
whenever  the  plaintiff  resides  in  the  state  and  the  summons  can  be 
served  upon  some  officer  or  agent  of  the  Corporation,  those  statutes 
must  be  ineffective  to  give  jurisdiction,  unless  the  presence  of  such 
ofSeer  or  agent  within  the  borders  of  the  state  amounts  to  presence 
of  the  corporation,  for  it  is  undoubtedly  possible  for  an  individual 
who  incidentally  is  officer  of  the  corporation  to  come  into  the  state 
in  his  personal  capacity  without  bringing  the  corporation  with  him.^^ 
To  give  the  local  courts  jurisdiction  in  personam  in  an  action  against 
a  foreign  corporation,  it  is  essential  that  the  corporation  be  doing 
business  in  the  state  or  appear  in  the  action.®'    The  Supreme  Court  of 


61  Pond  du  Lao  Cheese  &  Butter  Co. 
V.  Henningsen  Produce  Co.,  141  Wis. 
70,  123  N.  W.  640. 

62  Fond  du  Lae  Cheese  &  Butter  Co. 
V.  Henningsen  Produce  Co.,  141  Wis. 
70,  123  N.  W.  640. 

63  United  States.  Toledo  Railways 
&  Light  Co.  V.  Hill,  244  IT.  S.  49,  61 
L.  Ed.  982;  Philadelphia  &  E.  E.  Co. 
V.  licKibbin,  243  U  S.  264,  61  L.  Ed. 
710;  Eiverside  &  D.  Eiver  Cotton 
Miils  V.  Menefee,  237  U.  S.  189,  59  L. 
Ed.  910;  St.  Louis  Southwestern  E. 
Co.  V.  Alexander,  227  U.  S.  218,  57  L. 
Ed.  486,  Ann.  Cas.  1915  B  77;  Mechan- 
ical Appliance  Co.  v.  Caatleman,  215 
U.  S.  437,  54  L.  Ed.  272;  Green  v.  Chi- 
cago,. B.  &  Q.  E.  Co.,  205  V.  S.  530,  51 
L.  Ed.  916;  Peterson  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  205  XT.  S.  364,  51  L.  Ed. 
841;  Caledonian  Coal  Co.  v.  Baker, 
196  U.  S.  432,  49  L.  Ed.  540;  Conley 
V.  Mathiesou  Alkali  Works,  190  TJ.  S. 
406,  47  L.  Ed.  1113;  Connecticut  Mut. 
Life  Ins..  Co.  v.  Spratley,  172  U.  S'. 
602,  43  L.  Ed.  569;  Barrow  Steamship 
Co.  V.  Kane,  170  U.  S.  100,  42  L.  Ed. 
964;  Goldey  v.  Morning  News,  156  U. 
S.  518,  39  L.  Ed.  517;  Fitzgerald  & 
Mallory  Const.  Co.  v.  Fitzgerald,  137  , 
'U.  S.  98,  34  L.  Ed.  608;  New  England 
Mut.  Life  Ins.  Co.  v.  Woodworth,  111 
U.  S.  138,  28  L.  Ed.  379;  St.  Clair  v. 
Cox,  106  U.  S.  350,  27  L.  Ed.  222;  Ex 
parte  Sch'oHenberger,  96  U.  S.  369,  24 


L.  Ed.  853;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  15  L.  Ed.  451; 
Swarts  V.  Christie  Grain  &  Stock  Co., 
166  Fed.  338;  Craig  v.  Welch  Motor 
Car  Co.,  165  Fed.  554;  Vance  v.  Pull- 
man Co.,  160  Fed.  707;  Carpenter  v. 
Willard  Case  Lumber  Co.,  158  Fed. 
697;  Ladd  Metals  Co.  v.  American 
Min.  Co.,  Ltd.,  152  Fed.  1008;  Dono- 
van V.  Dixieland  Amusement  Co.,  152 
Fed.  661;  LoTiden  Machinery  Co.  v. 
American  Malleable  Iron  Co.,  127  Fed. 
1008;  Smith  v.  Empire  State-Idaho 
Mining  &  Development  Co.,  127  Fed. 
462;  Earle  v.  Chesapeake  &  O.  Ey.  Co., 
127  Fed.  235;  Central  Grain  &  Stock 
Exchange  of  Hammond  v.  Board  of 
Trade,  City  of  Chicago,  125  Fed.  463; 
Frawley,  Bundy  &  Wilcox  v.  Penn- 
sylvania Casualty  Co.,  124-  Fed.  259; 
Boardmau  v.  S,  S.  McClure  Co.,  123 
Fed.  614;  Bari.ea  v.  Western  U.  Tel. 
Co.,  120  Fed.  550;  American  Cot- 
ton Co.  V.  Beasley,  116  Fed.  256; 
Doe  V.  Springfield  Boiler  &  Man- 
ufacturing Co.,  104  Fed.  684; 
Reifsnider  v.  American  Imp.  Pub. 
Co.,  45  Fed.  433;  Bentlif  v.  Lon- 
don &  Colonial  Finance  Corporation, 
Ltd.,  44  Fed.  667;  Clews  v.  Woodstock 
Iron  Co.,  44  Fed.,  31;  Golden  v.  The 
Morning  News  of  New  Haven,  42  Fed. 
112;  St.  Louis  Wire-Mill  Co.  v.  Con- 
solidated Barb-Wire  Co.,  32  Fed.  802; 
Carpeiiter  v.  Westinghouse  Air-Brake 


10293 


§  6021] 


Pkivate  Cobpoeations 


[Ch.  65 


the  United  States  has  laid  down  the  following  rule:    "A  foreign 


Co.,  32  Fed.  434;  United  States  v. 
American  Bell  Tel.  Co.,  29  Fed.  17; 
Good  Hope  Co.  v.  Railway  Barb  Fenc- 
ing Co.,  22  Fed.  635. 

Arkansas.  Crane  v.  Hibbard,  66 
Ark.  282,  50  S.  W.  503. 

California.  Willey  v.  Benedict  Co., 
]45  Cal.  601,  79  Pac.  270;  Eureka  Mer- 
cantile Co.  V.  California  Ins.  Co.,  130 
Cal.  153,  62  Pac.  393;  Carpenter  v. 
Bradfdrd,  23  Cal.  App.  560,  138  Pac. 
946;  Herron  Co.  v.  Westside  Elee.  Co., 
18  CaJ.  App.  778,  124  Pac.  455;  Dick- 
inson V.  Zubiate  Min.  Co.,  11  Cal.  App. 
656,  106  Pac.  123. 

Connecticut.  Middlebrooks  v. 
Springfield  Fire  Ins.  Co.,  14  Conn.  301. 

District  of  Columbia.  Doremus  v. 
National  Cotton  Improvement  Co.,  39 
App.  Cas.  295;  Mitchell  Min.  Co.,  v. 
Emig,  35  App.  Cas.  527;  Ambler  v. 
Archer,  1  App.  Cas.  94;  Lathrop  v. 
Union  Pac.  By.  Co.,  7  D.  C.  Ill;  Dallas 
V.  Atlantic,  M.  &  O.  R.  Co.,  2  Mac- 
Arthur  146;  Lathrop  v.  Union  Pac. 
By.  Co.,  1  MacArthur  234. 

G«orgla.  King  v.  Sullivan,  93  Ga. 
621,  20  S.  E.  76. 

Illinois.  Italian-Swiss  Agr.  Colony 
V.  Pea^e,  194  111.  98,  62  N.  E.  317, 
afE'g  96  111.  App.  45;  Midland  Pac.  E. 
Co.  V.  McDermid,  91  111.  170;  Sehill- 
inger  Bros.  Co.  v.  Henderson  Brewing 
Co.,  107  111.  App.  335;  Steele  v. 
Schaffer,  107  111.  App.  320;  Galveston 
City  Ry.  Co.  v.  Hook,  40  111.  App.  547. 

Indiajia.  Rehm  v.  German  Ins.  & 
Sav.  Institution,  125  Ind.  135,  25  N. 
E.  173;  Rush  v.  Foos  Mfg.  Co.,  20  Ind. 
App.  515,  51  N.  E.  143. 

Iowa.  Greaves  v.  Posner,  111  Iowa 
651,  82  N.  W.  1022;  Locke  v.  Chicago 
Chronicle  Co.,  107  Iowa  390,  78  N.  W. 
49;  Gross  v.  Nichols,  72  Iowa  239,  33 
^  N.  W.  653;  Niagara  Ins.  Co.  v. 
Eodecker  &  Pearson,  47  Iowa  162. 

Kansas.  J.  B.  Watkins  Land-Mort- 
gage Co.  V.  Elliott,  62  Kan.   291,  84 


Am.  St.  Rep.  385,  62  Pac.  1004. 

Maryland.  Crook  v.  Girard  Iron  Co., 
87  Md.  138,  67  Am.,  St.  Rep.  325,  39 
Atl.  94. 

Massachusetts.  Hopedale  Mfg.  Go. 
V.  Clintom  Cotton  Mills,  224  Mass.  193, 
112  N.  E.  879;  Rothroek  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423,  23  L.  E. 
A.  863,  42  Am.  St.  Rep.  418,  37  N.  E. 
206;  Peekham  v.  North  Parish  in 
Haverhill,  16  Pick.  274. 

Michigan.  Newell  v.  Great  Western 
By.  Co.  of  Canada,  19  Mich.  336. 

Minnesota.  Lattu  v.  Ontario  &  Min- 
nesota Power  Co.,  131  Minn.  162,  154 
N.  W.  950;  Kendall  v.  Orange- Judd 
Co.,  118  Minn.  1,  136  N.  W.  291;  North 
Wisconsin  Cattle  Co.  v.  Oregon  Short 
Line  R.  Co.,  105  Minn.  198,  117  N.  W. 
391;  Wold  v.  J.  B.  Colt  Co.,  102  Minn. 
3i6,  114  N.  W.  243;  State  v.  District 
Court  Ramsey  County,  26  Minn.  233, 
2  N.  W.  698. 

Mississippi.  Saxony  Mills  v.  Wag- 
ner, 94  Miss.  233,  23  L.  R.  A.  (N.  S.) 
834,  136  Am.  St.  Rep.  575,  19  Ann 
Cas.  199,  47  So.  899;  New  Orleans,  J, 
&  G.  N.  R.  Co.  V.  Wallace,  50  Miss, 
244. 

Missouri  Latimer  v.  Union  Pac 
Ry.,  45  Mo.  105,  97  Am.  Dee.  378 
Jordan  v.  Chicago  &  A.  R.  Co.,  105 
Mo.  App.  446,  79  S.  W.  1155;  Zei 
nicker  Supply  Co.  v.  Mississippi  Cot 
ton  Oil  Co.,  103  Mo.  App.  94,  77  S.  W, 
321. 

New  Hampshire.  Kidd  v.  New 
Hampshire  Traction  Co.,  72  N;  H.  273, 
66  L.  R.  A.  574,  56  Atl.  465. 

New  Jersey.  Eoake  v.  Pennsylvania 
R.  Co.,  70  N.  J.  L.  494,  57  Atl.  160; 
Camden  Rolling  Mill  Co.  v.  Swede 
Iron  Co.,  32  N. ,  J.  L.  15;  Groel  v. 
United  Elee.  Co.  of  New  Jersey,  69 
N.  J.  Eq.  397,  60  Atl.  822;  Puster  v. 
Parker  Mercantile  Co.  (N.  J.  Eq.),  59 
Atl.  232;  Polhemus  v.  Holland  Trust 
Co.,  59  N.  J.  Eq.  93,  45  Atl.  S34. 
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corporation  is  amenable  to  process  to  enforce  a  personal  liability,  in 
the  absence  of  consent,  only  if  it  is  doing  business  within  the  state  in 
such  manner  and  to  such  extent  as  to  warrant  the  inference  that  it  is 
present  there.  And  even  if  it  is  doing  business  within  the  state,  the 
process  will  be  valid  only  if  served  upon  some  authorized  agent."** 
The  courts  of  a  state  cannot  acquire  jurisdiction  of  an  action  at 
law  or  suit  in  equity  against  a  foreign  corporation,  so  as  to  render  a 
personal  judgment  against  it,  unless  the  corporation  comes  within  the 


New  Mexico.  Territory  v.  Baker, 
12  N.  M.  456,  78  Pac.  624,  aiE'd  Cale- 
donian Coal  Co.  V.  Baker,  196  U.  S. 
432,  49  L.  Ed.  540. 

New  York.  Krakowski  v.  White 
Sulphur  Springs,  174  App.  Div.  440, 
161  N.  Y.  Supp.  193;  McQueen  v.  Mid- 
dletown  Mfg.  Co.,  16  Johns.  5. 

Ohio.  Eiter-Conley  Mfg.  Co,  v. 
Mzik,  23  Ohio  Cir.  Ct.  164. 

Oklahoma.  Title  Guaranty  &  Surety 
Co.  V.  Slinker,  42  Okla.  811,  143  Pae. 
41. 

Oregon.  Knapp  v.  Wallace,  50  Ore. 
348,  126  Am.  St.  Eep.  742,  92  Pac. 
1054;  Farrell  v.  Oregon  Gold  Min.  Co., 
31  Ore.  643,  49  Pac.  876;  Aldrich  v. 
Anchor  Coal  &  Development  Co.,  24 
Ore.  32,  41  Am.  St.  Rep.  836,  32  Pac. 
756. 

Pennsylvama.  Phillips  v.  Burling- 
ton Library  Co.,  141  Pa.  St.  462,  23 
Am.  St.  Eep.  304,  21  Atl.  640;  Nash  v. 
Evangelical  Lutheran  Church,  1  Miles 
78;  Bank  of  Virginia  v.  Adams,  1 
Pars.  Eq.  Cas.  534. 

South  Carolina.  Tillinghast  v.  Bos- 
ton &  P.  E.  Lumber  Co.,  38  S.  C.  319, 
17  S.  E.  31,  725. 

Texas.  Louisville  &  N.  R.  Co.  v. 
Missouri,  K.'&  T.  E.  Co.  of  Texas,  40 
Tex.  Civ.  App.  296,  88  8.  W.  413,  89 
S.  W.  276;  Bradley  v.  Burnett  (Tex. 
Civ.  App.),  40  S.  W.  170. 

Washington.  Eich  v.  Chicago,  B. 
&  Q.  E.  Co.,  34  Waah.  14,  74  Pac. 
1008;  Carsten  &  Earles  v.  Leidigh  & 
Havens  T;nmber  Co.,  18  Wash.  450,  39 
li.  E.  A.  548,  63  Am.  St.  Eep.  906,  51 
Pac.  1051. 


Wisconsin.  Pond  du  Lac  Cheese  & 
Butter  Co.  v.  Henningsen  Produce  Co., 
141  Wis.  70,  123  N.  W.  640;  Fitch  v. 
Huntington,  125  Wis.  204,  102  N.  W. 
1066;  Maxcey  v.  McCord,  120  Wis.  571, 
98  N.  W.  529,  923;  Northwestern  Iron 
Co.  V.  Central  Trust  Co.,  90  Wis.  570, 
63  N.  W.  752,  64  N.  W.  323. 

61  Mr.  Justice  Brandeis,  in  Philadel- 
phia &  E.  E.  Co.  V.  McKibbin,  243  V. 
S.  264,  61  L.  Ed.  710,  citing  St.  Louis 
Southwestern  E.  Co.  v.  Alexanderia, 
227  U.  S.  218,  57  Ij.  Ed.  488,  Ann  Cas. 
1915  B  77: 

"The  business  done  by  a  foreign 
corporation  must  be  such  in  character 
and  extent  as  to  warrant  the  inference 
that  it  has  subjected  itself  to  the 
jurisdiction.  St.  Louis  S.  W.  Ey.  v. 
Alexander,  227  U.  S.  218,  33  Sup.  Ct. 
245,  57  L.  Ed.  486,  Ann.  Cas.  1915  B 
77.  In  the  present  case  the  plaintift' 
is  seeking  to  bring  suit  upon  a  cause 
of  action  arising  some  time  before, 
in  connection  with  transactions  in  Eng- 
land, between  the  plaintifE  and  the  de- 
fendant corporation.  To  hold  that  the 
defendant  corporation  may  be  sued  in 
the  United  States,  because  the  man- 
aging director  took  up  certain  business 
for  it  personally  while  traveling  in 
this  country,  instead  of  conducting 
that  business  by  letter,  is  impossible, 
under  the  authorities.  The  case  of 
St.  Louis  S.  W.  Ey.  v.  Alexander, 
supra,  presents  an  entirely  different 
state  of  facts."  Chatfield,  J.,  in 
Smithson  v.  Eoneo,  231  Fed.  849. 
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jurisdiction  of  the  state,  so  that  process  may  be  served  upon  it  or 
unless  it  voluntarily  appears  and  submits  to  the  jurisdiction.  If  a 
corporation  is  not  doing  any  business  in  a  state,  service  of  process 
itpon  an  officer  or  agent  who  happens  to  come  into  the  state,  whether 
on  his  own  business  or  casually  on  business  for  the  corporation  is  not 
service  upon  the  corporation,  and  can  give  no  jurisdiction  as  against 
it,  for  the  officer  or  agent  does  not  represent  the  corporation  in  such 
a  case.  And  by  the  overwhelming  weight  of  authority,  this  is  true 
even  when  there  obtains  in  such  state  a  statute  which  authorizes 
service  of  process  upon  the  officers  or  agents  of  foreign  corporations.*^ 


65  See  generally  §  .6006,  supia. 
See  aJso  the  following  decisions: 
United  States.  Toledo  Bailways  & 
Light  Co.  V.  Hill,  244  U.  S.  49,  61  L. 
Ed.  982;  Mechanical  Appliance  Co.  v. 
Castleman,  215  TJ.  S.  437,  54  L.  Ed. 
272;  Kendall  v.  American  Automatic 
Loom  Co.,  198  U.  S.  477,  49  L.  Ed. 
1133;  Bemington  v.  Central  Pac.  B. 
Co.,  198  IT.  S.  95,  49  L.  Ed.  959;  Penn- 
sylvania Lumbermen's  Mut.  Fire  Ins. 
Co.  V.  Meyer,  197.  U.  S.  407,  49  L. 
Ed.  810;  Caledonian  Coal  Co.  v. 
Baker,  196  U.  S.  432,  49  L.  Ed.  540; 
Cosmopolitan  Min.  Co.  v.  Walsh,  193 
U.  S.  460,  48  L.  Ed.  749;  Conley  v. 
Mathieson  Alkali  Works,  190  U.  S. 
406,  47  L.  Ed.  1113;  Barrow  Steam- 
ship Co.  V.  Kane,  170  U.  S.  100,  42 
L.  Ed.  964;  Goldey  v.  Morning  News, 
156  U.  S.  518,  39  L.  Ed.  517;  Mexican 
Cent.  E.  Co.  v.  Pinkney,  149  U.  S.  194, 
37  L.  Ed.  699;  Fitzgerald  &  Mallory 
Const.  Co.  V.  Fitzgerald,  137  U.  S.  98, 
34  L.  Ed.  608;  St.  Clair  v.  Cox,  106  U. 
S.  350,  27  L.  Ed.  222;  Golden,  Belknap 
&  Swartz  V.  Connersville  Wheel  Co., 
252  Fed.  904;  Atchison,  T.  &  S.  F.  By. 
Co.  V.  Weeks,  248  Fed.  970;  Carpenter 
V.  Willard  Case  Lumber  Co.,  158  Fed. 
697;  Case  v.  Smith,  Lineaweaver  & 
Co.,  152  Fed.  730;  Donovan  v.  Dixie- 
land Amusement  Co.,  152  Fed.  661; 
Green  v.  Chicago,  B.  &  Q.  E.  Co.,  147 
Fed.  767;  Jackson  v.  Delaware  Biver 
Amusement  Co.,  131  Fed.  134;  Martin 
7,   New   Trinidad   Lake   Asphalt   Co.,, 


Ltd.,  130  Fed.  394;  Louden  Machinery 
Co.  V.  American  Malleable  Iron  Co., 
127  Fed..  100^;  Earl  v.  Chesapeake  & 
O.  By.  Co.,  127  Fed.  235;  Central 
Grain  &  Stock  Exchange  of  Hammond 
V.  Board  of  Trade  City  of  Chicago,  125 
Fed.  463;  Scott  v.  Stockholders'  Oil 
Co.,  122  Fed.  835;  American  Locomo- 
tive Co.  v., Dickson  Mfg.  Co.,  117  Fed. 
972;  Bevans  v.  Southern  Missouri  & 
A.  B.  Co.,  114  Fed.  982;  Conley  v. 
Mathieson  -Alkali  Works,  110  Fed.  730, 
aff'd  190  U.  S.  428,  47  L.  Ed.  1122; 
Eeilly  v.  Philadelphia  &  E.  By.  Co., 
109  Fed.  349;  Bust  v.  United  Water- 
works Co.,  Ltd.,  70  Fed.  129;  United 
States  Graphite  Co.  v.  Pacific  Graph- 
ite Co.,  68  Fed.  442;  Fidelity -Trust  & 
Safety  Vault  Co.  v.  Mobile  St.  Ey. 
Co.,  53  Fed.  850;  Eeif snider  v.  Amer- 
ican Imp.  Pub.  Co.,  45  Fed.  433;  Bent- 
lif  V.  London  &  Colonial  Finance  Cor- 
poration, Ltd.,  44  Fed.  667;  Clews  v. 
Woodstock  Iron  Co.,  44  Fed.  31;  St. 
Louis  Wire-Mill-  Co.  v.  Consolidated 
Barb-Wire  Co.,  32  Fed.  802. 

Alabama.  Dozier  Lumber  Co.  v. 
Smith-Isburg  Lumber  Co.,  145  Ala. 
317,  39  So.  714. 

California.  Eureka  Mercantile  Co. 
V;  California  Ins.  Co.,  130  Cal.  153,  62 
Pac.  393;  Fox  v.  Hale  &  Norcross  Sil- 
ver Min.  Co.,  108  Cal.  369,  41  Pac.  308; 
Dickinson  v.  Zubiate  Min.  Co.,  11  Cal. 
App.  656,  106  Pac.  123;  Jameson  v. 
Simouds  Saw  Co.,  2  Cal.  App.  582,  84 
Pac.  289. 
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In  a  well  cojisidered  federal  case,  the  court  said :    ' '  The  decisions  of 


Cotmecticut.  Middlebrooks  v.  Spiing- 
lieia  Fire  Ins.  Co.,  14  Conn.  301. 

IXstrict  of  Columbia,  Doremus  v. 
Xational  Cotton  Improvement  Co.,  39 
App.  Gas.  1  295;  Ambler  v.  Archer,  1 
App.  Gas.  94;  Latlirop  v.  Union  Pac. 
Ey.  Cp.,  7  D.  C.  Ill;  Weymouth  v. 
Washington^  G.  &  A.  E.  Co.,  1  Mac- 
Arthur  19. 

Illinois.  Midland  Pae.  Ey.  Co.  v. 
MoDermid,  91  111.,  170. 

Louisiana.  Southern  Sawmill  Co.  v. 
American  Hard  Wood  Lumber  Co.,  115 
ia.;237,  112  Am.  St.  Rep.  267,  38  So. 
977^ 

Massachusetts.  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274. 

Michigan.  Newell  v.  Great  West- 
ern Ey.  of  Canada  Co.,  19  Mich.  336. 

IVIinnesota.  Lattu  v.  Ontario  &  Min- 
nesota Power  Co.,  131  Minn.  162,  154 
N.  W.  950;  North  Wisconsin  Cattle 
Co.  V.  Oregon  Short  Line  E.  Co.,  105 
Minn.  198,  117  N.  W.  391;  State  v. 
District  Court  of  Eamsey  Co.,  26  Minn. 
233,  2  N.  W.  698. 

Mississippi.  Saxony  Mills  v.  Wag- 
ner &  Co.,  94  Miss.  233,  23  L.  E.  A. 
(N.  S.)  834,  136  Am.  St.  Eep.  575,  19 
Ann.  Gas.  199,  47  So.  899. 

Missoi^ri.  Latimer  v.  Union  Pae. 
Ey.„  4p  Mo.  105,  97  Am.  Dec.  378; 
Zelnicker  Sjipply  Co.  v.  Mississippi 
Cotton  Oil  Co.,  103  Mo.  App.  94,  77  S. 
W.  321. 

Nebraska.  Western  Traders'  Ace. 
Aas'n  V.  Taylor,  62  Neb.  783,  87  N.  W. 
950. 

New  Hampshire.  Kidd  v.  New 
Hampshire  Traction  Co.,  72  N.  H.  273, 
66  L.  e:  A.  574,  56  Atl.  465. 

New  Jersey.  Camden  Eolling  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15; 
Moillin  .V.  Trenton  Mut.  Life  &  Fire 
Ins.  Co.,  24  N.  J.  L.  222,  25  N.  J.  L. 
57;  Groel  v.  United  Elec,  Co., of  New 
Jersey,  6g  N.  J.  Eq.  249,  59  Atl.  640; 


Puster  V.  Parker  Mercantile  Go.  (N.  J. 
Eq.),  59  Atl.  232. 

New  Mexico.  Territory  v.  Baker, 
12  N.  M.  456,  78  Pac'.  624. 

New  York.  Grant  v.  Gananea 
Consol.  Copper  Co.,  117  App.  Div. 
576,  102  N.  Y.  Supp.  642;  Johnston  v. 
Mutual  Eeserve  Fund  Life  Ins.  Co., 
104  App.  Div.  550,  93  N.  Y.  Supp. 
1052;  McQueen  v.  Middletown  Mfgw 
Co.,  16  Johns.  5. 

Oregon.  Knapp  v.  Wallace,  50  Ore. 
348,  126  Am.  St.  Eep.  742,  92  Pac. 
1054;  Aldrich  v.  Anchor  Goal  Co.,  24 
Ore.  32,  41  Am.  St.  Eep.  831,  32  Pae. 
756. 

Pennsylvania.  Phillips  v.  Library 
Co.,  141  Pa.  St.  462,  23  Am.  St.  Eep. 
304,  21  Atl.  640;  Nash  v.  Evangelical 
liUtheran  Church,  1  Miles  78. 

Texas.  Louisville  &  N.  E.  Co.  v. 
Missouri,  K.  &  T.  E.  Go.  of  Texas,.  40 
Tex.  Civ.  App.  296,  88  S.  W.  413,' 89 
S.  W.  276. 

Utah.  Honerine  Mining  &  Milling 
Cp.  v.  Tallerday  Steel  Pipe  &  Tank 
Co.,  31  Utah  326,  88  Pae.  9. 

Washington.  Eieh  v.  Chicago,  B. 
&  Q.  E.  Co.,  34  Wash.  14,  74  Pac.  1008; 
Carstens  &  Earles  v.  Leidigh  & 
Havens  Lumber  Co.,  18  Wash.  450,  39 
L.  E.  A.  548,  63  Am.  St.  Eep.  906,  51 
Pae.  1051. 

In  Jameson  v.  Simonds  Saw  Co.,  2 
Gal.  App.  582,  84  Pac.  289,  the  court 
said:  "At  common  law,  jurisdiction 
'  in  an  action  at  law  could  not  be  ob- 
tained over  a  foreign  corporation  ex- 
cept by  its  voluntary  appearance. 
Under  the  wide  extension  of  business 
and  commercial  intercourse  in  modern 
days,  corporations  formed  for  such 
business  are  accustomed  to  establish 
agencies  and  branches  in  countries 
other  than  that  bf  their  creation,  and 
it  is  now  held  by  English  courts  that 
a  fpreign  corporation,  by  establishing 
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the  Supreme  Court  are  entirely  plain  that  the  service  of  process  upon 
an  officer  of  a  foreign  corporation  which  is  not  engaged  in  business 
in  the  state  where  the  service  is  made  and  has  no  agent  there  engaged 
in  the  transaction  of  its  business,  the  ofi&cer  being  in  the  state  simply 
as  a  traveler,  or  on  his  own  private  affairs,  does  not  confer  jurisdiction 
upon  the  court,  and  this  without  regard  to  the  rank  of  the  officer.  On 
the  other  hand,  it  is  equally  plain  that  if  the  corporation  is  engaged 
in  business  in  the  state  where  the  service  is  made,  or  has  an  officer  or 
agent  there,  appointed  by  it  for  the  transaction  of  its  business  in  the 
state  where  the  service  is  made,  service  upon  such  officer  or  agent,  if 
authorized  by  the  statute  of  the  state,  confers  jurisdiction  of  the 
corporation  upon  the  court. ' '  ®®  The  question  whether  a  foreign  cor- 
poration is  doing  business  in  the  state,  so  that  service  of  process  may 
be  made  upon  its  agent,  is  one  of  due  process  of  law  under  the 
Constitution  of  the  United  States.®' 

A  statute  providing  that  no  foreign  corporation  shall  be  subject 
to  the  jurisdiction  of  the  courts  of  the  state  in  personam  unless  it 
appear  in  the  action  or  have  an  agency  established  in  the  state  for 
the  transaction  of  some  portion  of  its  business  is  only  declaratory  of 


an  office  in  England  and  carrying  on 
business  there,  is  to  be  considered  as 
a  resident  of  England,  and  may  be 
sued  in  its  courts.  Newby  v.  Colts 
Patent  Firearms  Co.,  Law  Eep.  7  Q.  B. 
293  J  Haggan  v.  Comptoir  d'Escompte 
de  Paris,  Law  Eep.  23  Q.  B.  Div.  519. 
Under  the  system  prevailing  in  this 
country,  eorporrations  are  regarded  as 
citizens  of  the  state  in  which  they 
are  created;  but  in  other  states  are 
regarded  as  foreign  corporations,  and 
their  right  to  trahsact  business  there- 
in is  subject  to  such  conditions  and  re- 
strictions as  the  legislatures  of  those 
states  may  prescribe.  For  the  pur- 
pose of  enabling  their  courts  to  ac- 
quire jurisdiction  over  foreign  eorpo- 
rationg  statutory  provisions  for  the 
service  of  process  upon  them  are  en- 
acted, and  must  be  strictly  followed 
in  order  to  give  validity  to  their  judg- 
ments. The  residence  of  a  corpora- 
tion is  within  the  state  in  which  it 
is  created,  and,  so  long  as  it  confines 
the   exercise  of  its  corporate  powers 
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within  that  state,  it  is  beyond  the 
reach  of  the  process  of  courts  of  other 
states.  In  order  that  these  courts 
may  acquire  jurisdiction  to  render  a 
personal  judgment  against  such  for- 
eign corporation  otherwise  than  by  its 
voluntary  appearance,  its  presence  in 
those  states  must  be  manifested  by  the 
transaction  of  its  corporate  business 
therein,  or  by  such  acts  as  will  indi- 
cate the  exercise  therein  of  its  corpo- 
rate powers.  A  fundamental  requisite 
for  acquiring  such  jurisdiction  is  that 
the  foreign  corporation  shall  be  doing 
business  within  the  state  at  the  time 
the  process  of  the  court  is  served 
upon  it." 

66  Brush  Creek  Coal  &  Mining  Co.  v. 
Morgan-Gardner  Elec.  Co.,  136  Fed. 
505.  See  also  Vance  v.  Pullman  Co., 
160  Fed.  707. 

67  Riverside  &  D.  Eiver  Cotton 
Mills  V.  Menefee,  237  U.  S.  189,  59  L. 
Ed.  910;  Wold  V.  J.  B.  Colt  Co.,  102 
Minn.  386,  114  N.  "W.  243. 
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the  general  rule  that  in  the  absence  of  voluntary  appearance,  the 
courts  of  one  state  have  no  jurisdiction  over  a  corporation  created  in 
another  unless  it  is  transacting  some  portion  of  its  corporate  business 
within  the  state  where  sued,  and  that  as  a  corporation  can  act  only- 
through  its  agents,  it  necessarily  ,f  allows  that  if  it  is  doing  business 
in  the  state,  it  must  have  an  agency  there,  within  the  meaning  of  the 
statute,  for  in  no  other  way  can  it  do  business,  and  hence  the  statute 
simply  means  that,  in  the  absence  of  a  voluntary  appearance,  no 
foreign  corporation  shall  be  subject  to  the  jurisdiction  of  the  courts 
of  the  state  unless  it  is  engaged  in  the  transaction  of  some  portion  of 
its  corporate  business  at  the  time  the  action  is  commenced,  which  is 
the  general  rule  prevailing  in  the  absence  of  such  a  statute.^* 

In  preceding  sections  has  been  discussed  at  length  what  constitutes 
"doing  business"  by  foreign  corporations,  within  the  meaning  of 
statutes  regulating  them.®^  "Whether  a  foreign  corporation  is  doing 
business  in  the  state  so  as  to  be  subject  to  process  in  an  action 
against  it  is  distinct  from  the  question  of  whether  it  is  doing  business 
in  the  state  so  as  to  bring  it  within  the  scope  of  a  statute  requiring 
foreign  corporations  doing  business  in  the  state  to  comply  with 
certain  prescribed  conditions.''''  Activities  insufficient  to  make  out 
a  transaction  of  business,  within  the  meaning  of  such  a  statute,  may 

68Farrell  v.  Oregon  Gold-Min.  Co.,  407;  Pomeroy  v.  Hocking  Valley  Ey. 
M  Ore.  643,  49  Pac.  876.  See  also  Co.,  218  N.  Y.  530,  113  N.  E.  504.  TJn-. 
Knapp  V.  Wallace,  50  Ore.  348,  126  less  a  foreign  corporation  is  engaged 
Am.  St.  Eep.  742;  92  Pae.  1054.  in  business  within  the  state,  it  is  not 
69  See-' §§5916-5940,  supra.  brought  within  the  state  by  the  pres- 
to Kendall  V.  Orange-Judd  Co.,  118  ence  at  its  agents.  But  there  is  no 
Minn.  1,  136'  N.  W.  291;  International  precise  test  of  the  nature  or  extent  of 
Text  Book  Ca.  v.  Tone,  220  N.  T.  313,  the  business  tliat  must  be  done.  All 
115  N.  E.  914;  Tauza  v.  Susquehanna  that  is  requisite  is  that  enougibe 
Coal  Co.,  220  N.  Y.  259,  115  N.  E.  915.  done  to  ena.ble  us  to  say  that  the  cor- 
"The  naturd  and  the  extent  of  busi-  poration  is  here.  St.  Louis  S.  W.  Ey. 
ness-  contemplated  by  licensing  stat-  Go.  of  Texas  v.  Alexander,  227  17.  S. 
utes  is  one  thing'.  The  nature  and  ex-  218,  33  Sup.  Ct.  245,  57-  L.  Ed.  486, 
tent  of  business  requisite  to  Satisfy  Ann.  Casi  1915  B,  77;  Washington-Vir- 
the  rules  of  private  international  law  ginia  Ry.  Co.  v.  Real  Estate  Trust  Co. 
may  be  quite  aiiother  thing.  In  say-  of  Phila.,  238  TJ.  S.  185,  35  Sup.  Ct-. 
ing  this  we  concede  the  binding  force  818,  59  L.  Ed.  1262;  Int.  Harvester 
of  the  decision  of  the  Supreme  Corurt  Co.  v.  Ky^,  supra;  Pomeroy  v.  Hock- 
in  Riverside  &  Dan  River  Cotton  ing  Valley  Ry.  Co.,  supra.  If  it'  is 
Mills  V.'  Menefee,  237  U.  S.  189,  35  here  it  may  be  served.  Halsbury,  L. 
Sup.  Ct.  '579,  59  L.  Ed.  910,  and  kin-  C,  in  Compagnie  Grenerale  Transat- 
dred  cases.  Bagdon  v.  Philadelphia  &  lantique  v.  Law,  1899  A.  C.  431." 
Reading  C.  &  I.  Co.,  217  N.  Y.  432,  Tauza  v.  Stsquehanna  Coal  Co.,  220 
438,  111.  N.  E.  1075,  L.  R.  A.  1916  F,  N.  Y.  259,  115  N.  E.  915. 
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yet  be  sufiScient  to  bring  the  corporation  within  the  state  so  as  to 
render  it  amenable  to  proeessJ^  For  the  purpose  of  rendering  a 
foreign  corporation  amenable  to  the  service  of  process,  it  is  essential 
that  it  be  doing  and  transacting  in  the  state  business  for  which  it 
was  incorporated.''*    But  under  a  statute  providing  that  no  foreign 


71  International  Text-Book  Co.  v. 
Tone,  220  N.  Y.  313,  115  N.  E.  914; 
Tauza  v.  Susquehanna  Coal  Co.,  220 
N.  Y.  259,  115  N.  E.  915. 

"It  does  not  follow  that  statutes 
fixing  the  conditions  under  which  a 
foreign  corporation  may  engage  in 
business  in  a  state  are  to  have  the 
same  construction  as  statutes  permit- 
ting a  foreign  corporation  to  be 
served  in  a  state  where  it  may  be 
found.  In  the  former  it  is,  of  course, 
a  more  or  less  continuing  course  of 
business  which  is  meant  to  be  regu- 
lated, whereas  in  the  latter  the  ob- 
ject sought  is  only  to  give  notice  to  a 
corporation  of  a  pending  action.  The 
tendency  is  to  hold  that  whatever  is 
reasonably  effective  for  this  purpose 
is  a  good  service."  Beach  v.  Kerr 
Turbine  Co.,  243  Fed.  706. 

'2  Stegall  V.  American  Pigment  & 
Chemical  Co,  J5G  Mo.  App,  251,  130 
S.  W.  144. 

In  First  National  Bank  v.  Leeper, 
121  Mo.  App.  688,  97  S.  W.  636,  it  was 
said  that  all  agree  that  the  corpora- 
tion must  be  doing  and  transacting 
business,  for  which  it  was  incorpo- 
rated, and  not  merely  what  it  might 
have  authority  to  do,  and  that  there 
must  be  a  doing  of  some  of  the  work 
or  an  exercise  of  some  of  the  func- 
tions for  which  the  corporation  was 
created  to  bring  the  case  within 
the  statute.  This  case  is  cited  with 
approval  in  Stegall  v.  American  Pig- 
ment &  Chemical  Co.,  150  Mo.  App, 
251,  130  S.  W.  144. 

"Counsel  argues  that  the  business 
for  which  the  defendant  was  incor- 
porated was  the  manufacture  of  pig- 
ment.   That  is  true,  but  outside  of  this 


mechanical  work,  the  doing  of  which 
was  an  object  of  the  incorporation,  is 
the  fact  that  to  do  this  it  had  to  do 
other  acts  that  were  just  as  much  cor- 
porate acts  as  was  the  manufacture 
of  this  pigment.  A  corporation,  an 
artificial  body,  cannot  successfully 
manufacture  pigment  or  carry  on  any 
other  work,  whether  simple  or  compU- 
eated,  except  through  its  officers  and 
agents,  whose  acts  as  such  are  part  of 
the  business  of  the  corporation.  It 
is  not  only  the  physical  but  the  men- 
tal work  of  these  officers  and  agents 
that  must  be  relied  on  for  the  suc- 
cessful direction  of  the  affairs  of  a 
corporation,  and  the  exercise  of  these 
acts  by  these  officers  and  agents  is 
just  as  much  part  of  the  operations 
of  the  corporation,  part  of  the  doing 
of  business  by  the  corporation  as  is- 
the  mechanical  or  industrial  work  in 
which  it  is  engaged.  The  evidence 
shows  without  question  that  down  to 
a  very  short  period  immediately  be- 
fore this  suit  was  commenced  the 
headquarters  of  this  corporation  were 
located  in  the  city  of  St.  Louis.  Here 
its  officers  met,  its  board  of  directors 
met,  its  supervising  officers  resided, 
and  frorm  here  it  is  fair  to  assume  that 
the  mechanical  as  well  as  all  other 
operations  carried  on  at  its  works  in 
Illinois  or  elsewhere  had  their  direc- 
tion. We  hold  that  this  is  as  much 
doing  business  and  as  much  within 
the  law  as  the  mechanical  part  itself, 
and  that  without  this  'brain  work,' 
so  to  speak,  this  direction  of  the  con- 
trolling mind  there  could  be  no  suc- 
cessful conduct  of  the  mechanical 
work.  How  near  down  to  the  time  of 
the  institution  of  the  suit  it  is  neees- 
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corporation  shall  transact  business  in  the  state  until  it  shall  have 
filed  copies  of  certain  papers,  and  a  statement  setting  forth,  among 
other  things,  "the  character  of  the  business  in  which  it  is  engaged 
and  in  which  it  proposes  to  engage  in  this  state, ' '  and  also  designated 
"a  citizen  or  corporation  of  this  state  as  its  agent,  upon  whom  legal 
process  against  such  foreign  corporation  may  be  served,"  it  is  held 
that  even  though  the  business  out  of  which  the  cause  of  action  against 
the  corporation  arose  was  not  within  the  business  specified  in  the 
statement  filed  by  it,  the  corporation  coiild  be  effectually  reached  by 
process  served  on  the  designated  agent.''*    When  it  is  said  that  a 


sary  that  this  work  of  direction  should      which  the  corporation  specified  that  it 


Iiave  been  carried  on  in  this  state,  to 
bring  the  corporation  within  the  law, 
as  a  corporation  doing  business  in  this 
state,  we  are  not  prepared  to  say. 
Each  case  must  turn  on  its  own  facts. 
It  is  very  evident,  however,  that  with- 
in a  very  short  time  prior  to  the  in- 
stitution of  this  suit  this  work  of 
direction  was  carried  on  in  this  state, 
and  that  down  to  the  time  of  the  trial 
it  still  had  important  business  in  this 
state.  That  its  board  of  directors 
had  not  met  here  after  April  15,  1908, 
does  not  necessarily  mean  that  the 
company  did  no  business  here  there- 
after. The  funds  of  the  corporation 
were  kept  here  in  bank  down  to  the 
latter  part  of  July,  1908;  the  check- 
book was  here;  checks  were  made 
out  here;  contracts  were  made  here; 
the  very  work  here  sued  for  by 
this  plaintiff  was  contracted  for  in 
this  city;  and  it  was  done  in  this 
city  after  the  contract  was  made.  All 
this  was  within  the  express  charter 
power  of  the  corporation,  and  could 
only  be  done,  to  be  lawful  under  its 
charter."  Stegall  v.  American  Pig- 
ment &  Chemical  Co.,  150  Mo.  App. 
251,  130  S.  W.  144. 

73  Groel  V.  United  Elee.  Co.  of  New 
Jersey,  69  N.  J.  Bq.  397,  60  Atl.  822. 
Garrison,  V.  C,  said:  "To  hold  that 
tlie  agency  created  in  accordance  with 
the  statute  is  only  servable  for  causes 
of  action  arising  out  of  the  business 


intended  to  transact  is  to  limit  the 
act  by  construction  and  implication. 
This  would  be  contrary  to  its  reason 
and  spirit,  and  should  not  be  done. 
The  defendant  companycame  here  and 
obtained  a  license  and  did  business. 
It  appointed  an  agent.  So  long  as  it 
is  proper  to  hold  that,  agency  contin- 
ues, I  think  it  is  servable  for  any 
cause  of  action  which  arose  here  while 
the  company  was  here  transacting 
business.  The  cause  of  action  in  ques- 
tion' was  such.  The  act  (P.  L.  1894, 
p.  347,  §  2)  provides  '  that  the  busi- 
ness of  such  corporation  to  be  carried 
on  within  this  state  is  such  as  may 
be  lawfully  carried  on  by  corporations 
incorporated  under  the  laws  of  New 
Jersey  for  similar  business.'  The  cor- 
poration act  (P.  L.  1896,  p.  307,  §  96) 
provides,  'Foreign  corporations  doing 
business  in  this  state  shall  be  subject 
to  the  provisions  of  this  act,  so  far 
as  the  same  can  be  applied  to  foreign 
corporations.'  That  which  the  de- 
fendant did,  according  to  the  facts 
now  before  the  court,  was  to  come 
into  the  state  of  New  Jersey;  organ- 
ize and  control  a  corporation;  cause 
such  corporation  to  issue  to  it  bonds 
and  stock;  take  such  bonds  and  stock, 
and  with  them,  or  some  of  them,  pur- 
chase the  stocks  held  in  various  New 
Jersey  corporations  engaged  in  the 
business  of  electric  and  gas  lighting, 
and  also  take  from  such  persons  cer- 
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corporation  is  engaged  in  business  in  a  foreign  state, '  and  for  that 
reason  has  voluntarily  subjected  itself  to  the  operation  of  the  laws  of 
such  "foreign  state  regulating  the  service  of  process  on  foreign  corpora- 
.  tions,  reference  is  plainly  had  to  business  operations  carried  on 
within  the  state  through  the  medium  of  agents  appointed  for  that 
purpose  that  are  continuous,  or  at  least  of  some  duration,  and  not 
to  business  transactiorts  that  are  merely  casual,  such  as  an  occasional 
purchase  of  goods  or  materials  within  the  foreign  stated*  A  mere 
casual ;  offer  by  the  president  of  a  foreign  <^brporation,  while  tem- 
porarily sojourning  in  the  state  upon  his  own  business,  in  which  state 
it  has  no  agent  or  place  of  business,  to  receive  a  proposition  relating 
to  the  business  of  his  company,  is  not  a  transaction  of  business  by  an 
agent  in  such  sense  as  authorizes  the  conclusion  that  the  company 
is  transacting  business  in  the  state.  To  be  found  within  the  state,  a 
foreign  corporation  must  have  sent  its  agent  on  whom  service  is  made, 
to  conduct  its  business  therein,  :either  continuously  or  for  a  time,  so 
as  to  complete  a  transaction  or  an  enterprise,  or  at  least  charged  with 
the  duty  of  making  a  particular  contract  in  the  state  or  negotiating 
therein  for  the  company.''^    An  isolated  or  single  sale  of  goods  in  a 

tain  sums  of  money  as  furtHer  con-  business  in  the  sense  which  will  render 
SideratiOn;  and  further  give  a  guar- 
anty that  for  five  years  the  United 
Electric  Company  would  pay  the  in- 
terest on  its  bonds.  Taking  this  all 
together,  it  was  certainly  a  'doing  of 
business'  in  this  state.  If  it  contends 
that  it  had  no  pirwer  to  do  this  busi- 
ness, it  is  met  with  the  doctrine  main- 
tained in  this  state  that  it  may  not 
plead  ultra  vires  while  it  retains  the 
fruits  of  the  alleged  illegar  acts. " 

74  St.  Louis  Wire-Mill  Co.  v.  Con- 
solidated Barb-Wire  Co.,  32  Fed.  802; 
Good  Hope  Co.  v.  Eailway  Barb 
Fencing  Co.,  22  Fed.  635.  See  United 
States  V.  American  Bell  Tel.  Co.,  29 
Fed.  7,  for  elaborate  consideration  of 
the  question  as  to  what  sort  of  busi- 
ness transactions  by  a  foreign  cor- 
poration within  a  state  will  justify 
the  finding  that  it  is  engaged  in  busi- 
ness therein. 

The  United  States  SupTem^  Court 
has  not  undertaken  to  formulate  any 
general  rule  defining  what  transac- 
tion^   are   essential    to    the    doing    of 


the  one  conducting  it  liable  to  servicte 
of'  process.  It  has  gone  no  further 
than  to  say, that  as  to  corporations:' 
"  The  btisiness  must  be  such  in  char- 
acter and  extent  as  to  warrant  the 
inference  that  the  corporation  has  sub- 
jected itself  to  the  jurisdiction  and 
laws  of  the  district  in  which  it  is 
served."  St.  Louis  Southwestern  Ey. 
V.  Alexander,  227  U.  S.  218,  227,  57 
L.  Ed.  486,  -  Ann.  Cas.  1915  B  77, 
quoted  in  Eeyholds  v.  Missouri,  K.  & 
T.  Ey.  Co.,  224  Mass.  379,  113  N.  E. 
413.  See,  in  this  connection.  Com- 
mercial Mut.  Ace.  Co.  V.  Davis,  213 
U.  S.  245,  255,  53  L.  Ed.  782,  787; 
Pennsylvania  Lumbermen's  Mut.  Fire 
Ins.  Co.  V.  Meyer,  197  IT.  S.  415,  49 
L.  Ed.  813. 

76  Galveston  City  Ey.  Co.  v.  Hook, 
40  111.  App.  547,  citing  St.  Louis  Wire- 
Mill  Cof.  V.  Consolidated  Barb-Wire 
Co.,  32  Fed.  802;  Midland  Pac.  E.  Co. 
V.  McDermid,  91  111.  170;  Silsbee  v. 
Quincy  Hotel  Co.,  30  111.  App.  204. 

The  making'  of  a  contract,  or  enter- 
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state  by  a  foreign  corporation,  or  even  occasional  repetitions  of  sueh 
sales  is  not  doing  business  within  the  state,  so  as  to  render  the  corpora- 
tion liable  to  a  personal  judgment  against  it.'''*     "Carrying  on  of 


ing  into  business  relations  with  a 
party,  within  the  boundaries  of  any 
certain  jurisdiction,,  may  render  the 
terms  of  that  contract  subject  to  the 
laws  of  that  jurisdiction,  and  in  eo 
far  as  an  officer  or  agent  of  the  cor- 
poration was  concerned  with  the  mak- 
ing of  sueh  a  contract  he  would  be 
engaged  in  business  for  the  corpora- 
tion. But  the  hotel,  train,  attorney's 
office,  or  casual  place  iii  which  such 
transaction  might  be  had,  could  not 
be  construed  as  a  regular  place  of 
business,  nor  as  an  office  for  the 
transaction  of  business,  of  the  defend- 
ant corporation.  Smithson  v.  Eoneo, 
231  Fed.  349. 

"Nar  would  the  mere  taking  advan- 
tage of  casual  presence  in  any  given 
locality,  and  the  direct  interview  or 
arranging  for  business  by  word  of 
mouth,  instead  of  by  letter  or  tele- 
phone, constitute  the  doing  of  business 
and  the  maintenance  of  a  place  of 
business,  unless  the  circumstance  indi- 
cated that  the  corporation  was  enteT- 
ing  upon  the  actual  conduct  of  busi- 
ness, in  the  mercantile  sense,  in  the 
place  where  the  negotiations  were  be- 
ing had,  and  that  the  appearance  of 
.  accidental  or  casual  coincidence  and 
I  negotiatiom,,  through  the  physical  pres- 
ence of  the  two  parties  at  the  same 
spot,  was  but  a  subterfuge  or  cloak 
to  cover  the  real  facts."  Smithson  v. 
Roneo,  231  Fed.  349. 

76  Beach  v.  Kerr  Turbine  Co.,  243 
Fed.  706. 

"The  question  as  to  what  kiiid  of 
business  by  a  foreign  corporation 
within  a  state  will  justify  a  finding 
that  it  is  engaged  in  business  therein, 
and  validate  a  service  upon  its  agent, 
has  been  very  thoroughly  and  elabo- 
rately discussed  in  the  Circuit  and  Su- 


preme Courts  of  the  United  States, 
and  the  general  consensus  of  opinion 
is  that  the  corporation  must  transact 
within  the  state  some  substantial  part 
of  its  ordinary  business  by  its  officers 
or  agents  appointed  and  selected  for 
that  purpose,  and  that  the  transaction 
of  an  isolated  business  act  is  not  the 
carrying  on  or  doing  business  in  a 
state."  Doe  v.  Springfield  Boiler  & 
Manufacturing  Co.,  104  Fed.  684, 
quoted  in  Jameson  v.  Simonds  Saw 
Co.,  2  Cal.  App.  582,  84  Pac.  289. 

' '  Out  of  the  multitude  of  authorities 
cited,  and  which  have  been  examined 
by  the  court  in  the  course  of  its  labors, 
no  really  satisfactory,  comprehensive, 
and  scientifically  accurate  determina- 
tion of  what  is  necessary  or  may  be 
sufficient  to  constitute  'doing  busi- 
ness' in  a  state  has  been  encountered. 
In  cases  like  those  at  bar,  in  which  the 
corporation  obviously  is  seeking  to  do 
all  the  business  it  can,  and  yet  all  the 
while  escape  the  jurisdiction  of  the 
local  tribunals,  it  probably  would  not 
da  to  accept  the  general  statement  in- 
dulged in  by  the  Supreme  Court  in  St. 
Louis  Ey.  Co.  v.  Alexander,  227  U.  S. 
2i8,  227  (57  L.  Ed.  486,  Ann.  Gas. 
1915  B,  77),  where  Mr.  justice  Day 
deelareid:  'In  a  general  way  it  may 
be  said  that  the  business  must  be  such 
in  character  and  extent  as  to  warrant 
the  inference  that  the  corporation  had 
subjected  i^tself  to  the  jurisdiction 
and  laws  of  the  district  in  which  it  is 
served  anil  in  which  it  is  bound  to 
appear  when  a  proper  agent  has  been 
served  with  process. '  In  so  far  as  thai: 
may  seem  to  imply  a  conscious  'sub- 
jection' of  itself  to  the  'jurisdiction 
and  laws  of  the  district, '  it  could 
hardly  ever  occur  in  a  case  like  the 
ones  at  bar  that  the  inference  could 
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business  by  a  foreign  corporation  in  another  state  means  something 
more  than  a  single  transaction  and  certainly  more  than  the  one 
transaction  of  an  attempt  to  compromise  a  matter  connected  with  a 
contract  of  the  state  where  the  foreign  corporation  resides  and  has  its 
being."  "      To  be  found  within  the  state,  a  foreign  corporation  must 


be  drawn.  Much  more  compelling  lan- 
guage was  indulged  in  by  the  same 
court  in  the  International  Harvester 
Case,  supra,  where  the  same  justice 
declared:  'We  are  satisfied  that  the 
presence  of  a  corp(jration  within  a 
state  necessary  to  the  service  of 
'process  is  shown  when  it  appears  that 
the  corporation  is  there  carrying  on 
business  in  such  sense  as  to  manifest 
its  presence  within  the  state.'  In 
similar  vein,  Mr.  Justice  Brandeis  in 
a  recent  decision  (Philadelphia  & 
Reading  Ey.  Co.  v.  McKibbin,  243  IT. 
S.  264,  37  Sup.  Ct.  280,  61  L.  Ed.  710, 
says:  'A  foreign  corporation  is 
amenable  to  process  to  enforce  a  per- 
sonal liability,  on  the  absence  of  con- 
sent, only  if  it  is  doing  business  with- 
in the  state  in  such  a  manner  and  to 
such  extent  as  to  warrant  the  infer- 
ence that  it  is  present  there.'  So, 
also,  it  was  said  by  Judge  Hawley,  of 
this  circuit,  in  Doe  v.  Springfield 
Boiler  &  Mfg.  Co.,  104  Fed.  684,  687, 
44  C.  C.  A.  128,  131:  'The  general 
consensus  of  opinion  is  that  the  cor- 
poration must  transact  within  the 
state  some  substantial  part  of  its  ordi- 
nary business  by  its  officers  or  agents 
appointed  and  selected  for  that  pur- 
pose, and  that  the  transaction  of  an 
isolated  business  act  is  not  the  carry- 
ing on  or  doing  business  in  a  state.' 
Just  what  may  be  meant  in  that  state- 
ment by  the  phrase  'some  substantial 
part  of  its  ordinary  business'  is  per- 
haps indefinite;  but  I  think,  upon  rea- 
son and  authority,  it  may  be  said  that 
if  the  corporation  is  engaged  in  a 
more  or  less  continuous  effort,  not 
merely  casual,  sporadic,  or  isolated,  to 
conduct  and  carry  on  within  the  state 


some  part  of  the  business  in  which  it 
is  usually  and  generally  engaged,  it 
may  be  said  with  due  and  becoming 
propriety  to  be  'doing  business'  with- 
in such  state.  "^  Knapp  v.  Bullock 
Tractor  Co.,  242  Fed.  543. 

77  William  Grace  Co.  v.  Henry 
Martin  Bricjc*  Mach.  Mfg.  C... 
174  Fed.  131;  Louden  Machiii 
ery  Co.  v.  American  Malleable 
Iron  Co.,  127  Fed.  1008.  See,  however, 
Brush  Creek  Coal  &  Mining  Co.  v 
Morgan-Gardner  Elec.  Co.,  136  Feil. 
505;  Houston  v.  Filer  &  Stowell  Co., 
85  Fed.  757;  Fbnd  Du  Lac  Cheese  & 
Butter  Co.  v.  Henningsen  Produce  Co., 
141  Wis.  70,  128  N.  W.  640. 

See  also  §  5919,  supra. 

In  Louden  Machinery  Co.  y.  Amer- 
ican Malleable  Iron  Co.,  127  Fed.  1008. 
the  court  said:  "As  yet,  I  cannot  be- 
lieve that  a  foreign  corporation,  hav- 
ing a  difference  with  an  Iowa  citizen 
concerning  a  contract  not  made  in  this 
state  surrenders  itself  to  Iowa  courts 
because  an  agent,  with  or  without  au- 
thority, comes  to  this  state,  seeking 
to  adjust  such  difference.  If  such  be 
the  law,  then  compromises,  so  much 
favored  by  law,  are  largely  at  an  end 
as  to  foreign  corporations.  The  only 
case  called  to  my  attention,  uphold- 
ing plaintiff's  contention,  is  one  de- 
cided on  the  circuit  by  Judge  Gross- 
cup,  in  the  ease  of  Houston  v.  Filer 
(C.  C),  85  Fed.  757.  But  that  case  is 
not  authoritative,  and,  standing  alone, 
as  it  does,  I  cannot  follow  it.  Nor  is 
the  other  case  cited  by  plaintiff's 
counsel  (Insurance  Co.  v.  Spratley,  172 
U.  S.  602.611,  19  Sup.  Ot.  308,  43  L. 
Ed.  569)  in  point.  Because  in  that 
case  the  company  for  years  had  done 
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have  sent  its  agent  on  whom  service  is  made  to  the  state  to  conduct  its 
business  therein,  either  continuously  or  for  a  time,  so  as  to  complete 
the  transaction  or  an  enterprise,  or  at  least  charged  with  the  duty  of 
making  a  particular  contract  in  the  state,  or  negotiating  therein  for 
the  company^*  The  mere  making  of  a  contract  .by  a  foreign  corpora- 
tion in  the  state,  to  be  performed  in  another  state,  and  the  fact  that 
the  vice  president  and  general  manager  of  the  corporation,  at  the  time 
of  the  service  upon  him  in  an  action  against  the  corporation,  was 
temporarily .  within  the  state  for  the  purpose  of  negotiating  a  sale  of 
the  property  of  the  corporation,  was  not  invoking  the  comity  of  the 
state  by  the  corporation  for  the  exercise  of  its  franchise  or  the  trans 
action  of  any  portion  of  the  business  for  which  it  was  organized,  and 
did  not  under  the  statute,  give  the  court  jurisdiction  of  the  defendant, 
the  service  on  such  officer  should  be  quashed.''^ 

The  mere  ownership  of  lands  in  a  state  by  a  railroad  corpora- 
tion organized  under  an  act  of  Congress,  which  has  no  office  and 
holds  no  meetings  in  the  state,  or  the  bringing  of  suits  there  to 
protect  its  lands  against  trespassers  does  not  have  the  effect  of 
putting  the  corporation  in  the  state  for  the  purpose  of  a  personal. 


business  in  and  under  the  laws  of  the 
state,  including  the  issuance  of,  and 
the  delivery  -within  the  state  of,  the 
policy  in  suit.  The  company  having 
quit  business  in  the  state,  an  officer 
went  to  adjust  the  claim,  and,  while 
there,  notice  of  suit  was  served  on 
him.  Judgment  by  default  being  ren- 
dered, it  was  upheld  by  the  Supreme 
Court.  But  the  state  of  facts  in  that 
ease  were  quite  different  from  those 
in  the  case  at  bar.  In  that  case  the 
company  for  years  had  done  business 
in  the  state,  and  such  business  had 
been  done  under  the  statutes  of  the 
state.  The  policy  in  suit  was  issued 
by  virtue  of  the  laws  of  the  state. 
The  officer  had  authority  to  make  a 
settlement.  In  the  case  at  bar  the 
defendant  had  never  done  business  in 
Iowa.  And  the  officer  had  no  au- 
thority to  make  a  settlement,  but 
could  only  carry  the  proposition  back 
to  Chicago  and  lay  it  before  his  board 
of  directors." 

See  §  6042,  infra. 

In  William  Grace  Co.  v^  Henry  Mar- 
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tin  Brick  Mach.  Mfg.  Co.,  174  Fed. 
131,  the  court  distinguished  Houston 
V.  Filer  &  8towell  Co.,  85  Fed.  757,  on 
the  ground  that  the  general  manage) 
of  the  defendant  corporation  was  in 
the  state  in  reference,  to  the  subject- 
matter  involved  in  the  suit. 

78  Galveston  City  Ey.  Co.  v.  Hook, 
40  111.  App.  547,  quoted  with  approrval 
in  Eush  v.  Foos  Mfg.  Co.,  20  Ind.  App. 
515,  51  N.  E.  143.  See  also  Geo.  Wm. 
Bentley  Co.  v.  Chivers  &  Sons,  Ltd., 
215  Fed.  959. 

79  Aldrich  v.  Anchor  Coal  &  Devel- 
opment Co.,  24  Ore.  32,  41  Am.  St. 
Eep.  83,  32  Pac.  756. 

The  negotiations  of  loans  or  placing 
of  securities  does  not  of  itself  consti- 
tute doing  business  in  the  state. 
Honeyman  v.  Colorado  Fuel  &  Tr-i 
Co.,  133  Fed.  96;  Caesar  v.  Capell,  - 
Fed.  403;  Gilchrist  v.  Helena,  H.  & 
&  S.  E.  Co.,  47  Fed.  593;  Clews  v. 
Woodstock  Iron  Co.,  44  Fed.  31;  Pay- 
son  v.  Withers,  5  Biss.  269,  Fed.  Cas. 
No.  10,864. 
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judgment  against  it,  based  on  service  of  summons  upon  one  of 
its  officers  while  passing  through  the  state  on  a  railroad  train,  and 
such  service  is  insufficient  to  authorize  personal  judgment  against 
it.*"  The  keeping  of  a  bank  account  in  another  state  is  not  a 
doing  of  business  in  such  state  so  as  to  make  the  corporation  liable  to 
service  there.*'  The  sale  by  a  local  carrier  of  through  tickets  does  not 
involve  a  doing  of  business  within  the  state  by  each  of  the  connecting 
carriers.  If  it  did,  nearly  every  railroad  company  in.  the  county 
would  be ' '  doing  business ' '  in.  every  state.*"  The  selling  of  tickets  good 
over  the  lines  of  a  foreign  railway  corporation  by  agents  of  other 
corporations,  does  not,  standing  alone,  constitute  the  doing  of  busi- 
ness by  the  foreign  corporation  within  the  state  of  sale  of  the  tickets.'^ 
The  mere  solicitation  of  business  without  more  commonly  has  been 
held  not  to  be  the  doing  of  business  within  a  state.**    Service  of 


80  Caledonian  Coal  Go.  v.  Baker,  196      through     the     Yellowstorne     National 


U.  S.  432,  49  L.  Ed.  540,  aff'g  12  N. 
M.  456,  78  Pac.  624. 

81  Honeyman  v.  Colorado  Fuel  & 
Iron  Co.,  133  Fed.  96;  Swann  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  100 
Fed.  922. 

88  Philadelphia  &  R.  R.  Co.  v.  Mc- 
Kibbin,  243  U.  S.  264,  61  L.  Ed.  710. 

' '  The  phrase  '  doing  ^businesp, '  *  ♦  * 
with  relation  to  foreign  corporations 
doing  business  in  the  state,  does  not 
include  a  foreign  railroad  corporation 
having  the  road  and  traffic  without 
the  state,  but  having  an  office  therein 
which  sells  tickets  over  its  lines." 
Doty  v.  Michigan  Cent.  Ry.,  8  Abb. 
Pr.  (N.  Y.)  427,  428,  quoted  with  ap- 
proval in  Johan&on  v.  Alaska  Tread- 
well  Gold  Min.  Co.,  225  Fed.  270. 

83  Peterson  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  205  U.  S.  364,  51  L.  Ed'.  841;  Allen 
V.  Yellowstone  Park  Transp.  Co.,  154 
Fed.  504;  Reynolds  v.  Missouri,  K.  & 
T.  R.  Co.,  224  Mass.  379,  113  N.  E.  413. 

See  Allen  v.  Yellowstone  Park 
Transp.  Co.,  154  Fed.  504,  where  it  was 
held  that  the  selling  by  a  railroad 
company  of  tickets  for  a  defendant 
foreign  transportation  company  enti- 
tling the  holder  to  transportation  bv 
defendant's    lines    of     transportation 


Park  did  not  render  the  defendant 
subject  to  the  jurisdiction  of  the 
court. 

84  United  States.  Carpenter  v.  Wil- 
lard  Case  Lumber  Co.,  158  Fed.  697. 
See  also  McGuire  v.  Great  Northern 
Ry.  Co.,  155  Fed.  230. 

Illinois.  Booz  v.  Texas  &  P.  R.  Co., 
250  111.  376,  95  N.  E.  460. 

Massachusetts.  Reynolds  v.  Mis- 
souri, K.  &  T.  R.  Co.,  224  Mass.  379, 
113  N.  E.  413. 

Minnesota.  North  Wisconsin  Cattle 
Go.  V.  Oregon  Short  Line  R.  Co.,  105 
Minn.  198,  117  N.  W.  391. 

Rhode  Island.  Berger  v.  Pennsyl- 
vania R.  Co.,  27  R.  I.  583,  9  L.  R.  A. 
(N.  S.)  1214,  8  Ann.  Gas.  941,  65  Atl. 
261. 

Washington.  Arrow  Lumber  & 
Shingle  Co.  v.  jCTnion  Pac.  R.  Co.,  53 
Wash.  629,   102  Pac.  650. 

In  ordet  to  render  a  foreign  corpo- 
ration amenable  to  the  service  of 
process  the  business  done  by  it  in  the 
state  must  be  more  than  mere  solicita- 
tion at  business,  or  advertising  in  the 
interest  of  the  company's  business. 
International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  579,  584-589,  58  L. 
Ed.    1479,    1481-1483:    Green    v.   Chi- 
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process  upon  the  agent  of  a  foreign  railway ,  corporation  who  was 


cago,  B.  &  Q.  E.  Co.,  205  U.  S.  530, 
533,  51  L.  Ed.  916,  917;  Parpenter  v. 
Willard  Case  Lumber  Co.,  158  Fed. 
697;  Goepfert  v.  Gompagnie  Geii^rale 
Transatlamtique,  156  Fed.  196;  Case 
v.  Smith,  Lineaweaver  &  Co.,  152  Fed. 
730;  Buffalo  Glass  Co.  v.  Manufac- 
turers' Glass  Co.,  U2  Fed.  273;  Board- 
man  V.  S.  S.  MeClure  Co.,,  123  Fed. 
614;  Union  Associated  Press  v.  Times- 
Star  Co.,  84  Fed.  419;  N.  K.  Fairbank 
&  Co.  V.  Cincinnati,  N.  0.  &  T.  P.  Ey. 
Co.,  54  Fed.  420,  38  L.  e!  A.  271;  Max- 
well V.  Atchison,  T.  &  S.  F.  E.  Co.,  34 
Fed.  286;  Carpenter  v.  Westinghouse 
Air-Brake  Co.,  32  Fed.  434. 

In  considering  whether  the  facts 
showed  a  doing  of  business  within  the 
state  by  a  foreign  corporation  to  the 
extent  which  would  authori4;e  the 
service  of  process  upon  its  agents  en- 
gaged in  the  transaction  of  such  busi- 
ness, Mr.  Justice  Day,  in  International 
Harvester  Co.  v.  Kentucky,  234  XT.  S. 
579,  58  L.  Ed.  1479,  said:  "As  we 
have  said,  we  think  it  was.  Here  was 
a  continuous  course  of  business  in  the 
solicitation  of  orders  which  were  sent 
to  anbtker  state,  and  in  response  to 
which  the  machines  of  the  Harvester 
Company  were  delivered  within  the 
state  of  Kentucky.  This  was  a  course 
of  business,  nOt  a  single  transaction. 
The  Agents  not  only  solicited  such  or- 
ders in  Kentucky,  but  might  there 
receive  payment  in  money,  checks,  or 
drafts.  Tliey  might  take  notes  of 
customers,  vvhieh  notes  were  made 
payable,  and  doubtless  were  collected, 
at  any  bank  in  Kentucky.  This  course 
of  conduct  of  authorized  agents  with- 
in the  state  in  our  judgment  consti- 
tuted a  doing  of  business  there  in 
such  wise  that  the  Harvester  Com- 
pany might  be  fairly  said  to  have 
been  there;  doing  business,  and  amen- 
able to  the  process  of  the  courts  of 
the  state.    It  is  argued  that  this  con- 


clusion is  in  direct  conflict  with  the 
case  of  Qxeen  v.  Chicago,  B.  &  Q.  E. 
Co.,  205  U.  S.  530,  51  L.  Ed.  916,  27 
Sup.  Ct.  Eep.  595.  We  have  no  desire 
to  depart  from  that  decision  which, 
however,  was  an  extreme  case.  There 
the  railway  company,  ca,rrying  on  no 
business  in  Pennsylvania,  other  than 
that  hereinafter  mentioned,  and  hav- 
ing its  organization  and  tracks  in  an- 
other state,  was  sought  to  be  held 
liable  in  the  Circuit  Court  of  the 
United  States  for  the  eastern  district 
of  Pennsylvania  ,by  service  upon  one 
Heller,  who  was  described  as  an  agent 
of  the  corporation.  As  incidental  and 
collateral  to  its  business  proper  the 
company  solicited  freight  and  pas- 
senger traf&c  in  other  parts  of  the 
country  than  those  through  which  its 
tracks  ran.  For  that  purpose  it  em- 
ployed Heller,  who  had  an  of&ee  in 
Philadelphia,  where  he  was  known  as 
district  freight  and  passenger  agent, 
to  procure  passengers  and  freight  to 
be  transported  over  the  ■  company 's 
line.  He  had  clerks  and  traveling  pas- 
senger and  freight  agents  who  re- 
ported to  him.  He  sold  no  tickets  and 
received  no  payment  for  transporta- 
tion of  freight  but  took  the  money  of 
those  desiring  to  purchase  tickets  and 
procured  from  one  of  the  railroads 
running'  west  from  Philadelphia  a 
ticket  for  Chicago  and  a  prepaid  order 
which  gave  the  holder  the  right  to 
receive  from  the  company  in  Chicago 
a  ticket  over  its  road.  Occasionally  he 
sold  to  railroad  employees,  who  al- 
ready had  tickets  over  intermediate 
lines,  orders  for  reduced  rates  over 
the  company's  line.  In  some  cases, 
for  the  convenience  of  shippers  who 
had  received  bills  o£  lading  from  the 
initial  line  for  goods  over  the  com- 
pany's line,  he  exchanged  bills  of  lad- 
ing over  its  line,  which  were  not  in 
force    until     the     freight    had    been 
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soliciting,  within  the  state,  passenger  and  freight  traffic,  to  be  routed 
over  its  line,  none  of  which  is  in  the  state,  is  insufficient  to  bind  the 
corporation,  as  such  act  does  not  constitute  "doing  business"  in  the 
state.^  But  considered  in  connection  with  other  circumstances,  such 
as  the  solicitation  of  business,  correspondence  as  to  complaints,  advice 
as  to  passenger  business,  it  may  constitute  a  doing  of  business  within 
the  state  sufficient  to  subject  it  to  the  service  of  process.** 

Having  an  office,  the  employment  by  a  foreign  railroad  company  of  a 
' '  district  freight  and  passenger  agent  to  solicit  and  procure  passengers 
and  freight  to  be  transported  over  the  defendant's  line,"  and  having 
under  his  direction  "several  clerks  and  various  travelling  passenger 


actually  received  by  the  company. 
Summarizing  these  facts,  Mr.  Justice 
Moody,  speaking  for  the  court,  said 
(p.  533):  'The  business  shown  in  this 
case  was  in  substance  nothing  more 
than  that  of  solicitation.  Without  un- 
dertaking to  formulate  any  general 
rule  defining  what  transactions  will 
constitute  "doing  business"  in  the 
sense  that  liability  to  service  is  in- 
curred, we  think  that  this  is  not 
enough  to  bring  the  defendant  within 
the  district  so  that  process  can  be 
served  upon  it.'  " 

Where  a  foreign  manufacturing  cor- 
poration having  a  contract  with  a  resi- 
dent of  the  state  for  the  sale  of  its 
goods  sends  its  traveling  agents  into 
the  domestic  state  for  the  purpose  of 
advertising  the  goods,  and  pushing  the 
sales  by  giving  exhibitions  and  demon- 
strations of  the, merits  of  such  goods, 
and  by  assisting  the  agents  of  the 
domestic  corporation  in  getting  cus- 
tomers and  orders  for  such  goods, 
such  orders  to  be  filled  by  the  do- 
mestic corporation  out  of  its  stock, 
such  acts  or  transactions  on  the  part 
of  such  agents  do  not  constitute  do- 
ing business  within  the  state  by  the 
foreign  corporation,  and  service  of 
diimmons  upon  the  secretary  of  state 
is  not  valid  on  the  foreign  corporation. 
Harrell  v.  Peters  Cartridge  Co.,  36 
Okla.  684,  44  L.  R.  A.  (N.  S.)  1094, 
129  Pae.  872. 
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85  North  Wisconsin  Cattle  Co.  v. 
Oregon  Short  Line  E.  Co.,  105  Minn. 
198,  117  N.  W.  391,  citing  Green  v. 
Chicago,  B.  &  Q.  E.  Co.,  205  XT.  S.  530, 
'51  L.  Ed.  916. 

86  Eeynolds  v.  Missouri,  K.  &  T.  B. 
Co.,  224  Mass.  379,  113  N.  E.  413. 
See,  however.  Mechanical  Appliance 
Co.  v.  Castleman,  215  U.  S.  437,  54  L. 
Ed.  272. 

"The  affidavits  show  that  the  de- 
fendants during  the  year  1915,  and 
prior  thereto,  were  the  owners  of  sev- 
eral vessels  engaged  in  transporting 
merchandise  on  the  Great  Lakes,  and 
operating  a  line  of  vessels  carrying 
cargoes  in  interstate  commerce  to  and 
from  Buffalo,  coming  to  this  port  peri- 
odically during  the  season  of  naviga- 
tion, where  freights  were  collected  by 
local  agents,  crews  paid  off,  and  ves- 
sels fitted  out,  repaired,  or  laid  up 
for  the  winter,  as  necessary,  within 
the  jurisdiction  of  this  court.  In  these 
circumstances,  even  though  none  of 
the  vessels  happened  to  be  in  port  at 
the  time  of  serving  the  summons,  I 
think  that  the  corporations  defendant 
were  at  that  time  transacting  busi- 
ness within  the  western  district  of 
this  state,  and  that  service  upon  an 
officer  was  good  and  should  not  be  set 
aside."  Frontier  S.  S.  Co.  v.  Frank- 
lin S.  S.   Co.,  233  Fed.  127. 
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and  freight  agents"  has  been  held  not  to  constitute  "doing  business 
within  the  state. ' ' "  The  employment  by  a  foreign  railroad  corpora- 
tion, not  owning  or  operating  a  line  of  railway  in  the  state,  of  an  agent 
to  solicit  in  the  state,  freight  for  ultimate  shipment  over  its  lines  of 
railway  in  other  states,  is  not  doing  business  in  the  state  so  as  to 
render  the  corporation  amenable  to  service  of  process  in  the  state.'* 
A  foreign  railroad  corporation  will  not  be  held  to  be  doing  business  in 
the  state  so  as  to  be  subject  to  service  of  process,  merely  on  account 
of  the  fact  certain  so-called  "subsidiary  companies"  did  business  in 
the  state.™ 

The  mere  maintaining  an  office  within  the  state  does  not  establish 
a  doing  of  business  there  so  as  to  subject  the  corporation  to  service 
of  process.'"  The  fact  that  stationery  is  printed  or  the  corpora- 
tion's name  is  placed  on  the  door  for  a  resident  agent's  convenience 
is  not  a  determining  factor,  the  real  question  being  whether  the  office 
is  maintained  for  the  actual  doing  of  the  business  of  the  corporation.®^ 


87  Philadelphia  &  R.  R.  Co.  v.  Me- 
Kibbin,  243  U.  S.  264,  61  L.  Ed.  710. 

A  foreign  corporation  which  main- 
tains an  office  in  the  state  and  em- 
ploys agents  at  such  office  to  solicit 
business  and  to  sell  railway  tickets 
is  doing  business  in  the  state  ao  as  to 
be  liable  to  service  of  process  in  an 
action  against  it.  Chesapeake  &  O. 
By.  Co.  V.  Stojanowski,  191  Fed.  720. 

88Berger  v.  Pennsylvania  E.  Co., 
27  E.  I.  583,  9  L.  B.  A.  (N.  S.)  1214, 
8  Ann.  Cas.  941,  65  Atl.  261. 

89  Philadelphia  &  B.  B.  Co.  v.  Mc- 
Kibbin,  243  U.  S.  264,  61  L.  Ed.  710; 
Peterson  v.  Chicago,  B.  I.  &  P.  E.  Co., 
205  U.  8.  364,  51  L.  Ed.  841. 

90  Green  v.  Chicago,  B.  &  Q.  E.  Co., 
205  U.  S.  530,  532,  51  L.  Ed.  916,  917; 
Goepf  ert  v.  Compagnie  Gen^rale  Trans- 
atlantique,  156  Fed.  196;  McGuire  v. 
Great  Northern  By.  Co.,  155  Fed.  230; 
Case  V.  Smith,  Lineaweaver  &  Co., 
152  Fed.  730;  Honeyman  v.  Colorado 
Fuel  &  Iron  Co.,  133  Fed.  96;  Union 
Associated  Press  v.  Times-Star  Co., 
84  Fed.  419;  N.  K.  Fairbank  &  Co.  v. 
Cincinnati,  N.  0.  &  T.  P.  By.  Co.,  54 
Fed.  420,  21  L.  B.  A-  289;  Clews  v. 

'Woodstock  Iron  Co.,  44  Fed.  31;  Max- 


well v.  Atchison,  T.  &  S.  F.  B.  Co.,  34 
Fed.  286;  People  v.  Horn  Silver  Min. 
Co.,  105  N.  Y.  76,  11  N.  B.  155;  Galena 
Mining  &  Smelting  Co.  v.  Frazier,  20 
Pa.   Super.  Ct.  394. 

A  corporation  has  been  held  not  to 
be  doing  business,  in  the  sense  of 
maintaining  a  regular  place*  of  busi- 
ness and  being  liable  to  service,  where 
the  business  is  really  that  of  another 
corporation  which  it  controls.  Peter- 
son v.  Chicago,  E.  I.  &  P.  E.  Co.,  205 
U.  S.  364,  51  L.  Ed.  841;  Conley  v. 
Mathieson  Alkali  Works,  190  II.  S. 
406,  47  L.  Ed.  1113;  Smithson  v.  Eoneo, 
231   Fed.    349. 

91  Board  of  Trade  v.  Hammond  Elp- 
vator  Co.,  198  U.  S.  424,  49  L.  Ed. 
1111;  Doe  V.  Springfield  Boiler  & 
Manufacturing  Co.,  104  Fed.  684;  N 
K.  Fairbank  &  Co.  v.  Cincinnati,  N. 
O.  &  T.  P.  By.  Co.,  54  Fed.  420. 

Under  a  statute  providing  that  sum- 
mons shall  be  served  by  delivering  m 
copy  thereof,  if  the  suit  be  against  a 
foreign  corporation  doing  business  in 
the  state,  to  any  agent,  cashier  ';< 
secretary  thereof,  the  employment  by 
a  foreign  corporation,  engaged  in  min- 
ing in  another  jurisdiction,  of  a  pur- 
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Where  a  corporation  publishing  a  newspaper  in  the  state  of  its  creation 
maintains  in  addition  thereto  in  another  jurisdiction  an  office  at  which 
is  employed  a  permanent  office  force  which  furnishes  general  press 
reports  to  other  publications,  it  is  doing  business  in  that  jurisdiction, 
so  as  to  be  subject  to  service  of  process  in  an  action  against  it.^^ 
A  foreign  corporation*  having  an  office  in  the  state  in  charge  of  a 
sales  manager,  who  had  a  number  of  sales  agents  operating  under  him, 
taking  orders  for  plants,  which  were  subject  to  approval  of  the  corpora- 
tion at  its  home  office,  has  been  held  to  be  doing  business  in  the  state, 
although  it  did  not  own  any  property  in  the  state,  its  office  furniture 
and  equipment,  with  the  exception  of  its,  exhibition  plant,  being 
leased.^'  Under  a  statute  providing  that  where  a  corporation,  com- 
pany or  individual  has  an  office  or  agency  in  any  county  for  the 
transaction  of  business,  any  suits  growing  out  of  or  connected  with  the 
business  of  that  office  or  agency  may  be  brought  in  such  county,  and 
that  service  of  process  may  be  made  on  the  agent  or  clerk  employed  in 
such  office  or  agency  in  all  such  suits,  the  office  or  agency  need  not  be 
permanent,  rather  than  transient,  nor  the  business  carried  on  be  a 
considerable  share  of  that  done  by  the  principal,  but  it  is  sufficient  if 
the  principal  have  an  office  or  agency  in  the  county  in  which  the  suit 
growing  out  of,  or  connected  with,  the  business  of  that  office  or  agency 
is  brought,  and  service  of  the  notice  be  made  upon  an  agent  or  clerk 
employed  in  that  office  or  agency,  and  while  there  must  be  an  office  or 

chasing  agent,  whose  salary  and  office  92Eieke,tts    v.    Sun    Prtg.    &   Pub. 

rent, and  expenses  are  paid  by  it,  and  Ass'n,  27  App.  Oas.   (D.  C.)  222. 

whose  name  and  that  of  the  corpora-  93  Swift    v.    Matthews   Engineering 

tion    appears    in    the    telephone    and  Co.,  178  IS-  Y.  App.  Div.  201,  165  N:  Y. 

city  directories,  but  whose  authority  Supp.  13f.     See  also-  Prigge  v.  Selz, 

and  power  is  circumscribed  and  lim-  Schwab    &    Co.,    134   Minn.   245,   158 

ited  to  specific  acts  for  placing,  orders  N.  W.  978., 

for  the  purchase  of  goods  subject  to  In  Taujga  v.  Susquehanna  Coal.  Co., 
approval  and  to  forwarding  goo^s  to  220  N.  ¥^259,  115  N.  B.  915,  and  also 
the    corporation    in    the    jurisdiation  in  Intern9,tional  Harvester  Co.  v.  Ken- 
where  it  is  engaged  in  mining  is  not  tuckyj  25.4  TJ.  S.  579,  58  L.  Ed.  479, 
doing  business  in  the  state,  so  as  to  therein,  quoted    and    cited    with   ap- 
be   subjected   to   a   judgment  in   per-  proval,  it  was  held  that  the  activities 
ftonam  by  service  upon  such  purchas-  of    a    foreign    corporation,    exercised 
ing  agent.    Johanson  v.  Alaska  Tread-  through  appointed  sales  agents,  being 
well  Gold  Min.  Co.,  225  Fed.  270.  systematic  and  regular,  were  sufScient 
See  also  Smith  &  Co.  v.  Dickinson,  to  subject  such  corporation  to  the  proc- 
81  Wash.   465,   142,  Pac.    1133,  where  ess  of  the  courts  of  the  state  in  which 
under  almost  the  same   facts,  it  was  such  activities  were  exercised, 
held  that  the  corporation  was  not  do- 
ing business   in    the   state    of   Wash- 
ington. 
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agency,  and  an  agent  or  clerk  employed  therein,  as  there  is  no  fixed 
rule  given  for  ascertaining  what  constitutes  an  office  or  agency,  that 
question  must  be  determined  necessarily  by  the  facts,  in  each  case.** 
Under  a  statute  providing  that  actions  may  be  brought  against  rail- 
way corporations,  the  owners  of  mail  stages,  or  other-  line  of  coaches 
or  ears  in  any  county  through  which  the  line  or  road  thereof  passes 
or  is  operated  and  another  statute  providing  that  where  a  corpora- 
tion has  an  office-  or  agency  in  any  county  for  th.e  transactio:^  of 
business,  and  suits .  growing ;  out  of  or  connected  with  the  business 
of  that  office  or  agency  may  be  brought  in  the  county  where  such 
office  or  agency  is  located,  it  was  held  that  a  foreign  corporation 
which  had  within  the  state  a  train  of  cars,  its  personal  property, 
to  which  were  attached  the  brakes  which  it  malnufactured  and  Sold, 
which  train  of  cars  were  exhibited  and  used  simply  for  the  purpose 
of  advertisement  and  exhibition,  the  cars  not  being  used  for  the 
purpose  of  carrying  freight  or  passengers,  was  not  amenable  to  the 
jurisdiction  of  a  court  held  within  the  state.** 


94  Locke  V.  Chifeago  Chronicle  Co., 
107  Iowa  390,  78  N:  W.  49.  See  also 
for  construction  of  such  statute.  Wick- 
ens  V.  Goldstone,  97  Iowa  646,  66  N. 
W.  896;  Grolss  v.Nichols,  72  Iowa  239, 
33  N.  W.  653;  Philp  v.  Covenant  Mut. 
Benefit  Ass'n,  62  Iowa  633,  17  N.  W. 
903. 

85  Carpenter  v.  Westinghouse  Air- 
Brake  Co.,  32  Fed.  434.  Mr.  justice 
Brewer,  in  construing  the  statute, 
said:  "It  refers  to  cases  in  which  a 
foreign  corporation  establishes  an 
agency  or  office  in  any  county  in  this 
state  for  the  purpose  of  carrying  on 
the  business  for  which  the  corporation 
is  organized.  If  '  the  air-brake  com- 
piany,  which  is  a  manufacturer  and 
seller  of  brakes,  establish  in  any 
county  in  this  state  an  agency  or  office 
for  the  selling  of  its  brakes,  or  a  place 
for  the  manufacture  of  its  brakes,  then 
it  would  be  transplanting  a  portion  of 
its  business  to  this  state,  and  might 
be  said  to  be  found  within  the  state 
for  the  purpose  of  suit.  Take  another 
illustration.  Suppose  there  was  a  cor- 
*  poration  in  Illinois  .engaged  in  the 
breeding  and  selling  of  Norman  horses. 


and  it  should  send  one  of  its  principal 
officers  to  this  state  to  attend  the 
various  county  fairs  with  some  of  its 
fine  animals.  In  one  sense  it  is  carry- 
ing on  a  business,  that  is  it  is  engaged 
in  advertising,  but  can  it  be  said  it 
is  engaged  in  the  business  for  which 
it  is  incorporated?  Can  it  be  said  to 
have  established  an  office  or  agency  in 
this  state  for  the  carrying  on  of  that  , 
business?  If  we  say  that  the  mere 
matter  of  advertising  a  business  is  the 
introduction  of  that  business  in  the 
state,  it  would  follow  that  every  cor- 
poration located  elsewhere  that  should 
send  its  circulars  into  the  state,  send 
newspapers  with  its  advertisements, 
would  be  engaged  in  its  business  in 
that  state,  and  to  be  found  there  for 
purposes  of  suit.  The  true  rule  is  that 
the  corporation  does  not  come  into  the 
state,  is  not  found  in  any  state,  unless 
in  some  way  it  establishes  an  office 
or  agency  for  the  transaction  of  the 
•business  for  which  it  wals  orga,nized, 
and  when  that  is  done,  it  has  no  right 
to  say  it  is  liot  found  within  the  state. 
Unless  it  goes  to  that '  extent  it  -  may 
say:     'I  have  not  entered  into  or  be- 
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The  mere  provision  for  a  place  of  payment  in  a  city  in  the  state  of 
the  bonds  and  the  coupons  annexed  to  them  issued  by  a  foreign 
corporation,  at  their  maturity,  and  their  payment  at  such  place  is 
not  the  doing  of  business  in  the  state  by  the  foreign  corporation  so 
as  to  render  it  amenable  to  service 'of  process  therein  in  an  action 
against  it.*® 

The  collection  of  premiums  on  surety  bonds  executed  by  a  foreign 
corporation  in  a  territory  prior  to  its  admission  to  statehood  and  the 
continuance  of  such  bonds  in  force  by  it  after  such  admission,  consti- 


eome  a  part  of  the  citizenship  or  an 
inhabitant  of  that  state.'  It  was  said 
in  the  argument  that  the  very  wrong 
complained  of  in  this  ease  was  in  the 
showing  and  operating  of  this  air- 
brake upon  the  defendant's  train,  and 
it  was  argued  that  if  the  corporation 
comes  into  this  state  for  the  purpose 
of  doing  a  wrong,  does  it  not  also 
come  into  the  state  for  the  punishment 
of  that  wrong?  And  the  inquiry  was 
made  by  counsel,  supposing  this  train 
of  cars  had  run  over  a  man,  and  killed 
him;  if  that  corporation  was  in  the 
state  for  the  purpose  of  doing  the 
wrong,  was  it  not  also '  in  the  state 
for  the  purpose  of  subjecting  itself 
to  suit  for  the  wrong  done?  That  does 
/  not  follow  by  any  means,  neither  as 
to  a  corporation  or  individual.  An 
individual  may  be  present  in  this  state 
by  an  agent  to  make  contracts,  yet 
he  is  not  an  inhabitant  of  or  found 
within  the  state.  I,  living  in  Kansas, 
may  send  here  an  agent  to  make  con- 
tracts, but  it  does  not  make  me  an 
inhabitant  of  this  state;  and  suppose 
I  remain  in  Kansas,  I  am  not  found  in 
this  state.  My  agent  may  be  here 
to  make  contracts,  and  yet  not  an 
agent  upon  whom  process  can  be 
served.  The  same  as  to  a  corporation. 
It  may  have  its  agents  for  some  pur- 
poses in  the  state,  and  yet,  unless 
there  be  some  statute  which  compels 
the  court  to  so  hold,  the  mere  fact 
that  an  agent  is  here,  and  does  a 
wrong,  does  not  transfer  its  citizenship 


or  inhabitancy  or  presence  so  as  to  be 
considered  as  found  within  the  sta,te. 
In  the  Case  of  Telephone  Co.,  29  Fed. 
Rep.  17,  which  was  before  Judge  Jack- 
son, and  I  believe  Judge  Sage,  in  the 
lower  district  of  Ohio,  where  the  Bell 
Telephone  Company,  a  corporation  of 
Massachusetts,  was  sought  to  be  sued 
in  Ohio,  the  court  lays  down  this: 
'In  the  absence  of  a  voluntary  ap- 
pearance, three  conditions  must  con- 
cur or  co-exist  in  order  to  give  the 
federal  courts  jurisdiction  in  per- 
sonam over  a  corporation  created  with- 
out the  territorial  limits  of  the  state 
in  which  the  court  is  held,- viz.:  (1)  It 
must  appear,  as  a  matter  of  fact,  that 
the  corporation  is  carrying  on  its  busi- 
ness in  such  foreign  state  or  district.' 
The  Westinghouse  Air-Brake  Company 
is  engaged  in  the  manufacture  and  sale 
of  brakes.  That  is  its  business,  which 
was  not  carried  on  in  this  state.  '  (2) ' 
That  such  business  is  transacted  or 
managed  by  some  agent  or  officer  ap- 
pointed by  and  representing  the  cor- 
poration in  such  state;  and  (3)  the 
existence  of  some  local  law  making 
such  corporation,  or  foreign  corpora- 
tion generally  amenable  to  suit  there.' 
As  we  have  seen,  the  fair  construction 
of  these  sections  of  the  Ohio  statute 
does  not  remove  that  corporation  into 
this  state  by  the  mere  fact  that  it  was 
here  with  its  property  for  the  purpose 
of  advertisement  and  exhibition." 

96  Toledo  Railways  &  Light  Co.  v. 
Hill,  244  U.  S.  49,  61  L.  Ed.  982. 
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tutes  ■'doing  business"  in  the  state  within  the  meaning  of  a  statute 
authorizing  service  of  process  upon  the  secretary  of  state  in  actions 
against  foreign  corporations.''' 

Where  a  foreign  corporation  is  doing  business  in  the  state,  its 
failure  to  file  a  certificate,  as  ordained  by  the  state  laws,  that  it  was 
transacting  business  in  the  state  does  not  prove  that  it  was  not  so 
engaged  and  invalidate  service  of  process  upon  it  within  the  state.'* 

Whether  a  foreign  corporation  had  an  agency  in  the  county  within 
the  meaning  of  such  statute,  for  the  transaction  of  a  part  of  its  busi- 
ness, and  whether  the  action  in  question  grew  out  of,  or  was  connected 
with,  the  business  of  that  agency,  are  not  questions  of  law,  but  of  fact 
for  the  determination  of  the  tribunal  trying  the  facts."  Each  case 
of  this  kind  must  depend  upon  its  own  facts,  and  the  question  is 
whether  the  defendant  corporation  has  submitted  itself  to  the  local 
jurisdiction  and  was  present  therein  so  as  to  warrant  service  of  process 
upon  it.^ 

The  objection  that  a  foreign  corporation  was  not  doing  business 
within  the  state  at  the  time  of  the  service  of  process  against  it  may 
be  waived  by  it.^  And  where  it  is  not  made  one  of  the  grounds  of  a 
motion  to  quash  the  summons  and  vacate  the  service  thereof,  the 
defendant  must  be  deemed  to  have  waived  any  objection  to  service 
based  on  that  ground.^ 

97  Title  Guaranty  &  Surety  Co.  v.  the  United  States  courts  in  holding 
Slinker,  42  Okla.  811,  143  Pae.  41.  that  it  has  been  found  and  is  liable 

98  Frontier  S.  S.  Co.  v.  Franklin  S.  to  service  within  the  district,  is  pri- 
S.  Co.,  233  Fed.  127.  marily   a   question   of  fact,   and   that 

99  Locke  V.  Chicago  Chronicle  Co.,  the  legal  position  rests  upon  the  de- 
107  Iowa  390,  78  N.  W.  49.  See  also  termination  of  this  question  of  fact." 
8  5917,  supra.  Chatfield,   J.,   in   Smithson  v.   Eoneo, 

"If    the    negotiations    or    business  231  Fed.  349. 

talks  had  taken  place  upon  a  train  be-  1  Washington-Virginia  E.  Co.  v.  Eeal 

tween  San  Francisco  and  New  Tork,  Estate  Trust  Co.,  238  IT.  S.  185,  59  t. 

claim  might  be  made  that  the  defend-  Ed.  1262;  International  Harvester  Co. 

ant    corporation    was    doing   business  v.  Kentucky,  234  IT.  S.,  579,  58  L.  Ed. 

in  every   district   through  which   the  1479;   St.  Louis  Southwestern  E.  Co. 

train  passed.    Certainly  it  would  have  v.  Alexandria,  227  IT.  S.  218,  57  L.  Ed. 

no  property  resident  in  that  district,  486,  488,  Ann.  Cas.  1915  B  77. 

and  would  have  no  established  place  2  Dickinson  v.  Zubiate  Min.  Co.,  11  - 

of  business,  nor  any  office.    This  indi-  Cal.    App.    656,    106    Pac.    123.     See 

cates  that  the  question  of  law,  as  to  §§2977,  3018,  3019,  3125,' 6012,  supra; 

whether  a   eorporatioti   is   conducting  §  6056,  infra. 

business  and  has  a  sufficiently  defined  3  Dickinson  v.  Zubiate  Min.  Co.,  11 

place  of  conducting  business  to  justify  Cal.  App.  656,  106  Pae.  123. 
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§  6022.  Neceissity  that  fact  of  doing  business  in  state  appear  in 
record  of  proceedings.  Where  service  is  made  within  the  state  upon 
an  agent  of  a  foreign  corporation,  it  is  essential  in  order  to  support 
the  jurisdiction  of  the  court  to  render  a  personal  judgment,  in  the 
absence  of  a  general  appearance,  that  it  appear  somewhere  in  the 
record,  either  in  the  application  for  the  writ  or  accompanying  its 
service,  or  in  the  pleadings  or  the  findings  of  the  court,  that  the 
corporation  was  engaged  in  business  in  the  state.* 

Under  a  statute  providing  that  no  corporation  shall  be  subject  to 
the  jurisdiction  of  a  court  of  the  state  unless  it  appears  in  the  court 
or  has  an  agency  established  therein  for  the  transaction  of  some  portion 
of  its  business,  or  has  property  therein,  and,  in  the  last  case,  only  to 
the  extent  of  the.  property  at  the  time  such  jurisdiction  attached,  it  is 
held  that  when  service  is  made  within  the^  state  upon  the  agent  of  a 
foreign  corporation,  it  is  essential,  in-order  to  give  the  court  juris- 
diction to  render  a  personal  judgment,  that  it  appear  somewhere  in 
the, record  that  the  corporation  has  an  agent  in  the  state  conducting 
some  portion  of  the  bu&iness  for  which  it  was  organized.*    There  is 


4  St.  Clair  v.  Cox,  106  U.  S.  350,  27 
L.  Ed.  222;  Multnomah  Lumber  Co.  v. 
Weston  Basket  Co.,  54  Ore.  22,  102 
Pao.  1,  99  Pac.  1046;  Farrell  v.  Ore- 
gon Gold  Min.  Co.,  31  Ore.  463,  49 
Pae.  876;.  Aldrich  v.  Anchor  Coal  & 
Development  Co.,  24  Ore.  32,  41  Am. 
St.  Eep,  836,,  32  Pac^  756.  _      " 

See   §  6053,  infra. 

In  St.  Clair  v.  Cox,  106  U.  S.  350, 
27  L.  Ed.  222,  it  was  held  that  as  there 
was  nothing  in  the  record  of  a  judg- 
ment against  a  foreign  corporation  to 
show  that  the  corporation  was  engaged 
in  business  in  the  state  in  which  the 
judgmient  was  rendered  at  the  time  of 
the  service  of  process  on  a  person 
therein  as  its  agent,  and  the  return 
of  the  officer  gave  no  information  on 
the  subject,  it  diii  not  appear,  even 
prima,  facie,  that  the  court  had  juris- 
diction to  render  a  personal  judgment 
against  the  corporation,  and  that  the 
record,  therefore,  was  not  admissible 
-against  it  in  another  state.  The  court 
.said:  "The  transaction  of  business 
by  the  corporation  in  the  state,  gen- 


eral or  special,  appearing,  a  certificate  ' 
of  service  by  the  proper  ojfficer  on  a 
person  who  is  its  agent  there  would, 
in  our  opinion,  be  sufficient  prima 
facie  evidence  that  the  agent  repre- 
sented the  corporation  in  the  business. 
It  would  then  be  open,  when  the  rec- 
ord is  offered  as  evidence  in  another 
state,  to  show  that  the  agent  stood  in 
no  representative  character  to  the 
company,  that  his  duties  were  limited 
to  those  of  a  subordinate  employee, 
or  to  a  particular  transaction,  or  that 
his  agency  had  ceased  when  the  mat- 
ter in  suit  arose. ' ' 

The  fact  shoutd  appear  somewhere 
in  the  record  in  order  to  support  a 
judgment  rendered  against  such  cor- 
poration for  failure  to  appear  or  M- 
swer  "after  a  judgment  rendered 
against'  it '  for  failure  to  appear  or 
answer  after  the  service  of  process. 
Multnomah  Lumber  Co.  V.  Weston  Bas- 
ket' Co.,  54  Ore.  22,  102  Pac.  1. 

SAldrich  v.  Anchor  Coal  &  Devef- 
opment  Co.,  24  Ore.  32,  41  Am.  St. 
Rep.  83,  32  Pac.  756. 
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no  presumption  that  a  foreign  corporation  is  doi'n^  business  in  the 
state  and  it  is  essential  that  the,  jurisdictional  facts  appear  by  the 
record,  and  it  is  error  to  proceed  unless  the  jurisdiction  of  the  court 
be  so  shown.  The  absence  of  jurisdictional  facts  caniiot  be  waived, 
and  the  failure  of  the  record  to  disclose  such  facts  should  be  noticed 
by  the  court  sua  sponte.^  No  presumption  will  be  indulged  in  favor  of 
a  return  of"  service  on  a  foreign  corporation  failing  to  show  affirma- 
tively the  facts  requited  to  constitute  a  valid  service;  so  as  to  give  the 
court  jurisdiction  over  such  corpora:tion.''' 

It  is  not  essential  in  order  to  support  the  jurisdiction  of  the  courts 
of  a  state  to  render  a  personal  judgment  by  default  against  a  foreign 
corporation,  that  it  should  appeal-  from  the  return  of  the  service  that 
the  corporation  was  engaged  in  business  in  the  state  at  'th'e  time  the 
service  was  made,  but  it  is  sufficient  that  sUch  fact  appear  elsewhere 
in  the  record.^  ■  ' 

In  an  action  in  a  federal  court  against  a  foreign  corporation,  a 
return  of  the  marshal  that  he  served  the  summons  upon  the  corpora- 
tion by  delivering  a  true  and  attested  copy  thereof  to  its  presideiit, 
inaking  known  to  him  the  contents  thereof,  is  iiisilfficient  to' coiiffer 
jurisdiction  upon  the  court  over  the  defendant,  as'  neither  the  state- 
ment, summons,  praecipe  therefor,  nor  the  rettirn  recites  that  the 
defendant  was  transacting  business  in  the  State.'®  . 

On  an  appeal  from  a  judgment  by  default  against  a  foreign  corpora- 
tion, nothing  will  be  presumed  in  favor  of  the  judgment,  but  the  record 
must  show  affirmatively  the  existence  of  every  material ,  fact  to  giyg 
the  court  jurisdiction,  and  that  all  the  proceedings  were  in  aecordaiice 

6  Central  Grain  &  Stock  Exchange  in  his  return.    He  is  charged  with  the  , 

of  Hammond  v.  Board  of  Trade  City  duty    of   serving  th'e  process,   and   is 

of  Chicago,  125  Fed.  463.  required  to  certify  to  the  fact  of  such 

7 Grace  v.  American  Cent.  Ins.  Co.,  service,  aiid  updn'whoin'it  teas  maide, 

109  TJ.  S.  283,  27  L.  Ed.  932;  tTnited  and  then  it  f emajns  f or  th'e  court  to 

States  V.  American  Bell  Tel.   Co.,  29  determine,    from    the     entire     record, 

Fed.  17.  whether,  under  the   service   as   nlaide 

BFarrell   v.   Oregon    Gold-Min.    Co.,  by  him,  it' has  jUrisdifetioir  of  the  per- 

31  Ore.  463,   49   Pac.   876,   citing   St.  son   of   tKe   defendant.     Sib   that '  We 

Clair  V.  Cox,  106  U.  S.  350,  27  L.  Ed.  think  the  abjection  to  the  validity  of 

822;  Knapp  v.  Wallace,  50  Ore.  348,  the  judgment  in  "question   cannot  be 

126  Am.  St.  Eep.- 742,-92  Pac.  1054.  sustaiiled  on  the  ground' that  thd'shfr 

The  court,  in  so  holding,  said:     "And  ifE  did' not  certify  that  the  idefendaiit 

in  the  nature  of  things  this  must  be  was   doing  business   in   the    state   kt 

so.     The  sheriff,   as  a  ministerial  of-  the  time  the  service  was  made."     '' 

fieer,  is  neither  required  nOr  author-  9  Jackson  v.  Delaware  Eive'r  Alnuse- 

ized  to  determine  the  question  of  ju-  ment  Co.,  l31  Fed.  134.                   '     '' 
risdic'tian  and  certify  to  his  conclusion 
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ith  law,  and  must  show  that  process  had  been  duly  served  the  re-, 
aired,  length  of  time  before  default  was  taken." 

§  6023.  Service  on  foreign  corporation  engaged  in  interstate  com- 
erce.    It  has  been  contended  that  as  a  foreign  corporation  engaged 
>urely  in  interstate  commerce  within  a  state  cannot  lae  required  to 
ubmit  to  regulations  such  as  designating  an  agent  upon  whom  process 
lay  be  served  as  a  condition  of  doing  such  business,  the  ordinary 
'ents  of  the  corporation,  although  doing  interstate  commerce  business 
Ithin  the  state,  cannot,  by  its  laws,  be  made  amenable  to  judicial 
rocess  within  the  state,  or  in  other  words,  so  long  as  a  foreign 
corporation  engages  in  interstate  commerce  only,  it  is  immune  from 
the  service  of  process  under  the  laws  of  the  state  in  which  it  is  carry- 
ing on  such  business.    But  it  is  now  settled  to  the  contrary  by  the 
Supreme  Court  of  the  United  States,  which  after  characterizing  such 
contention  as  "a  novel  proposition,"  held  that  the  presence  of  a 
corporation  within  a  state  necessary  to  the  service  of  process  is  shown 
when  it  appears  that  the  corporation  is  there  carrying  on  business  in 
such  sense  as  to  manifest  its  presence  within  the  state,  although  the 
business  transacted  may  be  entirely  interstate  in  its  character;  in 
other  words,  that  such  fact  does  not  render  the  corporation  immune 
from  the  ordinary  process  of  the  courts  of  that  state.*' 

lOLonkey  v.  Keyes  Silver  Min.  Co.,  708,  27  L.  R.  A.  (N.  S.)  823,  18  Ann. 

21  Nev.  312,  17  L.  E.  A.  351,  31  Pac.  Cas.  '907,   this    court   held   that   cars 

57.  engaged   in   interstate   commerce  and 

11  International    Harvester    Co.    v.  credits    due    for    interstate    transpor- 

Kentucky,   234  U.  S.   579,  58   L.  Ed.  tation   are   not   immune   from   seizure 

14,  79,  aff'g  147  Ky.  655,  145  S.  W.  under  the  laws  of  the  state  regulating 

393.     Mr.  Justice  Bay,  speaking  for  garnishment  and  attachment  because 

the  court,  said:     "True,  it  has  been  of    their    connection    with   interstate 

held    time    and    again    that    a    state  commerce,,  and  it  was  recognized  that 

cannot  burden  interstate  commerce  or  the    states   may   pass   laws   enforcing 

pass  laws  which  amount  to  the  regu-  the  rights  of  citizens  which  affect  in- 

latron  of  such  commerce;  but  this  is  terstate   commerce,   but   fall  short  of 

a   long   way    from   holding    that    the  regulating  such  commerce  in  the  sense 

ordinary  process  orf  the  courts  may  not  of  which  the   Constitution  gives  sole 

reach   corporations   carrying   on   busi-  jurisdiction  to  Congress;   citing  Sher- 

ness  within  the  state  which  is  wholly  lock  v.  Ailing,  93  U.  S.  99,  103,  23  L. 

of  an  interstate  commerce  character.  Ed.   819,   820;  Johnson  v.  Chicago  & 

Such     corporations     are     within    the  P.  Elevator  Co.,  119  U.  S.  388,  30  L. 

state,  receiving  the  protection  of  its  Ed.  447;  Kidd  v.  Pearson,  128  U.  S. 

laws,   and   may,   and   often   do,   have  1,   23,   32   L.   Ed.   346,  351;   Pennsyl- 

large    properties    located'   within    the  vania  R.  Co.  v.  Hughes,  191  U.  S.  477, 

state.     In  Davis  v.  Cleveland,  C,  C.  48  L.  Ed.   268;   and  The  Winnebago, 

&  St.  L.  E.  Co.,  217  TJ.  S.  157,  54  L.  Ed.  205  U.   S.  354,  362  L.  Ed.   836,  840, 
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§  6024.  Statutes  authorizing  service  where  corporation  has  prop- 
erty within  state.  By  statute  in  some  states  it  is  provided  that  a 
foreign  corporation  which  has  property  within  the  state  may  be  served 
with  process.^^  Under  such  a  statute  it  is  held  that  the  existence  in 
the  state  of  property  belonging  to  the  foreign  corporation  makes  the 
case  an  exceptional  one,  and  justice  requires  in  such  a  case  that  the 
plaintiff  be  permitted  to  maintain  his  actions  in  its  courts  for  the  sole 
purpose  of  subjecting  the  property  to  the  payment  of  his  judgment 
when  obtained,  as  any  other  rule  would  permit  foreign  corporations 
to  defeat  the  collection  of  just  demands  against  them  accruing  in 
other  states  by  placing  their  property  in  the  state.  In  order  to  give 
the  courts  of  the  state  jurisdiction  over  a  foreign  corporation  in  an 
action  against  it  which  accrued  in  another  state,  it  must  have  within 
the  state  property  of  some  substantial  value,  and  though  no  specific 


iu  whicb  this  court  sustained  a  lien 
under  the  laws  of  Michigan  on  a  ves- 
sel designed  to  be  used  in  both  for- 
eign and  domestic  trade.  In  Inter- 
national Textbook  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  Ed.  678,  27  L.  E.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103,  it  is 
said,  it  is  held  that  a  law  of  Kansas 
which  required  the  fling  by  a  foreign 
corporation  engaged  in  interstate  com- 
merce of  a  statement  of  its  financial 
condition  as  a  prerequisite  of  the  right 
to  do  such  business,  and  which  re- 
quired a  certificate  from  the  secretary 
of  state  showing  that  such  statements 
had  been  filed,  as  a  condition  prece- 
dent to  the  right  of  the  corporation 
to  maintain  a  suit  in  that  state,  was 
void.  But  that  case  did  not  hold,  as 
we  should  be  required  to  do  to  sus- 
tain the  contention  of  the  plaintiff 
in  error  in  this  case,  that  the  fact  that 
the  corporation  was  carrying  on  inter- 
state commerce  business  through  duly 
authorized  agents  made  it  exempt  from 
suit  within  the  state  by  service  upon 
such  agents.  We  are  satisfied  that 
the  presence  of  a  corporation  within 
a  state  necessary  to  the  service  of 
process  is  shown  when  it  appears  that 
the  corporation  is  there  carrying  on 
business  in  such  sense  as  to  manifest 


its  presence  within  the  state,  although 
the  business  transacted  may  be  en- 
tirely interstate  in  its  character.  In 
other  words,  this  fact  alone  does  not 
render  the  corporation  immune  from 
the  ordinary  process  of  the  courtB 
of  the  state." 

See  also  Knapp  v.  Bullock  Tractor 
Co.,  242  Fed.  543;  Eeynolds  v.  Missouri, 
K.  &  T.  E.  Co.,  224  Mass.  379,  113 
N.  E.  413;  Atkinson  v.  United  States 
Operating  Co.,  129  Minn.  232,  L.  B.  A. 
1916  E  241,  152  N.  W.  410;  Armstrong 
v.  New  York  Cent.  &  H.  Eiver  E.  Co., 
129  Minn.  104,  L.  E.  A.  1916  E  232, 
Ann.  Cas.  1916  E  335,  151  N.  W.  917; 
Paulus  v.  Hart-Parr  Co.,  136  Wis.  601, 
118  N.  W.  248. 

iZEeilly  v.  Philadelphia  &  K.  Ey. 
Co.,  109  Fed.  349;  Fontana  v.  Chroni- 
cle-Tel. Co.,  83  Fed.  824;  Union  Asso- 
ciated Press  V.  Times  Printing  Co., 
83  Fed.  822;  Strom  v.  Montana  Cent. 
Ey.  Co.,  81  Minn.  346,  84  N.  W.  46; 
Fontana  v.  Post  Prtg.  &  Pub.  Co.,  87 
N.  T.  App.  Div.  233,  84  N.  T.  Supp. 
308;  Jackson  v.  Schuylkill  Silk  Mills, 
92  N.  T.  Mise.  442,  156  N.  Y.  Supp. 
219;  American  Food  Products  Co.  v. 
American  Milling  Co.,  151  Wis.  385, 
138  N.  W.  1123. 
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qtiantity  of  property  or' value  thereof  is  necessary  to  confer  such 
jurisdiction:,  yet  it  must  be  property  of  a  kind  or  value  to  justify  a 

'  reasonable  probability  that  the  creditor  can  secure  something  from 
a  sale  thereof  which  can  be  applied  as  a  payment  on  his  demand,  and 
ho  flctioil  or  artifice  will  be  permitted  for  the  purpose  of  sustaining 
the  jurisdiction  of  the  court  in  such  a  case.^*  Debts  due  to  a  foreign 
tforpor'ation  from  solvent  debtors  residing  in  the  state  constitute 
"prbperty  Mthin  the  state'"  within  the  meaning  of  such  a  statute,^* 
but  railway  cars  in  transit  through  the  state,  or  unissued  passenger 
tickets,  or  a  cash  book,  or  similar  books,  would  not  constitute  property 
within  the  state.^^  A  leasehold  interest  in  vessels  within  the  state 
under  a  lease  for  the  term  of  forty-nine  years  constitutes  property 
within  the  state  within  the  meaning  of  such  a  statute." 

Under  a  statute  providing  that  the  sumnions  or  any  process  in  any 
civil  proceeding  wherein  a  foreign  corporation  is  defendant,  which 
has  property  within  the  state,  or  the  cause  of  action  arose  therein,  may 
be  served  by  delivering  a  copy  of  the  summons  or  process  to  the  presi- 
dent, or  any  other  officer  or  agent  of  the  corporation,  it  is  held  that 

.when  the  d.ef eudant  establishes  the  fact  that  it  is  a  foreign  corporation 
and  that  the  cause  of  action  did  not  arise  within  the  state,  and  denies 
that  it  has  any  property  within  the  state,  it  makes  a  prima  facie  case 
against  the.  jurisdiction  of  the  couirt.^'' 

,  r  A  statiite  providing  tha,1^  service  of  process  upon  a  foreign  corpora- 
tion can  be  effected  by  service  upon  a  resident  managing  agent  only 

^when   the "  Corporation   has  property   within   the    state,  applies  to 

is'strom  y.' Montana  "Cent.  K^.  Co..  (see  Burke  v.  Galveston,  H.  &  H.  E. 

8l  Minn.  346,  84  N.  W.  46.  B.  Co.,   173  App.  Div.  221,  159  N.  Y. 

U'ifontana  v.  Chronicle-Tel.  Co.,  83  Supp.   379),   it   does   not   follow   that 

F?d.  8i24;  Strom  v.  Montana  Cent.  Ry.  Miere  is  a  presuitption  •  that  it  has  or 

do.,  Sl.llliiin'.  346,'84  l>r.  W.  46.  -"ever    had    any   property    within    the 

is'S^rOm  V.  Molitana  Cent.  Ey.  Co.,  ^Stk'te.     'Whatever  may  have  been  de- 

81  '^■Jinj  346,'  84  1^'.  W.  46.  ■  fined  as  'doing  business  in  the  state,' 

l^eilly   v."  Philadelphia '&   E.  Ey.  it  seems  quite  clear  to  me  that  from 

Co.;  d09   Fed.    34S.  '  "          '  tii'e   mtre   fact   that   a  foreign  corpo- 

I'i^Strpm  v.  lilbntaiia  CeAt.  Ey.  Co.,  .ration  has  chosen  to  secure  a  oertifi- 

S.l  Minn.  346j  84  N.  W.  46.     •  ■  '■    ■  '  cate  permitting  it  to  do  business  in 

"TJie  plaintiff  uige's'that  there  is  a  this  state  we  cannot  infer  that  it  had 

presumption'  that   the   defendant   has  at  that  time  or  now  has  property  in 

'pi-operty    within    tie    state    of    Nev;  this    state."      Eastern   Products   Cor- 

,York.    While  it  iriay  be' true  that  there  poration    v.    Tennessee    Coal,   Ivan   & 

may  "be  a  presuiriptiOn  tiiat  a  foreign  Railroad  Co.,  102  N.  Y.  Miso.'557,  170 

corporation  licensed  fo  do  business  in  N.  Y.  Supp.  100. 
this  state  continues  to  do  such  business 
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seryiee  of  process  in  an  afetion  brought  in  a  federal  court  sitting  in 
the  state." 


§6025.  Place  of  making  service.  It  is  beyond  question  that  in 
order  to  authorize  personal  judgment  against  a  foreign  corporation, 
the  process  against  it  must  be, served  within  the  limits  of  the  state 
in  which  the  action  is  brought.^'  Jurisdiction  to  render  a  personal 
judgment  against  a  foreign  corporation  cannot  be  acquired  by  service 
of  the  process  out  of  the  dtate  in  which  the  action  was  brought.^" 


18  Union  Associated  Press  v.  Times 
Printing  Co.,  83  Fed.  822. 

19  United  States.  Pennoyer  v.  NefE, 
;;.3  U.  S.  714,  24  L.  Ed.  565. 

lUihois.  Steele  v.  Sehaffer;  107  111. 
Appl '  320.         ■ '      '  ;•■,:■ 

New  Hampsliire.    Whitcomb  v.  J.  J.  , 
Quinlan  &  Op.,  75  N.  H.  429,  75  Atl. 
525.'  ■" 

Pennsylvainia.  Wallace  v.  United 
Elec.  Co.,  211  Pa.  473,  60  Atl.  1046. 

South  Carolina.  Tillinghast  v.  Bos- 
ton &  P.  E.  Lumber  Co.,  39  S.  C.  484, 
22  L.  E.  A.  49,  18  S.  E.  120. 

Texas.  Louisville  ^"  N.  B.  Co.  v. 
Emerson,  43  Tex.  Civ.  App.  281,  94 
S.  W.  1105;  Louisville  &  N.  E.  Co.  v. 
Missouri,  K.  &  T.  E.  Co.  of  Texas,  40 
Tex.  Civ.  App.  296,  88  S.  W.  413,  89 
S.  W.  276;  Bradley  v.  Burnett  (Tex. 
Civ.  App.),  40  a.  W,  170v 

Virginia.  Dillard  v.  ;Central  Vir- 
■ginia  Iron  Co.,-  82  Va.  Wi^i  1  S.'  B.;  124. 

See  also  §.3007,  supra. 

Without  personal  service  of  process 
liadupon  a  foreign:,  icoEporation  .with- 
in the  state,  a  judgment  in  personam 
cannot  legally,  be  rendered,. against  it. 
Bradley  v.  Burnett  (Tex.  Civ.  App.), 
40  S.  W.  170. 

In'  a  leading  case  on  this  Subject, 
Mr.  Justice  Field  said:  "But  where 
the  entire  object  of  the,  action  is  to 
determine  the  personal  rights  and  ob- 
ligations of  the  defendants,  that  is, 
where  the  suit  is  merely  in  personam, 
constructive  service  in  this  form'  upon 
a  nonresident   ia  ineffectual   for   any 


purpose.  Process  from  the  tribunals 
of  one  state  cannot  run  into  another 
state^  and  summon  parties  there  domi- 
ciled to  leave  its  territory  and  respond 
to  proceedings  against  them.  Publi- 
cation of  process  or;  notice  within  the 
state  ^  wJiere  tlie  tribunal  sits  cannot 
create  any  greater  obligation  on  the 
nonresident  to  appear.  Process  sent 
to  him  out  of  the  state,  and  process 
published  within  it,  ^  are  equally  un- 
availing in  proceedings  to  est.ablish 
,his  personal  liability."  Pennoyer  v. 
NefE,  95  U.  e.  714,  '24  L.  Ed.  565, 
quoted  with  appror\-al  in  Bickerdike  v. 
Allen,  157  111.  95,  29  L.  E.  A.  782,  41 
N.  B.  740.  See  also  Webster  v.  Eeid, 
11  How.  (IT.  S.)  4;37,  13  L.  Ed.  761; 
Boswell  v.  Otis,  9  How..  (U.  S.)  336, 
13.  L.  Ed.  164;  Cloy  v.  Trotter,  US 
111.  391,  9  if.  B.  .507;  Fahrig  v.  Mil- 
waukee &  Chicago  .Breweries,  113  111. 
App.  ,525.     See  further  .§  6026;  inf.ra. 

80  Tillinghas;t  v..  Boston  &  P.  E,  Lum- 
ber Co.,  38  S,,  C.  S19,  22  L.  E.  A.  49, 
18  S.  E.  120. 

.  Under  a  statute  providing  that  in  a 
chancery  suit  the, .  complainant  may 
cause  a  copy  of  the,  bill  together  -.vith 
a  notice  of  the  commencement  of  the 
suit  to  be  delivered  to  any  defendant 
residing  or  being  out  of  the  state  not 
less ;  than  thirty  day^  previous  to  the 
commencement  of  the  term  at  which 
s.iich  defendant  is  renuired  to  appear, 
and  such  service,  when  proved  to  the 
r:itisf action  of  the  court,  shall  be  as 
effectual  as  if  such  service  had  been 
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Service  of  process  upon  a  foreign  corporation  by  delivery  of  a  copy  to 
its  president  in  a  state  other  than  that  in  which  the  suit  is  pending 
is  insufficient  to  give  the  court  jurisdiction  to  render  personal  judg- 
ment against  the  defendant  foreign  corporation.*^  Under  a  statute 
providing  that  where  the  defendant  is  a  nonresident  of  the  state, 
the  clerk  of  the  court  shall  upon  application  of  the  plaintiff  issue  a 
notice  to  the  defendant  requiring  him  to  appear  and  answer  the 
petition,  and  that  the  return  of  service  in  such  cases  shall  be 
attached  to  the  original  notice  and  state  the  time  and  manner  of 
service,  the  service  of  such  notice  upon  a  foreign  corporation  in 
the  state  by  which  it  was  created  is  insufficient  to  confer  jurisdiction 
authorizing  a  personal  judgment  against  it,  notwithstanding  an 
averment  in  the  petition  that  the  defendant  did  business  within  the 
state.^  A  statute  authorizing  any  court  of  the  state  having  equity 
jurisdiction,  in  any  suit  in  equity  instituted  therein  concerning 
property  within  the  jurisdiction  of  the  court,  to  order  and  direct 
that  any  subpoena  or  other  process  to  be  had  in  such  suit  be  served 
on  any  defendant  therein  then  residing  or  being  out  of  the  jurisdic- 
tion of  said  court  wherever  he  may  be  found,  does  not  render  valid 
a  decree  for  discovery  against  a  foreign  corporation  served  with 
process  in  another  state,  as  such  a  decree  is  a  personal  one,  to  be 
enforced  against  the  person  decreed  to  make  it.^' 

made   in   the  usual  form   within  the  for   a   breach   of   contract   begun  by 

limits  of  the  state,  and  that  such  serv-  service  of  a  summons  in  the  state  by 

ice  may  be  proved  by  the  affidavit  of  which    the    corporation   was   created, 

the  person  making  the  same,  delivery  Tillinghast  v.,  Boston  &  P.  R.  Lumber 

to   the  secretary  of   a  foreign  corpo-  Co.,  38  S.  C.  319,  22  L.  E.  A.  49,  18 

ration  by  a  sheriff  of  the  foreign  state  S.  E.  120. 

of  which  such  corporation  is  resident  21  Dillard  v.  Central  Virginia  Iron 
is  not  legal  service  of  such  corpora-  Co.,  82  Va.  734,  1  S.  B.124. 
tion.  Steele  v.  Schaffer,  107  111.  App.  22  Louisville  &  N.  E.  Co.  v.  Missouri, 
320.  K.  &  T.  E.  Co.  of  Texas,  40  Tex.  Civ. 
Under  a  statute  providing  that  serv-  App.  296,  88  S.  W.  413,  rev 'd  in  89 
ice  of  process  can  be  made  in  respect  S.  W.  276,  on  rehearing  on  ground  of 
to  a  foreign  corporation  only  when  lack  of  jurisdiction  of  court  of  re- 
it  has  property  within  the  state,  or  view. 

the  cause  of  action  arose  therein,  or  28  Wallace  v.  United  Elec.  Co.,  211 

where  such  service  shall  be  made  in  Pa.  473,  60  Atl.  1046. 

the  state  personally  upon   the   presi-  See   for  able   consideration  of  the 

(lent,    cashier,    attorney,    or   secretary  attempt   to    acquire   jurisdiction  over 

or  any  resident  agent,  a  personal  judg-  the  person  of  the  defendant  by  the 

ment    cannot    be   rendered    against    a  extraterritorial     service     of     process, 

foreign   corporation   having   no  prop-  McHenry  v.  New  York,  P.  &  O.  E.  Co., 

erty  or  agent  in  the  state,  in  an  action  25  Fed.  65;  Ealston's  Appeal,  93  Pa. 
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Where  a  statute  provides  that  the  process  against  a  foreign  corpora- 
tion shall  be  served  at  or  within  a  certain  place,  it  is  essential  to  the 
validity  of  the  service  that  the  statutory  requirements  be  complied 
with.**  Service  of  process  within  the  state  upon  the  resident  agent 
of  a  foreign  corporation  owning  property  within  the  state,  at  a  place 
other  than  that  designated  in  the  declaration  filed  by  it  in  the  ofSce 
of  the  secretary  of  state  in  pursuance  of  a  statutory  requirement,  is 
a  valid  service,  but  of  course  such  service  must  be  made  at  a  place 
within  the  state.^  Where  a  statute  provides  for  service  of  process 
upon  the  superintendent  of  insurance  in  an  action  against  a  foreign 
insurance  company,  process  may  be  served  upon  him  at  his  office  in 
the  state  though  outside  of  the  jurisdiction  of  the  court  in  which  the 
action  is  brought,  even  though  there  is  no  provision  in  the  statute 
authorizing  such  service.*^  Under  a  statute,  providing  that  certain 
actions  shall  be  brought  in  the  county  where  the  defendant  resides 
or  is  summoned,  service  of  process  upon  the  state  auditor  under  a 
statute  providing  for  such  service  where  a  foreign  corporation  fails 
to  designate  an  agent  for  the  service  of  process,  confers  no  jurisdiction 
against  the  corporation  when  the  service  in  such  action  is  made  in  a 
county  other  than  that  in  which  the  action  is  brought.^' 

Where  the  president  and  a  majority  of  the  stockholders  of  a  foreign 
corporation  doing  business  in  the  state  resided  therein  and  all  the 
corporate  books  were  in  the  custody  of  the  president  and  all  the  stock- 
holders' meetings  were  held  and  one  had  been  called  to  be  held  at  the 
place  in  the  state  where  thepresident  resided,  service  of  process  upon 
the  president  at  his  place  of  residence  in  the  state  was  sufficient  to 
confer  jurisdiction  against  the  corporation.^ 

§  6026.  Effect  of  service  by  publication.  Jurisdiction  is  acquired 
in  one  of  two  modes ;  first,  as  against  the  person  of  the  defendant 
by  the  service  of  process,  or  by  the  general  appearance  of  the  de- 
fendant -in  the  action,  or  secondly,  by  a  procedure  against  the  prop- 

St.  133;  Coleman's  Appeal,  75  Pa.  St.  Tillinghast  v.  Boston  &  P.  E.  Lumber 
441;  Steel  v;  Smith,  7  "Watts  &  S.  (Pa.)  Co.,  39  S.  C.  319,  22  L.  E.  A.  49,  18 
447.  S.  E.  120.  ' 


MWagner  v.  Shank,  59  Md.  313 
American  Surety  Co.  v.  Holly  Springs, 
77  Miss.  428,  27  So.  612;  Lehigh  Val 
ley  Ins.  Co.  v.  Fuller,  81  Pa.  St.  398 
Hammel  v.  Fidelity  Mut.  Aid  Ass'n, 


26  People  V.  Justices  of  City  Court 
of  New  York,  25  Abb.  N.  Cas.  (N.  Y.) 
403,  11  N.  Y.  Supp.  773. 

27 Masons'  Fraternal  Aec.  Ass'n  v. 
Eiley,  60  Ark.  578,  31  S.  W.  148.    See 


42  Wash.  448,  85  Pae.  35.  also  §  3008,  supra. 

26  LittleJTshn   v.    Southern   Ey.    Co.,  28  National  Bank  v.  Southern  Por- 

45  S.  C.  96,  22  S.  E.  761,  distinguishing      eelain  Mfg.  Co.,  55  Ga.  36.' 
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erty  of  the  defendant  within  the  jurisdiction  of  the  court.**  The 
courts  of  a  state  cannot  acquire  jurisdiction  over  persons  not  present 
in  the  state,  except  for  the  purpose  of  adjudicating  with  reference 
to  property  or  status  there  located.  This  is  an  inherent  limitation 
upon  the  power  and  jurisdiction  of  the  state  under  our  form  of 
government,  and  cannot  be  escaped  by  reason  of  local  statutes  declar- 
ing such  power.^"  It  is  frequently  provided  by  statute  that  service 
of  process  may  be  made  against  a  foreign  corporation  by  publication  > 
of  the  process  in  some  newspaper  of  a  designated  character.  In  pro- 
ceedings in  rem  where  the  object  is  to  reach  and  dispose  of  property 
within  the  state  or  some  interest  therein,  service  by  .publication  is 
sufficient  to  authorize  the  court  to  render  judgment  in  an  action  for 
such  purpose.^^     Under  a  statute  providing  that  service  of  process 


29  See  §2977,  supra.  See  also  Bos- 
well  V.  Otis,  9  How.  (XT.  S.)  336,  13 
L.  Ed.  164;  Bickerdike  v.  Allen,  157 
111.  95,  29  L.  E.  A.  782,  41  N.  E.  470; 
Fahrig  v.  Milwaukee  &  C.  Breweries 
(Ltd.),  113  111.  App.  525;  Broome  v, 
Galena,  D.  D.  &  M.  Packet  Co.,  9  Minn. 
239;  Von  Hesse  v.  Mackaye,  55  Hun 
(N.  Y.)  365,  8  N.  Y.  Supp.  894. 

30  Fond  du  Lao  Cheese  &  Butter  Co. 
V.  Henningsen  Produce  Co.,  141  Wis., 
7Q,  123  N.  W.  640.   ;     , 

"Substituted  service  in  respect  to 
individuals  is  allowed  where  they  have 
jjroperty  within  the  jurisdiction  of  the 
court,  and  if  personal  service  canno:t 
be  had,  service  as  provided  by  statute, 
by  publication  or  otherwise,  is  allowed  j 
to  the  extent  of  affecting  property 
which  is  within  the  jurisdiction,  al- 
though the  adjudication  does  riot  stand 
as  an  adjudication  generally :  against 
the  party."  Boardman  v.  S.  S.  Mo- 
Clure  Co.,  123  Fed.   614. 

31  United  States.  Missouri  Valley 
Bridge  &  Iron  Co.  v.  Blake,  231  Fed. 
417;  "Welch  v.  Farmers'  Loan  &  Trust 
Co.,  165  Fed.  561.;  Eaneh  v.  Werley, 
152  Fed.  509. 

Alaska.  Nowell  v.  International 
Trust  Co.,  2  Alaska  255. 

California.  Douglass  v.  Pacifie  Mail 
Steamship  Co.,  4  Cal.  304. 

CrCOiTgia.'     People's    Nat.    Ti  uik    v. 


Cleveland,  117  Ga.  908,  44  S.  E.  20; 
King  V.  Sullivan,  93  Ga.  621,  20  S.  E. 
76;  Bearing  v.  Bank  of  Charleston, 
5  Ga.  497,  48  Am.  Dec.  300. 

Illinois.  Fahrig  v.  Milwaukee  &  C. 
Breweries  (Ltd.),  113  111.  App.  525, 
quoting  Bickerdike  v.  Allen,  157  HI. 
95,  29  L.  E.  A.'  782,  41  N.  E.  740;  Price 
V.  American  Bible  Soc.  &  Missionary 
Soc.  of  M.  B.  Church  of  United  States, 
29  111.  App.  476. 

Kansas.  United  States  Elec.  Light: 
iug  Co.  V.  Martin,  43  Kan.  526,  23  Pac. 
586.  " 

Michigan.  McLaren  v.  Byrnes,  80 
Mich.  275,  45  N,  "W.  143. 

Minnesota.  Broome  v.  Galena,  D. 
D.  &  M.  Packet  Co.j  9  .Minn.  239. 

Nevada.  Wildes  v.  Lou  Dillon  Gold- 
fieM  Min.  Co.,  41  Nev.  364,  170  Pac. 
1046;  Victory  Milling ^&  Mining  Co. 
V.  Justice  Court,  18  Nev.  21,  1  Pac. 
831. 

New  York.  Coffin  v.  Chicago  North- 
ern Pacific  Const.  Co;,  4  Hun  625,  67 
Barb.  337;  Grant  v.  Greene,  59  Misc. 
1,  111  N.  Y.  Supp.  1089,  rev'd  126 
App.  Div.  750,  111  N.  Y.  Supp.  386, 
193  N.  Y.  306,  86  N.  E.  34;  Lanier  v. 
City  Bank  of  Houstorn,  9  Civ.  Proc. 
Eep.  161. 

Ohio.  Foote  v.  Central  American 
Commercial  Co.,  26  Ohio  Cir.  Ct.  378. 

Oklahoma.     Niooll  v.  Midland  Sav- 
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may  be  made  by  publication  when  the  person  upon  whom  the  service 


ings  &  Loan  Co.  of  Denyer,  Colorado, 
21  Okla.  591,  96  Pae.  744. 

Oregon.  Knapp  v.  Wallace,  50  Ore. 
348,  126  Am.  St.  Eep.,  742,  92  Pao. 
1054  '  .r.   ..    : 

.  Virginia.  Norfolk  &  W.  E.  Co.  Y. 
CruU,  112  Va.  151,  70  S.  E.  521;  Carr 
V.  Bates  &  Rogers  Const.  Co.,  108  Va. 
371,  61  S.  E.  ,754. 

Wisconsin.  Rollins  v.  Maxwell  Bros. 
Co.,  127  Wis.  142,  106  N.  W.  677., 

See,  generally,  §§  3005,  3006,  supra. 

In  New  York  service  of  process  by 
publication  upon  a  foreign  corpora- 
tion cannot  be  made  when  it  has  no 
property  and  does  no  business  in  the 
state,  unless  the  cause  of  action,  arose 
therein.  Rutkosky  v.  Public  Service 
E.  Co.,  155  N.  Y.  ,App.  Div.  631,  140 
.^■.  Y.  Supp.  821. 

It  is  held  in  New  York  that  in  a 
proceeding  by  a  court  of  Canada  to 
wind  up  the  affairs  of  a  West  Virginia 
corporation  owning  property  in  Can- 
ada, service  by  publication  of,  proc- 
ess is  sufficient  to.  give  the  Canadian 
court  jurisdiction  of  the  winding  up 
proceeding.  ,  Hyde  v.  Scott,  75  N.  Y, 
Misc.  487,   133   N.  Y.  Supp.  904. 

It  is  held  that  where  two  corpora- 
tions, one  American  and  the  other 
English,  are  parties  defendant  to  n 
bill  filed  by  a  stockholder  of  the  Eng- 
lish corporation^  service  by  publiCa- 
ticrn  upon  such  English  corporation 
wi'l  not  confer  jurisdiction  upon  the 
court  to  grant  personal  relief  against 
the  directors  of  the  American  one, 
where  such  English  corporation  is  a 
necessary  party  to  a  proceeding'  in 
which  suph  relief  is  granted;  ;but 
where  such  English  corporation  was 
organized  and  exists  solely  for  the 
purpose  of  holding  the  legal  title  to 
the  stock  in  such  American  corpora- 
tion, a  court  of  equity  may  upon  such 
service,  where  the  legal  situs  of  the 
stack  in  the  American  corporation  is 


within  the  jurisdiction  of  the  court, 
enter  a  decree  against  such  American 
corporation  and  its  officers  requiring 
it  and  them  to  issue  to  the  stock- 
holders of  such  English  corporation 
certificates  of  stock  representing  their 
several  rights  and  interests  in  such 
domestic  corporation.  Pahrig  v.  Mil- 
waukee &  Chicago  Breweries  (Ltd.), 
113  111.  App.  525.    >       ' 

In  a  suit  against  a  foreign  cor- 
poration to  remove  a  cloud  upon  the 
shares  of  stock  in  a  dormestic  corpo- 
r,ation  held  by  such  foreign  corpora- 
tion as  transferee,  and  to  establish  the 
title  of  the  complainant  to  such  shares, 
it  was  held  that  the  shares  of  stock 
were  personal  property  and,  for  the 
purposes  of  the  suit,  their  situs  was 
the  domicile  of  the  domestic  corpora- 
tion, and  that  the  foreign  corporation 
could  be  legally  served  with  process 
by.  publication  under  a  statute  pro- 
viding that  in  suits  brought  to  remove 
a  cloud  from,  or  to  quiet  the  title  to, 
property  in  the  state  to  which  a  non- 
resident claims  title,  or  an  interest 
therein,  such  nonresident  may  be 
served  with  process,  and  where,  in 
such  a  suit,  service  was  duly  perfected 
upon  the  nonresident  defendant  by 
publication,  the  proceeding  against 
him  was  by  due  process  of  law.  Peo- 
ple 's  1  Nat,  Bank  v.  Cleveland,  117  Ga. 
908,  44  S.  E.  20,  following  Jellenik  v. 
Huron  Copper  Min.  Co.,^  177  U.  S.  1, 
44  L.  Ed.,  647.  See  also  §§  2977,  3005, 
supra. 

In  Jellenik.  v.  Huron  Copper  Min. 
Co.,  177  U.  S.  1,  44  L.  Ed.  647,  fol- 
lowed in  Pahrig  v.  Milwaukee  &  Chi- 
cago Breweries  (Ltd.))  113  111.  App. 
525,  the  court  said:  "It  is  suggested 
that .  the  requirement  in  the  act  of 
1875  that  a  copy  of  the  order  of  pub- 
lication 'shall  be  served  on  such  ab- 
sent defendant  or  defendants,  if  prae- 
,  ticable,  wherever  found,  and  also  upon 
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is  to  be  made  resides  out  of  the  state,  a  foreign  corporation  may  be 
proceeded  V  against  by  publication.^*  It  is  held,  however,  a  statute 
providing  for  service  of  notice  of  suit'  by  publication,  is  intended  to 


the  person  or  persons  in  possession  or 
charge  of  said  property,  if  any  there 
be,'  is  inapplicable  here,  because  no 
one  in  Michigan  is  alleged  in  the  bill 
to  have  possession  of  the  shares  in 
question.  But  the  bill  does  not  show 
thiit  the  property  represented  by  the 
certificates  of  shares  is  held  by  a 
Michigan  corporation,  which  being 
subject  personally  to  the  jurisdiction 
of  the  court  may  be  required  by  a  final 
decree  in  a  suit  brought  under  the 
act  of  March  3d,  1875,  to  cancel  such 
certificates  held  by  persons  outside 
of  the  state  and  regard  the  plaintiffs 
as  the  real  owners  of  the  property  in- 
terest represented  by  them.  It  is  also 
contended  that  the  words  in  the  act 
of  1875,  'when  a  part  of  said  prop- 
erty shall  be  within  another  district 
but  within  the  same  state,  said  suit 
may  be  brought  in  either  district  in 
said  state,'  indicate  that  the  act  had 
reference  only  to  tangible  personal 
property  capable  of  being  located  in 
more  than  one  district.  This  would  be 
too  narrow  an  interpretation  of  the 
statute.  No  reason  can  be  suggested 
why  suits  involving  the  title  to  shares 
of  the  stock  of  a  corporation  or  com- 
pany should  have  been  excluded  from 
the  operation  of  the  statute.  On  the 
contrary,  the  statute  contemplated 
that  there  might  be  cases  involving 
the  title  to  personal  property  not  in 
the  actual  manual  possession  of  some 
person;  for  the  direction  is  that  the 
order  of  the  court  be  served  upon  the 
person  or  persons  in  possession  or 
charge  of  the  property,  'if  any  there 
be.'  The  corporation  being  brought 
into  court  by  personal  service  of  proc- 
ess in  Michigan,  and  a  copy  of  the 
order  of  the  court  being  served  upon 
the  defendants  charged  with  wrong- 
fully holding   the   certificates   of   the 


stock  in  question,  every  interest  in- 
volved in  the  issue  as  to  the  real  own- 
ership of  the  stock  will  be  represented 
before  the  court.  We  think  the  cir- 
cuit court  may  rightfully  proceed  un- 
der the  act  of  1875,  for  the  purpose 
of  determining  such  ownership,  and 
that  in  dismissing  the  bill  error  was 
committed." 

In  King  v.  Sullivan,  93  Ga.  76,  20 
S.  E.  76,  it  was  held  that  in  order  to 
proceed  by  petition,  whether  at  law 
or  in  equity,  against  specific  assets  of 
a  foreign  corporation,  such  as  bonds 
or  stocks,  for  the  purp.ose  of  subject- 
ing them  to  the  satisfaction  of  a  judg- 
ment against  the  corporation,  where 
no  service  can  be  had  upon  it  other- 
wise than  by  publication,  the  suit 
must  be  one  quasi  in  rem,  and  the 
assets  must  be  described  so  that  they 
can  be  identified  and  seized,  the  juris- 
diction to  adjudicate  or  decree  in  such 
case  depending  upon  an  actual  seizure, 
lawfully  made  before  or  pending  the 
action.  An  allegation  made  on  in- 
formation and  belief  is  insufficient 
which,  in  effect,  charges  that  the  for- 
eign corporation  had,  without  consid- 
eration, delivered  to  its  codefendanta 
(some  of  its  stockholders  resident  in 
this  state)  bonds  and  stocks  of  a 
named  railroad  company,  without  fur- 
ther description  of  the  property  sought 
to  be  reached  and  appropriated.  The 
prayer  that  each  of  the  defendants 
sued  with  the  corporation  be  com- 
pelled to  answer  whether,  at  any  time, 
he  received  from  the  corporation  any 
bonds  or  stocks,  and  for  the  appoint- 
ment of  a  receiver  to  sue  for  and 
realize  their  value  for  the  benefit  of 
the  complaining  creditors,  will  not 
aid  the  jurisdiction. 

32  Douglass  V.  Pacific  Mail  S.  S.  Co., 
4  Cal.  304. 
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apply  only  to  citizens  of  foreign  states  who  have  been  in  the  state, 
and  departed  therefrom,  and  does  not  apply  to  foreign  corporations.'' 
It  is  well  settled  that  where  the  service  of  process  against  a  foreign 
corporation  is  by  publication  only  and  there  is  no  general  appearance 
by  it,  the  court  cannot  render  a  personal  judgment  against  the 
corporation.'* 

Service  by  publication,  being  authorized  by  special  statutes  in 
derogation  of  the  common  law,  such  statutes  are  construed  strictly,'^ 
and  the  statutory  provisions  for  acquiring  jurisdiction  over  a  de- 
fendant by  other  than  personal  service  must  be  strictly  pursued.'^ 

The  statutes  authorizing  service  of  process  upon  a  nonresident 
defendant  generally  provide  that  an  order  for  publication  may  be 
granted  upon  the  filing  of  an  affidavit  containing  the  matters  required, 
without  making  the  return  of  the  sheriff  either  a  condition  precedent 
or  one  of  the  steps  in  the  application  for  the  order."     By  some 


SS  Bearing  v.  Bank  of  Charleston, 
5  Ga.  497,  48  Am.  Dee.  300. 

See,  for  construction  of  statutes 
providing,  for  service  of  nonresidents 
in  reference  to  applicability  to  for- 
eign corporation,  People's  Nat.  Bank 
V.  Cleveland,  117  Ga.  908,  44  S.  E.  20. 

31  King  v.  Sullivan,  93  Ga.  621,  20 
.  S.  E.  76;  Fahrig  v.  Milwaukee  &  Chi- 
cago \Breweries  (Ltd.),  113  111.  App. 
525;  Nicoll  v.  Midland  Savings  &  Loan 
Co.  of  Denver,  Colorado,  21  Okla.  591, 
96  Pac.  744.     See  §  2977,  siipra. 

35  Welch  v.  Farmers '  Loan  &  Trust 
Co.,  165  Fed.  561;  Non-Magnetic 
Watch  Co.  V.  Association  Horlogere 
Suisse  of  Geneve,  44  Fed.  6;  Wildes 
V.  Lou  Dillon  Goldfield  Min.  Co.,  41 
Nev.  364,  170  Pac.  1046;  Morse  v. 
Presby,  25  N.  H.  299,  302. 

See  Auerbaeh  v.  Internationale  Wol- 
fram Lampen  Aktien  Gesellschaft,  173 
Fed.  624,  holding  that  where  the  right 
to  sue  on  a  certain  class  of  cases  was 
restricted  by  statute  to  resident  plain- 
tiffs, an  application  for  an  order  for 
service  by  publication  under  section  439 
of  Code  Civ.  Proe.  N.  Y.  was  fatally  de- 
fective where  it  did  not  set  forth  such 
residence  and  could  not  be  amended. 

On  an  application  for  an  order  di- 


recting service  of  process  by  publica- 
tion, the  court  cannot  determine  the 
question  whether  it  is  engaged  in 
business  in  the  district,  and  there- 
fore service  upon  one  of  the  directors 
is  service  upon  the  corporation.  Non- 
Magnetie  Watch  Co.  v.  Association 
Horlogere  Suisse  of  Geneve,  44  Fed.  6. 

86  Auerbaeh  v.  Internationale  Wol- 
fram Lampen  Aktien  Gesellschaft, 
173  Fed.  624;  Wildes  v.  Lou  Dillon 
Goldfield  Min.  Co.,  41  Nev.  364,  170 
Pac.  1046;  Victor  Milling  &  Mining 
Co.  V.  Justice  Court.  18  Nev."  21,  1 
Pac.  831.    See  also  §  3006,  supra. 

37  Eagle  Gold-Min.  Co.  v.  Bryarly, 
28  Colo.  262,  65  Pac.  52;  Wildes  v. 
Lou  Dillon  Goldfield  Min.  Co.,  41  Nev. 
364,  170  Pac.  1046;  Knapp  v.  Wallace, 
50  Ore.  348,  126  Am.  St.  Eep. 
742,  92  Pae.  1054;  Norfolk  &  W. 
E.  Co.  V.  Crull,  112  Va.  151,  70  S. 
E.  521;  Carr  v.  Bates  &  Rogers  Const. 
Co.,  108  Va.  371,  61  S.  E.  754. 

An  afSdavit  for  publication,  show- 
ing that  the  defendant  is  a  foreign 
corrporation;  that  the  plaintiff  is  un- 
able to  make  service  of  summons  upon 
the  defendant  in  the  state;  that  the 
defendant  has  personal  property  with- 
in the  state,  which  is  fully-described; 
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statutes,  however;  the  return  of  the  sheriff  is  made  an  essential  step 
in  the  procuring  of  the  order  for  publication  becaiuse  of  its  probative 
force  in  establishing  that  at  the  time  of  the  publication  the  summons 
could  not  be  served  upon  the  defendant  in  the  jurisdiction  in  which 
the  action  is  pending.^*  Under  a  statute  providing  that  service  by 
publication  shall  be  allowed  only  after  summons  issued  and  return 
thereon  made  that  the  defendant  after  diligent  search  could  not  be 
found,  and  that  after  such  return  not  less  than  ten  days  after  issue 
of  summons  publication  shall  be  made  by  order  of  the  clerk  of  the 
proper  court,  it  is  held  that  where  the  publication  was  not  made  for 
more  than  four  months  after  the  return  of  process  in  an  action 
against  the  corporation,  such  delay  was  not  fatal  to  the  jurisdiction 
of  the  court,  where  the  foreign  corporation  had  never  engaged  in 
business  within  the  state.*®  Where  service  by  publication  is  relied  on 
solely,  and  it  is  alleged  in  the  af&davit  therefor,  that,  with  the  exer- 
cise of  due  diligence,  the  plaintiff  is  unable  to  procure  service  of 
summons  on  the  defendant  within  the  jurisdiction,  the  facts  necessary 
to  show  that  due  diligence  was  used  to  obtain  personal  service  should 
be  stated,  and  where  judgment  is  rendered  against  a  foreign  corpora- 
tion without  such  requirements,  being  complied  with,  it  is  void.** 
Under  a  statute  providing  that  in  actions  which  relate  to,  or  the  sub- 
that  his  property  has  been  taken  pos-  Milling  &  Mining  Co.  v.  Justice  Court, 
session  of  by  a  receiver  of  the  court;  18  Nev.  21,  1  Pac.  831. 
that  the  plaintiff  seeks  to  appropriate  See   for   requisites   of   afSdavit  for 

this  property  for  the  payment  of  his      publication  under  particular  statutes, 
claim;  and  that  his  actiom  is  brought      Eollins  v.  Maxwell  Bros.  Co.,  127  Wis. 
upon  a  contract  made  between  him  and      142,  106  N.  W.  677. 
the  defendant, — is  sufficient  to  author-  38  Eagle   Gold-Min.   Co.  v.  Bryarly, 

ize    service    by    publication.      United      28  Colo.  602,  65  Pac.  52. 
States  Elec.  Lighting  Co.  v.  Martin,  39  Eagle   Gold-Min.   Co.  v.  Bryarly, 

43   Kan.  526,   23  Pac.  586.  28  Colo.  602,  65  Paci  52. 

Under  N.  Y.  Code  Civ.  Proc.  §  439,  40  Nicoll  v.  Midland  Savings  &  Loan 

the     order    of    publication    must    be      Co.,  21  Okla:  591,  96  Pae.  744,  citing 
founded    upon    a    verified    complaint      Romig  v.  Gillett,  187  U.  S.  Ill,  47  L. 
stowing  a   sufficient   cause   of   action      Ed.     97;     Bes     Line     Con^t.  ,  Co.-  v. 
against  the   defendant   to  be   served,      Schmidt,  16  Okla.  429,  85  Pae.  711. 
and  compliance  with  this  requirement  In  Eoraig  v.  Gillett,  187  U.  S.  lH, 

is  a  prerequisite  to  the  order  of  pub-  47  L.  Ed.  97,  Justice  Brewer  said: 
lieation  of  summons  or  for  service  "The  Supreme  Court  of  Oklahoma 
without  the  state.  Ered  S.  James  &  was  of  opinion  that  the  affidavit  for 
Co.  V.  Commercial  Nat.  Fire  Ins.  Co.,  service  by  publication  was  wholly  in- 
170  N.  Y.  Supp.  402.  '  sufficient  in  that  it  alleged  the  non- 

See  for  sufficiency  of  affidavits  for  residence  of  defendants  simply  upon 
publication,  Broome  v.  Galena,  D.  D.  information  and  belief,  and  not  posi- 
&  M.  Packet  Co.,  9  Minn.  239;  Victor      tively;  that  being  so  insufficient  the 

10326 


Ch.  65] 


Foreign  Ooepoeati'ons 


:[§6G^J6 


jeet  of  which  is,  real  or  personal  ptop^tty  in  the  ^tiate'  where  atiy 
defendant  has  or  claims  a  lien  or' interest;' actual  or  cOntingerit'thi^rei'n, 
or  the  relief  demanded  consists '  Wholly  or  partly  iik  exiiludiiig'  him 
from  any  interest  therein,  and  such- defendant  is  a  foreign  torporation, 
service  may  be  had  by  publication, '  and"  also'  providing  'ishat  where 
personal  service  eaniiot  be  had' within  that  jurisdietionj  it  is  held^that 
where  an  affidavit  for  theservice  of  process  on  a  foreign  corporation 
by  publication  dbes  not  allege  that  such  i  corporation  had  failed  to 


defendant  Myrtle  Gillett  was  not  ^ 
brought  into  court,  alid  the  judgment 
and  all  subsequent  proceedings  were, 
as  to  'her,  absolutely  void.  On  the 
other  hand, >  it  is.  contended  < by.  the  ; 
appellants  that  a  separate  ground. for. 
service  ,by  publication  is  'where  ,the 
plaintiff,  with  due  diligence,  is  unable' 
to  make  service  of  siimmdns  *  *  ■  *  ' 
within  the  territory';'' that  the  affi- 
davit for  publication  stated 'positively  ■ 
Sttch  inability;  that,  therefore,  it  was 
strictly  within,  the  statute,  and  au- 
thorized the  publication  of  notice; 
that  the  publication  was  duly  made, 
the  defendants  were  thereby  brought 
into  court,  and  the  judgment  and  all 
subsequent  .proceedings  i  were  rpgular. 
s^nd  valid.  It  may  well  be  doubted 
whether  this  contention  of  appellants 
can  be  sustained,  at  least  in  eases  like 
this  of  direct,  and  not  collateral,  ait-  '■■ 
tack,  even  if  the  inability  to  obtain., 
•personal  service  by  th.e.  exercise  of 
id,ue  dilig.ence  is  a  distinctive,  grorund 
for  ser^vice  by  publication.  It  would 
seem  that  the  facts  tendings  to  show 
such  diligence  should  be  disclosed,  arid 
that  "an  affidavit  merely  alleging  in- 
ability was  one  of  a  conclusion  of 
law,  and  not  of  facts.  McDonald  v. 
Gooper,  32  Fed.'745;  Carleton  v.  Carle- 
ton,  85  N.  Y.  313;  McCracken  v.  FMna- 
gaii,  127  N.  Y.  493,  28  N.  E.  385; 
Ricketson  v.  Eichardson,  26  Gal.  149; 
Braly  v.  Seaman,  30  Cal.  610;  Eahn 
V.  Matthai,  115  Ck.1.  689, '47  Pac.'698; 
'.ittle  V.  Chambers,  27  Iowa  522; 
''~!i  'inpson  v.  Shiawassee  County  Cir- 
cuit judge,  54  Mich.   236,'  19   N.   W. 


967; 


7   Mont. 


Alderson.  y.  Ma:^shall, 
288,  16  Pac.  576.  Nor 'is.  tliis  inability 
shown  by  the 'mere  fact  that  a  su'iil- 
mons  issued  to  tie'  sherJ'fiE  of  the  coun- 
ty iniwhich  the- -land  is  .situated  isvie- 

'  turned  nprt  serveil,  for  in.qaae^  ,of  ^thip 
l^ind,   by    §  3924,  ,a  sumnjons    eaii   be 

,  issued  to  and  served  in  any'  county  of 
Ihe'territbry.  B'ut  while' tlie  afeS'aVJt 
for  publicati&n  may'havfe  beeil' insuf- 
ficient, we  are  unablfe;,tD  concur. iwith 
the  Supreme  pp^urj;:  of  plilahonia  in.its 
conclusions.  .  A  publication  of  notice 
was  in  fact  made,  and  a  publicatiom 
based  upon  an  affidavit  which,  ho'vif- 
ever  defective  it  'may  have  been,  waa 
'intended  to  be.in  .eompU.incg.  withtlne 

;  sta^ut^,-  It  ^yas  appro  vied,, )Dy  the.  .qpnrt, 
which  upon  it  rendered  a  decree  of 
foreclosure,  which  was  executed  by 
the  proper  officers  in  the  'proper  way. 
By  virtue  of  the  prOdeedingfe  the  mort- 
gagee was  put  into  possession, — a  pos- 
session which  he  transferred  to  .th^e.  ap- 
pellant Harding.  ,  .TJnder  thps.e^  cir- 
cumstances, what  right  has  tile  ap- 
pellee,' a  grantee  from  tte  niortgdgo'r'? 
The  foreclosure  was  a  pr6ceedihg''i'n 
equity-,  although  its  various  steps  were 

,  prescribed  by  statute.  Equi,taJ;il.e  prin- 
ciples must  control  the  measure  of  re- 
He£  '^  Even  if  i'thei  publication  'tad 
been  founded  'upcrii  an  affidavit  per- 
fect in  form,  and  the  dddree  and  all 
proceedings  had  been  in  strict '  con- 
formity to  the  statute,  yet  by  §  89BB, 
the  defendant  woMd  be  ^let  in -to  de- 
fend upon  coiiiplian^e  with  certain 
conditions;"  '' 
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comply  with  the  requirements  to  do  business  in  the  state,  including 
the  designation  of  an  agent  upon  whom  service  might  be  had,  a  judg- 
ment rendered  thereon  without  further  notice  upon  or  any  appear- 
ance by  such  corporation  is  void."  It  is  a  general  rule  that  an 
affidavit  for  publication  of  summons,  which  merely  repeats  the 
language  of  the  statute  or  its  substance  is  not  sufficient,  but  the 
ultimate  facts  of  the  statute  must  be  proved  by  the  affidavit,  by  show- 
ing the  probative  facts  upon  which  the  ultimate  facts  depend,  and 
that  it  is  not  sufficient  for  the  order  to  state  that  the  ultimate  facts 
' '  appear  to  the  satisfaction  of  the  court, ' '  but  they  must  be  sustained 
by  the  probative  facts  stated  in  the  affidavit;  in  other  words  the 
probative  facts  set  out  in  the  affidavit  must  be  sufficient  to  justify 
the  court  in  being  satisfied  of  the  existence  of  the  ultimate  facts 
required  by  the  statute  before  it  has  jurisdiction  to  order  service  of 
summons  by  publication.*^  Under  a  statute  providing  that  when  the 
person  on  whom  the  service  is  to  be  made  resides  out  of  the  state,  or 
has  departed  from  the  state,  or  cannot,  after  due  diligence,  be  found 
within  the  state,  or  conceals  himself  to  avoid  the  service  of  summons, 
and  the  fact  shall  appear  by  affidavit,  to  the  satisfaction  of  the  court 
or  judge  thereof,  and  it  shall  appear,  either  by  affidavit  or  by  a 
verified  complaint  on  file,  that  a  cause  of  action  exists  against  the 
defendant  in  respect  to  whom  the  service  is  to  be  made  or  that  he  is 
a  necessary  or  proper  party  to  the  action,  such  court  or  judge  may 
gr,ant  an  order  that  the  service  be  made  by  the  publication  of  the 
summons,  the  affidavit  for  the  order  of  publication  must  state  either 
the  residence  of  the  defendant  corporation  or  that  such  residence  is 
unknown  to  the  affiant.*'  Under  a  statute  of  a  state  providing  that 
before  service  by  publication  can  be  made,  an  affidavit  must  be  filed 
that  service  of  summons  cannot  be  made  within  the  state  upon  the 
defendant  sought  to  be  served,  it  is  held  that  an  affidavit  stating  that 
service  could  not  be  made  upon  an  individual  defendant  and  the  de- 
fendant foreign  corporation  is  insufficient.** 

Under  a  statute  authorizing  service  of  process  upon  certain  ofBeers 
and  agents  of  a  corporation,  and  providing  that  if  none  of  them  can 

41  Nicoll  V.  Midland  Savings  &  Loan  for  sufficiency  of  affidavit  for  publi- 
co, of  Denver,  Colorado,  21  Okla.  591,      cation  of  summons. 

96  Pac.  744.  "     43  Wildes    v.    Lou    Dillon    Goldfield 

42  Wildes  V.  Lou  Dillon  Goldfield  Min.  Co.,  41  Nev.  364,  170  Pac.  1046. 
Min.  Co.,  41  Nev.  364,  170  Pac.  1046;  See  also  Victor  Milling  &  Mining  Co, 
Victor  Milling  &  Mining  Co.  v.  Justice  v.  Justice  Court,  18  Nev.  21,  1  Pac. 
Court,  18  Nev.  21,  1  Pac.  831.  831. 

See  Victor  Milling  &  Mining  Co.  v.  44  Welch  v.  Farmers'  Loan  &  Trust 

Justice  Court,  18  Nev.  21,  1  Pac.  831,      Co.,  165  Fed.  561. 
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be  found  in  the  county,  the  corporation  may  be  notified  by  publica- 
tion and  mail,  it  was  held  that  in  an  action  in  assumpsit  against  a 
foreign  corporation,  it  was  improper  to  sustain  a  motion  to  quash 
service  because  obtained  by  publication,  as  for  the  purposes  of  the 
motion,  it  was  immaterial  whether  only  a  judgment  in  rem  could  be 
rendered  on  such  service,  and  if  intended  for  any  other  purpose  the 
statute  was  unconstitutional  and  void.** 

§6027.  Service  by  mailing  process  or  notice  of  suit.  Under  a 
statute  providing  that  if  suit  be  against  a  corporation  created  by  a 
certain  other  state,  in  addition  to  such  personal  service  made  on 
certain  prescribed  officers  of  the  corporation,  a  copy  of  the  summons 
attached  to  a  certified  copy  of  the  complaint,  shall  be  deposited  in  the 
post  office,  addressed  to  the  president  and  trustees  of  the  corporation 
at  their  place  of  business  in  such  other  state,  if  the  same  is  known,  or 
can,  after  due  diligence  be  ascertained,  the  mailing  of  the  summons 
with 'the  other  instruments  attached  thereto  as  provided  by  the  statute 
adds  no  force  to  the  return  as  made  by  the  officer  in  the  summons,  if 
there  has  been  no  personal  service  made  on  any  agent,  cashier,  or 
secretary,  president  or  other  head  thereof.**  Under  a  statute  authoriz- 
ing service  of  process  upon  a  foreign  corporation  by  service  of  s  the 
summons  within  the  state  upon  any  officers  or  agents  of  the  corpora- 
tion, or  upon  the  Conductor  of  any  railroad  train  or  upon  the  master 
of  any  vessel  belonging  to  and  in  the  service  of  the  corporation, 
against  which  the  cause  of  action  had  accrued,  and  providing  that  the 
plaintiff  shall,  within  a  specified  time  after  the  commencement  of 
the  suit,  send  notice  by  mail  to  the  corporation  defendant  at  its  home 
office,  the  failure  on  the  part  of  the  complainant  is  not  jurisdictional, 
and  the  omission  to  send  the  notice  to  the  home  office  is  an  irregu- 
larity only,  when  the  general  officers  of  the  company  have  been  fully 
apprised  of  the  commencement  of  the  suit  by  a  personal  service  of 
the  process  upon  one  of  their  number  in  the  state  where  the  action 
was  brought,  and  it  is  error  to  dismiss  the  suit  on  motion  of  the  de- 
fendant.*'' 

*5  Price  V.   American  Bible   Soc.   &  on    corporations,    see    §§3009,    3010, 

Missionary  Soc.  of  M.  E.   Church  of  supra. 
United  States,  29  111.  App;  476.  47  Emerson,     etc.,     v.     McCormiek 

46Lonkey  v.  Keyes  Silver  Min.  Co.,  Mach.  Co.,  51  Mich.  5,  16  N.  W.  182. 

21  Nev.  312,  17  L.  E.  A.  351,  31  Pae.  Sherwood,   J.,    said:      "This    require- 

57.     See  also   Columbia   Star  Milling  ment   if   valid,   is   not   jurisdictional. 

Co.  V.  Brand,  115  Miss.  625,  76  So.  557.  It  is  ultra-territorial,  in  a  proceeding 

As  to  the  method  of  serving  process  in   personam     and   which  several   au- 
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§  6028.  Scope  of  statutes  providing:  for  service.  Whether  a  statute 
providing. for  service  of  process  upon  corporations  generally  includes 
within  the  term  "' corporations  "■  foreign  corporations,  depends  upon 
the  intent  of  the  legislature  by  which  such  statute  was  enacted.** 
It  is  generally  held^  that  a  statute  providing  for  the  service  of 
sutamons'ujiofl  corporations  applies  as  well  to  foreign  corporations, 
except  where  there  are  special  provisions  to  the  eontrary.*^  Thus 
it  is  held  that  a  statute  providing  that  when  suit  is  against  a 
e6rf)oration,  the  sumtrliiyns  may  be  executed  by  delivering  a  copy  of 
the  summons  and  complaint  to  the  president,  or  other  head  thereof, 
secretary;  cashier,  station  agent,  or  any  other  agent  thereof,  includes 
foreign  as  Well  as  donxestic  corporations,  and '  that  other  statutes 
making  special  provisions  for  Service  on  foreign  corporations  doing 
business  in  the  state,  when  they  are  sued,  are  cumulative,  for  the 
greater  convenience  of  those  who  desire  to  institute  legal  proceedings 
against  such  corporations,  and  to  hold  otherwise  would  be  by  judicial 


thorities  hold  migratory.  *  *  * 
But  if  mailing  the  notice  weie  neces- 
sary, the  only  o,bject^  to  bo  accom- 
plished is  information  to  the  principal 
oncers  having  control'  of  the  com- 
pany 's  affairs  of  the  existence  of  the 
suit.  ^■ThiS  was  fully  accomplished 
when  service  was  made  upon  thp  secre- 
tary, whose  principal  business  was  at 
the  home  office,  and  whp  says  in  his 
affidavit  '  had  notice  by  mail  been  sent, 
hB'  would  have  been  the  person  '  at 
the  home  office  to  receive  it.'  He  had 
already  befin  ,served  with  a  certified 
copy  of  the  writ.  .  It  is  difficult  po  see 
what  iie'cessity  oi  useful  purpose  would' 
have  been  accomplished-  had  the  no- 
tice be.en  mailed.  Under- the  oircum- 
staiuces_  pf-  this  case,  and,  as  they  ap- 
pear on  this  record,  we  must  hold  the 
omission  to  send  the  notice  to  the 
home   office   an   irregularity   only." 

''48See -Boyle' V.  Oro  Plata- Mining  & 
Milling  Co.,  14  Ariz.  484,  131  Pac.  155 
R"ath  V.  Western  U.  Tel.  Go.,  89  lili^h 
22,  ■50'>N.   W.   817..    Sfee'  also    §  2985, 
supra. 

49  United  States.  Kansas  City,  Ft 
S.  &  M.  E.  Co.  V.  Baughtry,  138  U.  S, 
298,  34  L.  Ed;   963;   Society  Fonciere 


et  Agricole  des  ifitats  Unis  v.  Milliken, 
135  U.  S.  304,  34  L.  Ed.  208;  Lively 
y.  Piqton,  218  Fed.  401. 

Alabama.  Eagle  Life  Ass'n  v.  Bed- 
den,  121  Ala.  346,  25  So.  779;  Western 
U.  Tel.  Co.  v.  Pleasants,  46' Ala.  641. 

Georgia.  City  Fire  Ins.  Co.  v.  Oar- 
rugi,  41  Ga.  660. 

lUinois.  Hannibal  &  St.  J.  E.  Co. 
v.  Crane,  102  111.  249,  40  Am.  Eeji. 
581;  Mineral  Point  E.  Co.  v.  Keep,  22 
111.  9,  74  Am.  Dec.  124;  C.  N.  Woodard 
V.  Angldile  Computing  Scale  Co.,  172, 
111.  App.  211. 

Iowa.  Gross  v.  Nichols,  72  Iowa 
239,  33  N.  W.  653. 

Nebraska.  Chicago,  B.  &  Q.  E.  Co. 
V.  Manning,,  23  Neb.  552,  37  N.  W. 
462. 

New  York.  Wilde  v.  New  York  & 
H.  E.'Co.,  1  Hilt.  302. 

Oregon.  Cunningham  v.  Klamath 
Lake  E.  Co.,  54  Oro.  13,  101  Pac.  213, 
rehearing  denied  101  Pac.  1099;  Biddle 
V.  Order  of  Pendo,  49  Ore.  229,  89 
Pac.  640;  Farrell  v.  Oregon  Gold-Min. 
Co.,  31  Ore.  463,  50  Pac.  186,  49  Pac. 
876;  Aldrich  v.  Anchor  Coal  &  Devel' 
opment  Co.,  24  Ore.  32,  41  Am.  St. 
Eep.  831,  32  Pac.  756. 
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construction  to  render  nugatory  the  statute  first  mentioned.^"  In 
some  jurisdictions,  however,  statutes  providing  for  service  upon 
corporations  have  been  construed  not  to  be  applicable  to  foreign 
corporations,  but  to  apply  only  to  domestic  corporations.^^     Some 


Pennsylvania.-  Prick  &  Lindsay  Co. 
V.  Maryland,  Pennsylvania,  etc.,  Co., 
44  Pa.  Super.  Ct.  518. 

Tennessee.  Stonega  Coke  &  Goal  Co. 
V.  Southern  Steel  Co.,  123  Tenn.  428, 
31  L.  E.  A.  (N.  S.)  278,  131  S.  W. 
988;  Cumberland  Telephone  &  Tele- 
graph Co.  V.  Turner,  88  Tenn,  265,  12 
S.  W.  544. 

As  to  service  upon  corporations  gen- 
erally, see  §§  2985-3020,  supra. 

Foreign  corporations  are  served  in 
the  same  way  as  domestic  ones.  City 
Fire  Ins.  Co.  v.  Carrugi,  41  Ga.  660. 

By  coming  into  the  state  to  do  busi- 
ness a  foreign  corporation  submits  to 
the  same  mode  of  service  as  is  pro- 
vided for  domestic  corporations,  if 
there  is  no  special  mode  provided  for 
foreign  ones.     Farrell  v.  Oregon  Gold 


ing  an  ofSce  or  usual  place  of  business 
in  the  state,  whether  a  foreign  cor- 
poration or  one  organized  under  the 
laws  of  the  state,  notwithstanding  the 
existence  of  another  statute  provid- 
ing that  where  a  foreign  corporation 
has  a  managing  agent  in  the  state,  the 
service  may  be  on  such  agent.  Vhe 
court  said:  "It  is  the  policy  of  our 
law  to  afford  redress  through  our 
courts  to  any  person  aggrieved, 
whether  a  natural  person  or  a  corpo- 
ration, and  to  apply  the  remedy,  as 
far  as  possible,  at  the  place  where  the 
injury  was  sustained.  If  a  foreign 
corporation  has  an  of&ce  in  this  state 
for  the  transaction  of  business,  seek- 
ing thereby  to  promote  its  own  in- 
terest, such  of&ce  will  also  be  its  place 
of  business  where  a  summons  may  be 


Min.  Co.,  31  Ore.  463,  5b  Pac.  186,  49       served  upon  it;  and  a  party  aggrieved 


Pac.  876;  Aldrich  v.  Anchor  Coal  Co., 
24  Ore.  32,  41  Am.  St.  Bep.  831,  32 
Pac.  756. 

Prior  to  the  Act  of  1903  (Laws 
1903,  p.  Ill),  providing  for  a  regis- 
tered agent,  a  foreign  corporation  was 
served  through  the  same  persons  and 
in  like  manner  as  a  domestic  one. 
Cunningham  v.  Klamath  Lake  E.  Co., 
54  Ore.  13,  101  Pac.  213,  rehearing 
denied  101  Pac.  1099. 

SO  Eagle  Life  Ass'n  v.  Eedden,  121 
Ala.  346,  25  So.  779.    See  §  6031,  infra. 

It  is  held  in  Nebraska  that  a  stat- 
ute providing  that  "a  summons 
against  a  corporation  may  be  served 
upon  the  president  *  *  *  chair- 
man of  the  board  of  .directors  or  trus- 
tees, or  other  chief  officer,  or,  if  it3 
chief  officer  is  not  found  in  the  county, 
by  a  copy  left  at  the  office  or  usual 
place  of  business  of  such  corporation, 
with  the  person  having  charge  there- 
of," applies  to  all  corporations  hav- 


will  not  be  required  to  go  into  another 
jurisdiction  to  enforce  his  rights 
against  it.  It  must  take  the  burden 
with  the  benefit."  Chicago,  B.  &  Q. 
E.  Co.  v.  Manning,  23  Neb.  552,  37 
N.  "W.  462. 

51  Arizona.  Boyle  v.  Oro  Plata  Min- 
ing &  Milling  Co.,  14  Ariz.  484,  131 
Pac.  155. 

Michigan.  Grand  Trunk  Ey.  Co.  of 
Canada  v.  Wayne  Circuit  Judge,  106 
Mich.  248,  64  N.  W.  17;  Eeath  v.  West- 
em  IT.  Tel.  Co.,  89  Mich.  22,  50  N.  W. 
817;  People  v.  Wayne  Circjiit  Judge, 
24  Mich.  38. 

Minnesota.  Sullivan  v.  La  Grosse 
&  M.  Steam  Packet  Co.,  10  Minn.  386. 

Nortb  Carolina.  Williams  v.  Iron 
Belt  Building  &  Loan  Ass'n,  131  N.  C. 
267,  42  S.  E.  607. 

Vermont.  Hall  v.  Vermont  &  M. 
E.  Co.,  28  Vt.  401. 

Under  a  statute  providing  that  it 
shall  not  be  lawful  for  any  in.surance 
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of  the  statutes  provide  a  distinctive  process  on  domestic  as  dis- 
tinguished from  foreign  corporations,  and  where  this  is  so  the  process 
suitable  for  a  domestic  corporation  will  not  suffice  for  a  foreign  one 
and  vice  versa.^*  If  the  process  for  a  specified  class  of  foreign 
corporations  is  prescribed,  other  foreign  corporations  not  of  that 
class  cannot  be  so  brought  into  court.** 

Statutes  which  provide  for  service  of  process  on  foreign  corpora- 
tions should  be  liberally  construed  for  the  aceomplishment  of  the 
purpose  intended,  namely,  that  of  bringing  such  bodies  into  court. 
They  are  permitted  to  enter  the  state  by  comity  only,  and  in  the 
methods  of  subjecting  them  to  the  jurisdiction  of  the  courts  they 
cannot  insist  upon  a  technical  or  strict  construction  in  their  favor.** 

§  6029.  Statutory  requirements  as  to  service  to  be  followed.    As 

at  common  law  there  is  no  method  by  which  a  corporation  of  one 


company  incorporated  in  any  other 
state  to  do  business  in  Indiana  until 
such  company  shall  file  with  the  aud- 
itor of  state  a  certified  copy  of  a  reso- 
lution of  the  board  of  directors  of  such 
company  consenting  that  service  of 
process  in  any  suit  against  such  com- 
pany may  be  served  upon  any  author- 
ized agent  of  such  compajiy  in  Indi- 
ana with  like  effect  as  if  such  com- 
pany was  incorporated  in  Indiana,  and 
agreeing  that  such  service  may  be  so 
made  with  such  effect  while  any  lia- 
bility remains  outstanding  against 
such  company  in  this  state,  and  agree- 
ing further  that,  if  at  any  time  there 
shall  be  no  authorized  agent  of  such 
company  in  the  county  where  any  suit 
shall  be  brought,  service  may  there- 
after be  made  upon  the  auditor  of 
state  with  guch  effect  as  if  made  upon 
an  authorized  agent  of  such  company, 
it  is  held  that  such  special  legislation 
excepts  foreign  insurance  companies 
from  the  effect  of  other  statutes  upon 
the  subject  of  foreign  corporations  do- 
ing business  within  the  state.  Rehm  v. 
German  Ins.  &  Sav.  Institution,  125 
Ind.  135,  25  N.  E.  173. 

52  Boyle    v.    Oro    Plata    Mining    & 
Milling    Co.,    14    Ariz.    484,    131    Pac. 


155;  Beath  v.  Western  U.  Tel.  Co., 
89  Mich.  22,  50  N.  W.  817. 

53  Eobb  V.  Chicago  &  A.  E.  Co.,  47 
Mo.  540. 

Mich.  Comp.  Laws,  §  10442,  as 
amended  by  Pub.  Acts  1909,  No.  3,  as 
to  actions  against  foreign  corpora- 
tions, is  limited  in  its  application  to 
foreign  corporations  transacting  inter- 
state commerce,  and  service  on  other 
foreign  corporations  which  have  com- 
plied with  the  statutory  requirements 
as  to  doing  businets  in  the  state  is 
governed  by  the  statute  regulating 
service  on  domestic  corporations. 
Yund  v.  Excelsior  Wrapper  Co.,  185 
Mich.  143,  151  N.  W.  653. 

64  Federal  Betterment  Co.  v.  Beeves, 
73  Kan.  107,  4  L.  E.  A.  (N.  S.)  460, 
84  Pac.  560;  Minneapolis  Threshing 
Mach.  Co.  V.  Ashauer,  142  Wis.  646, 
126  N.  W.  113. 

At  common  law  a.  corporation  must 
be  sued  in  an  action  on  a  contract  in 
the  jurisdiction  of  its  domicile.  All 
statutes  authorizing  such  suits  else- 
where are  in  derogation  of  the  common 
law  and  should  not  be  extended  be- 
yond their  manifest  meaning.  Byers 
V.  Union  Cent.  Life  Ins.  Co.,  17  Ind. 
App.  101,  46  N.  E.  475. 
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state  may  be  compelled  to  respoud  personally  in  the  courts  of  a 
foreign  state,  yet  as  such  foreign  corporation  may  by  legislative  act 
be  required  tO'  come  personally  before  the  courts  of  any  state,  outside 
of  that  of  its  incorporation,  into  which  it  has  entered  for  the  purpose 
of  transacting  its  corporate  business  through  officers  or  agents  there 
located,  on  such  terms  and  conditions  as  the  legislature  may  prescribe, 
so  long  as  such  method  constitutes' due  process  of  law,  it  follows,*  of 
necessity,  that  the  precise  method  adopted  by  the  lawmaking  power 
must  be  followed,  or  no  valid  personal  service  is  made  and  no  jurisdic  ■ 
tiou  is  obtained.  And,  as  the  court  possesses  no  inherent  jurisdiction 
over  them,  such  corporations  have  the  right  to  rely  on  the  law  as 
enacted  being  followed  before  any  one  as  defendant  is  bound  or  con- 
cluded by  a  personal  judgment  rendered  against  it.^^  In  accordance 
with  this  rule,  where  a  statute  prescribes  the  manner  in  which  juris- 
diction over  a  foreign  corporation  defendant  ma,y  be  acquired,  such 
method  must  be  followed  in  oT-der  that  a  court  may  obtain  juris- 
diction.^^    And  where  the  legislature  has  the  power  to  say   that 


ss  United  States.  Swarts  v.Ctoistie 
Grain  &  Stock  Co.,  166  Fed.  338;  Car- 
penter V.  Willard  Case  Lumber  Co., 
158  Fed.  697;  New  Elver  Mineral  Co. 
V,  Seeley,'120  Fed.  193;  Sobrip  v.  Maji- 
hattan  Life  , Ins.  Co.,  72  '  Fed.  566; 
Farmer  v.  National  Life  Ass'n  of 
Hartford,  Connecticut,  50  Fed.  829. 

Arkansas.  Union  Guaranty  &  Triiat 
Co.  V.  Craddock,  59  Ark.  593,  28  s!  W. 
424;  Southern  Bui" ding  &  Loan  Ass'n 
v;  Hallum,  59  Ark.  583,  28  S.  "W.  420. 

Colorado.  Venner  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pac. 
1061. 

Maryland.  Oland  v.  Agricultural 
Ins.  Co.  of  ^Watertown,  69  Md.  248, 
14  Atl.  669;  Wagner  v.  Shank,  59  Hd. 
313. 

Mississippi.  American  Surety  Co, 
v.  Holly  Springs,  77  Miss.  428,  27  So. 
612. 

It'evada.  Lonkey  v.  Keyes  Silver 
Miu.  Co.,  21  Nev.  312,  17  L.  K.  A.  351, 
31  Pae.  57. 

New  Jersey.  Pennsylvania  E.  Co. 
V.  Kreitzman,  57  N.  J.  L.  60,  29  Atl. 
587. 

New   York,      Coolidge   v.    Ameriean 


Eealty  Co.,  92  App.  Div.  14,  86  N.  Y. 
Supp.  318. 

Pennsylvania.  Lehigh  Valley  Ins. 
Co.  V.  Fuller,  81  Pa.  St.  398. 

Washington.  Hammel  v.  Fidelity 
Mut.  Aid  Ass'n,  42  Wash.  448,  85  Pac. 
>35. 

West  Virginia.  Adkins  v.  Globe 
Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E 
194. 

Wisconsin.  Farmers'  Loan  &  Trust 
Co.  v.-  Warring,  20  Wis.  290. 

See   §  2989,   supra. 

56  Coolidge  V.  American  Eealty  Co., 
91  N.  Y.  App.  Div.  14,  86  N.  Y.  Supp. 
31fi. 

In  Lonkey  v.  Keyes  Silver  Min.  Co., 
21  Nev.  312,  321,  17  L.  E.  A.  35,  31 
Pac.  57,  SO,  v/here  it  was  held  that 
service  of  process  on  a  foreign  corpo- 
ration, made  by  delivering  a  copy  to 
the  deputy  secretary  of  state,  was  bad 
because  the  statute  at  that  time  au- 
thorized service  on  the  secretary  of 
state  only,  it  was  said:  "Until  a  de- 
fendant in  an  action  is  served  with 
process  in  one  of  the  modes  pointed 
out  by  the  statute,  and  given  a  rea- 
sonable opportunity  of  being  heard  in 
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service  of  process  on  one  or  more  of  the  many  different  officers  and 
agents  of  a  foreign  corporation  shall  bind  the  corporation  to  respond 
personally  to  such  action,  but  has  named  only  one  of  such  officers  or 
agents,  the  corporation  is  not  bound  by  service  made  on  any  other 
officer  or  agent  no  matter  how  high  his  representative  standing  or 
how  great  his  authority  in  the  corporation  may  be,  for  the  reason  that 
there  are  no  provisions  of  law  authorizing  it.*''  Thus  where  it  is 
provided  by  statute  that  where  the  defendant  is  a  foreign  corporation, 
having  a  managing  agent  in  the  state,  the  service  may  be  made  upon 
such  agent,  it  was  held  that  the  court  had  no  jurisdiction  to  render 
personal  judgment  against  a  defendant  foreign  corporation  where 
the  return  of  service  of  process  against  it  showed  service  upon  a 
"general  agent"  of  such  corporation.**  So  also,  under  a  statute 
providing  for  service  upon  a  managing  or  business  agent  of  a  foreign 
corporation  doing  business  in  the  state,  a  return  of  service  upon  A.  B, 
"agent  for"  the  foreign  corporation  is  not  sufficient  to  confer  upon 
the  court  jurisdiction  to  render  a  personal  judgment  against  the 
corporation.*®  Under  a  statute  authorizing  service  of  process  upon  a 
specified  state  official  under  certain  circumstances,  service  of  process 
on  the  deputy  of  such  official  is  unauthorized,  and  confers  no  juris- 

def ense  of  his  rights,  a  court  has  no  and  with  whom  it  may  be  left,  as  serv- 
power  to  divest  him  of  his  property."  iee  upon  the  corporation,  no  other  ofB- 
Quoted  with  approval  in  King  Tona-  cer  or  person  can  be  substituted  in  Ma 
pah  Min.  Co.  v.  Lynch,  232  Ted.  485.  place.  The  designation  of  one  par- 
See,  however,  Paulua  v.  Hart-Parr  ticular  officer  upon  whom  service  may 
Co.,  136  Wis.  601,  118  N.  W.  248.  be  made  excludes  all  others.'  This 
BTSwarts  V.  Christie  Grain  &  Stock  language  was  afterwards  approved 
Co.,  166  Fed.  338;  Carpenter  v.  Wil-  and  adopted  by  the  Supreme  Court  of 
lard  Case  Lumber  Co.,  158  Fed.  697.  the  United  States  in  the  case  of  Army 
See  §  2989,  supra.  v.  Watertowu,  130  XT.  S.  317,  9  Sup. 

In  Lonkey  v.  Keyes  Silver  Min.  Co.,  Ct.  Eep.  537." 
21  Nev.  312,  17  L.  R.  A.  351,  31  Pac.  57,  Under  a  statute  requiring  service 
the  court  said:  "In  the  case  of  City  of  process  upon  an  agent  designated 
of  "Watertowu  v.  Robinson,  69  Wis.  by  the  foreign  insurance  company  for 
233,  34  N.  W.  Eep.  139,  the  Supreme  that  purpose,  it  was  held  that  per- 
Court  of  that  state  said:  'When  the  sonal  service  of  the  process  upon  a 
statute  prescribes  a  particular  mode  of  local  agent,  together  with  the  mail- 
service,  that  mode  must  be  followed.  ing  of  a  copy  to  the  agent  designated, 
Ita  lex  scripta  est.  There  is  no  chance  was  not  sufficient  service.  01and«  v. 
to  speculate  whether  some  other  mode  Agricultural  Ins.  Co.  of  Watertown, 
will  not  answer  as  well.  This  has  69  Md.  248,  14  Atl.  669. 
been  too  often  held  by  courts  to  re-  B8  Swarts  v.  Christie  Grain  &  Stock 
quire  further  citations.  When  the  Co.,  166  Fed.  338.  See  §  6035,  infra. 
statute  designates  a  particular  officer  69  Sobrio  v.  Manhattan  Life  Ins.  Co., 
to  whom  the  process  may  be  delivered,  72  Fed.  566, 
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diction  upon  the  court.®"  And  under  a  statute  providing  that  no 
foreign  insurance  company  shall  transact  business  in  the  state  until 
it  has  complied  with  the  insurance  laws  thereof,  and  appointed  the 
superintendent  of  the  insurance  department  its  attorney  upon  whom 
process  in  any  action  against  the  corporation  may  be  served  with  the 
same  effect  as  if  the  company  existed  in  the  state,  it  was  held  that 
the  superintendent  of  the  insurance  department  who  had  been  so 
appointed  by  a  foreign  insurance  company  had  no  authority  to  accept 
service  of  process  sent  to  him  by  mail,  and  that  such  would  be  set 
aside.®^ 


§  6030.  Upon  whom  process  may  be  served  generally.  In  a  pre- 
ceding chapter  have  been  discussed  the  requisites  and  sufficiency  of 
service  upon  corporations,  including  the  person  upon  whom  service 
may  be  had.®^  At  common  law,  process  against  a  corporation  must 
be  served  upon  its  head  or  principal  officer.®'     Where,  however,  a 


60  Simon  v.  Southern  E.  Co.,  195 
Fed.  56;  Old  Wayne  Mut.  Life  Ass'n 
V.  Plynn  (Ind.  App.),  66  N.  E.  57; 
Brooks  V.  Nevada  Nickel  Syndicate, 
24  Nev.  311,  53  Pac.  597;  Lonkey  v. 
Keyes  Silver  Min.  Co.,  21  Nev.  312,  17 
L.  E.  A.  851,  31  Pac.  57.  See  §  6036, 
infra. 

61  Farmer  v.  National  Life  Ass  'n  of 
Hartford,  Connecticut,  50  Fed.  829. 

In  Old  Wayne  Mut.  Life  Ins.  Co.  v. 
Flynn  (Ind.  App.),  66  N.  E.  57,  the 
court  considered  South  Pub.  Co.  v. 
Fire  Ass'n,  67  Hun  (N.  T.)  41,  21  N. 
Y.  Supp.  675,  where  it  was  held  that 
service  on  a  clerk  in  the  office  of  the 
superintendent  of  insurance  was  suffi- 
cient, saying:  "Appellee's  position 
is  that  process  under  the  statute  was 
intended  to  be  served  on  the  person 
who  was  empowered  by  law  to  per- 
form the  duties  of  insurance  coinmis- 
sioner;  that  the  duty  was  imposed 
upon  the  office  and  not  the  individual. 
South  Pub.  Co.  V.  Fire  Association  of 
Philadelphia,  ~  67  Hun  41,  21  N.  T. 
Supp.  675,  is  cited.  The  law  of  New 
York  authorized  the  service  of  process 
on  the  superintendent  of  insurance. 
The  service  was  made  on  the  clerk  in 

10 


the  office.  The  court  held  this  to  be 
sufficient;  The  opinion  sustains  ap- 
pellee's position.  With  it,  however, 
we  cannot  agree.  No  authorities  are 
cited  in  its  support.  Where  the  ques- 
tion has  arisen  in  other  jurisdictions 
it  has  been  decided  the  other  way.  It 
is  true,  as  stated  by  the  appellee,  that 
jurisdiction  of  a  court  of  general  juris- 
diction is  presumed,  but  presumption 
yields  when  the  contrary,  affirmatively 
appears. ' ' 

62  See  §§  2985-3016,  supra. 

63  Beeves  v.  Southern  Ey.  Co.,  121 
Ga.  561,  70  L.  E.  A.  513,  2  Ann.  Cas. 
207,  49  S.  E.  674;  Aldrich  v.  Anchor 
Coal  &  Development  Co.,  24  Ore.  32, 
41  Am.  St.  Eep.  831,  32  Pac.  756. 

By  the  common  law,  process  against 
a  corporation  must  be  served  upon  its 
head  or  principal  officer  within  the 
jurisdiction  of  the  sovereignty  by 
whose  law  it  exists,  and  any  authority 
for  proceeding  against  it  in  any  other 
manner  must  be  conferred  by  statute 
of  the  state  where  process  is  served. 
Aldrich  v.  Anchor  Coal  &  Development 
Co.,  24  Ore.  32,  41  Am.  St.  Eep.  831, 
32  Pac.  756,  citing  Moulin  v.  Trenton 
Mut.  Life  &  Fire  Ins.  Co.,  24  N.  J.  L. 
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corporation  created  by  one  state  goes  into  another  state  for"  the 
purpose  of  transacting  the  business  of  the  corporation  through  its 
ofBcers,  agents,  employees,  and  servants  there  located,  it  may  be  re 
(juired  to  appear  personally  before  the  courts  of  such  state  on  any 
terms  to  which  it  has  assented  as  a  condition  precedent  to  the  right 
to  engage  in  its  corporate  business  within  the  state,  or  it  may  ,be 
required  to  respond  personally  to  such  method  of  service  as  the  legisla- 
ture of  such  state  may  provide,  as  long  as  the  method  prescribed  by 
the  legislature  constitutes  due  process  of  law.®*  Natural  justice  re- 
quires the  officers  and  agents  of  a  foreign  corporation  who  transact 
its  business  in  another  state,  to  be  subject  to  the  process  of  that  state, 
as  the  representatives  of  the  corporation.®* 
;  As  a  general  rule,  in  the  very  justice  of  the  case  and  tipon  principles 
of  public  policy,  where  a  foreigii  corporation  is  sought  to  be  bound 
by  notice  to  or  service  of  process  upon  an  officer  or  agent,  such  officer 
or  agent  should  sustain  such  a  relation  to  the  matter  growing  out  of 
the  character  of  his  employment  as  would,  fide  et  fiducia,  impose 
upon  him  the  duty  to  report  the  fact  of  such  service  to  the  corpora 
tion.®®    This  is  the  rule  in  respect  to  the  law  of  agency  in  the  matter 


222;  McQueen  v.  Middletown  Mfg.  Co., 
16  Johns.   (N.  T.)  5. 

64Swarts  V.  Christie  Grain  &  Stock 
Co.,  166  Fed.  338;  Carpenter  v.  Wil- 
lard  Case  Lumber  Co.,  158  Fed.  697. 
See  also  Green  v.  Chicago,  B.  &  Q.  E. 
Co.,  205  U.  S.  530,  51  L.  Ed.  916;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Spirat- 
ley,  172  TJ.  S.  602,  43  L.  Ed.  569;  But- 
ler Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  1. 

"When  a  foreign  corporation  comes 
into  this  state,  the  legislature,  by 
virtue  of  its  control  over  the  law  of 
remedies,  may  define  the-agents  of  the 
corporation  an  whom  process  may  be 
■served.  Lafayette  Ins.  Co.  v.  French, 
supra.  If  the  persons  liamed  are  true 
agents,  and  if  their  positions  are  such 
as  to  lead  to  a',  just  presumption  that 
notice  to  them  will  be  notice  to  the 
principal,  the  corporation  must  sub- 
mit." Tauza  v.  Sus-;uehanna  Coal  Co., 
220  N.  Y.  259,  115  N.  E.  915.  In  dis- 
tinguishing Old  Wayne  Mut.  Life 
Ass'n  V.  MeDonough,  204  XT.  S.  8,  51 
L.  Ed.  345,  and  Simon  v.  Southern  Eyi' 


Co.,  236  U.  S.  115,  59  L.  Ed.  492,  the 
court,  after  saying  they  were  not  to 
the  contrary,  said:  "They  were  fully 
considered  in  Bagdon  v.  Philadelphia 
&  Beading  Coal  &  Iron  Co.,  217  N=.  Y. 
432,  L.  E.  A.  1916  F  407,  Ann.  Cas. 
1918  A  389,  ill  N,  E.  1075.  In  those 
eases,  the  corporations  had  no  agent 
within  the  state.  The  attempt  was 
made  to  hold  them  by  service  on  a 
public  officer,  whom  the  statute  re- 
quired them  to  designate  as  the'r 
agent,  but  whom  they  had  refused  or 
failed  to  designate.  In  the  case  be- 
fore us,  we  have  to  deal  with  a  very 
different  situation.  The  corporation 
is  here;  it  is  here  in  the  person  of  an 
agent  of  its' own  selection;  and  service 
upon  him  is  service  upon  his  prin- 
cipal. ' ' 

65  Berlin  Iron  Bridge  Co.  v.  Norton, 
51  N.  J.  L.  442,  17  Atl.  1079. 

66  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  831;  Central  of  Georgia  K. 
Co.  V.  Eichberg,  107  Md.  363,  14  L. 
E.  A.  (N.  S.)  389,  68  Atl.  690;  Duryee 
V.  Sunlight  Gas  Mach.  Co.,  74  N.  Y. 
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of  an  effective  notice  to  an  agent  to  bind  the  principal.®'''  Conge- 
quently,  on  principle,  it  would  seem  that  one  may  be  deemed,  to  be  the 
agent  of  a  foreign  corporation, only  where  he  sustains  such  relation  to 
it  and  to  the  matter  involved  that  it  is  his  duty  as  such  agent  to.report 
the  fact  of  service  to  the  corporation  by  which  he  is  employed.®* 

The  object  of  all  service  of  process  for  the  commencement  of  a  suit 
or  any  other  legal  proceeding  is  to  give  notice  to  the  party  proceeded 
against,  and  any  service  is  sufficient  which  virtually  accomplishes  that 
and  answers  the  requirements  of  natural  justice  and  fundamental 
law.  What  service  shall  be  deemed  sufficient  for  that  purpose  is  to 
be  determined  by  the  legislative  power  of  the  country  in  which  the 
proceeding  is  institilted,  subject'  only  to  the  limitation  that  the  service 
must  be  such  as  may  be  reasonably  expected  to  give  the  notice  aimed 
at.®'  If  the  person  served  sustains  sufficient  character  and  rank  to 
render  it  reasonably  certain  that  the  corporation  would  be  apprised 
of  the  service,  the  requirement   of  the  statute  is   answered.'"'     A 


Misc.  440,  132  N.  Y.  Supp.  407. 

67  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  831,  citing  Story  on  Agency, 
§  140,  and  Hay-ward  v.  National  Ins. 
Co.,  52  Mo.  181,  14  Am.  Rep.  400. 

68  United  States.  Connecticut  Mut. 
Life  Ins.  Qo.  v.  Spratley,  172  U.  S.  602, 
43  L.  Ed.  569;  King  Tonopah  Min.  Co. 
V.  Lynch,  232  Fed.  485;  Premo  Spe- 
cialty Mfg.  Co.  V.  Jefsey-Creme  Co., 
200  Fed.  352,  43  L.  R.  A.  (N.  S.)  1015; 
Brush  Creek  Coal  &  Mining  Co.  v. 
Morgan-Gardner  Elee.  Co.,  136  Fed. 
S05;  Strain  v.  CJiicago  Portrait  Co., 
126  Fed.  831. 

Arkansas.  Lesser  Cotton  Co.  v. 
Yates,  69  Ark.  396,  63  S.  W.  997. 

Maryland.  Central  of  Georgia  R. 
Co.  V.  EieKberg,  107  Md.  363,  14  L.  R. 
A.  (N.  S.)  389,  68  Atl.  690. 

New  York.  Palmer  v.  Pennsylvania 
Co.,  35  Hun  369,  afE'd  99  N.  Y.  679; 
Duryee  v.  Sunlight  Gas  Mach.  Co.,  74 
Misc.  440,  132  N.  Y.  Supp.  407. 

North  Carolina.  Whitehurst  v.  Kerr, 
153  N.  C.  76,  68S.  E.  913. 

When  the  character  of  an  agency 
of  a  foreign  corporation  is  such  as  to 
render  it  fair,  reasonable  and  just  to 
'  imply  an  authority  on  the  part  of  the 


agent  to  receive  service,  the  law  will 
and  ought  to  draw  such  an  inference 
and  imply  such  authority,  and  service 
under  such  circumstances  and  upon  an 
agent  of  that  character  is  sufficient. 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569, 
followed  in  Lesser  Cotton  Co.  v.  Yates, 
69  Ark.  396,  63  S.  W.  997. 

69  Pope  v.  Terre  Haute  Car  Mfg. 
Co.,  87  N.  Y.  137,'  quoted  with  ap- 
proval in  Connecticut  Mut.  Life  Ins. 
Co.  V.  Spratley,  99  Tenn.  332,  44  L. 
R.  A.  442,  42  S.  "W.  145,  afE'd  172  U. 
S.  603,  43  L.  Ed.  569,  -  and  Thaoh  v. 
Continental  Travelers'  Mut.  Ace. 
Ass'n,  114  Tenn.  271,  87  S.  W.  255. 

70  Newport  News  &  M.  Val.  Co.  v. 
McDonald  Brick  Co.'s  Assignee,  109 
Ky.  408,  59  S.  W.  332;  Whitehurst  v. 
Kerr,  153  N.  C.  76,  68  S.  E.  913. 

"The  method  of  service  on  corpora- 
tions prescribed  by  statute  must  be 
one  that  with  reasonable  certainty 
will  result  in  actual  notice  to  the  cor- 
poration."  King  Tonopah  Min.  Co.  v. 
Lynch,  232  Fed.  485,  quotiiig  With  ap- 
proval Galpin  v.  Page,  18  Wall.  (TJ. 
S.)  350,  21  L.  Ed.  959. 

Where  a  statute  required  every  for- 
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statute  providing  for  service  of  process  upon  any  person  in  the 
employ  of  a  foreign  corporation  or  who  has  any  of  its  property  in 
charge,  when  it  has  no  acknoAvledged  agent  in  the  state  upon  whom 
process  may  be  made,  is  valid.''^     The  acquirement  of  jurisdiction 


eign  corporation  doing  business  in  that 
state  to  designate  an  agent  upon 
whom  service  of  process  eo^ld  be 
made,  and  provided,  in  the  event  of 
noncompliance,  that  service  of  process 
could  be  made  on  the  secretary  of 
state,  and  pursuant  thereto,  service 
was  had  upon  such  officer,  who  merely 
filed  the  process,  and  made  na  efEort 
to  notify  the  company,  and  the  com- 
pany, though  doing  business  in  the 
state,  had  no  actual  knowledge  of  the 
pendency  of  the  action  until  after  final 
judgment,  it  was  held,  in  view  of  the 
.  failure  of  the  statute  to  proyide  for 
actual  notice  to  the  corporation,  either 
within  or  without  the  state,  by  mail 
or  otherwise,  that  the  judgment '  of 
the  state  court  was  rendered  without 
due  process  of  law,  and  was  therefore 
void.  Southern  Ey.  Co.  v.  Simon,  184 
Fed.  959.  The  court  said:  "It  is 
fundamental  that  the  method  of  cita- 
tion should  be  fairly  calculated  to 
bring  home  to  the  defendant  actual 
notice  of  the  pendency  of  the  action 
and  allow  him  a  reasonable  time  to 
put  in  his  defense."  In  the  course 
'of  this  opinion  the  following  comment 
on  the  same  statute  was  quoted  from 
Gouner  v.  Mississippi  Valley  Bridge 
&  Iron  Co.,  123  La.  964,  49  So.  657: 
"There  is  a  feature  in  the  law  last 
cited  that  is  peculiar,  and  adds  some- 
thing to  its  illegality  when  it  is  pro- 
posed to  maintain  a  service,  as  in  this 
case.  As  applying  exclusively  to  for- 
eign corporations  absent  from  the 
state,  within  the  extreme  meaning  of 
the  word  'absentee'  we  will  state: 
This  law  makes  no  provision  whatever 
for  the  service  on  the  defendant.  The 
officer  may  decline  to  communicate 
with  the  person  sued,  and  give  no  no- 


tice whatever,  not  even  by  maiL  .A 
judgment  might  be  obtained  without 
the  least  knowledge  of  the  person 
sued.  Under  the  phrasing  of  the  stat- 
ute, the  duty  of  the  officer  begins  and 
ends  in  his  office.  If  such  a  judgment 
were  rendered,  it  could  receive  no 
recognition  whatever  at  the  place  of 
the  dcrmicile. "  See  King  Tonopah 
Min.  Co.  V.  Lynch,  232  Fed.  485. 

71  Saunders  v.  Sioux  City  Nursery, 
6  Utah  431,  24  Pae.  532.  The  court 
said:  "This  statute  is  based  upon 
the  presumption  that  a  person  in- 
trusted by  a  foreign  corporation  with 
the  possession  of  its  property  will,  in 
the  discharge  of  his  duty,  communi- 
cate to  it  the  service  upon  him  of  any 
process  against  such  corporation  is- 
sued in  any  suit  that  may  result  in  a 
judgment  and  execution  that  may  de- 
prive him  of  his  possession  and  such 
corporation  of  its  property.  The  prob-  ■ 
abilities  are,  under  such  circumstances, 
that  the  corporation  will  be  informed 
of  the  pendency  of  the  suit.  The 
principle  involved  is  similar  to  that 
when  the  law  authorizes  service  made 
by  a  copy  left  at  the  defendant 's  usual 
place  of  abode  with  some  person  of 
sufficient  age  and  capacity,  or  in  cases 
of  constructive  notice.  The  legis- 
lators doubtless  thought  the  authority 
to  make  such  service  might  be  neces- 
sary to  meet  the  contingencies  which 
might  arise  in  the  administration  of 
public  justice.  Conceding  human  mo- 
tives their  usual  play,  such  service  is 
likely  to  result  in  actual  notice  to  per- 
sons whose  rights  may  be  affected  by 
such  methods  and  modes  of  procedure. 
Such  laws  are  based  upon  the  assump- 
tion that  men  will  be  prompt  to  jiro- 
tect  their  own  interest,  and  di.igent 
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over  the  person  of  a  foreign  corporation  by  service  of  summons  and 
notice  of  the  object  of  the  suit,  by  delivering  copies  thereof  to  "any 
agent  having  charge  of  or  conducting  any  business  therefor,  in  this 
state,"  constitutes  due  process  of  law.''^  The  agent  upon  whom  serv- 
ice may  be  made  must  be  an  agent  in  fact,  not  merely  by  construc- 
tion of  law.  He  must  be  one  having  in  fact  representative  capacity 
and  derivative  authority.''' 

The  question  whether  a  person  without  express  authority  to  receive 
service  of  process  sufficiently  represents  the  corporation  so  that 
service  upon  him  will  be  binding  upon  the  corporation,  depends  upon 
the  facts  surrounding  his  relationship  to  the  corporation  and  upon 
the  inferences  which  the  court  might  properly  draw  from  them.''*  It 
is  often  difficult  to  determine  whether  service  upon  a  particular 
employee  of  a  foreign  corporation  will  be  sufficient  to  bring  the 
corporation  into  court  under  statutes  providing  for  service  upon  an 
agent  of  such  a  corporation.''*  The  line  between  those  who  represent 
and  those  who  do  not  represent  a  foreign  corporation  for  the  purposes 
of  a  statute  providing  for  the  service  of  process  upon  an  agent  of  a 
foreign  corporation  in  an  action  against  it  cannot  be  defined  by  a 
formula.''*  In  declaring  that  it  is  not  necessary  that  the  agent  upon 
whom  service  was- made  should  be  expressly  invested  with  authority 
to  receive,  service  of  process  in  behalf  of  the  foreign  corporation,  but 
that  authority  might  be  implied,  Mr.  Justice  Peckham  said:  "If  it 
appears  that  there  is  a  law  of  the  state  in  respect  to  the  service  of 
process  on  foreign  corporations,  and  that  the  chkraeter  of  the  agency 
is  such  as  to  render  it  fair,  reasonable  and  just  to  imply  an  authority 
on  the  part  of  the  agent  to  receive  service,  the  law  will  and  ought  to 
draw  such  an  inference  and  to  imply  such  authority  and  service  under 
such  circumstances,  and  service  upon  an  agent  of  that  character  would 
be  sufficient."'''' 

in   the   discharge   of   their   duties   to  74  Connecticut  Mut.  Life  Ins.  Co.  v. 

those  who  have  reposed  confidence  in  Spratley,    172   U.   S.    602,   43    L.   Ed. 

them.    We  are  of  the  opinion  that  the  569;  Boultbee  v.  International  Paper 

law  authorizing  the  service  as  it  was  Co.,  229  Fed.  951;  McSwain  v.  Adams 

made  in  this  case  is  valid."  Grain  &  Provision  Co.,  93  S.  C.  103, 

72  Minneapolis  Threshing  Mach.  Co.  Ann.  Cas.  1914  D  981,  76  S.  E.  117. 

V.  Ashauer,  142  Wis.  646,  126  N.  W.  75  See  Mulhearn  v.  Press  Pub,  Co., 

113.  53  N.  J.  L.  150,  20  Atl.  760;  Jenkins 

73rawkes  v.   American  Motor   Car  v.  Penn  Bridge  Co.,  73  S.  C.  526,  53 

Sales  Co.,  176  Fed.  1010;  Wold  v.  J.  S.  E.  991. 

B.  Colt  Co.,  102  Minn.  386,  114  N.  W.  76  Mulhearn  v.  Press  Pub.  Co.,  53  N. 

243;  Mikolas  v.  Hiram  Walker  &  Sons,  J.  L.  150,  20  Atl.  760. 

73  Minn.  305,  76  N.  W.  36.  77  Connecticut  Mut.  Life  Ins.  Co.  v. 
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Under  a  statute  providing  that  in  all  personal  actions  against  a 


Spi-atley,  172  IT.  S.  602,  43  L.  Ed.  569, 
followed  in  Abbeville  Elec.  Light  & 
Power  Co.  v.  Western  Electrical  Sup- 
ply Co.,  61  S.  C.  361,  55  L.  R.  A.  146, 
85  Am.  St.  Eep.  890,  39  S.  E.  559.  See, 
however,  Jenkins  v.  Penn  Bridge  Co., 
73  S.  C.  526,  53  S.  E.  991. 

In  State  v.  Connecticut  Mut.  Life 
Ins.  Co.,  106  Tenu.  282,  61  S.  W.  75, 
the  Supreme  Court  of  Tennessee,  in 
differentiating  the  case  of  Connecti- 
cut Mut.  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  Ed.  569,  said  of  such 
case:  "(1)  That  the  company  had 
done  business  and  had  the  transaction 
out  of  which  the  suit  arose  in  Ten- 
nessee; (2)  that  Chaffee,  as  agent,  had 
come  into  Tennessee  in  a  representa- 
tive capacity;  (3)  that  he  had  come 
with  respect  to  the  original  Tennessee 
transaction;  (4)  that  undeniably  an 
agent  of  the  company  was  in  Ten- 
nessee, and  in  a  representative  capa- 
city, and  consequently  the  sole  ques- 
tion was  whether,  under  such  circum- 
stances, process  eoTild  be  served  on  the 
agent  so  as  to  bind  the  company.  It 
was  held  under  the  peculiar  statute, 
that  it  could." 

See  also  Thatch  v.  Continental  Trav- 
elers'  Mut.  Ace.  Ass'n,  114  Tenn.  271, 
87  S.  W.  255. 

In  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  831,  the  court  said:  "Now, 
what  was  his  relation  to  the  company? 
He  seems  to  get  a  certain  commission 
on  the  work  obtained  for  the  com- 
pany, and  he  is  given  a  certain  dis- 
trict in  which  to  operate  in  the  state 
of  Missouri^the  northwestern  part, 
including  the  county  of  Jackson.  He 
employs  such  assistants  and  employees 
a"?  he  sees  fit  in  assisting  him  in  this 
matter  of  drumming  up  and  getting 
business  for  the  company  and  sending 
these  o^'ders  in;  that  is  the  substance 
of  it.  The  question  presented  is 
whether  that  is  such  an  agent,  within 


the  purview  of  the  statute,  as  would 
authorize  service  upon  the  nonresident 
corporation  to  entitle  the  plaintiff  to 
a  judgment  in  personam  upon  such 
service.  It  is  a  question  not  wholly 
free  from  embarrassment.  But,  after 
giving  it  such  investigation  as  oppor- 
tunity permits,  I  have  reached  the 
conclusion  that,  as  applied  to  the  par- 
ticular facts  o£  this  ease,  this  party 
ought  not  to  be  held  to  be  such  agent 
as  that  service  could  be  had  lipon  him. 
The  question  has  undergone  two  close 
and  scrutinizing  investigations  by  the 
Supreme  Court  of  the  United  States, 
and  I  shall  hot  refer  to  the  many  cases 
ruled  upon  the  circuit/  because  I  have 
not  the  time  nor  is  it  necessary  here 
to  do  so.  The  case  of  St.  Clair  v. 
Cox,  1Q6  IT.  S,  350,  27  L.  Ed.  222,  and 
the  case, of  Connecticut  Mutual  Life 
Insurance  Company  v.  Spratley,  172  U. 
S.  602,  43  L.  BdV  S6S,  are  the  most  in- 
teresting because  they  present  the  rea- 
sons for  the  rule,  and  lay  down  some 
underlying  fundamental  principles 
which  ought  to  guide  the  court  in  de- 
termining such  eases,,  without  being 
influenced  or  controlled  so  nrueh  by 
the  particular  and  specially  ruled 
cases.  Mr.  Justice  Field  in  St.  Clair 
V.  Cox,  106  V.  S.  355,  27  L.  Ed.  222, 
would  seem  to  indicate  that  his  judg- 
ment was  influenced  largely  by  the 
question  as  to  whether  or  not  the  sub- 
ject-matter of  the  litigation  in  the 
case  in  which  the  service  was  had  upon 
the  imputed  agent  in  any  wise  per- 
tained to  his  functions  as  the  agent 
or  employee  of  the  company.  He  said: 
'All  that  there  is  in  the  legal  resi- 
dence of  a  corporation  in  the  state  qf 
its  creation  consists  -in  the  fact  that 
by  its  laws  the  corporators  are  asso- 
ciated together  and  allowed  to  exer- 
cise as  a  body  certain  functions,  With 
a  right  of  succession  in  its  members. 
Its  officers  and  agents  constitute  all' 
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foreign  corporation,  process  may  be  served  upon  any  officer,  director. 


that  is  visible  of  its  existence,  and 
they  may  be  authorized  to  act  for  it 
without  as  well  as  vvithin  the  state. 
There  vyouid  seem,  therefore,  to  be 
no  sound  reason  why,  to  the  extent 
of  their  agency,  they  should  not  be 
equally  deenxed  to  represent  it  in  the 
states  for  which  they  are  respectively 
apporinted  when  it  is  called  to  legal 
''  responsibility  for  their  transactions. 
*  *  *  If  a  state  permits  a  foreign , 
corporation  to  do  business  within  her 
limits,  and  at  the  same  time  provides 
that  in  suits  against  it  for  business 
there  done  process  shall  be  served 
upon  its  agents,  the  proyision  is  to  be 
deemed  a  condition  of  the  permission, 
and    corporations    that    subsequently 

.do  business  in  the  state  are  to  be 
deemed  to  assent  to  such  condition  as 

•fully  as  though  they  had  specially  au- 

■  thbrized  their  agents  to  receive  serv- 
ice of  the  process.    Such  condition  must 

■  not,  however,  encroach  upon  that  prin- 
ciple of  natural  justice  which  requires 
notice  of  a  suit  to  a  party  before  he 
can  be  bound  by  it.  It  must  be  rea- 
sonable, and  the  service  provided  for 
should  be  only  upon  such  agents  as 
may  be  propisfly  deemed  representa- 
tives of  the  foreign  corporation.  *  *  * 
We  do  not,  however,  understand  the 
law  as  authorizing  the  service  of  a 
copy  of  the  writ,  as  a  summons,  upon 
an  agent  of  a  foreign  corporation,  un- 
less the  corporation  be  engaged  in 
business  in  the  state,  and  the  agent  be 
appointed  to  act  there.  We  so  con- 
strue the  words  ' '  agent  of  such  corpo- 
ration within  this  stated"  They  do 
iiot  sanction  service  upon  an  officer 
or  agent  of  the  corporation  who  re- 
sides in  another  state,  and  is  only  cas- 
ually in  the  state,  and  not  charged 
with  any  business  of  the  corporation 
there.'  Further  oil,  in  discussing  the 
case  of  Newell  v.  Railway  Company, 
19  Mich.  344,  the  court  said:    'Admit- 


ting,' therefore,  for  the  purpose  of  this 
suit,  that  in  given  cases  the  foreign 
corporation  would  be  bound  by  service 
on  its  treasurer  in  Michigan,  this 
could  only  be  so  when  the  treasurer, 
the  then  official  and  officer  then  in  a 
manner  impersonating  the  company, 
should  be  served.  The  transaction  of 
business  by  the  corporation  in  the 
state,  general  or  special,  appearing,  a 
certificate  of  service  by  the  proper 
officer  on  a  person  who  is  its  agent 
there  would,  in  our  opinion,  be  suffi- 
cient prima  facie  evidence  that  the 
agent  represented  the  company  in  the 
business.  It  would  then  be  open,  when 
the  record  is  offered  as  evidence  in 
another  state,  to  shovv  that  the  agent 
stood  in  no  representative  character 
to  the  company,  that  his'  duties  were 
limited  to  those  of  a  subordinate  em- 
ployee or  to  a  particular  transaction, 
or  that  his  agency  had  ceased  when 
the  matter  in  suit  arose.'  In  this 
case  it  was  ruled  that  where  the  of 
fleer's  return  simply  stated  that  he 
had  served  the  agent,  of  the  nonresi- 
dent corporation,  and  the  return  did 
not  disclose  the  fact  that  the  defend- 
ant company  was  doing  business  in 
the  state,  and  the  record  in  the  case 
did  not  disclose  that  the  suit  in  ques- 
tion grew  out  of  his  transactions,  the 
judgment  was  void,  and  subject  to  at- 
tack collaterally.  Under  that  ruling, 
if  the  defendant  in  this  case  should 
stand  upon  this  return,  and  the  peti- 
tion did  not  even  disclose  the  fact  that 
the  corporation  was  doing  business  in 
this  state,  or  that  the  service  was 
made  upon  an  authorized  agent,  it 
would  be  bad.  The  petition  in  this 
case  shows  that  the  cause  of  action  is 
an  alleged  malicious  prosecution  insti- 
tuted by  the  defendant  corporation 
against  the  plaintiff.  What  had  Mr. 
Gurley,  upon  whom  the  process  in,  this 
case  was  served,  to  do  with  the  matter 
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agent,  clerk  or  engineer  of  such  corporation,  it  is  held  that  when  a 
foreign  corporation  enters  the  state  for  the  transaction  of  business, 
the  person  to  whom  it  commits  the  management  and  control  of  its 
business  in  such  state  becomes  the  agent  of  the  corporation  for  the 
purpose  of  receiving  service  of  process  in  all  actions  arising  in  such 
state  out  of  the  conduct  of  the  business.'"    Where  a  foreign  corpora- 


or  transaction  in  question,  which  in 
no  wise  pertained  to  his  special  con- 
tractual relation  to  the  defendant 
company?  He  was  under  no  obliga- 
tion to  report  to  the  compajiy  any 
transaction  or  suit  which  did  not 
touch  his  business  domain.  He  had 
naught  to  do  with  the  subject-matter 
of  this  suit.  It  did  not  grow  out  of 
his  employment.  In  the  very  justice 
of  the  case,  and  upom  principles  of 
public  policy,  where  the  principal  is 
sought  to  be  bound  by  notice  to  or 
process  upon  an  agent  or  employee, 
such  agent  or  employee  should  sus- 
tain such  relatiom  to  the  matter  grow- 
ing out  of  the  character  of  his  em- 
ployment as  would,  fide  et  fiducia,  im- 
pose upon  him  the  duty  to  report  the 
fact  to  his  principal  or  employer. 
This  is  the  rule  in  respect  to  the  lay' 
of  agency  in  the  matter  of  an  ef- 
fective no1;ice  to  an  agent  to  bind  the 
principal.  Story  on  Agency,  §  140; 
Hayward,  etc.,  v.  Nat.  Insurance  Com- 
pany, 52  Mo.  191,  192,  14  Am.  Eep. 
400.  This  inheres  in  the  rule  that  the 
assumed  agent  is  acting  in  a  repre- 
sentative capacity  for  the  company 
at  the  time  of  the  notice  or  service  of 
process.  As  the  nonresident  corpora- 
tion must  be  doing  business  in  the 
state  to  authorize  service  on  the  agent 
or  employee,  it  would  seem  reasonable 
that  such  service  of  process  ought  to 
be  in  an  action  in  some  way  con- 
nected with  or  touching  the  mat- 
ter which  the  employee  repre- 
sents. This  would  seem  to  be  the 
idea  not  only  expressed  by  Mr.  Jus- 
tice Field  in  St.  Clair  v.  Cofx,  106  V. 
S.  350,  27  L.  Ed.  222,  but  also  by  Mr. 


Justice  Peekham  in  Mutual  Life  In- 
surance Company  v.  Spratley,  172  TJ. 
S.  602,  43  L.  Ed.  569." 

78  Berlin  Iron  Bridge  Co.  v.  Norton, 
51  N.  J.  L,  442,  17  Atl.  1079,  distin- 
guishing Dock  V.  Elizabethtown  Steam 
Mfg.  Co.,  34  N.  J.  L.  312.  See  Geo.  Wm. 
Bentley  Co.  v.  Chivers  &  Sons,  Ltd., 
215  Fed.  959,-  Central  of  Georgia  By. 
Co.  v.  Eiehberg,  107  Md.  363,  14  L.  E. 
A.  (N.  S.)  389,  68  Atl.  690. 

"Where  a  foreign  corporation  sends 
its  agent  or  representative  into  this 
state  to  solicit  the  sale  of  pulpwooJ 
to  it,  to  be  delivered  in  this  state, 
and  he  procures  contracts  therefor 
signed  by  the  seller  of  such  pulpwood, 
and  then  forwards  them  to  such  cor- 
poration for  its  signature,  it  is  'doing 
business  idtj^his  state, '  and  the  service 
of  a  summons  upon  such  agent  within 
this  state  is  a  valid  service  upon  the 
corporation."  Duluth  Log  Co.  v. 
Pulpwood  Co.,  137  Minn.  312,  163  N. 
W.  520. 

A  foreman  in  charge  of  the  work  of 
erecting  an  oil  tank  contracted  to  be 
erected  in  the  state  by  a  vendor  for- 
eign corporation  may  be  served  with 
process  in  an  action  against  it.  Nick- 
erson  v.  Warren  City  Tank  &  Boiler 
Co.,  223  Fed.  «43. 

In  a  suit  against  a  corporation  cre- 
ated by  an  act  of  Congress,  not  re- 
siding or  doing  business  in  the  state, 
and  having  no  office  or  place  of  busi- 
ness therein,  service  of  process  upon 
an  agent'  appointed  by  the  land  com- 
missioner of  the  corporation  and  its 
trustees,  whose  business  is  merely  to 
receive  and  transmit  offers  for  lands 
and  to  assist  in  making  sales,  will  not 
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tion  transacts  business  in  the  state  through  an  agent,  and  the  character 
of  the  agency  is  such  that  the  agent  may  be  properly  held  in  law  to 
be  an  agent  possessed  of  sufficient  authority  to  receive  service  of 
process  in  behalf  of  the  corporation,  it  is  not  material  that  the  officers 
of  the  corporation  deny  that  the  agent  was  expressly  given  such  power, 
or  assert  that  it  was  withheld  from  him.™  The  name  which  a  person 
representing  a  foreign  corporation  assumes,  even  with  the  knowledge 
of  his  principal,  will  not  be  controlling,  when  the  real  character  of 
his  employment  appears."  It  was  also  held  that  where  a  person 
residing  in  the  state  claimed  to  be  a  correspondent,  and  not  an  agent, 
of  a  foreign  corporation  engaged  in  dealing  in  stocks,  grain  and  pro- 
visions, took  orders  for  stocks,  grain  and  provisions,  and  transmitted 
such  orders  by  telegraph  over  a  wire  leased  by  the  corporation  and 
installed  in  his  office  and  sublet  by  it  to  him,  and  all  commissions  and 
margins  collected  by  him  were  deposited  to  its  credit  in  a  bank  in  the 
state,  a  check  for  his  proportion  of  such  commissions  being  sent  to  him 
by  the  foreign  corporation,  which  paid  all  the  losses  incurred  upon 
the  transactions  and  appropriated  all  the  profits  arising  therefrom, 
except  the  commission  paid  to  him,  he  was  the  agent  of  the  corpora- 
tion in  the  conduct  of  its  business  in  the  state,  within  the  meaning 
of  such  statute,  and  service  of  process  upon  him  in  an  action  against 
the  corporation  was  binding  upon  it.*^  The  fact  that  the  relations 
between  a  foreign  corporation  and  those  through  whom  it  transacts 
business  in  the  state  are  attempted  to  be  fixed  by  contract  between 
them  to  the  effect  that  parties  shall  deal  as  principals,  and  that  the 
relations  of  principal  and  agent  shall  neither  exist  nor  be  held  to 
exist  is  not  decisive  of  their  relations  so  far  as  third  parties  dealing 
with  them  upon  the  basis  of  their  being  agents  are  concerned.'*  Thus 
where  a  foreign   corporation  furiiished  to  certain  persons  called 

give  the  court  jurisdiction,  such  per-  SOPawkes   v.  American  Motor  Car 

son  not  being  an  agent  of  the  eorpo-  Sales  Co.,  176  Fed.  1010;  Boardman  v. 

ration,  in  the  sense  of  a  statute  au-  S.  S.  MeClure  Co.,  123  Fed.  614. 

thorizing    service    of    process    on    an  See   also   Eicketts   v.   Sun  Prtg.   & 

agent.     Union 'T'ae'.  E.  Co.  v.  Miller,  Pub.  Ass'n,  27  App.  Cas.  (D.  C.)  222, 

87  m.  45.  81  Boyd   Commission  Co.  v.   Coates, 

79  Chicago  Board  of  Trade  v.  Ham.  24  Ky.  L.  Eep.  730,  69  S.  "W.  1090. 

mond  Elevator  Co.,  198  V.  S.  424,  49  82  Chicago  Board  of  Trade  v.  Ham 

L.  Ed.   1111;    Connecticut   Mut.   Life  mond  Elevator  Co.,  198  U.  S.*424,  4!) 

Ins.  Co.  V.  Spratley,  172  U.  S.  602,  43  L.   Ed.   1111;    Connecticut  Mut.   Life 

L.  Ed.  569,  distinguishing  St.  Clair  v.  Ins.  Co.  v.  Spratley,  172  U.  S.  602,  43 

Cox,  106   U.   S.  -350,   27   L.  Ed.   222;  L.  Ed.  569. 
Cumberland  Co.  v.  Lewis,   32  Ky.  L. 
I  Bep.  1300,  108  S.  W.  347. 
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"correspondents"  continuous  market  quotations  to  enable  them  to 
procure  orders  from  customers  resorting  to  the  correspondents'  offices 
and  desiring  to  trade  in  certain  grain  or  stock,  which  orders  when 
given  are  transmitted  to  the  defendant  for  execution,  anS  the  method 
of  business  shows  that  the  party  really  interested  in  the  transaction 
is  the  corporation  and  that  the  correspondents  are  compensated  by 
a  commission  charged  to  the  customer  for  their  services,  it  was  held 
that  such  correspondents  may  be  treated  as  agents  of  the  foreign 
corporation  for  the  service  of  process  notwithstanding  that  the  rela- 
tions of  the  correspondent  and  the  foreign  corporation  are  in  each 
case  fixed  by  formal  contract  to  the  effect  that  the  parties  shall  deal 
as  principals  and  the  iJelations  of  principal  and  agent  are  expressly 
disclaimed.^* 

When  an  individual,  officer  or  agent  pi  a  foreign  corporation,  is, 
within  the  authority  committed  to  him,  performing  an  act  of  the 
corporation  within  the  state,  the  latter  is  deemed  present  physically 
in  the  person  exercising  its  powers.^*  Hence,  although  a  statute  may 
in  terms  authorize  a  suit  against  a  foreign  corporation  whenever  the 
plaintiff  resides  in  the  state  and  the  summons  can  be  served  upon  some 
officer  or  agent  of  the  corporation,  those  statutes  are  ineffective  to 
give  jurisdiction  unless  the  presence  of  such  officer  or  agent  within 

83  Chicago  Board  of  Trade  v.  Ham-  him,  and  if  he  be  that  kind  of  an 
mond  Elevator  Co.,  198  U.  S.  424,  49  agent,  the  implication  will  be  made, 
L.  Ed.  1111.  Mr.  Justice  Brown  said:  notwithstanding  a  denial  of  author- 
"The  fact,  however,  that  the  rela-  ity  on  the  part  of  the  other  officers 
tions  between,  the  defendant  and  its  of  the  corporation.  *  *  *  In  the 
correspondents  are,  as  between  them-  absence  erf  any  express  authority  the 
selves,  expressly  disclaimed  to  be  question  depends  upon  a  review  of 
those  of  principal  and  agent,  is  not  the  surrounding  facts  and  upon  the 
decisive  of  their  relations  so  far  as  inferences  which  the  court  might 
third  parties  dealing  with  them  upon  properly  draw  from  them.'  See  also 
the  basis  orf  their  being  agents  are  Italian-Swiss  Agri.  Colony  v.  PeMe, 
concerned.  Connecticut  Mut.  L.  Ins.  194  111.  98;  Commercial  Ins.  Co.  v. 
Co.  v.  Spratley,  172  U.  S.  602.  As  was  Ives,  56  111.  402;  Union  Ins.  Co.  v. 
said  in  this  case,  of  the  agents  whose  Chipp,  93  HI.  96;  Indiana  Ins.  Co.  v. 
authority  to  receive  service  of  process  Hartwell,  123  Ind.  1a7;  Planters'  Ins. 
was  denied  by  the  defendants:  'In  Co.  v.  Myers,  55  Miss.  479,  30  Am. 
such  case  it  is  not  material  that  the  Rep.  521;  Bprague  v.  Holland  Pur- 
officers  of  the  corporation  deny  that  chase  Ins.  Co.  69  N.  T.  128." 
the  agent  was  expressly  given  such  81  Fond  du  Lac  Cheese  &  Butter  Co. 
power,  or  assent  that  it  was  withheld  v.  Henningsen  Produce  Co.,  141  Wis. 
frorm  him.  The  question  turns  upon  70,  123  N.  W.  640.  See  also  McSwain 
the  character  of  the  agent,  whether /he  v.  Adams  Grain  & .  Provision  Co.,  93 
is  such  that  the  law  will  imply  the  S.  C.  103,  Ann.  Cas.  1914  D  981,  76 
power    and   impute    the    authority    to  S.  E.  117. 
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the  borders  of  the  state  amounts  to  the  presence  of  the  corporation, 
for  it  is  undoubtedly  possible  for  an  individual  who  is  incidentally 
an  officer  of  a  corporation  to  come  into  the  state  in  his  personal  capac- 
ity without  bringing  the  corporation  with  him.^^ 

Some  of  the  statutes  providing  for  the  service  of  process  upon 
foreign  corporations  authorize  service  upon  "any  agent. "'^  "What 
persons  come  within  the  meaning- of  the  term  "agent"  has  been  the 
subject  of  much  discussion.*''  Where  a  statute  provides  that  a 
foreign  corporation  may  be  brought  into  court  by  delivering  a  copy 
of  the  summons  to  the  cashier,  the  delivery  of  a  copy  to  a  person  who 
has  no  interest  in  the  corporation  beyond  the  fact  that  he  receives 
the  price  of  papers  sold  by  him  in  one  of  the  departments  of  the  cor- 
poration fails  to  satisfy  the  requirements  of  the  law.**  "Where  a  per 
son  has  authority  to  contract  for  a  foreign  corporation  he  is  its  agent 
for  the  purpose  of  accepting  service  of  process  within  the  meanin;?: 
of  a  provision  authorizing  service  of  process  upon  specified  officer?! 
or  any  agent.*'    The  word  "agent"  in  a  statute  authorizing  service 


85  Fond  du  Lae  Cheese  &  Butter  Co. 
V.  Henningsen  Produce  Co.,  141  Wis. 
70,  123  N.  W.  640,  citing  Goldey  v. 
Morning  News,  156  TJ.  S.  518,  39  L. 
Ed.  517,  and  Conley  v.  Mathieson 
Alkali  Works,  190  U.  S.  406,  47  L.  Ed. 
1113.    See  also  §  6041,  infra.. 

86  Kentucky.  Barnes  v.  Maxwell 
Motor  Sales  Corp.,'  172  Ky.  409,  18ft 
S.  W. '444;  Nelson  Morris  &  Co.  v. 
Behkopf  &  Sons,  25  Ky.  L.  Eep.  352, 
75  S.  W.  203;  Boyd  Commission'  Co. 
V.  Coates,  24  Ky.  L.  Bep.  730,  69  S. 
W.  1090.  See  Kirby  v.  Louismann- 
Capen  Co.,  221  Fed.  267,  considering 
sufficiency  of  service  of  process  upon 
agent  under  Ky.  Civ.  Code  Proc,  §  51. 

Maryland.  Central  of  Georgia  By. 
Co.  V.  Eichberg,  107  Md.  363,  14  L. 
E.  A.  (N.  8.)  389,  68  Atl.  690. 

See  also  Duryee  v.  Sunlight  Gas 
Mach.  Co.,  74  N.  Y.  Misc.  440,  132  N. 
Y.  Supp.  407,  construing  Code  Pub. 
Gen.  Laws  Md.  1904,  art.  23,  §  411. 

New  Jersey.  Norton  v.  Berlin  Iron 
Bridge  Co.,  51  N.  J.  L.  442,  17  Atl. 
1079. 

South,  Carolina.  Sellers  v.  Home 
Fertilizer   Chemical   Works,   76  S.   C. 


343,  56  S.  E.  978;  Jenkins  v.  Penn 
Bridge  Co.,  73  S.  C.  526,  53  S.  E.  991. 
Texas.  Missouri,  K.  &  T.  By.  Co.  v. 
Demere  &  Coggin,  —  Tex.  Civ.  App. 
— ,  145  S.  W.  623. 

87  Saxony  Mills  v.  Wagner,  94  Miss 
233,  23  L.  E.  A.  (N.  S.)  834,  136  Am.* 
St.  Bep.  575,  19  Ann..  Cas.  199,  47  So. 
899;  MoSwain  v.  Adams  Grain  &  Pro- 
vision Co.,  93  S.  C.  103,  Ann.  Cas. 
1914  D  981,  76  S.  E.  117;  Jenkins  v. 
Penn  Bridge  Co.,  73  S.  C.  526,  53  S. 
E.  991. 

88  Eisenhof  er  v.  New  Yorker  Zeit- 
ung  Pub.  &  Prtg.  Co.,  91  N.  Y.  App. 
Div.  94,  86  N.  Y.  Supp.  438. 

89  MoSwain  v.  Adams  Grain  &  Pro-  > 
vision    Co.,   93   S.    C.    103,    Ann.    Cas. 
1914  D  981,  76  S.  E.  117. 

In  a  ease  before  the  Supreme  Court 
of  South  Carolina,  one-half  of  the 
court  contended  that  "Claim  of 
agency  based  on  any  other  author- 
ity short  of  power  to  contract 
*  *  *  ghbuM  be  allowed  with  great 
caution,"  and  held  that  under  a  stat- 
ute providing  that  service  of  process 
can  be  made  in  respect  to  a  foreign 
corporation  olily  when  it  has  property 
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of  process  upon  an  agent  of  a  foreign  corporation  does  not  mean 


■within  the  state,  or  the  cause  of  ac- 
tion arose  therein,  or  where  such  serv- 
ice shall  be  made  in  the  state  person- 
ally upon  the  president,  cashier,  treas- 
urer, attorney  or  secretary,  or  any 
agent  thereof,  service  upon  a  keeper 
of  a  foreign  corporation  engaged  in 
certain  coustruc;tion  work  in  the  state, 
who  was  merely  an  employee,  subject 
to  discharge  at  a  day's  notice,  and 
without  authority  to  contract  or  bind 
the  corporation  in  any  matter  what- 
ever, was  insufficient  to  bind  the  cor- 
poration. By  the  other  half  of  the 
court,  it  was  urged  that  such  service 
was  sufficient,  it  being  said:  "The 
test  of  agency  is  not  the  power  to 
make  a  contract  binding  upon  the  em- 
ployer. Such  power  shows  agency,  but 
agency  may  also  be  shown  by  the  fact 
that  a  person  represents  the  master 
in  some  one  or  more  of  his  relations  to 
others,  even  though  he  may  not  have 
power  to  contract.  The  statute  makes 
service  on  'any  agent'  of  a  foreign 
corporation  sufficient.  The  statute, 
therefore,  does  not  require  that  the 
agent  shall  be  general,  but  is  com- 
plied with  by  a  service  upon  an  agent 
having  limited  authority  to  represent 
the  principal."  Jenkins  v.  Penn 
Bridge  Co.,  73  S.  C.  526,  53  S.  E.  991. 
In  the  opinion  of  judges  upholding  the 
contention  that  service  upon  the  time- 
keeper was  not  sufficient  to  confer 
jurisdiction  upon  the  court,  it  was 
said:  "The  only  evidence  on  the  sub- 
ject was  to  the  effect  that  Rowley  was 
a  laborer  and  timekeeper,  paid  by  the 
day  and  subject  to  discharge  at  a 
day 's  notice,  without  authority  to  con- 
tract or  bind  the  company  in  any 
manner  whatever,  and  the  question  of 
law  is  whether  a  person  who  sustains 
thi^  relation  to  his  employer  can  bo 
regarded  as  an  agent.  An  agent  is 
generally  defined  as  a  person  who  acts 
on  behalf  of  another  person  who  is  his 
principal.     While  in  practical  affairs 


the  relation  assumes  so  many  phases, 
it  is  often  quite  difficult  to  apply  the 
definition,  it  is  certainly  necessary  to 
constitute  agency  that  there  should 
be  some  kind  of  representation  of  the 
principal  by  virtue  of  authority  con- 
ferred by  him.  Authority  to  contract 
is  sufficient  to  constitute  agency  under 
this  statute.  *  *  *  The  claim  of 
agency  based  on  any  other  authority 
short  of  power  to  contract  it  is  said 
by  high  authority  has  rarely  been 
maintained,  and  certainly  it  should  be 
allowed  with  great  caution.  Moore  v. 
Freeman's  Nat.  Bank,  92  N.  C.  590. 
'Employee'  is  manifestly  a  much 
broader  term  than  'agent'  and  it  is 
therefore  not  sufficient  uiider  this 
statute  to  show  that  the  service  was 
made  on  an  employee  without  show- 
ing that  such  employee  was  also  an 
agent.  Of  all  classes  of  employees  a 
day  laborer  has  the  most  transient  and 
readily  severed  connection  vrith  the 
person  whom  he  serves,  and  no  war- 
rant will  be  found  either  in  legal 
precedent  or  the  common  understand- 
ing of  practical  men  for  regarding 
him  an  agent  or  representative.  •  •  • 
Connecticut  Mutual  Life  Ins.  Co.  v. 
Spratley,  Eose's  Notes,  3  Supplement, 
993;  Abbeville  E.  L.  &  P.  Co.  v. 
Western  E.  S.  Co.  (S.  €.),  85  Am. 
St.  Eep.  note  933.  The  work  of  a 
laborer  employed  as  a  timekeeper 
is  purely  mechanical,  implying  no 
more  discretion  than  that  of  a  laborer 
who  works  with  his  spade.  In  a  cer- 
tain sense  the  master  is  responsible 
for  the  result  of  every  laborer's  work, 
and  as  to  those  with  whom  he  con- 
tracts as  well  as  the  outside  world  he 
is  bound  by  it,  but  this  does  not  make 
the  laborer  an  agent  of  th^  master 
upon  whom  process  can  be  served  to 
bind  the  master  as  principal.  The  cir- 
cuit judge  rests  his  conclusion  mainly 
upon   the    authority   of   the   case  of 
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every  man  who  is  intrusted  with  a  commission  or  employment,  but 
designates  the  principal  officers  of  the  corporation  who  either  gener- 
ally or  in  respect  to  some  particular  department  of  the  corporate 
business  have  a   controlling  authority,   either  general  or  special.'" 


Abbeville  E.  L.  &  P.  Co.  v.  Western 
E.  S.  Co.,  61  S.  0.  361,  382,  55  L.'E.  A. 
14d,  85  Am.  St.  Bep.  800;  but  the  facts 
of  the  case  are  entirely  different,  and 
neither  the  reasoning  of  the  court  nor 
the  principle  announced  furnish'  any 
ground  for  holding  that  Eowley  could 
be  regarded  the.  agent  of  the  defend- 
ant in  this  case.  After  discussing  the 
leading  case  of  Connecticut  Mutual 
Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
602,  referring  to  that  case,  the  court 
says:  'As  we  have  seen  above,  and 
as  is  held  in  the  la^t  case  cited,  the 
character  of  the  agency  depends  upon 
the  inquiry  whether  the  agent  can  be 
regarded  as  the  representative  of  the 
corporation  in  respect  to  the  transac- 
tion out  of  which  the  suit  arises.  The 
practical  inquiry,  therefore,  is  i)vhether 
George  F.  Schminke  was  the  repre- 
sentative of  the  defendant  oorporration 
in  this  state,  in  regard  to  the  transac- 
tion out  of  which  the  controversy 
arose.  This  must  be  determined  by 
an  examination  of  the  undisputed  tes- 
timony in  the  case,  proceeding  largely, 
and  in  fact  entirely,  from  the  defend- 
ant corporation  itself.'  The  court 
then  holdg  that  the  letters  of  the  de- 
fendant proved  conclusively  that  the 
person  served  was  sent  to  Abbeville 
as  the  representative  of  the  defend- 
ant in  the  very  matter  in  dispute  and 
out  of  which  the  action  arose.  Here 
Eowley,  the  person  served,  had  no 
connection  with  defendant's  business 
except  as  a  mere  day  laborer  em- 
ployed as  a  timekeeper.  He,  there- 
fore, did  not  represent  the  defendant, 
and  was  not  an  agent  upon  whom  the 
summons  could  be  legally  served  in  an 
cction  against  the  defendant,  a  for- 
eign corporation," 


Where  a  foreign  corporation  was 
engaged  in  an  advertising  and  selling 
campaign  in  Minnesota,  and  its  agent 
in  the  state,  who  had  charge  of  its 
business,  had  an  office  and  place  of 
business  in  the  state,  and  employed 
agents  and  solicitors  who  advertised 
and  sold  and  delivered  the  corpora- 
tion's products  to  customers  in  the 
state,  and  a  stock  of  its  goods  was 
kept  on  hand  at  the  place  of  business 
of  the  agent,  and  most  of  the  goods 
sold  and  delivered  in  this  state  By 
such  solicitors  and  agents  were  pro- 
cured from  the  stock  in  charge  of 
such  agent,^  it  was  held  that  the  cor- 
poration was  doing  business  in  this 
state,  and  that  the  court  acquired 
jurisdiction  by  service  of  process  upon 
such  agent.  Jenkin  v.  Eoyal  Baking 
Fowder  Co.,  131  Minn.  335,  155  N.  W. 
103. 

90  Lake  Shore  &  M.  S.  Ey.  Co.  v. 
Hunt,  39  Mich.  469,  followed  in 
Saxony  Mills  v.  Wagner,  94  Miss.  233, 
23  L.  E.  A.  (N.  S.)  834,  136  Am.  St. 
Bep.  575,  19  Ann.  Cas.  199. 

In  holding  that  in  an  action  against 
a  foreign  corporation  publishing  a 
newspaper  in  the  state  of  its  domicile,' 
service  of  summons  in  the  state  upon 
a  person  whose  only  conneetioli  with 
the  company  consisted  in  receiving  ad-' 
vertisements  at  the  published  rates, 
forwarding  the  same  to  the  home  of- 
fice, receiving  thence  bills  foi:  the 
same  and  ooUeoting  them  upon  com- 
mission, was  not  a  service  upon  an 
agent  of  the  company  within  the 
meaning  of  a  statute  providing  for 
service  of  process  on  an  agent  of  such 
corporation,  the  Supreme  Court  of 
New  Jersey  said:  "The  line  between 
those  who  represent  and  those  who  do 
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But  where  a  statute,  besides  providing  for  the  appointment  of  an 
agent  to  accept  service  and  for  service  on  a  state  official,  contains  the 
further  provision  that  service  may  also  be  made  ' '  on  any  officer  or 
agent,"  the  word  "agent"  is  not  to  be  construed  as  limited  to  a  per- 
son having  some  authority,  discretion  or  control  over  some  part  of 
the  corporation's  business.^^  Under  a  statute  providing  that  in  per- 
sonal suits  or  actions  against  any  foreign  corporation  process  may  be, 
served  on  any  officer,  director,  agent,  clerk  or  engineer  of  such  eor- 
poi-ation,  either  personally  or  by  .leaving  a  copy  thereof  at  his  dwell- 


not  represent  a  foreign  corporation  for 
the  purposes  of  this  act  cannot  be  de- 
fined by  a  formula.  But  it  was  never 
intended  that  every  servant  who  hap- 
pened to  do  some  act  in  this  state  for 
a  foreign  corporation  represented  the 
company.  Service  upon  a  carter  who 
was  sent  across  the  ferry  into  this 
state  for  a  load  of  merchandise  be- 
longing to  a  foreign  corporation  would 
be  absurd.  These  persons  have  little, 
if  any,  more  representative  character 
than  the  carter.  The  act  of  one  oi 
them,  at  least,  in  sending  a  copy  served 
to  the  World  office  did  not  create  an 
agency."  Mulhearn  v.  Press  Pub.  Co., 
53  N.  J.  L.  150,  20  Atl.  760,  distin- 
guishing Norton  v.  Berlin  Iron  Bridge 
Co.,  51  N.  J.  L.  442,  17  Atl.  1079. 

A  foreign  corporation  has  been 
deemed  bound  by  service  of  process 
upon  a  representative  whom  it  has 
permitted  to  maintain  an  office  in  the 
state  with  the  words  "Western 
agent"  following  his  name  on  the 
door  of  the  office,  and  to  whom  in  cor- 
respondence it  has  referred  parties  as 
its  agent  for  the  settlement  of  busi- 
ness matters.  Italian-Swiss  Agr. 
Colony  v.  Pease,  194  111.  98,  62  N.  E. 
317,  aff'g  96. 111.  App.  45. 

See  also  State  v.  Pennsylvania  Steel 
Co.  of  Philadelphia,  123  Md.  212,  91 
Atl.  136. 

Under  N.  Y.  Code  Civ.  Proc.  §  432, 
where  an  action  is  brought  against  a 
foreign  corporation  which  has  no 
property  in  the  state  upon  a  contract 


not  made  in  or  to  be  performed  within 
the  state,  service  of  process  upon  a 
person  not  an  officer  or  managing 
agent  of  the  corporation  will  be  set 
aside.  Wimpie  v.  Foster  ■  Mach.  Co., 
176  N.  t.  App.  Div.  903,  162  N.  T. 
Supp.  962. 

91  Arnold  v.  Huber  Mfg.  Co.,  166 
Mich.  190,  131  N.  W.  537,  construing 
Mich.  Acts  Spec.  Sess'.  1907,  No.  3, 
and  holding  service  upon  an  expert 
machinist  employed  by  a  manufactur- 
ing company  sufficient. 

Under  a  statute  providing  that  an 
action  against  a  corporation  may  be 
brought  in  any  county  where  the  cor- 
poration has  an  office  for  the  transac- 
tion of  business  or  any -person  resid=!S 
upon  whom  process  may  be  served 
against  such  corporation,  and  that  if 
the  suit  be  agaiiist  a  foreign  corpo- 
ration doing  business  in  the  state,  the 
summons  may  be  served  on  aJiy  agent 
of  the  corporation,  but  not  specify- 
ing any  particular  kind  of  agent,  it 
was  held  that  a  foreign  corporation 
which  regularly  landed  at  a  wharf  in 
the  state  and  there  regularly  dis- 
charged and  received  passengers  and 
freight  was  doiilg  business  in  the  state 
and  where  service  of  process  was  made 
in  an  action  against  it  upon  the  wharf- 
inger and  purser  who  were  in  charge 
of  such  business,  the  court  had  juris- 
dici;ion  to  render  judgment  against  the 
corporation.  Sievers  v.  Diallas,  P.  &  A. 
Nav.  Co.,  24  Wash.  302,  64  Pac.  539. 
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ing-house  or  usual  place  of  abode,  or  by  leaving  a  copy  at  the  office, 
depot  or  usual  place  of  business,  it  was  held  that  service  on  the  engi- 
neer in  charge  of  the  defendant  foreign  corporation's  boat  for  trans- 
ferring cars  from  a  point  in  the  state  to  a  point  across  the  river  in 
another  state  was  insufficient  to  confer  jurisdiction  upon  the  court.'* 
Service  of  process  upon  a  local  freight  agent  of  a  foreign  corporation, 
who  was  only  a  subordinate  employee  of  the  corporation,  having  no 
Express  authority  to  receivb  the  process,  and  no  general  charge  over 
its  corporate  concerns,  and  no  such  connection  with  the  business  out 
of  which  the  cause  of  action  arose  as  might  fairly  support  an  infer- 
ence that  he  had  authority  to  represent  the  corporation  for  the  pur- 
pose of  service,  is  not  binding  upon  the  corporation.''  Where  the 
word  "ag6nt"  is  used  in  conti^adistinetion  to  the  words  "chief  of- 
ficer," "vice,  president,"  "secretary,"  "cashier,"'  "treasurei:,"  or 


82  Carroll  v.  New  Toik,  N.  H.  &  H. 
E.  Co.,  65  N.  J.  L.  124,  46  Atl.  708. 
The  court  said  the  deeisions  of  that 
state  "indicate  that,  to,  legalize  serv- 
ice of  process  upon  a  foreign  corpora- 
tion, the  circumstances  must  show 
that  the  person  on  whom  service  is 
made  has  such,  connection  either  with 
the  corporation,  or  with  the  business 
out  of  which  the  alleged  cause  of  ac- 
tion arose,  that  he  should  be  consid- 
ered the  representative  of  the  corpo- 
ration for  the  purpose  of  service.  If 
he  has  no  connection  with  the  busi- 
ness, and  no  general  representative 
character  in  the  corporation,  there  is 
no  basis  for  a  claim  that  the  Corpo- 
ration has,  through  him,  been  brought 
into  court  by  due  process  of  law.  *  *  * 
In  its  designation  of  the  classes  of 
persona  on  whom  process  against  for- 
eign corporations  may  be  served,  our 
statute  must  be  construed  in  the  light 
of  the  constitutional  principle  that 
only  by  due  process  of  law  can  courts 
acquire  jurisdiction  over  parties;  and 
^'■erefore  when  it  refers  to  agents, 
'erks,  and  engineers, — persons  whose 
relation'  to  the  corporation  may  give 
them  no  representative  character 
whatever  in  regard  to  the  litigation 
contenlplated,-^the    courts   must    eon- 


"  fine  those  general  terms  in  such  a  way 
as  will  uphold  the  jurisdiction  which 
they  are  asked  to  exercise.  In  the 
.  present  case  the  engineer  of  the  Mary- 
land was  only  a  subordinate  employee 
of  the  defendant,  having  no  general 
charge  over  its  corporate  concerns;  nor 
nor  had  he  such  connection  with  the 
business  out  of  which  the  cause  of 
action  arose  as  might  fairly  support 
an  inference  that  he  had  authority  to 
represent  the  corporation  in  the  mat- 
ter now  before  us." 

It  was  held,  however,  by  a  federal 
court  sitting  in  the  same  state  that 
under  such  a  statute  service  on  a 
locomotive  engineer  was  sufficient. 
Devere  v.  Delaware,  L.  &  W.  E.  Co., 
60  Fed.  886. 

Under  a  statute  providing  that  serv- 
ice of  process  may  be  made  upon  any 
agent  having  charge  of  or  conducting 
any  business  of  the  corporation  with- 
in the  state,  service  of  process  upon 
a  captain  of  one  of  the  vessels  of  a 
foreign  tran;sit  corporation  operating 
vessels  is  sufficient  to  bind  the  corpo- 
ration. Phillips  V.  Portage  Transit 
Co.,  137  "Wis.  189,  118  N.  "W.  539. 

93  Erie  E.  Co.  v.  Van  Allen,  76  N.  J. 
L.  119,  69  Atl.  484. 
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"managing  agfent,"  it  should  be  construed  broadly  and  liberally.** 
But  under  a  statute  permitting  service  on  the  managing  agent,  service 
is  not  good  where  made  upon  one  empowered  merely  to  solicit  adver- 
tising and  who  is  empowered  to  enter  into  a  contract  for  the  corpora- 
tion with  regard  to  advertising  only.®*  A  mere  soliciting  agent  em- 
ployed by  a  foreign  corporation  is  not  an  agent  within  the  meaning 
of  such  a  statute.*®  But  where  the  agent  of  a  foreign  corporation, 
employed  to  advertise  its  newspaper,  and  procure  subscribers  there- 
of, visited  a  town  in  the  state,  solicited  subscriptions  therein,  and  dis- 
tributed copies  of  the  newspaper,  and  was  active  in  circulating  them 
throughout  the  town,  sold  some  of  them,  though  he  was  forbidden  by 
his  principal  to  do  so,  and  made  some  collections  for  it,  it  was  held 
that  service  of  process  upon  him  in  an  action  against  the  foreign 
corporation  for  a  libel  contained  in  an  edition  of  such  newspaper, 
copies  of  which  were  distributed  by  him  and  advertised  by  hand  bills 
circulated  by  him  in  such  town,  was  suflScient  to  confer  upon  the  court 
jurisdiction  of  the  defendant  corporation.*'  Under  a  statute  provid- 
ing that  in  a  suit  against  a  foreign  corporation  the  summons  must 
be  served  by  delivering  a  copy  thereof  to  an  officer  or  person  desig- 
nated by  the  corporation  as  one  upon  whom  process  may  be  served, 
and  if  no  such  person  can  be  found  then  upon  certain  specified  agents 
"or  other  agent  having  management,  direction  or  control  of  any 
property  of  such  corporation,"  service  of  process  upon  a  person  tempo- 
rarily in  the  state  on  his  own  private  business  but  who  had  been  re- 
quested by  the  vice  president  of  a  foreign  corporation  to  collect  a  claim 
due  such  corporation  from  a  resident  of  the  state  was  not  sufficient 
to  confer  jurisdiction  upon  the  court  over  the  corporation,  as  such 
person  did  not  come  within  the  meaning  of  the  term  "other  agent" 
as  used  in  such  phrase.**    Under  a  statute  providing  that  in  actions 

M  Minneapolis  Threshing  Mach.  Co.  St.  Eep.  575,  19  Ann.  Caa.  199,  47  So. 

V.  Ashauer,  142  Wis.  646,  126  N.  W.  899. 

113.     See  Lee  v.  Fidelity  Storage  &  97  Locke   v.  Chicago   Chronicle  Co., 

Transfer  Co.,  51  Wash.  208,  98  Pae.  258.  107  Iowa  390,  78  N.  W.  49. 

95  Union  Associated  Press  v..  Times-  98  Honerine  Mining  &  Milling  Co. 
Star  Co.,  84  Fed.  419;  Fontana  v.  v.  Tallerday  Steel  Pipe  &  Tank  Co.,  31 
Post  Prtg.  &  Pub.  Co.,  87  App.  Div.  Utah  326,  88  Pac.  9.  The  court  said: 
(N.  Y.)  233,  84  N.  Y.  Supp.  308;  "It  will  be  observed  that  the  other 
Vitolo  V.  Bee  Pub.  Co.,  66  N.  Y.  App.  persons  named  in  the  statute,  upon 
Div.  582,  73  N.  Y.  Supp.  273.  See,  whom  service  may  be  made,  fall  with- 
however.  Brewer  v.  George  Knapp  &  in  a  class,  all  of  whom  confessedly 
Co.,  82  Fed.  694.  represent  the  corporation  in  the  busi- 

96  Saxony  Mills  v.  Wagner,  94  Miss,  ness  for  which  it  was  created,  and 
233,  23  L.  B.  A.  (N.  S.)  834,  136  Am.  which  it  is  conducting.     Can  it  rea- 
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against  a  foreign  corporation,  engaged  in  business  in  the  state,  sum- 


sonably  be  contended  that  the  'other      case  of  Atlas  Glass  Co.  v.  Ball  Bros. 


agent'  mentioned  in  the  statute  is  in- 
tended to  apply  to  persons  other  than 
the  class  first  enumerated?  If  the 
object  of  the  statute  were  other  than 
for  the  purpose  of  conferring  personal 
jurisdiction  of  the  corporation,  such 
a  contention  might  not  only  be  plausi- 
ble, but  might  have  great  force.  But, 
when  the  purpose  of  the  statute  is 
kept  in  mind,  it  seems  clear  to  us  that 
the  phrase  '  other  agent '  must  be 
given  a  restricted  meaning,  so  as  to 
bring  it  within  the  evident  purpose 
and  spirit  of  the  statute.  The  phrase 
,'  other  agent, '  therefore,  we  think, 
must  be  held  to  mean  a  person  who  is 
in  SQme  way  connected  with  the  busi- 
ness of  the  corporation  for  which  it, 
was  created,  or  has  under  his  control 
any  property  in  some  way  related  with 
such  business.  *  *  *  The  thought 
that  we  have  in  mind  and  desire  to 
enforce  is  fairly  well  illustrated  in 
the  case  of  Mikolas  v.  Hiram  Walker 
&  Sons,  limited,  73  Minn.  305,  76  N. 
W.  36,  where  the  Supreme  Court  of 
Minnesota,  speaking  upon  this  subject, 
say:  'The  statute  does  not  define  the 
word  "agent";  but,  as  the  service  of 
process  goes  to  the  jurisdiction  of  the 
court  over  the  person,  it  must  be  con- 
strued as  to  conform  to  the  principles 
of  natural  justice,  ajid  so  that  the 
service  will  constitute  "due  process 
of  law."  To  do  this,  the  agent  must 
be  one  having  in  fact  a  representa- 
tive capacity  and  derivative  author- 
ity. Such  agent  must  be  one  actually 
appointed  and  representing  the  cor- 
poration as  a  matter  of  fact,  and  not 
one  created  by  construction  or  impli- 
cation eontr'ary  to  the  intention  of 
the  parties.'  Moreover  the  phrase 
'other  agent'  must  ])e  restricted  in 
its  application  to  the  same  class  as 
are  the  other  persons  mentioned  in  the 
statute.      This    is    illustrated    in    the 


GlaSs  Co.  (C.  C),  87  Fed.  418,  where 
Coxe,  J.,  in  passing  u^on  the  question 
now  under  consideration,  say^:  'In 
construing  the  statute  the  doctrine  of 
noscitur  a  sociis  is  applicable;  the 
term  "managing  agent"  is  found  as- 
sociated with  "president,"  "secre- 
tary," "clerk,"  "cashier,"  "treas- 
urer," and  "director,"  and  it  is  to  be 
presumed  that  the  lawmakers  intended 
to  ^escribe  an  agent  possessing  powers 
analogous  to  those  of  the  executive 
offcers  of  the  corporation.  He  must 
be  an  agent  employed  by  the  corpo- 
ration, representing  it  in  some  capac- 
ity, and  acting  for  it  to  a  limited 
extent  at  least.'  For  further  illus- 
trations of  the  foregoing  maxim,  see 
Lewis'  Sutherland,  Statutory  Con- 
struction, §§414-419.  As  to  when  cer- 
tain words  and  phrases  must  receive 
a  restricted  application  see  same  vol- 
ume and  author,  §  376.  We  do  not 
wish  to  be  understood  as  holding  that 
by  the  term  'other  agent'  it  is  in- 
tended that  such  'other  agent'  must 
possess  executive  powers,  but  what  we 
do  mean  is  that  he  must  at  least  be- 
long to  that  class  of  agents  who  have 
been  appointed  by  the  corporation  to 
represent  it  in  its  business  affairs,  or 
who  are  by  it  recognized  as  its  agents, 
and  intrusted  with  some  of  its  prop- 
erty, which  in  some  way  has  connec- 
tion with  its  general  business  afiairs. 
In  other  words,  the  '  other  agent '  must 
possess  some  of  the  powers  possessed 
by  the  persons  named  immediately 
-preceding  the  phrase  'or  other  agent.' 
This  counsel  seem  to  concede  by  their 
claim  that  the  service  in  this  case  is 
made  upon  the  'other  agent'  named 
in  the  original  statute.  The  case  of 
Saunders  v.  Sioux  City  Nursery,  6 
Utah  431,  24  Pac.  532,  is  not  an  au- 
thority in  this  case.  The  statute, 
under  which  the  service  was  upheld  in 
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mons  may  be  served  on  the  manager,  or  agent  of,  or  person  in  cliarge 
of  such  business  in  the  state,  in  the  county  where  the  business  is 
carried  on,  or  in  the  county  where  the  cause  of  action  occurred,  it  was 
held  that  where  a  foreign  corporation  telegraphed  to  a  broker  in  the 
state  its  prices  on  hides,  and  he  with  these  quotations  of  prices,  sold 


that  case,  provides  that  service  upon 
a  foreign  corporation  cfrald  be  made 
on  '  any  person  *  *  *  who  has  any 
of  its  property  in  charge.'  The  lan- 
guage there  wa^  much  broader  than 
in  the  present  statute.  Moreover  in 
that  case  the  corporation  was  doing 
business  in  Utah,  and  the  person 
served  was  in  its  employ  and'  had 
property  in  his  possession  pertaining 
to  its  general  business  and  the  busi- 
ness transacted  by  it  in  Utah.  The 
authorities  cited  by  counsel  on  both 
sides  are  based  upon  special  statutes, 
some  upholding  and  some  denying 
jurisdiction  under  facts  in  some  re- 
spects similar  to  the  facts  in  this  case, 
with  the  exception  that  in  eVery  ease 
the  person  served  was  connected  in 
some  way  with  the  geiieral  business  of 
the  corporation,  and  in  every  case  the 
courts  held  that  the  corporation  was 
transacting  some  business  within  the 
state  where  the  person  was  served. 
The  strongest  case  in  favor  of  appel- 
lants is  that  of  Nelson  .Morris  &  Co. 
V.  Eehkopf  &  Sons,  75  S.  "W.  203,  a 
Kentucky  case.  But  even  in  that  case 
it  was  held  that  the  corporation  was 
doing  business  within  the  state,  and 
the  person  served  was  directly  con- 
nected with  the  business.  Other  cases 
are  Abbeville  Else.  Light  &  Power  Co. 
V.  Western  Elec.  Supply  Co,  61  S.  0. 
361,  39  S.  E.  559,  55  L.  R.  A.  146,  85 
Am.  St.  Eep.  890;  Eyerson  v.  Wayne 
Circuit  Judge,  114  Mich.  352,  72  N.  W. 
131.  The  other  cases  cited  by  coun- 
lel  for  appellants  are  distinguishable 
from  the  case  at  bar  upon  other 
grounds  than  those  in  question  here. 
The  following  cases  hold  to  the  view 
that  service  of  process  upon  a  person 


other  than  one  representing  the  cor- 
poration in  some  capacity,  will  not 
confer  personal  jurisdiction.  St.  Clair 
v.  Cox,  106  U.  S.  350,  27  L.  Ed.  222; 
U.  S.  V.  A.  Bell  Tel.  Co.,  29  Fed. 
17-37;  Good  Hope  Co.  v.  Eailway  Barb 
Fencing  Co.,  22  Fed.  635.  We  remark 
here  that  in  the  case  reported  in  106 
U.  S.  350,  the  Supreme  Court  of  the 
United  States  arrived  at  a  conclusion 
directly  opposite  to  the  one  reached 
in  114  Mich.,  supra,  in  passing  upon 
the  same  identical  statute.  While  it 
is  both  important  and  desirable  that 
our  citizens  should  be  permitted  to 
have  recourse  to  their  own  courts  for 
redress  of  grievances  against  all  per- 
sons, including  foreign  corporations, 
this  fact  alone  cannot  confer  jurisdic- 
tion. To  permit  personal  jurisdiction 
to  be  exercised  upon  service  such  as 
was  had  in  the  case  at  bar,  would 
ultimately  lead  to  a  perversion  of  jus- 
tice rather  than  a  furtherance  thereof. 
No  man  could  safely  come  to  Utah 
with  any  property  in  his  possession 
belonging  to  a  foreign  corporation;  no 
attorney  or  banker  could  present  an 
account  for  collection  or  adjustment, 
the  property  of  a  foreign  corporation, 
without  subjecting  such  corporation 
to  the  hazard  of  defending  any  and 
all  kinds  of  claims  preferred  by  any 
and  all  kinds  of  persons,  whether  resi- 
dent or  nonresident.  If  it  is  to  be 
the  policy  of  this  state  to  make  its 
courts  the  instruments  through  which 
all  claims  against  foreign  corporations 
not  actively  engaged  in  business  in 
the  state,  and  by  all  persons,  can  be 
litigated,  then  the  legislature,  and  not 
the  courts,  should  declare  that 
policy. ' ' 
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within  the  state  certain  hides,  as  its  representative,  forwarding  the 
purchaser's  order  to  the  foreign  corporation,  which  accepted  it  and 
filled  it,  the  order  being  subject  to  its  approval,  the  business  was 
carried  on  in  the  state,  and  the  cause  of  action  arose  therein,  and  such 
broker,  by  whatever  name  he  might  designate  his  business,  was  the 
agent  of  the  corporation  in  charge  of  its  business  within  the  meaning 
of  the  statute,  and  service  of  process  upon  him  in  an  action  against 
the  foreign  corporation  was  sufficient.*^ 

Under  a  statute  providing  for  the  service  of  summons  upon  a 
foreign  corporation  by  delivering  a  copy  within  the  state  to  the  presi- 
dent, treasurer  or  secretary  or  officer  performing  corresponding  func- 
tions, or  a  person  designated  by  the  corporation,  and  if  none  is 
designated,  then  to  the  cashier,  a  director  or  managing  agent  of  the 
corporation  within  the  state,  it  is  held  that  the  service  of  process 
upon  one  who  was  the  agent  in  the  very  transaction  out  of  which  the 
suit  arises  is  sufficient  to  confer  jurisdiction  upon  the  court  in  the 
action.^    Under  a  statute  providing  that  when  a  corporation,  com- 


99  Nelson  Morris  &  Co.  v.  Eehkopf 
&  Sons,  25  Ky.  L.  Eep.  352,  75  S.  W. 
203. 

Where  the  salesman  is  not  agent  of 
the  corporation,  but  an  independent 
contractor,  service  upon  him  in  an 
action  against  the  foreign  corpora- 
tion is  not  sufficient  to  give  the  court 
jurisdiction  over  it.  Barnes  v.  Max- 
w"ell  Motor  Sales  Corporation,  172  Ky. 
409,  189  S.  W.  444. 

I'Premo  Specialty  Mfg.  Co.  v. 
Jersey-Creme  Co.,  200  Fed.  352,  43  L. 
R.  A.  (N.  S.)  1015;  Estes  v.  Belford, 
22  Fed.  275;  Aetna  Ins.  Co.  v.  Black, 
80  Ind.  513;  Pugh  v.  A.  D.  Bothne, 
178  Iowa  601,  159  N.  W.  1030;  Morey 
V.  Standard  Separator  Co.,  174  Iowa 
530,  156  N.  W.  719;  Moffitt  v.  Chicago 
Chronicle  Co.,  107  Iowa  407,  78  N.  W. 
45;  Locke  v.  Chicago  Chronicle  Co., 
107  Iowa  390,  78  N.  W.  49;  Gillespie 
V.  Commercial  Mut.  Marine  Ins.  Co.,  12 
Gray  (Mass.)  201,  71  Am.  Dec.  743. 

Under  Cal.  Code  Civ.  Proe.  §  411, 
service  of  process  may  be  made  upon 
the  secretary  of  a  foreign  corporation 
who  was  in  the  state  representing  the 
corporation  in  the  execution  of  a  con- 


tract made  in  the  state  and  for  the 
breach  of  which  the  action  is  brought. 
Premo  Specialty  Mfg.  Co.  v.  Jersey- 
Creme  Co.,  200  Fed.  352,  43  L.  E.  A. 
(N.  S.)   1015. 

Where  a  foreign  fire  insurance  cor- 
poration does  business  in  a  state  with- 
out compliance  with  its  statutory  re- 
quirements in  reference  to  the  ap- 
pointment and  authorization  of  a  per- 
son residing  in  the  state  to  acknowl- 
edge or  receive  service  of  process,  the 
service  of  process  in  an  action  on  a 
fire  insurance  policy  may  be  made 
upon  the  agent  in  the  state  through 
whom  the  policy  of  insurance  was  ef- 
fected. The  court  said:  "The  de- 
fendant company  delivered  the  con- 
tract and  collected  the  premium 
thereon  through  its  said  agent  within 
this  jurisdiction,  and  it  must  be  held 
that  he  continued  to  be  the  agent  of 
this  company  for  all  the  purposes  of 
said  contract  until  the  final  determi- 
nation thereof,  unless  something  to  the 
contrary  is  shown.  The  fact  thaf;  he 
invaded  the  territorial  jurisdiction  of 
Missouri  without  compliance  with  its 
statutory  demands  cannot  excuse  him 
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pany  or  individual  has,  for  the  transaction  of  any  business,  an  office 
or  agency  in  any  county  other  than  that  in  which  the  principal  resides, 
service  niay  be  made  on  any  agent  or  clerk  employed  in  such  office  or 
agency  in  all  actions  growing  out  of  or  connected  with  the  business 
of  that  office  or  agency,  a  person  whose  place  of  business  in  the  state 
was  used  as  a  distributing  point  or  agency  for  the  sale  of  goods  of  a 
foreign  corporation  and  who  was  employed  by  it  as  a  salesman  and 
who  is  compensated  by  an  agreed  commission  on  sales  made  by  him, 
is  an  agent  upon  whom  process  may  be  served  in  an  action  against 
the  corporation.^  Under  a  statute  providing  that  any  foreign  corpora- 
tion found  doing  business  in  the  state  shall  be  subject  to  suit  there 
to  the  same  extent  that  domestic  corporations  are  liable  to  suit,  so  far 
as  relates  to  any  transaction  had  in  whole  or  in  part  within  the  state, 
or  in  case  of  action  arising  in  the  state,  but  not  otherwise,  and  that 
process  may  be  served  on  any  agent  of  such  corporation  that  is  within 
the  county  where  the  suit  is  brought,  no  matter  what  character  of 
agent  such  person  may  be,  and  in  the  absence  of  such  agent,  it  shall 
be  sufScient  to  serve  the  process  upon  any  person,  if  found  within  the 
county  where  the  suit  is  brought,  who -represented  the  corporation  at 
the  time  of  the  transaction  out  of  which  the  suit  arising  took  place, 
it  was  held  that  servicfe  upon  the  resident  attorney  at  law  of  a  foreign 
corporation  did  not  confer  jurisdiction  over  the  corporation  where  he 
had  been  simply  retained,  and  had  transacted  no  business  for  it  in 
the  state.'  Service  upon  an  attorney  who  had  appeared  in  another 
action  in  the  state  for  a  foreign  corporation  has  been  held  not  sufficient 

or  the  company  he  represented  from  goods  to  Hosmer  for  that  purpose,  and 
the  obligations  of  the  contract.  Were  that  orders  taken  by  plaintiff  were 
this  otherwise,  a  party  would  be  per-  filled  in  this  manner  through  the 
mitted  to  take  advantage  of  his  own  agency  of  Hosmer.  The  language  of 
violations  of  the  law  to  escape  its  the  statute  is  quite  broad  and  gen- 
rightful  obligations."  Funk  v.  Anglo-  eral,  and  permits  the  service  of  notice 
American  Ins.  Co.,  27  Fed.  336.  to  be  made  not  only  where  the  action 
2Morey  v.  Standard  Separator  Co.,  grows  out  of  the  business  of  the 
>174  Iowa  530,  156  N.  W.  719.  The  agency,  but  also  where  it  is  'con- 
court  said:  "It  is  admitted  that  de-  nected  with'  such  business.  The  ad- 
f endant  employed  plaintiff  with  the  mitted  business  relation  or  connection 
agreement  or  understanding  that  it  odf  this  agency  with  the  business  out 
would  from  time  to  time  ship  from  of  which  this  relation  has  arisen 
Milwaukee  to  Hosmer  at  Des  Moines  brings  the  case  within  the  scope  of  the 
goods  orf  the  kind  which  plaintiff  un-  statute,  and  the  service  of  notice  on 
dertook  to  sell  'so  that  plaintiff  and  Hosmer  was  suflScient. " 
other  agents  would  have  a  nearby  3  Thaeh  v.  Continental  Travelers' 
depot  or  base  of  supply  for  the  rapid  Mut.  Ace.  Ass'n,  114  Tenn.  271,  87 
and  ready  distribution  of  the  goods  S.  W.  255. 
sold',-  that  defendants  did  in  fact  send 
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to  confer  jurisdiction.*  But  under  a  statute  providing  that  service  of 
process  can  be  made  upon  a  foreign  corporation  only  when  it  has 
property  within  the  state,  or  the  cause  of  action  arose  therein,  or 
where  such  service  shall  be  made  in  the  state  personally  upon  the 
president,  cashier,  treasurer,  attorney  or  secretary  or  any  agent 
Jfiereof ,  in  an  action  by  a  resident  of  the  state  to  set  aside  a  judgment 
obtained  against  him  by  a  foreign  corporation,  service  on  the  attorney 
who  represented  the  corporation  when  the  judgment  was  obtained 
and  who  was  endeavoring  to  collect,  was  hold  to  be  sufficient.*  A 
sales  agent  acting  for  a  foreign  corporation  without  apparent  author- 
ity to  represent  it  and  without  connection  of  any  kind  with  the  cause 
of  action  is  not  a  person  upon  whom  a  citation  in  admiralty  can  be 
served  in  an  action  arising  out  of  a  breach  of  contract  of  delivering 
by  the  defendant  corporation  as  consignee.^ 

A  statute  providing  that  service  of  process  in  an  action  against  a 
foreign  corporation  having  an  office  or  doing  business  in  the  state 
may  be  made  by  delivering  a  copy  of  the  writ  and  petition  to  any 
ofScer  or  agent  of  the  corporation  in  charge  of  any  office  or  place  of 
business  for  it,  or  if  it  have  no  office  or  place  of  business,  then  to  any 
officer,  agent  or  employee  in  any  county  where  such  service  may  be 
obtained,  is  comprehensive  enough  to  include  a  corporation  in  the  term 
"agent,"  and  if  a  foreign  corporation  transacts  business  in  the  state 
through  the  agency  of  another  corporation,  it  may  under  the  statute 
be  served  with  process  through  that  agency,  and  service  upon  the 
corporation  acting  as  agent  must  be  in  the  manner  of  serving 
corporations  in  their  own  behalf.'  A  corporation  may  be  the  agent 
of  a  foreign  corporation  within  the  meaning  of  a  statute  authorizing 
service  of  process  upon  agents  of  foreign  corporations  doing  business 
in  the  state.*     Service  on  a  domestic  corporation,  organized  by  a 

i  Philp     V.     Covenant     Mut.     Ben.  8  State  v.  Pennsylvania  Steel  Co.  of 

Ass'n,  62  Iowa  633,  17  N.  W.  903.  Philadelphia,  123  Md.  212,  91  Atl.  136, 

5' Sellers  v.  Home  Peitilizer   Chem-  holding   that   a   domestic   corporation 

ical  Works,  76  S.  C.  313,  56  S.  E.  978.  which  was  the  exclusive  sales  agent 

6  Hefner  v.  American  Tube  &  Stamp-  of  a  foreign  manufacturing  eorpora- 
ing  Co.,  163  Fed.  866.  tion  for  the  sale  of  its  product  within 

7  Newcomb  v.  New  York  Cent.  &  the  state,  and  which  received  a  oom- 
H.  Eiver  E.  Co.,  182  Mo.  687,  81  S.  W.  mission  on  such  sales,  and  maintained 
1069.  on  the  door  of  its  ofSce  and  on  its 

As  to  whether  service  on  an  agent  stationery   the   name    of   the   foreign 

of  a  domestic  corporation  is  suflScient  corporation,  is  an  agent  for  the  serv- 

service    upon    a    foreign    corporation  ice  of  process  in  an  action  against  the 

whose  property  it  has  purchased,  see  foreign     corporation,     although     the 

Carter   Coal    Co.    v.    Clouse,   163   Ky.  agent    corporation    paid   the   rent   of 

337,  173  S.  W.  794.  such  office. 
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foreign  corporation  and  all  of  the  stock  in  which  was  owned  by  such 
foreign  corporation  for  which  the  domestic  corporation  acted  as  agent, 
is  not  service  upon  the  foreign  corporation.' 

Service  of  process  upon  one  who  has  never  been  the  agent  of  a 
foreign  corporation  confers  no  jurisdiction  over  the  corporation.^" 
Nor  is  service  of  process  on  a  person  whose  only  connection  with  the 
foreign  corporation  was  a  contingent  one  which  had  ceased  before 
the  commencement  of  the  action,  sufficient  to  confer  jurisdiction.^^ 

I 

§  6031.  Exclusiveness  of  statutory  method  of  service.  There  is  a 
conflict  of  authority  3,8  to  whether  a  statute  requiring  a  foreign 
corporation  to  designate  an  agent  for  the  service  of  process  in  actions 
against  it  is  exclusive  of  every  other  mode  of  service  or  cumulative. 
By  one  line  of  authorities  it  is  held  that  such  a  statute  is  not  ex- 
clusive but  cumulative,  and  does  not  prevent  service  of  process  upon 
an  agent  or  officer  of  a  corporation  which  is  transacting  business 
within  the  state  when  such  agent  or  officer  is  in  the  state  representing 
the  corporation.^^  Thus  it  is  held  that  where  a  foreign  corporation 
conducts  a  regular  business  iu  the  state  at  a  permanent  place  of 


See  Castell  v.  Sterling  Fire  Ins.  Co. 
(N.  T.  Misc.),  126  N.  Y.  Supp:  692, 
aff'd  146  N.  Y.  App.  Div.  878,  130  N. 
Y.  Supp.  1106,  holding  that  where  a 
foreign  corporation  which  was  author- 
ized to  do  business  in  the  state  acted 
as  the  agent  of  another  foreign  cor- 
poration which  was  not  so  authorized, 
service  of  process  upon  a  representa- 
tive of  the  former  corporation  was 
not  suf&cient  to  give  jurisdictiom  over 
the  latter  corporation. 

9  Bobe'rt  Dollar  Co.  v.  Canadian  Car 
&  Foundry  Co.,  Limited,  100  N.  Y. 
Misc.  564,  166  N.  Y.  Supp.  34. 

10  Teal  V.  Philadelphia  &  G.  S.  S. 
Co.,  139  La.  194,  71  So.  364. 

11  Haas  V.  Security.  Ins.  Co.,  57  N. 
J.  L.  388,  30  Atl.  430.  ' 

■See  §  6045,  infra. 

12  United  States.  Mutual  Eeserve 
Fund  Life  Ass'n  v.  Phelps,  190  U.  S. 
147,  47  L.  Ed.  987;  Henrietta  Mining 
&  Milling  Co.  v.  Johnson,  173  TJ.  S. 
221,  43  L.  Ed.  675,  aff'g  5  Ariz.  222, 
81  Pae.  1126;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Spratley,  172  XT.  S.  602,  43 


L.  Ed.  569,  aff'g  99  Tenn.  322,  44  L. 
E.  A.  442,  42  S.  W.  145;  Mutual  Ee- 
serve Fund  Life  Ass'n  v.  Cleveland 
Woolen  Mills,  82  Fed.  508;  Johnson 
V.  Hanover  Fire  Ins.  Co.,  15  Fed.  97; 
Moch  y.  Virginia  Fire  &  Marine  Ins. 
Co.,  10  Fed.  696. 

Alabama.  Prayter  v.  Northen,  195 
Ala.  191,  70  So.  156;  Eagle  Life  Ass'n 
V.  Eedden,  121  Ala.  346,  25  So.  779. 

Colorado.  Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  122  Am;  St. 
Eep.  1036,  90  Pae.  623,  overruling  15 
Colo.  App.  495,  63  Pae.  1061. 

Iowa.  Moffitt  V.  Chicago  Chronicle 
Co.,  107  Iowa  407,  78  N.  W.  45;  Green 
V.  Equitable  Mut.  Life  &  Endowment 
Ass'n,  105  Iowa  628,  75  N.  W.  635. 

Kansas.  Jones  v.  American  Cent. 
Ins.  Co.,  83  Kan.  44,  109  Pae.  1077; 
Federal  Betterment  Co.  v.  Eeeves,  73 
Kan.  107,  4  L.  E.  A.  (N.  S.)  460,  84 
Pae.  560. 

Kentucky.  Callahan  Const.  Co.  v. 
Williams,  160  Ky.  814,  170  S.  W.  203; 
Cumberland  Co.  v.  Lewis,  32  Ky.  1300, 
108  S.  W.  347. 
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business,  a  service  of  process  made  at  such  place  of  business  upon  its 


Louisiana.  In  re  Guitia,  115  La. 
918,  5  L.  E.  A.  (N.  S.)  298,  112  Am, 
St.  Bep.  284,  40  So.  334. 

ITevada.  Daly  v.  Lahontan  Mines 
Co.,  39  ^e\.  14,  151  Pac.  514,  where, 
however,  the  statute  authorizing  serv- 
ice provided  that  it  should  not  be  ex- 
elusive,  but  cumulative.  But  see 
Karns  v.  State  3ank  &  Trust  Co.,  31 
Nev.  170,  101  Pao.  564. 

New  York.  Silver  v.  Western  Assur. 
Co.,  3  App.  Div.  572,  38  N.  Y.  Supp. 
335;  Howard  v.  Prudential  Infl.  Co., 
1  App-  Div.  135,  37  N.  Y.  Supp.  832; 
Quade  v.  New  York,  N.  H.  &  H.  E. 
Co.,  39  N.  Y.  St.  Eep.  157,  14  N.  Y. 
Supp.  875;  Eichardson  v.  Western 
Home  Ins.  Co.,  29  N.  Y.  St.  Eep.  820,  8 
N.  Y.  Supp.  873.  See,  however,  Travis 
V.  Railway  Education  Ass'n,  33  Misc. 
577,  68  N.  Y.  Supp.  893. 

North  Caroliiia.  Whitehurst  v.  Kerr, 
153  N.  C.  76,  68  S.  E.  913;  Jones  v. 
Hartford  Ins.  Co.,  88  N.  0.  499. 

South  Carolina.  Littlejohn  v.  South- 
ern By.  Co.,  45  S.  C.  96,  22  S.  E.  761. 

Tennessee.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Spratley,  99  Tenn.  322,  44 
L.  E.  A.  442,  42  S.  W.  145,  afE'd  172 
U.  S.  602,  43  L.  Ed.  569. 

Texas.  Missouri,  K.  &  T.  Ey.  Co. 
V.  Demere  &  Coggin,  —  Tex.  Civ. 
App.  — ,  145  S.  ,W.  623;  Bankers' 
Union  of  World  v.  Nabors,  36  Tex. 
Civ.  App.  38,  81  S.  W.  91. 

Washington.  Barrett  Mfg.  Co.  v. 
Kennedy;  73  Wash.  503,  131  Pac.  1161. 

In  Venner  v.  Denver  Union  Water 
Co.,^  40  Colo.  212,  122  Am.  St.  Eep. 
1036,  90  Pac.  623  roverruling  15  Colo. 
App.  495,  63  Pac.  1061),  it  was  said: 
"It  is  clearly  within  the  power  of 
the  state  to  pr-vide  through  the  gen- 
eral assembly  what  agents  of  corpo- 
rations doing  business  within  her  lim- 
its may  be  served  with  process,  pro- 
vided, of  course,  that  such  provisions 
are  reasonable,   and  the   servrce  pro- 


vided for  shall  be  upon  such  agents 
as  may  be  properly  d-Jemed  represeii , 
tatives  of  such  foreign  corporatious. 
Our  general  assembly  has  made  pro-' 
vision  for  this  purpose,  which  em- 
braces any  agpnt  of  foreign  corpora- 
tions engaging  in  business  in  this 
state.  We  therefore  conclude  that  the 
provisions  of  the  Constitution  and 
statute  referred  to,  requiring  foreign 
corporations  wh6  desire  to  engage  in 
business  in  this  state  to  appoint  an 
agent  upon  whom  process  may  be 
served,  does  not  limit  the  service  of 
process  upon  such  agent,  but  that  it 
may  be  served  lipon  any  other  agent 
contemplated  by  the  provisions  of  the 
Civil  Code.  *■  *  *  There  are  au- 
thorities cited  by  counsel  for  plain 
tiffs  which  appear  to  hold  contrary 
to  our  conclusion,  but  upon  examina- 
tion it  will  be  found  that  they  turn 
either  upon  a  construction  of  the  pro- 
visions relating  to  service  of  process 
upon  foreign  corporations,  from  which 
the  conclusion  is  deduced,  that  such 
provisions  are  exclusive,  or  are  ground- 
ed upon  the  doctrine,  now  discarded, 
that  a  foreign  corporation  could  not 
be  served  with  summons  in  an  action 
in  personam  outside  of  the  state  of 
its  creation,  in  the  absence' of  a  stat- 
ute expressly  authorizing  this  mode 
of  service,  from  which  views  it  neces- 
sarily followed  that,  when  the  legis- 
lature provided  a  mode  of  acquiring : 
jurisdiction  over  foreign  corporations, 
that  mode  was  exclusive." 

In  holding  that  a  statute  requiring 
a  foteign  corporation;  doing  business 
in  the  state  to  appoint  an  agent  upon 
whom  service  of  process  in  actions 
against  the  corporation  might  be  made, 
and  providing  for  service  of  process 
upon  such  corporation  when  it  had  no 
legally  constituted  agent  in  the  state, 
did  not  prevent  the  service  of  process 
upon    a   foreign    corporation   as    pro- 
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agent  in  connection  with  a  matter  growing  out  of  such  business  is 
good  if  the  same  service  would  be  good  as  against  a  domestic  corpora- 
tion, notwithstanding  a  statute  requiring  such  corporations  to  appoint 
an  agent  upon  whom  service  of  process  may  be  made,  and  also 
authorizing  service  to  be  made  upon  the  secretary  of  state,  as  such 
statutes  did  not  provide  an  exclusive^  but  an  additional,  mode  of 
service.^'  Under  a  statute  requiring  a  foreign  corporation  to  file  a 
written  designation  of  an  ageilt  upon  whom  process  may  be  served, 
and  that  where  it  fails  to  make  such  designation,  service  of  process 
may  be  made  upon  the  agent  in  the  state  acting  for  the  corporation 
in  the  transaction  out  of  which  the  cause  of  action  arose,  it  is  held 
that  service  may  be  made  upon  any  agent  of  the  corporation  within 
the  state  e'wen  though  he  was  not  so  designated  and  not  the  agent 
acting  for  the  corporation  in  the  transaction  upon  which  the  suit  was 
base4-^*  Where  a  foreign  insurance  corporation  does  business  in  a 
state  without  compliance  with  the  laws  of  the  state  requiring  it  to 


vided  by  another  statute  relating  to 
the  service  of  process  against  corpo- 
rations generally,  the  Supreme  Court 
of  the  United  States  said:  "If,  as 
contended  by  the  plaintiflf  in  error, 
the  remedy  against  the  foreign  corpo- 
ration be  confined  to  service  of  proc- 
ess upon  such  appointed  agent,  it  re- 
sults that,  if  the  corporation  does  not 
choose  to  file  such  appointment,  in- 
tending suitors  are  confined  to  the 
remedy  by  publication  provided  for  by 
section  712  *  *  *^  which  under 
the  decisions  of  this  court,  would  be 
ineffectual  to  sustain  a  personal  judg- 
ment. *  *  *  It  is  incredible  that, 
the  legislature  shoTild  have  intended 
to  limit  its  own  citizeiis  to  such'  an 
insufficient  remedy,  when  the  corpora- 
tion is  actually  doing  business  in  the 
territory  and  is  represerite  I  there  by 
a  managing  or  local  agent. ' '  Hen- 
rietta Mining  &  Milling  Co.  v.  John- 
son, 173  TJ.  S.  221,  43  L.  Ed.  675,  aff'g 
5  Ariz.  222,  81  Pac.  1126,  and  distin- 
guishing Southern  Building  &  Loan 
Ass'n  V.  Hallum,  59  Ark.  583,  28  S.  "W. 
420;  Lewis  v.  Northern  E.  E.  Co.,  139 
Mass.  294.  I  N.  E.  546;  Deeper  v.  Con- 
tinental Water  Meter  Co.,  137  Mass. 


252,  and  State  v.  United  States  Mut. 
Ace.  Ass'n,  67  Wis.  624,  31  N.  W.  229. 

13  In  re  Curtis,  115  La.  918,  5  L.  E. 
A.  (N.  S.)  298,  112  Am.  St.  Eep.  284, 
40  So.  334. 

14  American  Cotton  Oil  Co.  v.  Beas- 
ley,  116  Fed.  256. 

Where  it  ir  provided  by  statute  that 
certain  corporations  shall  file  with  the 
insurance  commissioner*  of  the  state 
a  power  of  attorney,  authorizing  the 
secretary  of  state  to  acknowledge 
service  of  process  for  and  in  behalf 
of  such  corporations  in  suits  brought 
against  them  in  the  courts  of  the  state, 
and  by  r  lother  statute  provision  is 
made  for  the '  service  of  process  upon 
the  resident  agentT  of  the  corporations 
in  all  actions  growing  out  of  the  busi- 
ness of  the  corporations,  it  is  held  that 
it  was  not  the  purpose  of  the  former 
statute  to  prevent  such  corporation 
from  being  served  with  process  in  the 
ordinary  way  where  they  have  a  resi- 
dent agent,  but  to  provide  an  addi- 
tional mode  of  obtaining  jurisdiction 
which  might  be  available  if  such  com- 
pany had  no  resident  agent.  Mutual 
Eeserve  Fund  Life  Ass'n  v.  Cleveland 
Woolen  Mills,  82  Fed.  508. 
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designate  a  resident  agent  to  acknowledge  and  receive  semce  of, 
process,  and  upon  whom  process  may  be  served  in  actions  against  the 
corporation,  service  of  process  may  be  made  upon  the  agent  of  the 
company  in  the  state  through  whom  the  corporation  did  business  in 
that  state.'* 

According  to  another  view,  where  a  foreign  corporation,  pursuant 
to  the  requirements  of  an  act  of  the  legislature,  appoints  an  attorney 
in  fact  or  other  representative  upon  whom  process  should  be  served, 
the  statutory  method  thus  prescribed  is  exclusive  and  service  of  the 
summons  upon  any  other  agent  is  ineffectual.'* 

IB  Funk  V.  Anglo-American  Ins.  Co., 
27  Fed.  336. 

"The  defendant  contends  that  the 
Maine  statute  'prescribes  the  exclu- 
sive method  for  service'  upon  foreign 
corporations  doing  business  vrithin  the 
state.  Whether  or  not  this  view  was 
adopted  by  the  District  Court  does  not 
appear,  no  opinion  having  been  filed. 
Under  a  state  statute  of  this  kind, 
going  no  further  than  to  provide  that 
process  'may  be  served'  upon  the 
agent  appointed  in  accordance  with 
its  requirements,  and  imposing  no  pen- 
alty for  failure  to  appoint  any  such 
agent,  it  has  been  held  that  the  meth- 
od of  service  established  is  not  ex- 
clusive and  that  valid  service  may  be 
made  upon  any  agent  within  the  state 
sufficiently  representative  in  character. 
Henrietta,  etc.,  Co.  v.  Johnson,  173 
U.  S.  221,  19  Sup.  Ct.  402,  43  L.  Ed. 
675.  Although  the  Maine  statute  here 
in  question  does  impose  such  a  penalty, 
and  although  the  language  of  one  of 
its  clauses  is  that  service  of  process 
'shall  be  made'  by  leaving  a  copy  in 
the  appointed  agent's  hands  or  in  his 
office,  we  are  not  prepared  to  hold  that 
under  no  circumstances  is  service  upon 
any  other  agent  or  representative  of 
a  nonresident  corporation  to  be  recog- 
nized as  valid.  That  this  was  the 
legislative  intent  does  not  seem  to  us 
sufficiently  clear  from  the  above  fea- 
tures of  the  Maine  statute."  Boult- 
bee  V.  International  Paper  Co.,  229 
Fed.  951. 


16  United  States.  McCullough  v. 
United  Grocers'  Corporation,  247  Fed. 
880,  and  Beach  v.  Kerr  Turbine  Co., 
243  Fed.  706,  construing  Gen.  Code 
Ohio,  §  11290. 

Arkansas.  Brookfield  v.  Boynton 
Land  &  Lumber  Co.,  127  Ark.  306,  192 
S.  W.  215;  Union  Guaranty  &  Trust 
Co.  V.  Craddock,  59  Ark.  593,  28  S;  W. 
424;  Southern  Building  &  Loan  Ass'n 
V.  Hallum,  59  Ark.  583,  28  S.  W.  420. 
See  Lesser  Cotton  Co.  v.  Yates,  69  Ark. 
396,  63  S.  W.  997,  holding  that  a  stat- 
ute providing  for  service  upon  the 
agents  of  foreign  corporations  was  not 
repealed  by  the  enactment  of  a  statute 
requiring  such  corporations  to  desig- 
nate agents  for  the  service  of  process. 

Indiana.  Behm  v.  German  Ins.  & 
Sav.  Institution,  125  Ind.  135,  25  N.  E. 
173. 

Maryland.  Oland  v.  -Agricultural 
Ins.  Co.,  69  Md.  248,  14  Atl.  669. 

Massachusetts.  Thayer  v.'TyUr,  10 
Gray  164^ 

Michigan.  Hartford  Fire  Ins.  Go.  v. 
Owen,  30  Mich.  441. 

Minnesota.  Guernsey  v.  American 
Ins.  Co.,  13  Minn.  278. 

Missouri.  Gates  v.  Tusten,  89  Mo. 
13,  14  S.  W.  S27;  Stone  v.  .Travelers' 
Ins.  Cp.,  78  Ma.  655;  Baile  v.,  Equi- 
table Fire  Ins.  Co.,  68  Mo.  617. 

Ohio.  Smith  v.  Hoover,  39  Ohio  St. 
249;  State  v.  King  Bridge  Co.,  28  Ohio 
Cir.  Ct.  147;  Goode  v.  Druggist  Ass'n, 
16  Ohio  Dec.  586;  Barney  v.  New  Air 
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§6032.  Service  upon  designated  person  in  absence  of  certain  offir 
cers  or  agents.  By  some  of  the  statutes  it  is  provided  that  where 
certain  officers  or  agents  of  a  foreign  corporation  cannot  be  found 
within  the  state,  process  ia  an  action  against  the  corporation^ .may 
be  served  upon  some  other  person  as  the  representative  of  the 
corporation.^'     Under  a  statute  providing  that  service  of  process 


bany  &  S.  E.  Co.,  1  Handy  571,  12 
Ohio  Dee.  295. 

Oklahoma.  Waters  Pierce  Oil  Co. 
V.  Poster,  52  Okla.  412,  153  Pao.  169; 
Gulf  Pipe  Line  Co.  v.  Vanderberg, 
28  Okla.  637,  34  L.  R.  A.  (N.  S.)  661, 
Ann.  Cas.  1912  D  407,  115  Pac.  782; 
Bes  Line  Const.  Co.  v.  Taylor,  16  Okla. 
481,  85  Pae.  713;  Bes  Line  Const.  Co. 
V.  Schmidt,  16  Okla.  429,  85  Pac.  711. 
Compare  Continental  Ins.  Co.  v.  Hull, 
38  Okla.  307,  132  Pae.  657. 

Oregon.  Cunningham  v.  Klamath 
Lake  E.  Co.,  54  Ore.  13,  101  Pac.  213, 
1099. 

Pennsylvania.  Liblong  v.  Kansas 
Fire  Ins.  Co.,  82  Pa.  St.  413;  Connors 
V.  Prudential  Ins.  Co.,  11  Pa.  Co.  Ct. 
50;  Insurance  Co.  v.  Sogers,  3  L.  T. 
(N.  S.)  117;  Hewes  v.  Howe  Maeh. 
Co.,  2  Leg.  Rec.  210.  iSee  also  Sobrio 
V.  Manhattan  Life  Ins.  Co.,  72  Fed. 
566. 

17  United  States.  Chinn  v.  Foster- 
Milburn  Co.,  195  Fed.  158;  Honeyman 
V.  Colorado  Fuel  &  Irom  Co.,  133  Fed. 
96;  Eeilly  v.  Philadelphia  &  E.  Ey. 
Co.,  109  Fed.  349;  Meyer  v.  Pennsyl- 
vania Lumbermen's  Mut.  Fire  Ins. 
Co.,  108  Fed.  169. 

Colorado.  Veuner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  122  Am.  St. 
Eep.  1036,  90  Pac.  623;  Colorado  Iron 
Works  V.  Sierra  Grande  Min.  Co.,  15 
Colo.  499,  22  Am.  St.  Eep.  433,  25  Pab. 
325;  Comet  Consol.  Min.  Co.  v.  Frost, 
15  Colo.  310,  25  Pac.  506;  Venner  v. 
Denver  Union  Water  Co.,  15  Colo.  App. 
495,    63    Pac.    1061. 

Florida.  Seacoast  Lumber  Co.  v. 
E.  J.  &  B.  F.  Camp  Lumber  Co.,  63 
Fla.  604,  59  So.  13. 


Indiana.  Memphis  &  C.  Packet  Co. 
V.  Pikey,  142  Ind.  304,  40  N.  E.  527; 
Debs  v'.  Dalton,  7  Ind.  App.  84,  34  N. 
E.   236. 

Kansas.  American  Bonding  Co.  of 
Baltimore  v.  Dickey,  74  Kan.  791,-  88 
Pae.  66. 

Nebraska.  Chicago,  B.  ■&  Q.  E.  Co., 
v.  Manning,  23  Neb.  552, 37  N.  W.  462. 

Nevada.  Brooks  v.  Nevada  Nickel 
Syndicate,  24  Nev.  311,  53  Pac.  597. 

New  York.  Childs  v.  Harris  Mfg. 
Co.,  104  N.  T.  477,  11  N.  E.  50;  Swift 
V.  Matthews  Engineering  Co.,  178  App. 
Div.  201,  165  N.  Y.  Supp.  136;  Kowal- 
chek  v.  Buck  Eun  Coal  Co.,  173  App. 
Div.  653,  160  N.  Y.  Supp.  98;  Burke 
v.,  Galveston,  H.  &  H,  E.  Co.,  173 
App.  Div.  221,  159  N.  Y.  Supp.  379; 
Karosas  v.  Susqliehanna  Coal  Co.,  172 
App.  Div.  873,  158  N.  Y.  Supp.  1021; 
Doherty  v.  Evening  Journal'  Ass'n,  98 
App.  Div.  136,  90  N.  T.  Supp.  671; 
Vitolo  V.  Bee  Pub.  Co.,  66  App.  Div. 
582,  73  N.  Y.  Supj).  273.;  Perrine  v., 
Eansom  Gas  Maeh.  Co.,  60  App.  Div. 
32,  69  N.  Y.  Supp.  698;  McCuUoh  v. 
Paillard  Non-Magnetic  Watch  Co.,  20 
Civ.  Proc.  386,  14  N.  Y.  Suppl  491. 

Utah.  Saunders  v.  Sioux  City  Nur- 
sery, 6  Utah  431,  24  Pae.  532.  . 

See  §  6031,  supra. 

Under  a  statute  providing  that  proc- 
ess against  a  foreign  corporation  may 
be  served  upon  the  president,  presid- 
ing ofScer,  chairman  of  the  board  of 
trustees  or  other  chief  officer,  or  if  ita 
chief  officer  is  not  found  in  the  county, 
then  upon  its  cashier,  treasurer,  secre- 
tary, clerk,  general  or  special  agent, 
service  upon  an  agent  doing  business 
for  it  and  in  its  name  is  sufficient  to 
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^.gainst  a  foreign  qorpora,ti,on  doing  business  within  the  state  may  be 
made  on  an  agent,  cashier,  or  secretary,  president,  or  other  head 
thereof,  and  another  statute  i'ecLuiring  foreign  corporations  to  desig- 
nate agents  for  the  service  of  process,  it  was  held  that  in  an  action  to 
enforqe!  a  mech^ic  's  lien  a,gain*st  a  foreign  corporation  service  might 
be  made  upon  its  manager,  though  he  had  not  been  appointed  its 
agent  for  the  service  of  process,  i' 

'■  Where  such  a  statute  obtains,  the  return  must  show  that  due 
diligence  was  exercised  to  obtain  service  upon  the  officers  or  agents 
previously  enumerated,  otherwise  service  upon  the  latter  agent  or 
class  of  agents  willnot  be  upheld.^'    Where  service  is  allowed  on  one 


bind  the  corporation  when  there  was 
no  president  or  presiding  or  other  of- 
ficer, cashier,  treasurer,  secretary  or 
elerk  of  the  corporation  found  in  the 
county.  Debs  v.  Dalton,  7  Tnd.  App. 
84,  34  N.  E.  236. 

18  Daly  V.  Lahontan  Mines  Co.,  39 
Nev.  14,  151  Pac.  514,  158  Eac.  285. 

19  United  States.  Ghinn  v.  .Poster- 
Milburn  Co.,  195  Fed.  158;  Honeyman 
V.  Colorado  Euel  &  Iron  Co.,  133  Ted. 
96. 

Colorado.  Comet  Consal.  Min.  Co. 
V.  Frost,  15  Colo.  310,  25  Pac.  506. 

Florida.  See  Seacoast  Lumber  Co. 
V.  E.  J.  &  B.  F.  Camp  Lumber  Co.,  63 
Fla.  ,604,  59  So.  13. 

Nebraska.  Chicngo,  B.  &  Q.  3.  Co. 
v., Manning,  23  Neb.  552,  37  N./W.. 
462. 

Nevada.  Brooks  v.  Neya,da  Nickel 
Syndicate,  24  Nev,  311,  53  i*ae.  597. 

New  York.  Swift  V.  Matthews  En- 
gineering Co.,  178  App.  t)iv.  201,  165  > 
N.  Y.  Supp.  136;  Karosas  v.  Susque- 
hanna Cq^l  Co.,  172,  App.  Div.  873, 
,158  N.  T."supp.  1021;  Doherty  v.  Eve- 
ning Journal  Ass'n,  98  App.  Div.  136, 
90  N.  Y.  Supp.  671;  Vitolo  v.  Bee  Pub. 
Co.,  66  App.  Div,  582,  73  N.  Y.  Supp. 
273;  Travis  v.  Eailway  Educational 
A^s'n,  33  Misc.  577,  68  N.  Y,  Supp. 
893. 

'  Under  a  statute  providing  that  if  a 
suit  is  brought  against  ii  foreign  cor- 
poration  service   of  ,praeess   shall   be 


made  by  delivering  a  copy  of  the  sum- 
mons to  the  president  or  other  head  of 
the  corporation,  or  to  the  secretary, 
treasurer,  or  general  agent  thereof, 
but  if  no  such  oflieer  of  the  corporation 
can  be  found  in  the  county,  service 
may  be  had  on  any  stockholder  of 
such  corporation,  it  is  held  that  serv- 
ice upon  the  vice  president  of  the 
corporation  is  suflieient  to  confer  jnris- 
diptiou  upon  the  court  over  the  cor- 
poration, and  the  certificate  of  return 
on  the  summons  need  not  state  that 
the  president  could  not  be  found  in 
the  county  though  in  case  of  service 
upon  a  stockholder,  the  return  should 
sfeow  that  none  of  the  officers  enu- 
merated was  within  the  county  where 
the  service  was  had,  as  under  the  stat- 
ute there  could  be  no  service  upon  a 
stockholder  except  upon  a  failure  to 
find  an  agent  in  the  county.  Comet 
Consol.  Min.  Co.  v.  Frost,  15  Colo,  310, 
25  Pac.  506;  Venner.  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pae. 
1061. 

By  statute  in  New  York  it  is  pro- 
vided that  personal  service  of  the 
summons  upon  a  foreign  corporation 
must  be  made  by  delivering  a  copy 
thereof  within  the  state:  (1)  To  the 
president,  vice  president,  treasurer, 
assistant  treasurer,  secretary  or  as- 
sistant secretary;  or  if  the  corporation 
lacks  either  of  these  officers,  to  the 
oflloer"  performing  corresponding  func- 
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person  only  where  some  other  person  cannot  be  found,  the  proof  of 
service  must,  where  service  is  made  upon  the  second  person,  show 
that  the  first  could  not  be  found.  In  other  words,  where  service  is 
allowed  to  be  made  upon  a  particular  person  or  officer  only  upon  con- 
dition, the  return  must  show  the  existence  of  the  condition,  or  it  is 
not  sufficient.^ 


tibns,  under  another  name.  (2)  To  a 
person  designated  for  the  purpose  by 
the  corporation.  (3)  If  such  designa- 
tion is  not  in  force,  or  if  neither  the 
officer  designated,  nor  any  of  the  of- 
ficers above  specified  can  be  found 
with  due  diligence,  and  the  corporation 
has  property  within  the  state  or  the 
cause  of  action  arose  therein,  to  the 
cashier,  a  director,  or  a  managing 
agent,  within  the  state.  Code  Civ. 
Proc.  N.  Y.  §  432.  Under  this  pro- 
vision it  must  be  shown,  not  only  that 
there  has  been  no  designation  of  a 
person  on  whom  service  may  be  made, 
but  that  none  of  the  general  officers 
named  can  with  due  diligence  be 
found,  that  the  corporation  has  prop- 
erty within  the  state,  or  that  the  cause 
of  action  arose  in  this  state.  These 
are  conditions  precedent  which  must 
be  shown  in  order  to  justify  service 
upon  a  managing  agent.  Honeyman 
V.  Colorado  Fuel  &  Iron  Co.,  133  Fed. 
96;  Swift  V.  Matthews  Engineering 
Co.,  178  N.  Y.  App.  Div.  201,  165  N.  Y. 
Supp.  136^  Karosas  v.  Susquehanna 
Coal  Co.,  172  N.  Y.  App.  Div.  873,  158 
N".  Y.  Supp.  1021;  Willcox  v.  Phila- 
delphia Casualty  Co.,  136  N.  Y.  App. 
Div.  626,  628,  121  N.  Y.  Supp.  368; 
Doherty  v.  Evening  Journal  Ass'n,  98 
N.  Y.  App.  Div.  136,  90  N.  Y.  Supp. 
671;  Vitolo  v.  Bee  Pub.  Co.,  66  N.  Y. 
App.  Div.  582,  73  N.  Y.  Supp.  273; 
BirkenwaJd  v.  May  Co.,  166  N.  Y. 
Supp.  1073. 

It  was  held  that  the  plaintiff  ex- 
ercised due  diligence  to  obtain  service 
of  process  upon  the  officers  of  a  for- 
eign corporation,  which  had  not  desig- 
nated an  agent  for  the  service  of  proc- 


ess, so  as  to  warra^t  service  upon  one 
of  its  directors  within  the  state,  when 
he  called  at  the  office  at  the  secretary 
and  was  informed  by  the  clerk  in 
charge  of  such  office  that  no  officers  of 
the  corporation  upon  whom  process 
could  be  served  were  within  the  state, 
and  was  given  by  the  clerk  the  names 
of  several  directors  who  could  be  found 
within  the  state  and  upon  whom  proc- 
ess could  be  served.  Honeyman  v. 
Colorado  Fuel  &  Iron  Co.,  133  Fed.  96. 

Under  a  statute  providing  that 
where  the  defendant  is  a  foreign  cor- 
poration, and  has  no  acknowledged 
agent  in  the  state,  service  may  be 
made  on  such  agent,  or,  if  no  such 
agent  is  found,  on  any  person  in  its 
employ,  or  who  has  any  of  its  prop- 
erty in  charge,  it  was  held  that  service 
of  process  could  be  made  upon  a  per- 
son who  was  at  the  time  of  service  an 
attorney  of  the  foreign  corporation, 
and  employed  in  the  collection  of  cer- 
tain claims  due  it,  and  then  intrusted 
by  it  with  the  possession  of  certain 
of  its  property,  where  the  evidence 
showed  that  the  officer  before  making 
service  on  the  attorney,  made  diligent 
search  for  another  agent  of  the  de- 
fendant on  whom  to  make  it,  but  was 
unable  to  find  one  in  the  stale.  Saun- 
ders v.  Sioux  City  Nursery,  6  Utah 
431,  24  Pae.  532. 

20  Willey  V.  Benedict  Co.,  145  Cal. 
601,  79  Pac.  270;  Seacoast  Lumber  Co. 
V.  E.  J.  &  B.  F.  Camp  Lumber  Co.,  63 
Fla.  604,  59  So.  13;  Brooks  v.  Nevada 
Nickel  Syndicate,  24  Nev.  325,  53  Pae. 
597;  Glines  v.  Supreme  Sitting  Order 
of  Iron  Hall,  22  N.  Y.  Civ.  Proc. 
437,  20  N.  Y.  Supp.  275. 
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Under  a  statute  providing  that  process  inay  be  served  upon  certain 
of  the  officers  of  a  fqreign  corporation,  and  if  none  of  the  officers 
enumerated  can  be  found,  then  service  can  be  made  upon  any  person 
authorized  to  transact  business  in  the  name  of  the  corporation,  and  in 
case  the  foreign  corporation  defendant  has  no  such  officer,  person, 
or  agent,  resident  in  the  state,  service  may  be  made  in  the  same 
manner  as  against  other  nonresidents,  service  may  be  made  upon  tlie 
general  superintendent  of  a  foreign  corporation  temporarily  within 
the  state  as  the  agent  and  representative  of  the  corporation  and 
engaged  in  the  transaction  of  business  for  it,  where  the  corporation 
had  no  officers  or  agents  within  the  state  upon  whom  process  in  an 
action  against  it  might  be  served.^^ 

§  6033,  Service  upon  designated  state  official.  Some  of  the  stat- 
utes provide  that  service  of  process  in  an  action  against  a  foreign 
corporation  doing  business  in  the  state  may  be  made  upon  a  designated 
state  official,  or  that  if  a  foreign  corporation  doing  business  in  the 
siate  shall  fail  to  maintain  therein  an  agent  to  receive  service  of  proc- 
ess   service  may  be '  made  upon  a  designated  state  official.^^    The 


For  return  of  service  taade  upon 
general  manager  of  foreign  corpora- 
tion in  absence  of  other  specified  of- 
ficers or  agents  held  to  be  sufBcient, 
see  Chinn  v.  Faster-Milburn  Co.,  195 
Fed.  '158. 

Service  upon  the  treasurer  of  a  de- 
fendant, foreign  corporation  in  an 
action  brought  against  it  in  the  Mu- 
nicipal Court  of  Chicago  is  proper  if 
it  is  certified  that  the  president  of 
such  corporation  was  not  found  "in 
the  City  of  Chicago."  The  certifica- 
tion need  not  include  the  county  of 
Cook.  Burr  v.  Co-operative  Const.  Co., 
162  111.  App:  512. 

31  Rush  V.  Fcos  Mfg.  Co.,  20  Ind. 
App.  515,  51  N.  E.  143. 

22  United  States.  Simon  v.  Southern 
E.  Co.,  236  U.  S.  115,  59  L.  Ed.  492; 
Hunter  v.  Mutual  Eeserve  Life  Ins. 
Co.,  218  U.  S.  573,  54  L.  Ed.  1155,  30 
L,  E.  A.  (N.  S.)  686;  St.  Mary's 
Franeo-Americau  Petroleum  Co.  v. 
West  Virginia,  203  U.  S.  183,  51  L. 
Ed.  144,  afe'g  58  W.  Va.  108,  1  L.  E. 
A.  (N.  S.)  558,  112  Am.  St.  Eep.  951, 


51  S..  E.  865;  Mutual  Eeserve  Fund 
Life  Ass'n  v.  Phelps,  190  U.  S.  147,  47 
L.  Ed.  987,  aff'g  112  Fed.  453,  61  L. 
E.  A.  717;  Henrietta  Min.  &  M.  Co.  v. 
Johnr.on,  173  IT.  S.  221,  43  L.  Ed.  675; 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569, 
aff'g  99  Tenn.  322,  44  L.  E.  A.  442,  42 
S.  W.  145;  King  Tonopah  Min.  Co.  v. 
Lynch,  -232  Fed.  485;  Lyden  v.  West- 
ern Life  Indemnity  Co.,  204  Fed.  687; 
Wylie  Permanent  Camping  Co.  v. 
Lynch,  195  Fed.  386;  Simon  v.  South- 
ern Ey.  Co.,  195  Fed.  56;  Webster  v. 
Iowa  'State  Traveling  Men's  Ass'n, 
165  Fed.  367;  Vance  v.  Pullman  Co., 
160  Fed.  707;  Cella  Commission  Co.  v. 
Bohlinger,  147  Fed.  419,  8  L.  E.  A.  (N. 
S.)  537;  Davis  v.  Kansas  &  T.  Coal 
Co.,  129  Fed.  149;  Collier  v.  Mutual 
Eeserve  Fund  Life  Ass'n,  119  Fed. 
617;  Millan  v.  Mutual  Eeserve  Fund 
Life  Ass'n,  103  Fed.  764;  Friedman  v.' 
Empire  Life  Ins.  Co.,  101  Fed.  535; 
Swann  v.  Mutual  Eeserve  Fund  Life 
Ass'n,  100  Fed.  922;  Mutual  Reserve 
Fand  Life  Ass-'n  v.  Cleveland  Woolen 
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object  of  such  statutes  is  to  enable  the  courts  of  a  state  in  which  a 


Mills,  82  Fed.  508;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  73  Fed.  277;  You- 
mana  v.  Minnesota  Title  Insurance  & 
Trust  Co.,  67  Fed.  282;  Eomaine  ▼. 
Union  Ins.  Co.,  55  Fed.  751;  Hazel- 
t  ne  V.  Mississippi  Valley  Fire  Ins. 
Co.,  55  Fed.  743;  Farmer  v.  National 
"Life  Ass'n  of  Hartford,  Connecticut, 
50  Fed.  829;  Knapp,  Stout  &  Co.  v. 
National  Mut.  Fire  Ins.  Co.,  30  Fed. 
607;  Ehrman  v.  Teutonia  Ins.  Co.,  1 
McCrary  123,  1  Fed.  471. 

Arkansas.  Vulcan  Const.  Co.  v. 
Harrison,  95  Ark.  588,  130  S.  W.  583; 
Masons '  Fraternal  Ace.  Ass  'n  v.  Riley, 
60  Ark.  478,  31  S.  W.  148;  Union  Guar- 
anty &  Trust  Co.  V.  Craddock,  59  Ark. 
593,  28  S.  "W.  424. 

California.  Olender  v.  Crystalline 
:.rin.  Co.;  149  Cal.  482,  86  Pae.  1082; 
Vv'illey  v.  Benedict  Co.,  145  Cal.  601,  79 
Pac.  270;  Winston  v.  Idaho  Hardwood 
Co.,  23  Cal.  App.  211,  137  Pac.  *601; 
Holiness  Church  of  San  JosS  y.  Met- 
ropolitan Church  Ass'n,  12  Cal.  App. 
4i5,   107  Pac.  633. 

Georgia.  Equity  Life  Ass'n  v.  Gam- 
mon, 118  Ga.  236,  44  S.  E.  978. 

Indiana.  Modern  Woodmen  of 
America  v.  Noyes,  158  Ind.  503,  64 
>f.  E.  21;  Eehm  v.  German  Ins.  &  Sav. 
Institution,  125  Ind.  135,  25  N.' E.  173; 
Old  Wayne  Mut.  Life  Ass'n  v.  Flynn 
(Ind.  App.),  66  N.  E.  57. 

Iowa.  Greaves  v.  Posner,  111  Iowa 
651,  82  N.  W.  1022;  Green  v.  Equi- 
table Mut.  Life  &  Endowment  Ass'n, 

105  Iowa  628,  75  N.  W.  635;  Sparks 
V.  National  Masonic  Ace.  Ass'n,  100 
Iowa  458,  69  S.  W.  678. 

Kansas.  Mutual  Reserve  Fund  Lif  ^ 
Ass'n  V.  Boyer,  62  Kan.  31,  50  L.  E.  A. 
538,  61  Pae.  387;  Westchester  Fire  Ins. 
Co.  V.  Coverdale,  48  Kan.  446,  29  Pae. 
?S2;  German  Ins.  Co.  of  Freeport  v. 
Hall,  1  Kan.  App.  43,  41  Pac.  69. 

Kentucky.     Aetna  Ins.  Co.  v.  Com., 

106  Ky.  864,  45  L.  R.  A.  355,  51  S.  W. 


024;  Ger— ania  Ins.  Co.  v.  Ashby,  23 
Ky.  L.  Rep.  1564,  65  S.  W.  611;  Home 
Benefit  Soc.  of  New  York  v.  Muehl,  22 
Ky.  L.  Rep.  1378,  59  S.  W.  520;  Amer- 
ican Fire  Ins.  Co.  v.  Bland,  19  Ky.  L. 
Rep.  287,  40  S.  W.  670. 

Louisiajia.  The  Fair  v.  American 
Union  Fire  Ins.  Co.,  135  La.  48,  64  So. 
977;  Milwaukee  Trust  Co.  v.  Germania 
Ins.  Co.,  106  La.  669,  31  So.  298. 

Massachusetts.  Enterprise  Brewing 
Co.  V.  Grime,  173  Mass.  252,  53  N.  E. 
855;  Rothrock  v.  Dwelling-House  Ins. 
Co.,  161  Mass.  423,  23  L.  R.  A.  863^ 
42  Am.  St.  Rep.  418,  37  N.  E.  206. 

Michigan.  Wells  v.  United  States 
Fidelity  &  Guaranty  Co.  of  Baltimore, 
160  Mich.  213,  125  N.  W.  57. 

Minnesota.  State  v.  Queen  City 
Fire  Ins.  Co.,  114  Minn.  471,  131  N. 
W.  628;  State  v.  Brotherhood  of 
American  Yeoman,  111  Minn.  39,  126 
N.  W.  404;  Magofan  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  87  Minn.  260, 
94  Am.  St.  Rep.  699,  91  N.  W.  1115, 

Missouri.  Curfman  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  167  Mo.  App. 
507,  152  S.  W.  126;  United  States  Mut. 
Ace.  Ins.  Co.  V.  Reisinger,  43  Mo. 
App.  571. 

Nevada.  Brooks  v.  Nevada  Nickel 
Syndicate,  24  Nev.  311,  53  Pae.  597; 
Lonkey  v.  Keyes  Silver  Min.  Co.,  21 
Nev.  312,  17  L.  R.  A.  351,  31  Pae.  57. 

New  York.  Laflin  v.  Traveler's 
Ins.  Co.,  121  N.  Y.  713,  24  N.  E.  934; 
McKeever  v.  Supreme  Court  Inde- 
pendent Order  of  Foresters,  122  App. 
Div.'465,  106  N.  Y.  Supp.  1041;  People 
V.  Commercial  Alliance  Life  Ins.  Co., 
7  App.  Div.  297,  40  N.  Y.  Supp.  269; 
Silver  v.  Western  Assur.  Co.,  3  App. 
Div.  572,  38  N.  Y.  Eupp.  335;  Howard 
V.  Prudential  Ins.  Co.,  1  App.  Div. 
135,  37  N.  Y.  Supp.  832;  Quinn  v. 
Royal  Ins.  Co.,  81  Hun  207,  30  N.  T. 
Supp.  714;  Farmer  v.  National  Life 
Ass'n,    67   Hun   119,   21   N.   Y.   Supp. 
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foreign  corporation  has  engaged  in  business  to  render  personal  judg- 
ment against  the  foreign  corporation  where  it  withdraws  its  agents 
from  the  state.  Under  statutes  providing  for  service  of  process  only 
upon  agents  or  o£S,eers  of  foreign  corporations,  foreign  corporations 
may  come  into  the  state,  transact  business,  commit  wrongs  against 
its  citizens,  f(Jr  which  the  only  remedy  is  an  action  for  damages,  and 
before  service  can  be  made  upon  the  agent  or  other  officer  named  in 
the  statute,  such  agent  or  officer  can  be  withdrawn  from  the  state,  and 
leave  the  injured  party  practically  without  remedy.  Statutes  pro- 
viding for  the  acquisition  of  jurisdiction  over  foreign  corporations  by 
service  of  summons  by  publication,  where  no  agent  or  officer  of  the 
corporation  is  -found  in  the  state  upon  whom  process  might  be  served, 
are  likewise  ineffective,  for  the  power  of  the  court,  in  cases  of  default, 
is  limited  under  well-settled  rules  to  rendering  judgment  in  rem. 
Manifestly  legislation  of  the  character  under  consideration  is  salutary, 
and  necessary  to  remedy  such  defects.*'     Such  legislation  is  held  to 


1056;  South  Pub.  Co.  v.  Fire  Ass'n, 
67  Hun  41,  21  N.  Y.  Supp.  675;  Klein 
Bros.  &  Co.  V.  German  Union  Fire  Ins. 
Co.,  66  Misc.  538,  123  N.  Y.  Supp. 
1082;  Johnston  v.  Mutual  Eeserve 
Life  Ins.  Co.,  43  Misc.  251,  87  N.  Y. 
Supp.  438,  afe'd  45. Misc.  316,  90  N. 
Y.  Supp.  539;  People  v.  Justices'  City 
Court  of  New  York,  33  N.  Y.  St.  Eep. 
147,  11  N.  Y.  Supp.  773;  Bichajdson 
V.  Western  Home  Ins.  Co.,  29  N.  Y.  St. 
Eep.  820,  8  N.  Y.  Supp.  873. 

North  Carolina.  Currie  v.  Golconda 
Mining  &  Milling  Co.,  157  N.  C,  209, 
72  S.  E.  980;  Fisher  v.  Trader's  Mut. 
Life  Ins.  Co.,  136  N.  C.  217,  48  S.  E. 
667;  Mutual  Eeserve  Fund  Life  Ass'n 
V.  Scott,  136  N..C.  157,  48  S.  E.  581;, 
Moore  v.  Mutual  Eeserve  Fund  Life 
Ass'n,  129  N.  C.  31,  39  S.  E.  637; 
Biggs  V.  Mutual  Eeserve  Fund  Life 
Ass'n,  128  N.  0.  5,  37  S.  E.  955;  Cun- 
ningham v.  Southern  Exp.  Co.,  67  N. 
C.  425. 

Oklahoma.  Municipal  Pav.  Co.  v. 
Herring,  50  Okla.  470,  150  Pae.  1067. 

Rhode  Island.  Lubrano  v.  Imperial 
Council  of  Order  of  United  Friends, 
20  E.  L  27,  38  L.  E.  A.  546,  37  Atl. 
345. 


Tennessee.  D'Arcy  v.  Mutual  Life 
Ins.  Co.,  108  Tenn.  567,  69  S.  W.  768; 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  99  Tenn.  322,  44  L.  E.  A.  442, 
42  S.  W.  145,  afE'd  172  U.  S.  602,  43 
L.  Ed.  569. 

Vermont.  Osborne  &  Woodbury  v. 
Shawmut  Ins.  Co.,  51  Vt.  278. 

West  Virginia.  S.  M.  Smith  Ins. 
Agency  v.  Hamilton  Fire  Ins.  Co.,  69 
W.  Va.  129,  71  S.  E.  194. 

Wisconsin.  Paulus  v.  Hart-Parr 
Co.,  136  Wis.  601,  118  N.  W.  248;  Pin- 
ney  v.  Providence  Loan  &  Investment 
Co.,  106  Wis.  396,  50  L.  E.  A.  577,  80 
Am.  St.  Eep.  41,  82  N.  W.  308. 

As  to  the  sufficiency  of  the  allega- 
tion that  officer  served  had  been  desig- 
nated as  corporation's  agent  for  serv- 
ice, see  Mitchell  v.  National  Surety 
Co.,  206  Fed.  807. 

23  Brooks  V.  Nevada  Nickel  Syndi- 
cate, 24  Nev.  311,  53  Pac.  597;  Mc- 
Keever  v.  Supreme  Court  Independent 
Order  of  Foresters,  123  App.  Div.  (N. 
Y.)  465,  106  N.  Y.  Supp.  1041.  See 
also  Mutual  Eeserve  Fund  Life  Ass'n 
v.  Phelps,  190  U.  S.  147,  47  L.  Ed. 
987. 
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be  CQnstitutional.''*  '  A  statute  providing  that,  if  a  foreign  corporation 
doing  business  therein  shall  fail  to  maintain  therein  an  agent  to 
receive  service  of  process,  it  shall  be  bound  by  service  of  process  upon 
a  designated  state  official  of  the  state  is  held  to  be  constitutional,  and 
not  in  violation  of  the  constitutional  provision  that  no  state  shall  make 
any  law  depriving  any  person  of  his  property  without  Tiue  process  of 
law.***  But  a  statute  which  authorizes  a  personal  judgment  against 
a  foreign  corporation  on  any  cause  of  action  in  favor  of  a  resident 
or  citizen  of  the  state  upon  service  of  a  summons  upon  the  auditor 
of  the  state  is  unconstitutional  where  it  authorizes  judgment  without 
the  notice  to  the  defendant  of  the  hearing  and  proposed  adjudication 
in.  his  case,  as  such  notice  in  indispensable  to  constitute  due  process 
of  law.^®    Where  the  statute  authorizing  service  of  process  upon  the 


24  See  §  5902,  supra. 

25  United  States.  St.  Mary's 
Franco-American  Petroleum  Co.  v. 
West  Virginia,  203  XJ.  S.  183,  51  L. 
Ed:  144,  aff'g  State  v.  St.  Mary's 
Franca-American  Petroleuili  Co.,  58 
W.  Va.  108, 1  L.  E.  A.  (N.  S.)  558,  112 
Am.  St.  Rep.  951,  6  Ann.  Cas.  38,  51 
S.  E.  865;  Wylie  Permanent  Camping 
Co.  V.  Lynch,  195  Fed.  386;  Vance  v. 
Pullman  Co.,  160  Fed.  707. 

CaUfomia.  Olender  v.  Crystalline 
Min.  Co.,  149  Cal.  482,  86  Pae.   1082. 

Iiouisiaaa.  Milwaukee  Trust  Co.  v. 
Germania  Ins.  Co.,  106  La.  669,  31  So. 
298. 

North  Carolina.  Fisher  v.  Travelei-s' 
Mut.  Life  Ins.  Co.,  136  N.  C.  217,  48 
S.  B.  667. 

West  Virginia.  State  v.  St.  Mary's 
Franco-American  Petroleum  Co.,  58  W. 
Va.  108,  1  L.  E.  A.  (N.  S.)  55^,  112 
Am.  St.  Eep.  951,  6  Ann.  Cas.  38,  51 
S.  E.  865. 

26Knapp  v.  Bullock  Tractor  Co., 
242  Fed.  543;  King  Tomopah  Min.  Co. 
V.  Lynch,  232  Fed.  485;  Southern  Ey. 
Co.  V.  Simon,  184  Fed.  959;  Cella  Com- 
mission Co.  V.  Bohlinger,  147  Fed.  419, 
8  L.  E.  A.  (N.  S.)  537. 

In  Cella  Commission  Co.  v.  Boh- 
linger, 147  Fed.  419,  8  L.  E.  A.  (N.  S.) 
537,  Sanborn,  J.,  pointed  out  that 
while  it  is  true  that  where  "a  state 


provides  by  law  that  one  of  the  con- 
ditions under  which  a  foreign  corpora- 
tion may  do  business  therein  is  that 
the  summons  in  an  action  against  it 
may  be  served  upon  an  agent  whom  it 
appoints,  and,  in  case  that  it  makes 
no  appointment,  upon  an  officer  of  the 
state,  and  the  corporation  engages  in 
business  in  the  state,  it  thereby  ac- 
cepts the  offer  and  the  condition  of 
the  state  and  consents  to  such  service 
and  to  the  jurisdiction  of  the  courts 
of  that  state  to  render  judgments 
against  it  thereon, "  on  the  other 
hand,  where  no  such  condition  or  offer 
of  condition  to  do  business  in  the 
state  upon  service  of  process  upon  an 
official  of  the  state  is  made  by  legis- 
lative enactment  of  the  state  nor 
accepted  by  the  foreign  corporation, 
a-  legislative  enactment  of  the  state 
which  attempts  to  give  jurisdiction, 
by  service  upon  such  official,  over  for- 
eign corporations  which  have  not  en- 
tered the  state  for  the  purpose  of  do- 
ing business  therein  as  well  as  over 
foreign  corporations  which  have  so 
done,  and  which  does  not  render  it 
incumbent  upon  the  state  official  to 
forward  or  otherwise  give  notice  of 
the  receipt  of  the  process  to  the  for- 
eign corporation,  is  unconstitutional, 
in  that  it  authorizes  judgment  without 
that   notice   of   the   proposed   adjudi- 
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state  official  does  not  make  it  his  duty  to  notify  the  foreign  corpora- 
tion of  the  pendency  of  the  action,  or  that  through  him  it  has  been 
regularly  served  with  process,  such  service  cannot  be  deemed  personal 
or  the  equivalent  of  personal  service,  in  the  absence  of  a  clear  inten- 
tion by  the  legislation  to  that  effect.^''  A  statute  requiring  every 
foreiign  corporation  to  file  v?ith  the  seci"etary  of  state  a  designation  of 
an  agent  for  the  service  of  process,  and  providing  that  in  the  event 
of  the  failure  of  the  foreign  corporation  so  to  do,  process  may  be 
served  upon  the  secretary  of  state,  but  which  makes  no  provision  for 
the  giving  of  notice  by  him  to  the  corporation  of  the  fact  that  he  has 
been  served  with  process  in  an  action  against  it,  is  violative  of  the 
due  process  clause,  and  is,  to  the  extent  that  it  provides  for  service 
of  process  on  the  secretary  of  state,  void.^* 


cation  which  is  essential  to  due 
process  of  law.  "A  state  has  juris- 
tliction  over  the  property  within  its 
boundaries,"  said  the  court,  "and  to 
the  extent  necessary  to  justly  apply 
that  property  it  may  by  attachment 
thereof  before  hearing  and  by  a  sub- 
stituted service  of  a  summons  upon  its 
owner  vest  in  its  courts  the  power  to 
render  a  judgment  against  the  owner 
by  virtue  of  which  the  attached  prop- 
erty and  that  property  only  can  be 
seized  and  administered  by  its  court. 
*  *  *  But  in  the  absence  of  eon- 
sent  to  substituted  service  and  in  the 
absence  of  property  of  the  defendant 
in  the  state,  which  is  the  subject  or 
object  of  the  action,  nothing  short  of 
service  of  a  summons  upon  the  de- 
fendant personally  within  the  state, 
or  his  appearance  in  the  action,  con- 
stitutes that  due  process  of  law  which 
will  give  the  necessary  jurisdiction  to 
a  court  of  the  state  to  render  a  per- 
sonal judgment  against  a  nonresi- 
dent." 

Where  a  statute  which  authorizes  a 
personal  judgment  against  any  for- 
eign corporation  on  any  cause  of  ac- 
tion in  favor  of  a  resident  or  citizen 
cf  the  state  upon  service  of  a  sum- 
mons upon  the  auditor  of  the  state  is 
unconstitutional  because  it  authorizes 
a  personal  judgment  against  a  foreign 
corporation  not  doing  any  business  in 
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the  state  without  personal  service 
upon  it  or  its  appearance  in  the  ac- 
tion, it  cannot  be  upheld  as  to  foreign 
corporations  which  are  doing  business 
in  the  state.  In  other  words,  where 
a  statute  covers  by  general  language 
foreign  corporations  which  are  doing 
business  in  the  state  and  foreign  cor- 
porations which  are  not  engaged  in 
business  therein,  the  latter  class  may 
not  lawfully  be  excepted  from  the 
operation  of  the  law,  nor  may  the  stat- 
ute be  lawfully  limited  by  judicial 
construction  to  the  former  class  and 
then  sustained,  because  such  a  course 
would  make  a  new  law  which  the  orig- 
inal statute  clearly  iadicates  that  the 
legislature  did  not  intend  to  enact, 
and  because  it  is  impossible  to  sepa- 
rate such  a  statute  into  a  constitu- 
tional part  and  an  unconstitutional 
part,  each  of  which  may  be  read  and 
may  stand  by  itself.  Cella  Commis- 
sion Co.  v.  Bohlinger,  147  Fed.  419,  8 
L.  R.  A.   (N.  S.)   537. 

27  Holiness  Church  of  San  Jose  v. 
Metropolitan  Church  Ass'n,  12  Cal. 
App.  445,  107  Pac,  633;  Gouuer  v.  Mis- 
sissippi Valley  Bridge  &  Iron  Co.,  123 
La.  964,  49  So.  657.  See,  however, 
Olender  v.  Crystalline  Min.  Co.,  149 
Cal.  482,  86  Pac.  1082. 

28  Knapp  V.  Bullock  Tractor  Co., 
242  Fed.  543. 
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Under  a  statute  providing  that  service  of  summons  may  be  made 
upon  a  state  official  under  certain  circumstances,  it  is  held  that  service 
of  process  on  the  deputy  of  such  official  is  unauthorized  and  gives  no 
jurisdiction.^' 

Under  a  statute  providing  that  no  foreign  insurance  company  shall 
transact  business  in  the  state  until  it  has  complied  v?ith  the  insurance 
laws  and  appointed  in  writing  the  superintendent  of  the  insurance 
department  to  be  its  true  and  lawful  attorney  upon  whom  process 
for  the  commencement  of  actions  may  be  served  with  the  same  effect 
as  if  the  company  existed  in  the  state,  the  name  of  the  superintendent 
need  not  be  inserted  in  the  power  of  attorney,  but  it  is  sufficient  to 
follow  the  statute  and  appoint  the  superintendent  of  the  insurance 
department,  as-  such  by  his  official  name.'" 


29  Simon  v.  Southern  By.  Co.,  195 
Fed.  56,  aff'g  184  Fed.  959;  Old 
Wayne  Mut.  Life  Ins.  Co.  v.  Flynn 
(Ind.  App.),  66  N.  E.  57;  Lonkey  v. 
Keyes  Silver  Min.  Co.,  21  Nev.  312, 
17  L.  E.  A.  351,  31  Pae.  57.  See,  how- 
ever, Quinn  v.  Eoyal  Ins.  Co.,  81  Hun 
(N.  Y.)  207,  30  N.  Y.  Supp.  714; 
South  Pub.  Co.  V.  Fire  Ass'n,  67  Hun 
(N.  Y.)  41,  21  N.  Y.  Supp.  675. 

Under  a  statute  providing  that 
where  a  foreign  corporation  shall  fail 
to  designate  an  agent  for  the  service 
of  process,  service  may  be  had  upon 
the  secretary  of  state,  it  was  held  that 
service  ai  process  upon  the  deputy 
secretary  of  state  was  insufficient  to 
confer  jurisdiction  upon  the  court,  and 
that  an  affidavit  to  the  effect  that  a 
copy  of  the  summons  attached  to  a 
certified  copy  of  the  complaint  and 
made  pursuant  to  a  statute  that  in  a 
suit  against  a  corporation  organized 
under  the  laws  of  the  state  by  which 
the  corporation  was  created,  such  a 
copy  should  be  mailed  to  the  presi- 
dent and  trustees  of  such  corporation 
at  their  place  of  business  in  the  state, 
added  no  force  to  the  return  as  made 
by  the  officer  on  the  summons.  Lonkey 
V.  Keyes  Silver  Min.  Co.,  21  Nev.  312, 
17  L.  B.  A.  351,  31  Pac.  57.  The 
court  said  that  "as  the  return  of  the 
sheriff    shows     that    the     service     of 


process  was  made  upon  the  deputy 
secretary  of  state,  we  cannot  presumo 
that  it  was  also  made  upon  the  sec- 
retary, or  that  it  was  made  upon  an 
agent  or  officer  of  the  corporation,  or 
that  the  service  of  summons  was  had 
by  publication,  the  statute  requiring 
that  the  judgment  roll  shall  contain 
the  affidavit  or  return  of  service." 

It  was  held  in  Wisconsin,  under  a. 
statute  providing  that  in  an  action 
against  a  foreign  corporation  service 
may  be  made  upon  the  secretary  of 
state  only  when  the  cause  of  action 
arises  out  of  business  transacted  in 
the  state  or  where  the  defendant  has 
property  therein,  that  service  upon  the 
assistant  secretary  of  state  is  suffi- 
cient to  bind  the  corporation  where 
part  of  the'business  out  of  which  the 
cause  of  action  arose  was  transacted 
within  the  state.  Paulus  v.  Hart-Parr 
Co.,  136  Wis.  601,  118  N.  W.  248. 

30Lafflin  v.  Travelers'  Ins.  Co.,  121 
N.  Y.  713,  24  N.  E.  934.  See  also 
Goodwin  v.  Colorado  Mortg.  Inv.  Co., 
110  U.  S.  1,  28  L.  Ed.  47. 

It  is  also  held  that  a  power  of  at- 
torney filed  under  such  a  statute  does 
not  render  the  appointment  invalid 
because  it  appointed  the  superintend- 
ent, or  "his  successor  in  office,"  as  it 
is  clearly  an  appointment  of  the  pres- 
ent superintendent  and  whoever  may 
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There  is  a  difference  of  opinion  as  to  the  effect  of  the  failure  of 
foreign  corporation  doing  business  in  the  state  to  appoint  a  designate 
state  official  its  agent  to  receive  service  of  process,  as  required  i 
statute.    In  some  jurisdictions  it  is  held  that  a  foreign  corporatid 
doing  business  in  the  state  without  complying  with  the  provisions  of 
the  statute  by  appointing  such  state  official  its  agent  for  the  service  of 
process  will  be  presumed  to  have  assented  that  service  of  process  may 
be  made  upon  him  in  an  action  against  it,  and  will  be  bound  by  such 
service,'^  and  that  where  such  statutes  obtain  and  ^  foreign  corpora- 
tion,does  business  in  the  state,  it  will  be  presumed  that  it  has  complied 
with  the  law.®*^    In  pursuance  of  this  principle,  it  is  held  that  where  a 


at  any  time  be  his  successor,  and  it 
would  be  hypercritical  to  give  the 
language  any  other  meaning.  Lafflin 
V.  Travelers'  Ins.  Co.,  121  N.  T.  713, 
24  N.  E.  934. 

31  Cella  Commission  Co.  v.  Bohl- 
inger,  147  Fed.  419,  8  L.  E.  A.  (N.  S.) 
537;  Knapp,  Stout  &  Co.  v.  National 
Mut.  Fire  Ins.  Co.,  30  Fed.  607;  Mod- 
ern Woodmen  of  America  v.  Noyes, 
158  Ind.  503,  64  N.  B.  21;  Old  Wayne 
Mut.  Life  Ass'n  v.  Flynn  (Ind.  App.), 
66  N.  E.  57;  Sparks  v.  National  Ma- 
sonic Aeo.  Ass'n,  100  Iowa  458,  69  N. 
W.  678. 

32  Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough,  204  XT.  S.  8,  51  L.  Ed. 
345;  Cella  Commission  Co.  v.  Bohl- 
inger,  147  Fed.  419,  8  L.  E.  A.  (N.  S.) 
537;  Sparks  v.  National  Masonic  Ace. 
Ass'n,  73  Fed.  277,  following  Ehrman 
V.  Teutonia  Ins.  Co.,  1  MoCrary  123,  1 
Fed.  471;  Knapp,  .Stout  &  Co.  v. 
Natipnal  Mut.  Fire  Ins.  Co.,  30  Fed. 
607. 

See  §  6020,  supra. 

In  holding  that  under  a  statute  pro- 
viding that  any  foreign  insurance 
company  desiring  to  transact  any  busi- 
ness in  the  state  shall  file  with  the 
superintendent  of  the  insurance  de- 
partment a  power  of  attorney  author- 
izing said  superintendent  to  acknowl- 
edge or  receive  service  of  process  and 
upom  whom  process  may  be  served 
for  and  in  behalf  of  such  company,  ac- 


cording to  the  laws  of  that  or  any 
other  state,  a  foreign  corporation, 
which  had  not  appointed  the  superin- 
tendent of  insurance  its  agent  to  re- 
ceive service  of  process  as  required 
by  the  statute,  could  not  successfully 
urge  after  it  had  transacted  business 
in  the  state  that  service  upon  the 
superintendent  while  it  was  doing 
business  in  the  state  was  insufficient 
and  that  a  judgment  rendered  on 
such  service  without  the  appearance 
of  the  company  in  the  suit  was  a 
nullity,  the  Iowa  court  said:  "That 
it  is  within  the  power  of  the  state 
to  prescribe  the  method  by  which 
corporations  doing  business  within 
it  may  be  brought  into  court,  and 
to  designate  the  officer  or  agent, 
either  of  the  corporation  or  of 
the  state,  upon  whom  proper  proc- 
ess may  be  served,  is  well  settled. 
*  *  *  We  think  that  when  a  for- 
eign insurance  company  is  shown  to 
have  transacted,  business  in  a  state 
wherein  by  statute  certain  acts  are 
required  to  be  done  by  such  company 
before  it  has  the  right  to  transact 
business  therein,  a  conclusive  pre- 
sumption arises  that  the  company  has 
complied  with  the  requirements  of  the 
la,w  in  that  respect.  Under  such  cir- 
cumstances, the  company  ought  not  to 
be  allowed  to  plead,  and  show  its  own 
violation  of  law  as  a  defense  to  an 
action  brought   upon  the   policy.     To 
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statute  provides  that  one  of  the  conditions  under  which  a  foreign 
corporation  may  do  business  therein  is  that  the  summons  in  an  action 
against  it  may  be  served  upon  an  agent  which  it  appoints,  and,  in 
case  that  it  makes  no  appointment,  upon  an  officer  of  the  state,  and 
the  corporation  engages  in  business  in  that  state,  it  thereby  accepts 
the  offer  and  condition  of  the  state  and  consents  to  such  service  and  to 


so  permit  would  be  inviting  it  to  take 
advantage  of  its  own  wrongful  act, 
perpetrate  a  fraud  upon  those  wlio 
may  deal  with  it  in  good  faith,  and  in 
proper  reliance  upon  the  fact  that  the 
company  had  conformed  to  the  law 
which  authorizes  it  to  transact  busi- 
ness. *  *  *  ■^e  are  aware  of  the 
fact  that  some  courts  have  held  that 
service  made  upon  a  state  of&eer  under 
such  circumstances  ss  exist  in  this 
case  does  not  confer  jurisdiction.  We 
are  not  prepared,  however,  to  assent 
to  the  soundness  of  such  holdings 
which  induce  fraud,  and  render  the 
company  violating  the  law  secure  in 
the  possession  of  funds  taken  from 
the  assured,  for  which  he  either  has 
received  no  collsideration,  or  is 
thereby  compelled  to  seek  redress  in 
some  other  jurisdiction.  There  can  be 
no  valid  reason  why  this  company, 
which  voluntarily  entered  the  state  of 
Missouri,  and  solicited  and  obtained 
business  there,  in  defiance  of  the  laws 
of  that  state,  should  be  permitted  to 
shield  itself  from  liability  in  this  ac- 
tion behind  the  very  illegal  act  by 
means  of  v/hich  it  was  enabled  to  ob- 
tain the  money  of  the  deceased.  To 
so  hold  would  be  equivalent  to  offering 
a  premium  for  the  continuance  of  such 
illegal  practices.  Having  received  all 
the  benefits  which  would  have  resulted 
from  a  compliance  with  the  laws  of 
the  state  of  Missouri,  this  company 
seeks  to  repudiate  its  obligation  be- 
cause in  prosecuting  its  business  it 
was  a  wrong-doer.  Such  a  doctrine  is 
abhorrent  to  our  sense  of  right  and 
justice,  and  the  law  looks  not  with 
favor  upon  one  who  thus  seeks  to  rob 


the  assured,  or  those  to  whom  the 
policy  is  payable,  of  the  protection  it 
should  afford.  It  is  said  that  some 
of  the  cases  cited  above  are  not  ap- 
plicable, because  there  is  no  provision 
in  the  Missouri  statutes  for  service  on 
a  foreign  corporation  wHieh  does  busi- 
ness in  that  state  without  complying 
with  its  laws.  The  contention  is  of 
no  force.  The  reasoraing  upon  which 
the  conclusion  is  based  in-  those  cases 
is  quite  as  applicable  when  the  facts 
are  like  those  in  the  case  at  bar." 
Sparks  v.  National  Masonic  Ace. 
Ass  'n,  100  Iowa  458,  69  N.  W.  678. 

In  Knapp,  Stout  &  Co.  Company  v. 
National  Mut.  Fire  Ins.  Co.,  30  Fed. 
607,  Mr.  Justice  Brewer  said :  "  In  these 
cases  a  default  is  asked.  The  petition 
alleges  that  the  defendant  is  a  foreign 
insurance  corporation,  doing  business 
in  this  state,  having  agents  and  ofSces 
located  here.  Service  was  made  upon 
the  insurance  commissioner.  He  de- 
clined to  receive  the  summons  and 
copy  of  the  petition  that  was  handed 
him,  no  reason  being  given  therefor. 
The  service  was  good,  if  he  had  the 
power  to  receive  the  service.  The 
law  of  Missouri  forbids  any  foreign 
insurance  company  doing  business  un- 
til it  has  filed  with  the  insurance  com- 
missioner a  certificate  stipulating  that 
service  upon  him  shall  be  personal 
service  upon  the  company.  As  it  is 
alleged  in  the  petition  that  the  com- 
pany was  doing  business  in  this  state, 
having  agents  and  offices  here,  we  are 
to  presume  that  it  has  complied  with 
the  law;  and  therefore,  prima  facie,  ' 
at  least,  the  service  is  good,  and  de- 
fault will  be  entered." 
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the  jurisdiction  of  the  courts  of  that  state  to  render  judgments  against 
it;  therein.*^ 

In  other  jurisdictions  it  is  held  that  where  the  foreign  corporation 
has  failed  to  designate  the  state  official  its  attorney  for  the  service  of 
process  against  it  and  has  not  entered  its  appearance  in  the  action, 
the  court  has  no  jurisdiction  to  render  a  personal  judgment  against 
it.^*  Thus  under  a  statute  providing  that  the  auditor  of  the  state 
shall  be  the  attorney  in  fact  for  and  in  behalf  of  every  foreign 
corporation  doing  business  in  the  state,  and  that  every  such  corpora- 
tion shall,  by  power  of  attorney,  appoint  said  auditor  and  his  succes- 
sors in  office,  attorney  in  fact  to  accept  service  of  process  and  notice 
for  such  corporation,  and  by  the  same  instrument  declare  its  consent 
that  any  service  of  process  or  notice  in  the  state  on  said  attorney  in 
fact,  or  his  acceptance  thereof  indorsed  thereon,  shall  be  equivalent 
for  all  purposes  to,  and  shall  be  and  constitute,  due  and  legal  service 
upon  the  corporation,  it  is  held  that  unless  the  corporation  constitutes 
the  state  auditor  its  attorney  in  fact  by  expressly  appointing  him  as 


33  United  States.  Cella  Commission 
Co.  V.  Bohlinger,  147  Fed.  419,  8  L.  B. 
A.'(N.  S.)  537;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  73  Fed.  277; 
Knapp,  Stout  &  Co.  Company  v.  Na- 
tional Mut.  Fire  Ins.  Co.,  30  Fed.  607; 
Ehrmau  v.  Teutonia  Ins.  Co.,  1  Mc- 
Crary,  123,  1  Fed.  174. 

Arkansas.  Masoms'  Fraternal  Ace. 
Ass'n  V.  Eiley,  60  Ark.  578,  31  S.  W. 
148. 

Indiana.  Modern  Woodmen  of 
America  v.  Noyes,  158  Ind.  503,  64  N. 
E.  21;  Old  Wayne  Mut.  Life  Ass'n  v. 
Flynn  (Ind.  App.),  66  N.  E.  57. 

Iowa,  Greaves  v.  Posner,  111  Iowa 
651,  82  N.  W.  1022;  Sparks  v.  National 
Masonic  Ace.  Ass'n,  100  Iowa  458,  69 
N.  W.  678. 

Kansas.  German  Ins.  Co.  of  Free- 
port  V.  Hall,  1  Kan.  App.  43,  41  Pac. 
69. 

See  §  6020,  supra. 

Under  a  statute  requiring  foreign 
insurance  companies  before  being  au- 
thorized to  do  business  in  the  state 
to  file  a  written  stipulation  agreeing 
that  any  legal  process  affecting  the 
company  served  on  the  auditor,  or  the 


party  designated  by  him,  or  the  agent 
specified  by  the  company  to  receive 
process  for  the  company,  should  have 
the  same  effect  as  if  served  person- 
ally upon  the  company  within  the 
state,  it  was  held  that  where  a  foreign 
insurance  company  did  business  in  the 
state  without  filing  such  stipulation, 
service  made  upon  the  auditor  of 
state  in  an  action  against  the  corpo- 
ration was  binding  upon  the  corpora- 
tion. Masons'  Fraternal  Ace.  Ass'n 
v.  Eiley,  60  Ark.  678,  31  S.  W.  148. 

34  United  States.  Knapp  v.  Bullock 
Tractor  Co.,  242  Fed.  543;  Vance  v. 
Pullman  Co.,  160  Fed.  707. 

California.  Winston  v.  Idaho  Hard- 
wood Co.,  23  Cal.  App.  211,  137  Pac. 
601. 

Georgia.  Equity  Life  Ass'n  v. 
Gammon,  118  Ga.  236,  44  S.  E.  978. 

Ulassachusetts.  Eothrack  v.  Dwell- 
ing-House  Ins.  Co.,  161  Mass.  423,  23 
L.  E.  A.  863,  42  Am.  St.  Eep.  418,  37 
N.  E.  206. 

Rhode  Island.  Lubrano  v.  Imperial 
Council  of  Order  of  United  Friends, 
20  E.  I.  27,  38  L.  E.  A.  546,  37  Atl. 
345. 
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such  as  provided  by  the  statute,  service  of  process  on  the  auditor  is 
insufficient  to  authorize  a  personal  judgment  against  the  foreign 
corporation.^^ 


35  Vance  v.  Pullman  Co.,  160  Fed. 
707. 

In  a  Khode  Island  case  the  court 
after  reviewing  the  cases  holding  that 
a  foreign  corporation  is  estopped  to 
deny  that  it  has  appointed  the  state 
ofS.cial  its  attorney  to  accept  service, 
as  required  by  statute,  after  having 
done  business  in  the  state,  and  hold- 
ing that  where  the  defendant  makes 
no  appearance  in  the  action,  no  ques- 
tion of  estoppel  can  properly  be  raised 
or  considered,  said:  "It  will  thus  be 
seen  that  in  those  cases  where  the 
defendant  appeared  and  pleaded  to 
the  jurisdiction,  by  setting  up  the 
fact  that  it  had  not  appointed  some 
one  authorized  by  it  to  accept  service 
of  process,  as  required  by  Statute,  the 
courts  uniformly  held  that  this  could 
not  be  allowed,  the  defendant  being 
estopped  from  setting  up  its  own  mis- 
conduct. It  will  also  be  seen  that  in 
those  cases  where  judgment  was  ren- 
dered by  default  the  return  on  the 
writ  showed  a  valid  service  prima 
facie,  and  northing  was  brought  upon 
the  record  by  the  plaintiff  to  contra- 
dict the  same,  so  that  the  court  was 
fully  warranted  in  exercising  its  juris- 
diction; that  is  to  say,  the  court,  hav- 
ing no  knowledge  to  the  contrary, 
was  bound  to  presume  that  the  de- 
fendant had  discharged  its  statutory 
duty  by  appointing  the  person  therein 
designated  as  its  agent  to  accept  serv- 
ice, and  hence  that  service  upon  such 
^  person  was  good.  Here,  however,  no 
RUfh  presumption  can  be  said  to  arise, 
in  the  face  of  the  record  before  us, 
v'hich  shows  that,  as  a  matter  of  fact, 
the  defendant  had  not  complied  with 
the  statute  first  above  quoted;  and 
hence  the  court  cannot  stultify  itself 
by  holding  that  any  such  presumption 
exists,     Indeed    it  wold  be  absurd  to 


say  that  a  presumption  arisea  as  to 
the  existence  of  a  certain  jurisdic- 
tional fact  when  the  court  is  judicially 
informed  that  it  does  not  exist.  So 
that,  even  recognizing  the  full  force 
and  authority  of  the  decisions  cited 
in  support  of  the  plaintiff's  position, 
yet  we  do  not  think  that  in  the  cir- 
cumstances aforesaid,  they  are  deci- 
sive of  the  question  before  us.  The 
ease  of  Knapp  v.  National  Mut.  Ins. 
Co.,  30  Fed.  607,  is  clearly  in  point. 
That  was  a  case  in  the.  United  States 
Circuit  Court  of  Missoruri,  where  the 
statutory  requirement  as  to  the  ap- 
pointment of  the  insurance  commis- 
sioner by  a  foreign  corporation  doing 
business  in  the  state  is  similar  to  the 
one  here.  Service  of  the  writ  was 
made  upon  said  insurance  commis- 
sioner, who  declined  to  receive  the 
summons  and  copy  of  the  petition 
which  was  handed  to  him,  but  he  gave 
no  reason  therefor.  No  appearance 
was  entered  by  the  defendant,  and  the 
plaintiff  asked  for  a  default.  The 
court  (  Brewer,  J.)  held  that  the  serv- 
ice was  good  if  the  insurance  com- 
missioner had  power  to  receive  the 
same,  and  that,  as  it  was  alleged  in 
the  petition  that  the  company  was 
doing  business  in  the  state,  having 
agents  and  ofiSeers  there,  the  court 
would  presume  that  it  had  complied 
with  the  law,  and  therefore  prima 
facie,  at  least,  the  service  was  good, 
whereupon  a  judgment  by  default  was 
entered.  Had  it  eome  to  the  knowl- 
edge of  the  court,  however,  from  the 
plaintiff's  own  showing,  as  it  does  in 
the  case  before  us,  that,  as  a  matter 
of  fact,  said  commissioner  was  not 
authorized  to  receive  service  of  the 
writ,  it  is  evident  that  the -court - 
would  have  held  that  there  was  no 
service,   and   hence   no   jurisdiction.'' 
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Under  a  statute  requiring  foreign  corporations  doing  business  or 
owning  property  within  the  state  to  appoint  and  keep  in  the  state  an 
agent  upon  whom  all  legal  process  against  the  corporation  may  be 
served,  and  providing  that  in  case  of  their  failure  to  comply  with 
such  requirement,  then  service  of  process  may  be  made  upon  the 
secretary  of  state,  it  is  held  that  the  failure  to  keep  an  agent  in  the 
state  upon  whom  service  of  process  could  be  made  should  be  affirma- 
tively shown  by  the  record,  where  service  of  process  is  made  upon 
the  secretary  of  state.^^ 


Lubrano  v.  Imperial  Couneil  of  Or- 
der of  United  Friends,  20  E.  I.  27,  38 
L.  E.  A.  546,  37  Atl.  345,  distinguish- 
ing Sparks  v.  National  Masonic  Aoc. 
Ass'n,  73  Fed.  277;  Moeh  v.  Virginia 
Fire  &  Marine  Ins.  Co.,  10  Fed.  696; 
Ehrman  v.  Teutonia  Ins.  Co.,  1  Me- 
Crary  123,  1  Fed.  471;  Foster  v. 
Charles  Beteher  Lumber  Co.,  5  S.  D. 
57,  24  L.  E.  A.  490,  58  N.  W.  9,  and 
Osborne  &  Woodbury  v.  Shawmut  Ins. 
Co.,  51  Vt.  278. 

In  Eothrock  v.  Dwelling-House  Ins. 
Co.,  161  Mass.  423,  23  L.  E.  A.  863,  42 
Am.  St.  Eep.  418,  37  N.  E.  206,  in  an 
action  on  a  judgment  rendered  in  an- 
other state  against  a  foreign  corpora- 
tion which  had  not  designated  the 
state  official  as  its  agent  for  the  serv- 
ice of  process  as  required  by  statute, 
it  was  held  that  the  court  had  no 
jurisdiction  to  render  a  personal  judg- 
ment against  the  corporation  where 
the  service  of  process  was  made  upon 

■  the  state  official  and  the  corporation 
did  not  appear,  and  had  no  notice  or 
knowledge  of  the  suit  until  long  after 
the  rendition  of  the  judgment,  the 
court  saying:  "We  da  not  consider 
the  decision  of  the  county  court  in 
Arkansas  in  the  original  action  an  ex- 
position  of  the   statute  which   is  au- 

■  tlioritative  and  binding  upon  us,  and 
we  are  not  inclined  to  folow  the  case 
of  Ehrman  v.  Teutonia'  Insurance  Co.', 
1  Fed.  471,  1  McCrary  123,  in  which  it 
is  held  that  the  defendant  was 
estopped  to  deny  the  jurisdiction. 
That  case  differed  from  this,  inasmuch 


as  the  defendant  there  had  notice  of 
the  suit,  and  appeared  and  sought  to 
set  up  a  want  of  jurisdiction,  although 
perhaps  this  difference  is  not  very 
material.  We  do  not  doubt  the  doc- 
trine that  a  corporation  doing  busi- 
ness in  a  foreign  state  thereby  sub- 
jects itself  to  the  statutes  of  that 
state.  *  *  *  B,it  11  seems  to  us 
that  the  question  before  us  is  not 
whether  the  defendant  would  be 
estopped  from  setting  up  its  failure  to 
comply  with  the  law  to  relieve  itself 
from  liability  under  its  contract,  but 
whether  the  plaintiff  presents  a  ease 
which  comes  within  the  terms  of  the 
statute  on  which  the  jurisdiction  of, 
the  court  must  be  founded.  Unless  the 
statute  applies  to  a  case  like  this,  the 
service  was  improperly  made,  and  it 
is  as  if  there  had  been  no  service.  In 
our  opinion,  unless  the  stipulation  is 
filed,  a  foreign  insurance  company  has 
no  right  to  do  business  in  the  state; 
and,  if  it  violates  the  law  in  that  re- 
spect, no  service  can  be  made  upon 
the  auditor,  and  no  jurisdiction  can 
be  obtained  on  which  to  found  a  judg- 
ment against  it.  The  remedy  pro- 
vided is  by  a  punishment  of  the  cor- 
poration and  of  such  others  as  have 
disregarded  the  requirements  of  the 
statute.  Suits  may  be  brought  upon 
the  contracts  in  any  state  where  juris- 
diction can  be  obtained." 

36  Brooks  V.  Nevada  Nickel  Syndi- 
cate, 24  Nev.  311,  53  Pae.  597. 

A   certificate   of   the   return   of  the 
sheriff  that  process  was  duly   served 


10373 


§  6033] 


Private  Coepoeations 


[Ch.  65 


Unless  limited  by  the  terms  of  the  statute  authorizing  such  service 
upon  a  state  official,  process  may  be  served  upon  a  foreign  corporation 
in  any  form  of  proceeding  against  it.'' 

In  order  to  render  a  personal  judgment  against  a  foreign  corpora- 
tion based  upon  service  of  process  upon  a  prescribed  state  official,  it 
is  essential  that  the  corporation  be  engaged  in  doing  business  in  the 
state,'*  and  such  service  is  insufficient  where  the  cause  of  action  arose 
in  another  jurisdiction  and  the  defendant  made  no  appearance." 

A  written  admission  of  the  service  of  process  issued  against  a 
foreign  insurance  company  by  the  state  insurance  commissioner  upon 
whom  service  in  such  case  may,  under  the  statute,  be  made,  is  sufficient 
to  confer  jurisdiction  upon  the  court.*"    Under  a  statute  providing 


upon  the  secretary  of  state  and  that 
there  were  no  agents  of  the  foreign 
corporatidn,  as  required  by  the  stat- 
ute, in  the  county  where  the  action 
was  brought,  is  insufficient.  Brooks  v. 
Nevada  Nickel  Syndicate,  24  Nev. 
311,  53  Pac.  997. 

STLyden  v.  Western  Life  Indemnity 
Co.,  20^  Fed.  687;  German- American 
Ins.  Co.  V.  Chippewa  Circuit  Judge, 
.  105  Mich.  566,  63  N.  W.  531,  qualify- 
ing Milwaukee  Bridge  &  Iron  Works 
V.  Wayne  County  Circuit  Judge,  73 
Mich.  155,  41  N.  W.  215;  State  v. 
Queen  City  Fire  Ins.  Co.,  114  Minn. 
471,  131  N.  W.  628;  State  v.  Brother- 
hood of  American  Teomen,  111  Minn. 
39,  126  N.  W.  404. 

Laws  1907,  c.  345,  §  19,  providing 
for  service  on  foreign  insurance  com- 
panies through  the  insurance  commia- 
sioner  of  "any  legal  process  in  any 
action  or  proceeding"  includes  proc- 
ess of  mandamus.  State  v.  Brother- 
hood of  American  Yeomen,  111  Minn. 
39,  126  N.  W.  404. 

Garnishment  is  included  in  the  word 
' '  process ' '  in  How.  St.,  §  4368,  relat- 
ing to  foreign  insurance  companies  and 
providing  for  service  on  the  insurance 
commissioner.  German-American  Ins. 
Co.  V.  Chippewa  Circuit  Judge,  105 
Mich.  566,  63  N.  W.  531,  qualifying 
Milwaukee   Bridge   &   Iron   Works   v. 


Wayne  County  Circuit  Judge,  73  Mich. 
155,  41  N.  W.  215. 

38  Webster  v.  Iowa  State  Traveling 
Men's  Ass'n,  165  Fed.  367;  Hazeltine 
V.  Mississippi  Valley  Fire  Ins.  Co.,  55 
Fed.  743;  Greaves  v.  Po?nei,  111  Iowa 
651,  82  N.  W.  1022. 

See  §§  600.5,  6021,  supra, 

39  Simon  v.  Southern  E,  Co.,,  236  U. 
S.  115,  59  L.  Ed.  492;  Eastern  Prod- 
ucts Corporation  v.  Tennessee  Coal, 
Iron  &  Eailroad  Co.,  102  N.  Y.  Misc. 
557,  170  N.  Y.  Supp.  100. 

40  Eastern  Products  Cprppration  v. 
Tennessee  Coal,  Iron  &  Bailroad  Go., 
102  N.  Y.  Misc.  557,  170  N.  Y.  Supp. 
100,  in  holding  that  under  a  statute 
providing  that  where  a,  foreign  corpo- 
ration doing  business  in  the  state  has 
no  agent  to'  accept  service  of  process, 
it  may  be  served  upon  the  secretary 
of  state  in  an  action  upon  a  liability 
incurred  within  the  state  and  also  pro- 
viding for  similar  service  where  the 
corporation  has  property  in  the  state, 
service  of  process  upon  the  secretary 
of  state,  after  the  agent  designated 
by  the  defendant  corporation  had 
died,  was  not  effectual  in  conferring 
jurisdiction  of  the  foreign  corporation 
in  an  action  based  upon  a  liability 
arising  out  of  the  state,  Bijur,  J., 
said:  "I  am  unable  to  follow  the 
argument  of  plaintiff's  counsel  which 
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that  no  foreign  insurance  company  shall  do  business  in  the  state  until 
it  has  filed  with  a  certain  state  official  a  written  stipulation  agreeing 
that  any  legal  process  affecting  the  company  may  be  served  upon  a 
designated  state  official,  and  that  so  long  as  any  liability  of  the  stipu- 
lating company  to  any  resident  of  the  state  continues,  such  stipulation 
cannot  be  revoked  or  modified  except  that  a  new  one  may  be  appointed, 
it  is  held  that  the  stipulation  is  irrevocable  for  any  cause  as  to  all  its 
outstanding  liabilities  growing  out  of  any  policies  made  in  the  state 
while  the  stipulation  or  any  renewal  thereof  is  in  force.*^  Under  a 
statute  providing  that  every  foreign  corporation  having  a  usual  place 
of  business  in  the  state  shall  appoint  in  writing  the  commissioner  of 


appears  to  suggest  that,  notwithstand- 
ing the  provisions  of  law  above 
quoted,  defendant  is  liable  to  service 
of  process  through  service  upon  the 
secretary  of  state  alone  in  an  action 
upon  a  liability,  incurred  outside  of 
the  state.  Plaintiff's  counsel's  refer- 
ence to  Bagdon  v.  Philadelphia  &  E.' 
C.  &  I.  Co.,  217  N.  T.  432,  HI  N.  E. 
1075,  L.  R.  A.  1916  F  407,  seems  to 
me  to  be  entirely  inept.  The  service 
of  process  discussed  in  that  case  was 
upon  the  agent  actually  designated  by 
the  foreign,  corporation,  and  the  opin- 
ion of  the  court  by  Cardozo,  J.,  lays 
particular  stress  upon  the  considera- 
tions that  the  stipulation  designating 
a  person  upon  whom  process  may  be 
served  within  this  state  is  therefore 
'a  true  contract.'  The  person  desig- 
nated is  a  true  agent.  The  consent 
that  he  shall  represent  the  corpora- 
tion is  a  'real  consent.'  The  very 
contrary  is  true  of  the  case  at  bar. 
The  person  served,  namely,  the  secre- 
tary of  state,  is  not  the  agent  desig- 
nated by  the  defendant.  He  is  not, 
therefore,  as  described  in  the  Bagdon 
case,  its  'true  agent,'  nor  is  there 
any  '  real  consent. '  The  agency  of  the 
secretary  of  state  and  the  consent  that 
he  be  served  are  purely  constructive, 
arising  out  of  the  operation  of  the 
statute.  It  seems  to, be  well  settled 
that  service  upon  such  an  agent  of 
process  in  an  action  based  on  liability 


arising  without  the  state  is  futile. 
See  Simon  v.  Southern,  E.  Co.,  236 
U.  S.  115,  35  Sup.  Ct.  255,  59  L.  Ed. 
492;  Dollar  Co.  v.  Canadian  C.  & 
F.  Co.,  220  N.  Y.270,  115  N.  E.  711; 
Eiverside  &  Dan  Eiver  Cotton  Mills 
V.  Menefee,  237  U.  S.  189,  35  Sup.  Ct. 
579,  S,9  L.  Ed.  910." 

As  to  wheji  such  an  admission  is  not 
sufficient  to  show  jurisdictional  facts, 
see  McKeever  v.  Supreme  Court  Inde- 
pendent Order  of  Foresters,  122  N.  Y. 
App.  Div.  465,  106  N.  Y.  Supp.  1041. 

41  United  States.  Sunter  v.  Mutual 
Reserve  Life  Ins.  Co.,  218  U.  S.  573, 
54  L.  Ed.  1155,  30  L.  R.  A.  (N.  S.) 
686;  Mutual  Reserve  Fund  Life  Ass'n 
V.  Phelps,  190  TJ.  S.  147,  47  L.  Ed.  987; 
Davis  V.  Kansas  &  T.  Goal  Co.,  129 
Fed.  149;  Collier  v.  Mutual  Eeserve 
Fund  Life  Ass'n,  119  Fed.  617;  Mc- 
Cord  Lumber  Co.  v.  Doyle,  97  Fed.  22. 

Iowa.  Grreen  v.  Equitable  Mut.  Life 
&  Endownient  Ass'n,  105  Iowa  628,  75 
N.  W.  635. 

Kentucky.  Germania  Ins.  Co.  v. 
Ashby,  23  Ky.  L.  Rep.  1564,  65  S.  W. 
611;  Home  Benefit  Soe.  of  New  York 
V.  Muehl,  22  Ky.  L.  Rep.  1378,  59  S. 
W.  520. 

Louisiana.  The  Fair  v.  American 
Union  Fire  Ins.  Co.,  135  La.  48,  64 
So.  977. 

Minnesota.  Magoffin  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  87  Minn.  260, 
94  Am.  St.  Rep.  699,  91  N.  W.  1115. 
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foreign  corporations  or  his  successor  in  office  to  be  its  attorney  upon 
whom  lawful  process  may  be  served  in  any  action  or  proceeding 
against  it,  and  in  such  writing  shall  agree  that  any  lawful  process 
against  it  which  is  served  on  said  attorney  shall  be  of  the  same  force 
or  validity  as  if  served  on  the  company,  and  that  the  authority  shall 
continue  in  force  so  long  as  any  liability  remains  outstanding  against 
the  company  in  the  state,  it  is  held,  in  an  action  by  a  nonresident 
that  service  of  process  on  the  commissioner  of  corporations  gives  the 
court  jurisdiction  over  a  foreign  corporation  having  filed  such  appoint- 
ment, even  though  it  had  ceased  to  do  business  in  the  state,  if  at  the 
time  of  the  bringing  of  the  suit  it  had  existing  liabilities  in  the  state.*^ 
The  fact  that  a  foreign  insurance  company  had  at  one  time  transacted 
business  in  the  state  under  a  license  issued  by  the  superintendent  of 
insurance  and  that  it  had  filed  in  his  office,  as  required  by  the  statute, 
its  "written  consent,  irrevocable,"  to  the  institution  of  suit  against 
it  in  the  courts  of  the  state  and  the  issuance  of  summons  against  it 
directed  to  the  superintendent  of  insurance,  does  not  subject  it  to 
suit  in  the  state  upon  a  policy  of  insurance  wholly  executed  in  another 
state,  if  previous  to  the  issuance  of  such  policy  it  had  withdrawn  or 
been  expelled  from  the  state,  and  had  entirely  ceased  to  do  business 
therein.*^  The  effect  of  the  withdrawal  of  the  foreign  corporation 
from  the  state  or  its  ceasing  to  do  business  therein  upon  the  right 
conferred  by  statute  to  serve  process  upon  the  state  official  is  con- 
sidered elsewhere.** 

"Whether  statutes  designating  the  method  of  service  of  process 
against  foreign  corporations  doing  business  in  the  state  are  exclusive 
is  considered  elsewhere.*^ 

A'  statute  requiring  that  every  foreign  corporation  doing  business 
in  the  state  shall  designate  some  person  residing  in  the  state  upon 
whom  process  may  be  served,  and  file  such  designation  in  the  office 
of  the  secretary  of  state,  in  which  case  it  shall  be  lawful  to  serve 
process  against  the  corporation  upon  such  person,  and  in  the  event  no 
such  person  is  designated,  the  service  may  be  made  upon  the  secretary 
of  state,  is  held  to  be  a  radical-  departure  from  the  ordinary  method 
of  procedure  whereby  jurisdiction  is  obtained  over  a  defendant,  and, 
for  that  reason,  having  due  regard  for  the  protection  of  the  personal 

42Toumans  v.  Minnesota  Title,  In-  61  Pae.  387,  distinguished  in  Magoffin 

surajice  &  Trust  Co.,  67  Fed.  282.  v.  Mutual  Reserve  Fund  Life  Ass'n, 

S^e   §  6046,  infra,  where  this   ques-  87  Minn.  260,  94  Am.  St.  Bep.  699,  91 

tion  ia  more  fully  considered.  N.  W.  1115. 

43 Mutual  Reserve  Fund  Life  Ass'n  44 See  §6046,  infra. 

V.  Boyer,  62  Kan.  31,  50  L.  E.  A.  598,  45  See  §  6031,  supra. 
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and  property  rights  of  a  defendant,  before  the  court  can  assume 
jurisdiction  of  the  corporation  under  the  substituted  process  which 
the  statute  provides  for,  there  must  be  a  strict  compliance  with  its 
provisions.*®  Thus  under  a  statute  providing  that,  in  a  suit  against 
a  foreign  corporation  doing  business  in  the  state,  service  of  process 
may  be  made  upon  the  secretary  of  state,  in  the  event  of  a  failure  of 
the  corporation  to  appoint  and  keep  an  agent  within  the  state  upon 
whom  service  may  be  made,  where  service  of  process  is  made  upon  the 
secretary  of  state,  the  return  of  the  service  should  affirmatively  show 
that  the  corporation  had  not  appointed  an  agent  within  the  state^ 
upon  whom  service  might  be  made  under  the  statute,  and  a  return 
which  fails  to  affirmatively  show  such  fact  is  insufficient  to  give  the 
court  jurisdiction.*''  Such  a  statute,  in  so  far  as  making  service 
lipon  the  secretary  of  state  is  concerned,  prescribes  a  condition, 
namely,  that  the  records  of  his  office  disclose  that  no  person  has 
been  designated  by  the  corporation  for  the  service  of  process.  If 
there  is  a  designated  person,  service  must  be  made  upon  him.  If 
there  is  none,  then  on  the  secretary  of  state;  but  the  right  to  serve 
the  latter  is  conditioned  solely  on  the  nonexistence  of  the  former.**  A 
certificate  of  the  secretary  of  the  state  to  the  effect  that  the  defendant 
corporation  had  designated  no  person  upon  whom  service  might  be 
made,  attached  to  the  summons  as  returned,  does  not  aid  the  return 
where  the  statute  does  not  provide  for  any  such  certificate  in  aid  of 
the  return.*®  "Where,  under  the  statute,  the  record  in  cases  of  judg- 
ment by  default  consists  of  the  summons,  with  affidavit  or  proof  of 
service,  the  complaint  with  a  memorandum  indorsed  thereon  of  tha 
defendant's  default  and  a  popy  of  the  judgment,  such  a  certificate, 
which  does  not  pretend  to  be  and  is  no  part  of  the  return  of  the 
sheriff,  is  no  part  of  the  record  and  is  no  evidence  in  aid  of  the 
return,  and  it  cannot  be  availed  of  on  a  motion  to  quash  the  service 
of  summons  of  the  secretary  of  state  on  the  ground  that  it  did  not 
appear  from  the  return  that  the  foreign  corporation  had  not  desig- 
nated any  person  upon  whom  process  against  it  might  be  served.^" 
Under  a  statute  forbidding  any  foreign  insurance  company  doing 

46  Willey  V.  Benedict  Co.,  145  Cal.      Civ.  Proc.  E.  437,  20  N.  Y.  Supp.  275. 
601,  79  Pac.  270.  48  Willey  v.  Benedict   Co.,  145  Cal. 

47  Cairo   &   F.   E.   Co.   v.   Trout,   32      601,  79  Pae.  270. 

Ark.  17;  Willey  v.  Benedict  Co.,  145  49  Willey  v.  Benedict   Co.,  145  Cal. 

Cal.    601,    79    Pae.    270;    Brooks    v.  601,  79  Pac.  270. 

Nevada    Nickel    Syndicate,    24    Nev.  60  Willey  v.  Benedict  Co.,  145  Cal. 

311,  53  Pac.  597;   Glines  v.  Supreme  601,  79  Pac.  270. 

Sitting  Order  of  Iron  Hall,  22  N.  T. 
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business  in  the  state  until  it  has  filed  with  the  insurance  commissioner 
a  certificate  stipulating  that  service  upon  him  shall  be  personal  service 
upon  the  company,  it  is  held  that  the  fact  that  he  declined  to  receive 
the  summons  and  copy  of  the  petition  that  were  handed  to  him,  no 
reason  being  given  therefor,  will  not  invalidate  the  service,  if  he  had 
power  to  receive  the  same.^^ 

§  6034.  Service  where  agent  designated  is  plaintiff  in  suit  against 
corporation.  A  statute  prpviding  for  the  service  of  process  upon 
any  agent  of  a  foreign  corporation  need  not  contain  an  exception,  as 
to  actions  brought  against  it  by  its  agent,  that  process  served  on  such 
agent  will  render  such  service  void.*^  Service  of  process  on  an  agent, 
otherwise  competent,  whose  relations  to  the  plaintiff  or  to  the  claim 
are  such  as  to  make  it  to  his  interest  to  suppress  the  fact  of  service  is 
insufficient.^^  One  to  whom  the  loss  under  a  policy  may  become  pay- 
able on  his  interest  appearing  is  disqualified  thereby  as  agent  for 


service, 


54 


51  Knapp,  Stout  &  Co.  Company  v. 
National  Mut.  Fire  Ins.  Co.,  30  Fed. 
607. 

52  Eehm  v.  German  Ins.  &  Sav. 
Institution,  125  lud.  135,  25  N,  E. 
173;  Byera  v.  ITuion  Cent.  Life  Ins. 
Co.,  17  Ind.  App.  101,  46  N.  E.  475; 
North  British  &  Mercantile  Ins.  Co.  v. 
Storma,.6  Tex.  Civ.  App.  659,  24  S.  W. 
1122.  See  §  3004,  supra.  See  also 
Knapp  V.  Bullock  Tractor  Co.,  242 
Fed.  543. 

"The  proposition  that,  under  any 
eircumstances,  the  defendant  to  an 
action  may  be  compelled  to  appear 
and  answer,  or  be  subjected  to  a  judg- 
ment upon  a  default,  upon  service  of 
process  upon  his  adversary,  is  so  out 
of  line  with  all  of  our  ideas  of  right  , 
'  and  the  mode  of  procedure  in  the 
courts  of  justice  that  we  cannot  for  a 
moment  suppose  that  the  legislature 
ever  intended  to  authorize  such  a  pro- 
ceeding." Eehm  v.  German  Ins.  & 
Sav.  Institution,  125  Ind.  135,  25  N. 
E.  173. 

Where  a  resident  director  of  a  for- 
eign corporation,  having  a  claim 
against  it  for  services  rendered  and 
moneys   advanced  by   him   to   it,   as- 


signed his  claim  to  a  friend  who  in- 
stituted suit  in  his  name  against  the 
corporation  purely  as  a  matter  of  ac- 
commodation to  his  assignor,  who  waa 
to  receive  the  benefits  of  the  suit,  it 
was  held  that  service  of  process  on  the 
assignor  as  a  resident  director  of  the 
foreign  corporation  was  ineffectual  to 
bind  the  corporation.  Tortat  v. 
Hardin  Min.  &  Mfg.  Co.,  Ill  Fed.  426. 
See  also  Knapp  v.  Bullock  Tractor 
Co.,  242  Fed.  543;  White  House  Moun- 
tain  Gold  Min.  Co.  v.  Powell,  30  Colo. 
397,  70  Pac.  679;  People  v.  Feicke, 
.252  111.  414,  96  N.E.  1052;  Atwood  v. 
Sault  Ste.  Marie  Light,  Heat  &  Power 
Co.,  148  Mich.  224,  118  Am.  St.  Bep. 
576,  111  N.  W.  747;  United  States 
Blowpipe  Co.  v.  Spencer,  46  W.  Va. 
590,  33  S.  E.  342.  See  also  §  3004, 
supra. 

53  King  Tonopah  Min.  Co.  v.  Lynch, 
232  Fed.  485,  citing  Atwood  v.  Sault 
Ste.  Marie  Light,  Heat  &  Power  Co., 
148  Mich.  224,  118  Am.  St.  Rep.  576, 
111  N.  W.   747. 

64  North  British  &  Mercantile  In3. 
Co.  V.  Storms,  6  Tex.  Civ.  App.  659,  24 
S.  W.  1122. 
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§6035.  Service  on  "managing  agent,"  "superintendent,"  etc., 
other  than  executive  officers.  The  service  of  process  upon  the 
"managing  agent,"  "agent  in  charge  of"  an  office  or  place  of  business, 
"general  agent,"  "superintendent,"  etc.,  of  corporations  generally 
has  been  fully  considered  elsewhere  in  this  work.^^ 

Under  a  statute  providing  that  if  an  action  be  against  a  private 
corporation  the  summons  shall  be  served  by  delivering  a  copy  thereof 
to  the  president  or  other  head  of  the  corporation,  secretary,  cashier, 
treasurer,  a  director  or  managing  agent,  but  such  service  can  be  made 
in  respect  to  a  foreign  corporation  only  where  it  has  property  in  the 
state,  or  the  cause  of  action  arose  therein  or  where  such  service  shall 
be  made  within  the  state  personally  upon  the  president,  treasurer, 
secretary,  or  duly  authorized  agent  thereof,  it  is  held  that  the  service 
of  summons  upon  the  managing  agent  of  a  foreign  corporation,  in  the 
state,  constitutes  a  valid  service,  when  such  corporation  has  property 
within  the  state,  or  the  cause  of  action  arose  therein.*®  A  mortgage- 
loan  company  which  makes  its  securities  payable  at  a  desi^ated 
agency  in  another  state  than  that  by  which  it  was  created,  pays  them 
there  and  appoints  a  trustee  resident  in  such  other  state  to  receive  and 
hold  its  securities  in  trust  for  the  payment  of  its  obligations  made 
payable  there,  and  which  deposits  its  securities  with  the ;  trustee  for 
such  purpose,  is  doing  business  in  such  other  state  and  is  amenable  to 
suit  there  by  the  service  of  summons  upon  its  president  or  other 
managing  officer  casually  found  in  the  state.*''' 

Much  discussion  may  be  found  in  the  cases  upon  the  question  who 
is  a  "managing  agent"  of  a  foreign  corporation  on  whom  service  of 
process  may  be  made  under  a  statute  providing  for  service  upon,  such 
an  agent  of  a  foreign  corporation ;  and  it  is  one  upon  which  there  is 
some  disagreement.**  "While  the  later  decisions  are  more  liberal  in 
interpreting  the  term  "managing  agent"  than  were  the  earlier  ones,*' 
who  is  a  "managing  agent"  of  a  foreign  corporation,  on  whom  service  - 
of  summons  may  be  made,  must  depend  in  every  case  upon  the  kind 
of  business  conducted  by  the  corporation,  what  the  general  duties  of 
the  supposed  "managing  agent"  are,  and  whether  it  can  be  fairly  said 
that  service  on  such  agent  would  bring  notice  to  the  corporation. ^"1 

65 See  §§2994,  2995,  supra.  73  Kan.  107,  4  L.  E.  A.  (N.  S.)  460, 

86  Foster  v.  Charles  Betoher  Lumber  84  Pae.  560.  - 

Co.,  5  S.  D.  57,  23  L.  E.  A.  490,  49  69  Federal  Betterment  Co.  v.  Eeeves, 

Am.  St.  Eep.  859,  58  N.  W.  9.  73  Kan.  107,  4  L.  E.  A.   (N,  S.)  460, 

57  J.  B.  Watkins  Land-Mortg.  Co.  v.  84  Pac.  560.    See  also  Toledo  Comput- 

Elliott,  62  Kan.  291,  84  Am.  St.  Eep.  ing  Scale  Co.  v.  Computing  Scale  Co., 

885,  62  Pac.  1004.  142Fed..  919. 

68  Federal  Betterment  Co.  v.  Eeeves,  60  Federal  Betterment  Co.  v.  Eeeves, 
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"The  object  to  be  attained  in  the  service  of  process  is  to  give  the 
defendant  notice  of  the  suit.  The  federal  courts  in  fixing  the  status 
of  the  persons  who  have  been  served  with  process  issued  against  a 
corporation  have  had  this  constantly  in  view.  Are  the  relations  of  the 
party  served  to  the  defendant  of  such  a  character  that  the  service  will 
surely  give  notice  to  the  defendant?  Is  he  clothed  by  the  defendant 
with  such  general  powers  and  duties  that  he  is,  in  fact,  the  alter  ego 
of  the  defendant?  He  may  be  called  the  corporation's  entomologist  or 
engineer  or  attorney,  but  if  in  fact  he  be  clothed  with  general  powers 
to  act  for  the  corporation,  he  becomes,  pro  hac  vice,  its  managing 
agent.  "®^  It  may  be  stated  as  a  general  principle  that  such  manag- 
ing agent  must  be  in  charge  and  have  the  management  of  some  depart- 
ment of  the  business  of  the  corporation,  the  management  of  which  re- 
quires of  the  agent  the  exercise  of  an  independent  judgment  and  dis- 
cretion; not  that  he  shall  be  not  under  the  general  direction  of,  the 
corporation— all  agents  are  subject  to  the  general  control  of  their 
principals — ^but  in  the  management  of  his  particular  department  he 
shall  have  authority  to  manage  and  conduct  it  as  his  discretion  and 
judgment  direct.'  He  must  be  in  the  exclusive  and  immediate  control 
and  management  of  that  department  of  the  entire  works  conducted  at 
the  place  where  he  is  in  eharge.^^   Where  a  statute  does  not  specify  the 

73  Kan.  107,  4  L.  E.  A.  (N.  S.)  460,  tion  was  followed  in  Eitehie  v.  Illinois 

84  Pac.  560.    See  §§  2994,  2995,  supra.  Cent.  E.  Co.,  87  Neb.  631,  128  N.  W. 

61  Geo.  Wm.  Bentley  Co.  v.  Chivers  35;  Beck  v.  North  Packing  &  Provi- 

&  Sons,  215  Fed.  959.  sion  Co.,  159  N.  Y.  App.  Div.  418,'  144 

82  Federal  Betterment  Co.  v.  Eeeves,  N.  T.  Supp.  602;  Dimond-'Warren  Mo- 

73  Kan.  107,  4  L.  E.  A.  (N.  S.)  460,  84  tor  Co.,  Inc.  v.  Herff-Brooks  Corpora- 

Pac.  560.     See  also  Tipper  Mississippi  tion,  158  N.  Y.  Supp.  1.    In  Palmer  v. ' 

Transp.  Co.  v.  Whittaker,  16  'Wis.  220.  Chicago  Evening  Post,  85  Hun  (N.  Y.) 

See   §  2994,  supra.  403,   32   N.    Y.    Supp.    992,   while   the 

The  general  definition  of  the  term  definition   was   adopted   in   a   general 

"managing     agent"    has    been     laid  way,  it  was  somewhat  limited  in  its 

down  in  Taylor  v.  Granite  State  Provi-  application. 

dent  Ass'n,  136  N.  Y.  343,  32  Am.  St.  "After   a   careful   consideration  of 

Eep.   749,   32  N.  E.   992,   as  follows:  the  authorities    *     *     *    we  are  eon- 

"  A  managing  agent  must  be  some  per-  vinced   that   the  weight  of  authority 

son  invested  by  the  corporation  with  and  the   better  rule  is   to   the   effect 

general  powers  involving  the  exercise  that   an   agent   of  a  foreign  corpora- 

of  judgment  and  discretion,  as  distin-  tion,    whose    contract    of    agency   de- 

guished  from  an  ordinary  agent  or  at-  mands  of  him  the  exercise  of  judgment 

torney,  who  acts  in  an  inferior  capac-  in   the  business  matters   of  his  prin- 

ity  and  under  the  direction  and  con-  cipal,  and  who  has  charge  of  the  busi- 

trol  of  superior  authority,  both  in  re-  ness  of  his  principal  in  the  territory 

gard  to  the  extent  of  his  duty  and  the  covered  by  his  contract,  is  a  managing 

manner  of  executing  it."    This  defini-  agent  within  the  meaning  of  a  statute 

10380 


(JJi.  65]  Foreign  Cobpoeations  [§  6035 

extent:  of  the  agency  required  in  order  to  bind  a  foreign  corporation 


')roviding  for  the  service  of  summons 
apon  the  managing  agent  of  a  foreign 
corporation."  Ord  Hardware  Co.  v. 
J.  I.  Case  Threshing  Mach.  Co.,  77 
Neb.  847,  8  L.  E.  A.  (N.  S.)  770,  110 
N.  W.  551. 

In  Foster  v.  Charles  Betcher  Lum- 
ber Co.,  5  S.  D.  57,  23  L.  E.  A.  490,  49 
Am.  St.  Eep.  859,  58  N.  W.  9,  the 
court  quoted  with  approval  Tuchband 
V.  Chicago  &  A.  E.  Co.,  115  N.  Y.  437, 
22  N.  E.  860,  saying:  "While  the 
term  'managing  agent'  has  no  strict 
legal  definition,  and  it  is  not  easy  to 
formulate  or  lay  down  a  general  rule 
that  will  govern  all  cases,  yet  we  are 
of  the  opinion  that  the  facts  in  this 
case  show  that  both  Fairchild  and 
Wihlborg  were  'managing  agents,' 
within  the  meaning  of  the  statute. 
The  latest  and  perhaps  the  most  satis- 
factory definition  of  a  managing  agent 
is  that  laid  down  by  the  Court  of 
Appeals  of  New  York  in  Tuchband  v. 
Eailroad  Co.,  supra.  The  court  says: 
*  *  *  'The  defendant,  like  other 
railroad  coiporations,  necessarily  has 
not  only  directors,  a  treasurer,  and 
secretary,  but  other  officers  and 
agents.  By  those  persons,  or,  under 
their  direction,  by  others,  the  business 
of  the  company  is  conducted.  From 
the  veiy  nature  of  a  body  corporate, 
service  of  process  cannot  be  personal, 
and  at  common  law  it  was  made  by 
serving  it  on  a  proper  officer;  so  that 
it  might  come  to  the  knowledge  of  the 
company,  and  then  further  proceedings 
by  distress.  1  Tidd.  Pr.  121.  Under 
the  statute  (supra)  the  same  object 
was  in  view;  and  when  the  corpora- 
tion has  an  office  in  this  state  where 
a  substantial  portion  of  its  business 
is  transacted  by  a  persom  designated 
by  itself  as  a  "general  agent,"  al- 
though followed  by  words  indicating 
some  one  department,  it  may  safely 
be  assumed  that  the  object  of  the 
statute  will  be  accomplished.     It,   of 


course,  intends  a  managing  agent  in 
this  state;  and,  where  a  corporation 
created  by  the  laws  of  any  other  state 
does  business  in  this  state,  the  person, 
who,  as  its  agent,  doeis  that  business, 
should  be  considered  its  managing 
agent;  and  more  especially  should  that 
be  so  where  the  foreign  corporation 
has  an  office  or  place  of  business  in 
this  state,  and  when  that  office  is  in 
charge  of  that  person,  and  he  there 
acts  for  the  corporation.  He  is  there 
doing  bnsifiess  for  it,  and  so  manages 
its  business.  Such  person  is,  in  every 
sense  of  the  words  used  in  the  statute, 
a  managing  agent.  *  *  *  So  far 
.as  the  cases  .cited  by  the  appellant 
hold  a  contrary  doctrine,  they  cannot 
be  approved.  To  limit  service  by  re- 
quiring the  person  served,  in  ease  of 
an  action  against  a  railroad  corpora- 
tion, to  be  one  who  controls  "the 
general  and  practical  operations 
and  business  of  running  the  road," 
would  so  restrict  the  meaning  of 
the  statute  as  to  render  it  useless. 
Such  an  agent  would  naturally  find 
his  occupation  and  engagement  in  the 
state  where  the  road  was  domiciled 
or  operated;  and  if  his  incidental  pres- 
ence in  this  state  subjected  him  to 
process,  as  representing  the  ,  corpora- 
tion, it  cannot  be  supposed  that  the 
legislature  intended  to  confine  the 
remedy  to  him  alone..'  " 

Under  a  statute  providing  that  serv- 
ice of  process  may  be  made  on  a 
foreign  corporation  in  certain  cases  by 
leaving  a  copy  of  the  summons  with  its 
"managing  agent"  in  the  state,  it  is 
held  that  "it  is  quite  clear  that  the 
legislature  attached  importance  to  the 
term  'managing  agent,'  and  employed 
it  to  distinguish  a  person  who  shou'd 
be  invested  with  general  power,  in- 
volving the  exercise  of  judgment  and 
discretion,  from  an  ordinary  agent  or 
employee,   who   acted   in   an   inferior 
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by  service  of  summons,  except  that  the  person  must  be  a  "  managing 
or  business  agent,"  it  is  obvious  that  this  does  not  mean  that  it  mus'. 
be  the  general  managing  agent  of  the  corporation.  The  object  of 
the  service  is  attained  when  the  agent  is  of  sufficient  rank  and  char- 
acter as  to  make  it  reasonably  certain  that  the  corporation  will  be 
notified  of  the  service,  and  the  statute  is  complied  with  if  he  be  a 
managing  Or  business  agent  in  any  specified  line  of  business  trans- 
acted by  the  corporation  in  the  state  where  the  service  is  made.*' 


capacity,  and  under  the  direction  and 
control  of  superior  authority,  both  in 
regard  to  the  extent  of  the  work,  and 
the  manner  of  executing  the  same. 
The  distinction  thus  ^.ttempted  to  be 
drawn  would  seem  to  be  reasonable 
and  in  harmony  with  the  obvious  pur- 
pose of  the  statute  in  regard  to  the 
service  of  process  upon- a  foreign  cor- 
poration. It  would,  indeed,  be  a  great 
hardship  to  allow  actions  to  be  com- 
menced against  a  foreign  corpotation 
by  the  service 'of  ia  summons  upon  an 
inferior,  agent  or  servant,  who,  by  rea- 
son oi  ignorance  or  heedlessness,  would 
be  quite  likely  not  to  apprehend  the 
purpose  of  such  service  and  therefore 
neglect  the  same."  Reddiiigton  v. 
Mariposa  Land  &  Mining  Co.,  19  Hun 
(N.  Y.)  405,  quoted  with  approval 
and  distinguished  in  Jackson  v. 
Schuylkill  Silk  Mills,  92  N.  Y.  Misc. 
442,  :156  N.  Y.  Supp.  219;  Poster  v. 
Charles  Beteher  Lumber  Co.,  5  S.  D. 
57,  23  L.  E.  A.  490,  49  Am.  St.  Eep. 
859,-58  N.  W.  9.- 

In  Clinard  v.  "WhitOj  129  N.  C.  250, 
39  S.  E.  960,  the  court  said:  "It  ap- 
pearing that  the  plaintiff  resides  in 
the  state,  and  also  that  the  cause  of 
action  arose  herein,  service  upon  a 
foreign  corporation  is  to  be  made  in 
the  .same  manner  as  upon  resident  cor- 
porations, to  wit,  by  delivering  a  copy 
of  the  summons  to  the  president  or^ 
other  head  of  the  corporation,  secre- 
tary,, cashier,  treasurer,  director,  man- 
aging or  local  agent;  and  a  local  agent 
is  4|efined  by  the  said  section  to  mean 
a:p6rson  receiving  or  collecting  moneys 


within  the  state  for  or  on  behalf  of 
the  corporation.  No  statutory  defini- 
tion being  given  to  'managing'  agent, 
we  must  give  it  that  meaning  gener- 
ally recognized  by  lexicographers.  To 
'manage'  (the  verb  from  which  the 
adjective  'managing'  is  derived)  is 
defined  by  Mr.  Webster  to  mean  'to 
direct;  to  govern;  control;  wield;  or- 
der,' etc.;  hence,  'to  direct  affairs;  to 
carry  on  business  or  affairs.'  " 

63  Denver  &  R.  G.  E.  Co.  v.  Roller, 
100  Fed.  738,  49  L.  E.  A.  77.    See  also: 

United  States.  Geo.  Wm.  Bentley 
Co.  V.  Chivers  &  Sons,  Ltd.,  215  Fei. 
959;  Hat-Sweat  Mfg.  Co.  v.  Davis 
Sew.-Mach.  Co.,  31  Fed.  294;  United 
States  v.  American  Bell  Tel.  Co.,  29  , 
Fed.  117. 

Colorado.  Great  Western  Min.  Co. 
V.  Woodmas  of  Alston  Min.  Co.,  12 
Colo.  46,  13  Am.  St.  Eep.  204,  20  Pae. 
771. 

Missouri.  McAllister  v.  Pennsyl- 
vania Ins.  Co.,  28  Mo.  214. 

Nebraska.  Eitchie  v.  Illinois  Cent. 
R.  Co.,  87  Neb.  631,  128  N.  W.  35;  Ord 
Hardware  Co.  v.  J.  I.  Case  Threshing 
Mach.  Co.,  77  Neb.  847,  8  L.  R.  A.  (N. 
S.)  770,  110  N.  W.  551;  Fremont,  E. 
&  M.  V.  R.  Co.  v.  New  York,  C.  &  St. 
L.  R.  Co.,  66  Neb.  159,  59  L.  E.  A. 
.939,  92  N.  W.  131;  Council  Bluffs  Can- 
ning Co.  v.  Omaha  Tinware  Mfg.  Co., 
,49  Neb.  537,  68  N.  W.  929;  Porter  v. 
Chicago  &  N.  W.  Ry.  Co.,  1  Neb.  14.  ■ 

New  York.  Tauza  v.  Susquehanna 
Coal  Co.,  220  N.  Y.  259,  115  N.  E.  915, 
aff'g  174  App.  Div.  866,  159  N.  Y. 
Supp.  1145;  Coler  v.  Pittsburgh  Bridge 
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A  person  who  has  full  charge  of  the  business  of  a  foreign  corporation 


Co.,  146  N.  y.  281,  40  N.  E.  779,  rev  'g 
'  84  Hun  285,  32  N.  Y.  Supp.  43'9;  TucV 
band  v.  Chicago  &  A.  R.  Co.,  115  N.  Y. 
437,  22  N.  E.  360,  aff'g  53  Hun  629, 
5  N.  Y.  Supp.  493;  Persons  v.  Buffalo' 
City  Mills,  29  App.  Div.  45,  51  N.  Y. 
Supp.  645;  Palmer  v.  Chicago  Eve- 
ning Post  Co.,  85  HUn  403,  32  N.  Y. 
Supp.  992;  Reddington  v.  Mariposa 
Land  &  Mining  Co.,  19  Hun  405;  Jaek- 
gon  V.  Schuylkill  Silk  Mills,  92  Misc. 
442,  156  N.  Y.  Supp.  219;  Russell  v. 
Pittsburgh  Life  Insurance  &  Trust  CO., 
62  Misc.  403,  115  N.  Y.  Supp.  950; 
Brewster   v.    Michigan   Cent.   R.    Co., 

5  How.  Pr.  183;  Doykos  v.  Montgom- 
ery, Ward  &  Co.,  127  N.Y.  Supp.  227. 

North  Dakota.  Bauer  v.  Union  Cent. 
Life  Ins.  Co.,  22  N.  D.  435,  133  N.  W. 
988;  Brown  v.  Chicago,  M.'  &  St.  P. 
E.  Co.,  12  N.  D.  61i  102  Am.  St.  Rep. 
564,  95  N.  W.  153. 

Ohio.  Adams  Exp.  Co.  v.  St.  John, 
17  Ohio  St.  641;  Poote  v.  Central 
American  Commercial  Co.,  26  Ohio 
Cir.  Ct.  378;  Mohr  &  Mbhr  Bistilling 
Co.  V.  Lamar  Ins.  Co.,  7  Ohio  Wkly. 
L.  Bui.  342. 

South  Dakota.  Poster  v.  Charles 
Betcher  Lumber  Co.,  5  S.  D.  57,  23  L. 
E.  A.  490,  49  Am.  St.  Rep.  859. 

Wisconsin.     Burgess  v.  C.  Aultman 

6  Co.,  80  Wis.  292,  50  N.  W.  175. 
"The  terms  ' managing  agent '  indi- 
cate the  character  of  the  business  the 
foreign  corporation  mu«t  be  engaged 
in  transacting  in  order  to  be  liable  for 
suit  here.  They  clearly  imply  the  car- 
rying On  of  the  corporate  business,  or 
some  substantial  part  thereof,  by 
means  of  an  agent  who  manages  and 
conducts  the  same,  within  the  limits 
of  the  state  for  and  on  account  of  the 
foreign  corporation.  The  business 
done  must  rise  to  the  dignity  and  im- 
portance implied  by  the  phrase  '  man- 
aging agent'  in  order  to  come  within 
the  operation  of  the  statute."  United 


f'f^ates  v.  American  Bell  Tel.  Co.,  29 
Fed.  17  (This  definition  of  a  manag- 
ing agent  is  said,  however,  to  have 
been  obiter  dictum.  See  Toledo  Com- 
puting Scale  Co.  v.  Computing  Scale 
Co.,  142  Fed.  919),  holding  that  the 
licensees  of  a  foreign  telephone  com- 
pany, who  are  furnished  by  it  with  the 
means  necessary  to  transact  the  tele- 
phone business  in  the  state  either  upon 
a  fixed  rental  and  royalty  on  the  tele- 
phone instruments  used,  or  a  percent- 
age of  the  gross  receipts  of  the  busi- 
ness, are  not  its  managing  agents  with- 
in the  meaning  of  a  statute  providing 
that  where  a  foreign  corporation  has 
a  managing  agent  in  the  state,  service 
of  process  may  be  made  upon  such 
agent. 

An  agent  who  is  invested  with  the 
general  conduct  afid  control  at  a  par- 
ticular place,  of  the  business  of  a  cor- 
poration, is  a  managing  agent  within 
the  meaning  of  a  statute  authorizing 
service  of  summons  on  a  managing 
agent  of  a  foreign  corporation.  Brown 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  12  N.  D. 
61,  102  Am.  St.  Rep.  564  95  N.  W.  153. 

Where  a  foreign  insurance  corpora- 
tion has  appointed  the  insurance  com- 
missioner ,  of  the  state  its  agent  for 
the  service  of  process  in  the  state  in 
actions  against  it,  a  financial  agent  of 
such  company,  whose  duties  are  con- 
fined to  soliciting  loans,  to  be  made 
by  his  principal,  preparing  the  neces- 
sary notes  and  mortgages,  and  col- 
lecting the  same,  is  not  a  "managing 
agent"  of  the  foreign  corporation 
within  the  meaning  of  such  statute. 
Bauer  v.  Union  Cent.  Life  Ins.  Co., 
22  N.  D.  435,  133  N.  W.  988. 

In  a  leading  case,  which  is  frequent- 
ly quoted  by  the  courts,  the  New  York 
Court-  of  Appeals,  in  considering  a 
statute  providing  for  seryice  of  proc- 
ess upon  a  "managing  agent"  of  a, 
foreign  corporation ,  within  the  state. 
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dealing  in  lumber  and  merchandise  at  a  particular  place  within  the 


said:  "Where  the  corporation  has  an 
office  in  this  state,  where  a  substantial 
portion  of  its  business  is  transacted 
by  a  person  designated  by  itself  as  a 
general  agent,  although  followed  by 
words  indicating  some  one  department, 
it  may  safely  be  assumed  that  the  ob- 
ject of  the  statute  will  be  accom- 
plished. It,  of  f-ourse,  intends  a  'man- 
aging agent'  in  this  state;  and,  where 
a  corporation  created  by  the  laws  of 
any  other  state  does  business  in  this 
state,  the  person  who,  a^  its  agent, 
does  that  business  should  be  consid- 
ered its  managing  agent;  and  more 
especially  should  that  be  so  where  the 
foreign  corporation  has  an  office  or 
place  of  business  in  this  state,  and 
when  the  office  is  in  charge  of  that 
person,  and  he  there  acts  for  the  cor- 
poration. He  is  there  doing  business 
for  it,  and  so  manages  its  business. 
Such  person  is,  in  every  sense  of  the 
words  used  in  the  statute,  'a  manag- 
ing agent.'  "  Tuchband  v.  Chicago 
&  A.  E.  Co.,  115  N.  Y.  437,  22  N.  E. 
360,  aff'g  53  Hun  629,  5  N.  Y.  Supp. 
493,  and  quoted  with  approval  in  Den- 
ver &  E.  a.  E.  Co.  V.  Eoller,  100  Fed. 
738,  49  L.  E.  A.  77;  Brown  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,'  12  N.  D.  61,  102 
Am.  St.  Eep.  564,  95  N.  W.  153,  and 
Foster  v.  Charles  Betoher  Co.,  5  S.  D. 
57,  23  L.  E.  A.  490,  49  Am.  St.  Eep. 
859,  58  N.  W.  9. 

See  also  Ives  v.  Metropolitan  Life 
Ins.  Co.,  78  Hun  (N.  Y.)  32,  28  N.  Y. 
Supp.  1030;  Brayton  v.  New  York,  L. 
E.  &  W.  E.  Co.,  72  Hun  (N.  Y.)  602, 
25  N.  Y.  Supp.  264;  Barrett  v.  Ameri- 
can Telephone  &  Telegraph  Co.,  56 
Hun  (N.  Y.)  430,  10  N.  Y.  Supp.  138, 
aff'd  138  N.  Y.  491,  34  N.  E.  289; 
Jackson  v.  Schuylkill  Silk  Mills,  92 
N.  Y.  Misc.  442,  156  N.  Y.  Supp.  219; 
Bussell  v;  Pittsburgh  Life  Insurance 
&  Trust  Co.,  62  N.  Y.  Misc.  403,  115 
N.  Y.  Supp.  950;  Palmer  v.  Pennsyl- 


vania Co.,  2 'How.  Pr.  N.  S.  (N.  Y.) 
156,  aflf'd  99  N.  Y.  679. 

Where  the  agent  of  the  foreign  cor- 
poration in  the  state  was  termed  the 
' '  general  sales  manager ' '  and,  subject 
to  the  direction  and  control  of  the 
home  office,  managed  the  sales  of  the 
corporation  in  the  state,  hired  and  dis- 
charged its  traveling  salesmen  and  had 
general  charge  of  its  business  affairs 
in  this  state,  he  was  "a  managing 
agent,"  within  the  meaning  of  a  stat- 
ute authorizing  service  of  process  upon 
a,  managing  agent  of  the  corporation 
within  the  state.  That  he' was  subject 
to  the  direction  and  control  of  the 
corporation  is  not  material,  for  it  is  to 
be  expected  that  even  a  managing 
agent  shaU  be  subject  to  direction  and 
control  by  the  executive  ofSeers  of 
his  principal.  Jackson  v.  Schuylkill 
Silk  Mills,  156  N.  Y.  Supp.  219,  dis- 
tinguishing Beck  V.  North  Packing  & 
Provision  Co.,  159  N.  Y.  App.  Div.  418, 
144  N.  Y.  Supp.  602. 

One  who  has  no  power  to  close  con- 
tracts locally  is  not  a  managing  agent 
within  N.  Y.  Code  Civ.  Proe.  §432. 
Franco-American  Chemical  Co.  v.  Mc- 
Kee  Glass  Co.,  232  Fed.  198.  In  this 
case  the  court  said:  "Some  doubtful 
cases  occur  when  the  agent  has  the 
power  to  close  contracts.  Fontana 
V.  Post.  Printing  &  Pub.  Co.,  87  App. 
Div.  234,  84  N.  Y.  Supp.  308,  is  such  a 
case,  and  the  court  thought  that  even 
the  power  to  close  advertising  con- 
tracts was  not  enough;  to  the  same 
effect  is  Vitolo  v.  Bee  Publishing  Co., 
66  App.  Div.  582,  73  N.  Y.  Supp.  273. 
Palmer  v.  Chicago  Evening  Post,  85 
Hun  403,  32  N.  Y.  Supp.  992,  must  be 
considered  overruled  by  these  oases. 
In  Beck  v.  North  Packing  &  Provision 
Co.,  159  App.  Div.  418,  144  N.  Y.  Supp. 
602,  Snow  had  no  power  to  close  con- 
tracts and  the  case  was  clearer, 
though  there  was  a  dissent.    I  can  find 
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state,  but  who  corresponds  with,  accounts  to  and  receives  instructions 


no  ease  holding  that  where  the  agent 
has  no  power  to  c  ose  a  contract  he 
has  that  superior  position  which  the 
New  York  Code  of  Civil  Procedure, 
§  432,  means  by  '  managing  agent, '  as 
construed  by  the  language  used  in 
Taylor  v.  G.  P.  Ass'n,  136  N.  Y.  343, 
32  N.  E.  992,  32  Am.  St.  Rep.  749,  and 
Coler  V.  Pittsburgh  Bridge  Co.,  146  N. 
Y.  281,  40  N.  E.  779." 

In  Flynn  v.  Hudson  River  R.  Co., 
6  How.  Pr.  (Ijr.  Y.)  308,  the  court  held 
that  a  "managing'  agent"  contem- 
plated by  the  statute  was  one  having 
"the  same  general  supervision  and 
control  of  the  general  interests  of  the 
corporation  that  are  usually  associated 
with  the  ofice  of  cashier  or  secre- 
tary. ' ' 

In  an  action  against  a  foreign  cor- 
poration to  compel  the  specific  ■  per- 
formance of  a  contract  to  sell  certain 
bonds,  service  upon  a  person  who  was 
temporarily  in  the  state  at  the  time 
upon  business  connected  with  such 
bonds,  and  had  stated  that  he  repre- 
sented the  defendant,  and  whose  name 
appeared  in  a  city  directory  of  a  city 
of  the  state  by  which  the  corporation 
was  created  as  "manager"  of  the  de- 
fendant, was  not  a  ' '  managing  agent ' ' 
within  the  meaning  of  a  statute  provid- 
ing for  service  of  process  upon  any  per- 
son holding  gome  responsible  and  repre- 
sentative relation  to  the  corporation 
such  as  the  term  "managing  agent" 
would  include.  Coler  v.  Pittsburgh 
Bridge  Co.,  146  N.  Y.  281,  40  N.  B. 
779,  rev'g  84  Hun  (N.  Y.)  285,  32  N. 
Y.  Supp.  439. 

A  station  agent  for  a  railroad  com- 
pany, authorized  to  sell  and  collect 
for  passenger  tickets,  nnd  to  receive 
and  deliver  freight  anil  to  eollect  for 
freight  shipments,  is  sufficiently  a 
nianaging  agent  to  make  service  of 
summons  upon  him,  in  a  civil  action 
against  the  railroad  company,  service 


upon  such  corporation.  Brown  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  12  N.  D. 
61,  102  Am.  St.  Rep.  564,  95  N.  W.  153. 
See  also  Crawford  v.  Cunard  S.  S.  Co., 
8  Weekly  N.  Cas.  (Pa.)  567;  National 
Bank  of  Republic  v.  New  York  Cent. 
&  H;  R.  Co.,  8  Wkly.  N.  Cas.  (Pa.) 
252. 

A  manager  of  an  agency  established 
in  a  state  by  a  foreign  railroad ,  cor- 
poration for  the  purpose  of  soliciting 
traffic  is  a  managing  agent,'  within 
the  meaning  of  a  statute  providing  for 
service  of  process  upon  the  manag- 
ing agent  of  a  foreign  corporation. 
Fremont,  E.  &  M.  Val.  R.  Co.  v.  New 
York,  C.  &  St.  L.  R.  Co.,  66  Neb.  159, 
59  L.  R.  A.  939,  92  N.  W.  131.  See 
also  Mauser  v.  Union  Pac.  R.  Co.,  243 
Fed.  274.  Compare,  however,  Joaephy 
V.  Kansas  City,  M.  &  O.  R.  Co.  of 
Texas,  180  N.  Y.  App.  Div.  313,  167 
N.  Y.  Supp.  273. 

In  Baltimore  &  O.  R.  R.  Co.  v. 
Wheeling,  P.  &  C.  Transp.  Co.,  32  Ohio 
St.  117,  service  was  had  upon  a  local 
agent  of  the  foreign  corporation  de- 
fendant, whose  duties  consisted  in 
contracting  for  the  transportation  of 
freight  and  attending  to  the  transfer 
of  freight  to  and  from  connecting  rail- 
roads on  through  bills  of  lading.  This 
service  was  held  to  be  good. 

In  American  Exp.  Co.  v.  Johnson, 
17  Ohio  St.  641,  the  foreign  corpora- 
tion defendant,  at  the  time  of  service, 
had  a  general  superintendent  for  the 
state  and  two  or  more  local  agents  in 
one  of  the  counties,  one  of  whom  re- 
sided in  said  county  and  kept  an  office 
there  at  which  he  received  and  for- 
warded packages  for  the  company  and 
transacted  all  the  business  usually 
transacted  in  such  receiving  and  for- 
warding ofSces.  This  service  was  held 
good,  and  that  the  agent  was  a  "man- 
aging agent."  See,  however,  Josephy 
V.  Kansas  City,  M.  &  O.  Ry.  Co.  of 
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from,  the  main  office  of  such  foreign  corporation  in  the  foreign  state, 


Texas,  181  N.  Y.  App.  Div.  313,  167 
N.  Y.  Supp.  273. 

In  Toledo  Computing  Scale  Co.  v. 
Computing  Scale  Co.,  142  Fed.  919, 
where  the  foreign  'corporation  defend- 
ant was  served  by  delivering  the  sum- 
mons to  the  person  who  chiefly  rep- 
resented it  as  agent  for  the  sale  of 
goods  in  a  given  subdivision  of  the 
state,  and  who  maintained  an  of&oe 
or  storeroom  where  goods  were  kept, 
but  who  was  paid  a  commission  only 
on  sales  as  compensation  for  his  serv- 
ices, this  service  was  held  to  be 
good,  and  that  such  an  agent  was  a 
"jnanaging  agent,"  within  the  mean- 
ing of  this  section.  District  Judge 
Thompson,  in  passing  on  the  motion 
below  had  distinguished  the  language 
used  in  United  States  v.  American  Bell 
Tel.  Co.,  29  Fed.  17,  indicating  that  a 
"managing  agent"  meant  a  person 
who  had  either  general  or  controlling 
authority  of  some  substantial  part  ot 
the  corporate  business,  and  that  "do- 
ing business  within  the  state"  meant 
a  continuous  and  extensive  series  of 
transactions.  Judge  Tliompson,  how- 
ever, points  out  that  Judge  Jackson 
did  noft  cite  the  two  cases  from  the 
Supreme  Court  of  Ohio  above  noted. 
(American  Exp.  Co.  v.  Johnson,  17  Ohio 
St.  641;  Baltimore  &  O.  E.  Co.  v. 
Wheeling,  P.  &  C.  Transp.  Co.,  32  Ohio 
St.  117),  and  that  all  of  its  observa- 
tions were  obiter.  Judge  Severens, 
delivering  the  opinion,  cites  the  Ohio 
Supreme  Court  cases,  quotes  with  ap- 
proval Judge  Thompson's  criticism, 
and  further  says:  "The  Ohio  Supreme 
Court  evidently  intended  to  give  a 
liberal  interpretation  to  the  statute  to 
facilitate  the  obtaining  of  jurisdiction 
over  foreign  corporations  doing  busi- 
ness in  the  state,  and  held  that  one 
who  chiefly  represented  the  corpora- 
tion in  a  locality  where  it  was  doing 
business  was  its  managing  agent  there. 


And  indeed  a  construction  of  this  stat- 
ute which  restricted  the  meaning  to 
one  who  was  a  general  manager  would 
very  much  limit  its  utility.  As  was 
said  by  Mr.  Justice  Gray  in  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  100, 
106:  'The  constant  tendency  of  judi- 
cial decisions  in  modem  times  has 
been  in  the  direction  of  putting  cor- 
porations upon  the  same  footing  as 
natural  persons  in  regard  to  the  juris- 
diction of  suits  by  or  against  them.'  " 

Under  a  statute  providing  that  if 
the  suit  is  against  a  foreign  corpora- 
tion, doing  business  and  having  a 
managing  or  business  agent,  cashier, 
or  secretary  within  the  state,  sum- 
mons must  be  served  by  delivering  a 
copy  therof,  to  such  agent,  cashier 
or  secretary,  it  is  held  that  a  foreign 
railroad  corporation  which  does  not 
own  or  operate  any  railroad  in  the 
state,  but  has  an  ofS.ce  therein  upon 
which  is  a  sign  indicating  that  it  is 
the  freight  and  passenger  ofSee  of  the 
corporation,,  and  a  managing  agent  in 
charge  of  that  office,  for  the  purpose 
of  soliciting  business  in  transporting 
freight  and  passengers  over  its  road 
situated  in  the  state  of  its  domicile, 
who  issues  a  shipping  receipt  or  bill 
of  lading  for  goods  to  be  shipped  over 
its  line  of  railroad,  is  liable  to  suit  in 
the  state,  and  service  of  process 
against  him  is  sufficient  service  upon 
the  corporation.  Mauser  v.  Union  Pac. 
E.  Co.,  243  Fed.  274;  Denver  &  E.  G. 
E.  Co.  V.  Boiler,  100  Fed.  738,  49  L. 
E.  A.  77.  See  also  Tuchband  v.  Chi- 
cago &  A.  E.  Co.,  115  N.  Y.  437,  22 
N.  E.  360,  aff'g  53  Hun  629,  5  N.  T. 
Supp.  493;  Palmer  v.  Pennsylvania 
Co.,  35  Hun  (N.  Y.)  369,  aff 'd  99  N.  T. 
679. 

Where  the  statute  provided  for  serv- 
ice upon  the  "managing"  agent  of  a 
foreign  corporation,  in  an  action 
against  a  foreign  corporation,  service 
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receives  and  disburses  moneySj  pays  freight,  makes  contracts  with 
customers  as  to  terms  of  payment  of  aeeoiints,  issues  receipts  for  money, 
employs  all  necessary  temporary  assistance  for  and  in  behalf  of  the 


was  held  to  be  sufficient  where  it  wa3 
made  upon  an  agent  engaged  in  behalf 
of  the  corporation  in  repairing  an  elec- 
tric light  and  street  car  plant  who 
was  also  superintendent  of  construc- 
tion and  had  oversight  of  the  entire 
work.  Clinard  v.  White,  129  N.  C.  250, 
39  S.  E.  960. 

In  an  action  against  a  nonresident 
lorporation,  summons  may  be  served 
ou  its  managing  agent  in  the  erection 
of  a  building  in  the  county  where  the 
suit  is  brought,  and  thg,  fact  that  such 
managing  agent  had  been ,  ordered  to 
go  to  another  state  to  erect  a  building 
for  the  corporation,  when  the  summons 
was  served,  does  not  render  the  serv- 
ice void  or  deprive  the  court  of  juris- 
diction. King  Lumber  Co.  v.  Omaha 
Steel  Const.  Co.,  98  Neb.  542,  153  N, 
W.  563. 

Where  a  foreign  corporation  has 
never  done  any  business  in  the  state 
except  one  piece  of  construction  work, 
and  no  one  has  ever  carried  on  any 
business  in  the  state  for  it  except  one 
employee  who  did  all  the  business  in 
connection  with  such  work,  service  of 
process  may  be  made  upon  him  as  a 
"managing  agent"  of  the  corporation. 
First  Nat.  Bank  v.  General  Const.  Co., 
180^  N.  Y.  App.  Div.  750,  168  N.  Y. 
Stipp.  303. 

In  considering  such  a  statute  it  is 
said:  "The  term  'business  agent,' 
as  used  in  the  statute,  does  not  mean 
every  man  who  is  intrusted  with  a 
commission  or  an  employment  by  a 
foreign  corporation.  It  does  not  mean 
every  man  who  does  any  kind  of  busi- 
ness for  a  corporation.  It  may  be  said 
that  every  employee  of  a  railroad  cor- 
poration is  in  a  certain  sense  an  agent 
of  the  corporation.  But  it  would  be 
absurd  to  say  that  a  brakeman  em- 
ployed by  a  corporation  was  a  business 


agent  upon  whom  service  could  be 
made,  because  he  performed  some  busi- 
ness for  the  corporation,  or  that  an 
expressman  regularly  employed  by  a 
manufacturing  corporation  to  deliver 
machinery  to  its  customers  is  an  agent 
upon  whora  service  could  be  made 
under  the  provisions  of  the  statute. 
The  statute  was  never  intended  to  in- 
clude under  the  term  'business  agent' 
every  person  who  might  incidentally 
or  occasionally  transact  some  business 
for  a.  foreigiL  corporation.  Its  mean- 
ing must  be  drawn  from  the  general 
context'  of  the  language  used.  The 
business  agent  meiitioned  in  the  stat- 
ute means  one  bearing;  a  close  relation 
to  the  duties  of  managing  agent,  cash- 
ier, or  secretary  of  the  corporation. 
It  must  be  an  agent  who  is  appointed, 
designated,  or  authorized  to  transact 
and  manage  one  or  more  distinct 
branches  of  business,  which  may  be, 
and  is,  conducted  and  carried  on  by 
the  corporation  within  the  state  where 
the  service  is  made, — -one  who  stands 
in  the  shoes  of  the  corporation  in  re- 
lation to  the  particular  business  man- 
aged, conducted,  and  controlled  by 
him  for  the  corporation.  To  consti- 
tute a  managing  or  business  agent 
upon  whom  service  of  process  could 
be  made,  the  agent  must  be  one  hav- 
ing in  fact  a  representative  capacity 
and  derivative  authority,  and  not  one 
created  by  construction  or  implica- 
tion, contrary  to  the  intention  of  the 
parties. ' '  Doe  v.  Springfield  Boiler 
&  Manufacturing  Co.,  104  Fed.  684, 
quoted  with  approval  in  Jameson  v. 
Simonds  Saw  Co.,  2  Cal.  App.  582,  84 
Pac.  289. 

For  distinction  between  "manag- 
ing agent"  aud  "business  agent," 
see  Swarts  v.  Christie  Grain  &  Stock 
Co.,  166  Fed.  338. 
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corporation,  pid,  with  the  knowledge  and  under  the  instructions 
of  the  corporation,  holds  himself  out  and  advertises  in  the  newspaper 
as  manages,  is  the  "managing  agent"  of  such  foreign  corporation 
within  the  meaning  of  a  statute  providing  that  service  of  process  can 
be  made  in  respect  to  a  foreign  corporation  on  the  managiag  agent 
thereof.®*  An  attorney  at  law  representing  a  foreign  corporation 
in  a  suit  to  foreclose  a  mortgage  held  by  it  is  not  a  managing  agent 
within  the  meaning  of  a  statute  providing  that  service  of  process  may 
be  made  upon  a  managing  agent  of  the  corporation  within  the  state, 
and  service  of  process  upon  him  confers  no  jurisdiction  over  the  cor- 
poration.®^ Under  a  statute  providing  that  when  the  defendant  is  a 
foreign  corporation,  having  a  managing  agent  in  the  state,  the  service 
may  be  upon  such  agent,  it  is  held  that  the  person  who  chiefly  repre- 
sents a  foreign  corporation  in  a  certain  portion  of  the  state,  and 
who  provides  an  office  or  storeroom  where  the  products  of  its  manu- 
facture are  kept  and  business  is  transacted  by  the  salesmen  of  the 
corporation  in  such  portion  of  the  state,  all  such  products  for  that 
territory  being  consigned  to  him  and  he  being  responsible  for  them 
and  the  prices  received  for  them  whether  actually  sold  by  him  or  his 
assistants,  is  a  managing  agent  within  the  meaning  of  such  statute, 
even  if  he  receives  as  his  compensation  for  his  services  not  a  salary, 
but  a  commission  on  the  sales  made  in  such  territory.*® 

There  are,  however,  eases  holding  that  a  managing  agent  is  one 
who  has  full  and  complete  authority  in  all  branches  of  the  corpora- 
tion's business.     For  instance,  in  Wisconsin  the  following  appears 

64  Foster  V.  Charles  Beteher  Lumber  where     a     foreign     corporation    had 

Co.,  5  S.  D.  -57,  23  L.  K.  A.  IS'O,  49  ceased  to  do  business  in  the  state,  and 

Am.  St.  Eep.  859,  58  N.  W.  6,  quoting  the   only  business  it  was  conducting 

with    approval  Tuehband   v.   Chicago  therein   was   the  winding  up  of  eer- 

&  A.  R.  Co.,  115  N.  Y.  437,  22  N.  E.  tain   matters    which    grew   out   of  a 

360.  lease  of  a  railroad  made  by  it,  and  this 

S5  Taylor  v.  Granite  State  Provident  was  such  as  necessarily  required  the 

Ass'n,  136  N".  T.  343,  32  Am.  St.  Rep.  attention    of    a    professional   lawyer, 

749,  32  N.  E.  992.  and   the   only   agent   which   the  cor- 

Under  a  statute  providing  that  in  poration  had  in  the  state  was  its  gen- 
an  action  against  a  foreign  corpora-  eral  counsel,  who  was  looking  after 
tion  the  summons  may  be  served  upon  such  business,  service  of  process  might 
the  defendant 's  chief  officer  or  agent  be  made  upon  him  in  an  action  against 
who  may  be  found  in  the  state,  and  the  corporation,  as  he  was  "the  man- 
that  ' '  the  chief  officer  of  a  corpora-  aging  agent ' '  within  the  meaniiig  of 
tion  which  has  any  officers  or  agents  such  statute.  Newport  News  &  M. 
is  (1)  its  president;  (2)  its  vice  presi-  Val.  Co.  v.  McDonald  Brick  Co.'s  As- 
dent;  (3)  its  secretary;  (4)  its  cashier  signee,  109  Ky.  408,  59  S.  W.  332. 
or  treasurer;  (5)  its  clerk;  (6)  its  66  Toledo  Computing  Scale  Co.  v. 
managing   agent, ' '   it  was   held   that  Computing  Scale  Co.,  142  Fed.  919. 

10388 


Ch.  65] 


FOEBIGN    COEPOKATIONS 


[§  6035 


to  be  the  rule:  "The  managing  agent  of  a  corporation  is  an  agent 
having  a  general  supervision  over  the  affairs  of  the  corporation,  and 
must  be  an  officer  of  the  corporation;  and  hence  a  person  who  is 
only  managing  agent  in  a  county,  state,  or  other  defined  district 
is  not  a  'managing  agent  of  a  corporation,'  having  supervision  over 
all  its  affairs,  since  the  term  implies  a  general  supervision  of  the 
affairs  of  the  corporation  in  all  its  departments,  perhaps  to  a  greater 
extent  than  is  implied  by,  any  other  single  officer,  so  called,  as  a  presi- 
dent, cashier,  secretary,  or  treasurer.  It  is  usually  imderstood  to 
designate  the  person  who  has  the  most  general  conti(^l  over  the  affairs 
of  the  corporation,  and  who  has  knowledge  of  all  its  business  and 
property,  and  who  can  act  in  emergencies  on  his  own  responsibil- 
ity."®''   A  salaried  agent  of  a  foreign  ne-n»spaper  corporation  who 


67  Wheeler  &  Wilson  Mfg.  Co.  v. 
Lawson,  57  Wis.  400,  15  N.  W.  398; 
Farmers '  Loan  &  Trust  Go.  v.  Warring, 
20  Wis.  290;  Upper  Mississippi  Transp. 
Co.  V.  Whittaker,  16  Wis.  220.  See 
Ord  Hardware  Co.  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  77  Neb.  847,  8  L.  E.  A. 
(N.  S.)  770,  110  N.  W.  551,  consider- 
ing the  two  views  as  to  wkat  consti- 
tutes a  managing  agent  and  exten- 
sively reviewing  the  authorities. 

As  used  in  the  Oklahoma  statute 
(Wils.  Stat.  1903,  §4274),  the  term 
'  "managing  agent"  means  an  agent 
whose  agency  extends  to  all  the  trans- 
actions of  the  corporation  within  the 
state,  one  'who  has  or  is  engaged  in 
the  management  of  the  business  of 
the  corporation,  in  di^tinctiom  from 
the  management  of  a  local  or  partieu^ 
lar  branch  or  department  of  the  busi- 
ness. Waters  Pierce  Oil  Co.  v.  Foster, 
52  Okla.  412,  153  Pac.  169. 

In  a  New  York  ease,  the  court  said: 
"The  managing  agent  upon  which  the 
summons  may  be  served  must  be  one 
whose  agency  extends  to  all  the  trans- 
actions of  the  corporation;  one  who 
has  or  is  engaged  in  the  management 
of  the  corporation,  in  distinction  from 
the  management  of  a  particular  branch 
or  department  of  its  business. ' '  Brew- 
ster V.  Michigan  Cent.  R.  Co.,  5  How. 
Pr.  (N.  T.)   183.     This  language  was 


referred  to  and  criticized  in  a  federal 
court  where  the  court  said:  "The 
language  quoted  is  much  broader  than 
that  used  in  the  subsequent  eases,  and 
was  not  necessary  to  the  decision  of 
the  case;  since  it  appeared  that  the 
alleged  agent  was  employed  with  very 
limited  powers,  in  connection  with  a 
very  small  part  of  the  defendant's 
business.  *  *  »  The  adjudications 
in  the  state  courts  have  not  gone  so 
far  as  to  hold  that  no  agent  is  a 
'managing  agent'  who  does  not  par- 
ticipate in  the  management  and  con- 
trol of  every  part  of  the  corporate 
business,  and  orf  every  corporate  act. 
Still  less  has  such  a  construction  of 
these  words  been  given  in  any  local 
action  like  this,  where  that  construc- 
tion would  defeat  justice  and  enable 
a  corporation  systematically  to  vio- 
late the  law  with  impunity.  Such  a 
construction,  it  seems  to  me,  would  be 
unreasonable,  and  presumably  foreign 
to  the  intent  of  the  statute,  where  the 
words  'managing  agent'  are  equally 
capable  of  including  a  care  of  the 
management  and  control  of  that  de- 
partment of  the  company's  business 
out  of  which  the  wrongs  proceed." 
Hat-Sweat  Mfg.  Co.  v.  Davis  Sew.- 
Mach.  Co.,  31  Fed.  294. 

A  sales  agent  is  not  a  "managing 
agent"  within  the  meaning  of  N.  Y. 
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is  employed  to  obtain  advertisements  in  the  state  for  a  newspaper  of 
such  corporation  published  in  the  state  of  its  domicile,  authorized  to 
make  conclusive  contracts  in  regard  to  advertisments  and  receive  pay 
therefor,  and  who  is  in  charge  of  an  ofSce  in  the  state  which  carries 
on  its  door  or  window  the  name  of  the  corporation's  newspaper  is 
not  a  "managing  agent"  upon  whom  process  against  the  corpora- 
tion may  be  served  under  a  statute*  providing  that  service  of  process 
against  a  foreign  corporation  can  be  effected  by  service  upon  a  resident 
managing  agent  where  the  cause  of  action  arose  within  the  state.^' 
Under  a  statute  requiring  service  of  process  on  a  foreign  corporation 
to  be  made  on  its  managing  agent  and  which  provides  the  only  mode 
of  obtaining  service,  dther  than  an  agent  appointed  to  accept  service 
of  summons,  a  return  showing  service  of  summons  upon  the  secre- 
tary and  treasurer  pf  a  defendant  foreign  corporation  should  be 
quashed,  as  he  is  not  necessarily  the  person  having  the  management 
of  its  business  in  the  state.*® 

§  6036.  Service  upon  presideiiits.  Where  a  foreign  corporation  is 
doing  business  in  the  state,  service  of  process  upon  its  president  who 
is  in  the  state  on  business  of  the  eotrporation  is  sufficient  to  give  the 
court  jurisdiction  in  an  action  against  the  corporation.'" 

Code   Civ.   Proe.    §  438,   subd.   3,  -pro-  Bridge  Co.,  146  N.  Y.  281,  40  N.  B. 

viding   for   service   of   process    upon  779,  and  in  the  case  of  Vitolo  v.  Bee 

the  managing  agent  of  a  foreign  cor-  Pub.  Co.,  66  N.  T.  App.  Div.  582,  73 

poration     under     certain     conditions.  N.  T.  Supp.  273,  it  was  expressly  held; 

American  Oil  &  Supply  Co.  v.  Western  'That  proof  which  shows  only  that  the 

Gas    Const.   Co.,    339   Fed.   505.     See  claimed  managing   agent   is   a   repre- 

E.  M.  Owen  &  Co.  v.  Johnson,  184  111.  sentative   of  the  defendant  for  some 

App.  90,  holding  that  service  on  sales  purpose  is  not  sufficient  upon  which 

agent  of  foreign  automobile  company  to   predicate   the   fact   that  he   is  a 

good  under  J.  &  A.  1913,  t  8445.  managing   agent   within  the   meaning 

68  Union  Associated  Press  v.  Times-  of  the  section  of  the  Cod,e  authorizing 

Star    Co.,    84   Fed.    419,    disapproving  service  to  be  made  upon  him. '  ' '    Leh- 

Brewer  v.  George  Knapp  &  Co.,  82  Fed.  man,  J.,  in  Dimond-Warren  Motor  Co. 

694,    and    Fbntana    v.    Chronicle-Tel.  v.    Herff-Brooks    Corporation    (N.   Y. 

Co.,  83  Fed.  824.    See  also  Doherty  v.  Misc;),  158  N.  Y.  Supp.  1. 
Evening  Journal  Ass'n,  98  N.  Y.  App.  70  Lively  v.   Picton,   218  Fed.  401; 

Div.  136,  90  N.  Y.  Supp.  671;  Fontana  Bagdon  v.  Philadelphia  &  B.  Coal  & 

v.   Post  Prtg.  &  Pub.  Co.,  87  N.  Y.  Iron  Co.,  217  N.  Y.  432,  L.  R.  A.  1916 

App.  Div.  233,  84  N.  T.  Supp.   308;  F  407,  Ann.  Cas.  1918  A  389,  1-11  N.  E. 

Vitolo  V.  Bee  Pub.  Co.,  66  N.  Y.  App.  1075,  rev'g  170  N.  Y.  App.  Div.  5B4, 

Div.  582,  73  N.  Y.  Supp.  273.  156  N.  Y.  Supp.  647;   Spokaine  Mer- 

89MeCullough    V.    United    Grocers'  chants'  Ass'n  v.  Cleve  Clothing  Co., 

Corporation,  247  Fed.  8«0.  S4  Wash.  616,  147  Pac.  414. 

"In  the  case  of  Color  v.  Pittsburgh  Where   the   president   of  a  foreign 
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Where  there  are  no  special  statutory  provisions  for  the  sfervice 
of  process  upon  forei^  corporations,  service  of  process  in  the  state 
upon  the  president  of  a  foreign,  corporation  doing  business  in  the  state 
is  prima  facie  sufficient  to  confer  jurisdiction  upon  the  court  over 
the  corporation  although  it  does  not  show  that  at  the  time  of  the  serv- 
ice he  was  an  agent  to  represent  the  corporation  in, the  state,  if  service 
upon  the  president  would  be  good  against  a  domestic  corporation.'^ 

Service  of  process  upon  the  president  of  a  foreign  corporation  is 
ineffectual  to  bind  it  unless  he  is  in  the  state  officially  representing 
it  in  its  business.'*    Thus  in  a  personal  action  against  a  corporation 


corporation  is  a  resident  of  the  state 
and  has  an  office  therein  where  he 
performs  his  duties  as  president  of 
such  corporation,  other  than  such  du- 
ties as  take  him  without  the  state,  and 
has  continuously  so  acted  and  done 
for  some  years  past,  service  of  process 
upon  him  within  the  state  in  an  action 
against  the  corporation  by  a  resident 
of  the  state  on  a  cause  of  action  aris- 
ing without  the  state,  is  sufficient  to 
give  the  court  jurisdiction  of  the  de- 
defendant  foreign  corporation.  Ee- 
vans  V.  Southern  Missouri  &  A.  E.  Co., 
114  Fed.  982. 

Under  1 432,  subd.  1,  N.  T.  Code 
Civ.  Proc,  service  of  process  in  an 
action  against  a  foreign  corporation 
may  be  made  upon  the  president,  even 
though  the  corporation  has  not  desig- 
nated a  person  upon  whom  process 
may  be  served,'  as  provided  by  subd. 
2  of  such  section.  Grant  v.  Cananea 
Consol.  Copper  Co.,  189  N.  T.  241,  82 
N.  E.  191. 

See  Mallory  v.  Virginia  Hot  Springs 
Co.,  157  N.  Y.  App.  Div.  253,  141  N. 
r.  Supp.  961,  holding  service  of  proc- 
ess upon  the  president  within  state 
gives  jurisdiction  of  foreign  corpora- 
tion. 

I  'iParrell  v.  Oregon  Gold-Min.  Co., 
31  Ore.  463,  49  Pac.  876.  The  court 
said:  "If  a  foreign  corporation  is  not 
doins;  business  here,  service  upon  its 
president  or  other  officer  will,  of 
course,  not  give  the  courts  of  the  state 


jurisdiction  of  the  corporation,  be- 
cause it  does  not  accompany  such  of- 
ficers into  the  state;  but  where  the 
corporation  itself  has  come  into  the 
state,  and  engaged  in  the  transaction 
of  its  ordinary  corporate  '  business, 
service  upon  its  president  in  the 
county  where  the  cause  of  action  arose 
is  at  least  prima  facie  sufficients" 

TZBagdonv.  Philadelphia  &  E.  Coal 
&  Iron  Co.,  217.  N.  Y.432,  L.  E.  A. 
1916  F  407,  Ann.  Cas.  1918  A  389,. Ill 
N.  E.  1075,  rev'g  170  N..  Y.  App.  Div. 
594,  156  N.  Y.  Supp.  647. 

In  considering  the  effect  of  service 
upon  the  president  of  a  foreign  corpo- 
ration who  was  served  with  process 
in  an  action  against  it,  and  who  was 
in  the  state  on  his  own  business  and 
not  on  that  of  the  corporation  which 
had  never  done  any  business  in  the 
state,  I  the  Supreme  Court'  of  North 
Carolina,  in  Jester  v.  Baltimore  Steam 
Packet  Co.;  181  N.  C.  54,  42  S.,E.  447, 
said:  "The  president  of  the  defend- 
ant company  was  found  in  this  state, 
and  the  summons  was  personally 
served  upon  him.  '  Our  law  was  com- 
plied with.  Why  is  not  the  service 
good?  The  purpose  and  aim  of  the 
service  of  the  summons  are  to  give 
notice  to  the  party  against  whom  the 
proceeding  or  action  is  commenced, 
and  any  notification  which  reasonably 
accomplishes  that  purpose  answers  the 
claims  of  law  and  justice.  The  legis- 
lative power  of  the  state  in  which  the 
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which  is  neither  incorporated  nor  does  business  within  the  state,  nor 


action  is  commenced  is  charged  with 
the  duty  and  responsibility  of  pre- 
scribing the  rules  governing  in  3uch 
matters,  and  its  action  is  not  review- 
able unless  it  should  plainly  appear 
that  the  notice  did  not  amount  to 
'd^ie  process  of  law.'  Such  a  manner 
of  service  of  summons  as  our  legis- 
lative body  has  provided  may  not  be 
the  best  that  might  have  been  desired, 
but  it  is  clear  a^  to  its  meaning,  not 
unreasonable,  and  there  is  nothing  for 
the  court  to  do  but  uphold  it.  It  is 
a  moat  reasonable  presumption  that 
the  officer  served  with  the  process  in 
this  case  would  communicate  the  no- 
tice to  the  corporation  at  once.  It 
was  his  duty  to  take  notice  of  the 
commencement  of  the  action,  and  to 
give  the  information  to  the  defendant. 
We  do  not  see  how  the  fact  that  the 
officer  who  was  served  with  process 
was  in  the  state  on  his  private  busi- 
ness at  the  time  of  the  service  can 
render  the  service  invalid.  Neither 
can  the  fact  that  he  was  not  actually 
engaged  in  the  service  of  the  cor- 
poration at  the  time  have  such  effect. 
In  the  case  of  service  on  an  officer  of 
a  domestic  corporation  it  could  not  be 
supposed  that  it  was  necessary  to 
serve  it  on  him  while  he  was  actually 
engaged  in  the  corporation's  business, 
or  acting  officially  for  it.  The  just 
and  legal  foundation  for  such  service 
rests  in  the  duty  of  the  officer  to  re- 
port such  service,  and  that  the  corpo- 
ration would  by  that  means  receive 
notice.  A  judgment  obtained  in  an 
action  thus  commenced  against  a  for- 
eign corporation  would  be  valid  in 
this  state,  and  enforceable  against  any 
property  at  any  time  found  in  this 
state.  What  eflEect  it  would  have  in 
another  state  we  need  not  discuss. 
The  law  of  New  York  upon  the  ques- 
tion of  service  of  process  on  foreign 
corporations  is  like  ours,  except  that 


a  nonresident,  either  individual  or  cor- 
poration, cannot  bring  a  suit  against 
a  foreign  corporation.  In  that  state 
the  question  now  before  us,  on  a  simi- 
lar state  of  'facts,  has  been  before 
their  Court  of  Appeals,  and  the  serv- 
ice was  held  to  be  valid.  Pope  v.  Man- 
ufacturing Co.,  87  N.  Y.  137.  The  court 
there  said:  'In  order  to  make  such 
service  effective,  it  is  not  needful  that 
the  officer  served  should  be  here  in 
his  official  capacity,  or  engaged  in 
the  business  of  the  corporation,  or  that 
the  corporation  should  have  any  prop- 
erty in  the  state,  or  that  the  cause  of 
action  should  have  arisen  in  the  state.' 
The  Court  of  Errors  and  Appeals  of 
New  Jersey,  in  the  case  of  Moulin  v. 
Insurance  Co.,  24  N.  J.  Law  222 — a 
case  in  which  a  judgment  creditor 
commeuced  an  action  in  that  state 
upon  a  judgment  obtained  in  the  state 
of  New  York — the  defendant  having 
been  a  foreign  corporation,  without 
property  in  the  state,  the  cause  of 
action  not  having  arisen  in  the  state, 
the  corporation  having  no  business  in 
the  state,  and  the  president  being  ac- 
cidentally in  the  state  on  a  visit  when 
the  summons  was  served  on  him,  re- 
fused to  recognize  the  validity  of  the 
judgment.  There  was  no  statutory 
law,  however,  in  New  Jersey  as  ex- 
isted in  New  York  in  reference  to  the 
service  of  process  on  foreign  corpora- 
tions. ' ' 

It  is  held  in  Louisiana  that  any  serv- 
ice of  citation  which  would  be  sufS- 
cient  as  against  a  domestic  corporation 
under  the  laws  of  the  state  will  be 
sufficient  as  against  a  foreign  corpo- 
ration, if  so  provided  by  statute,  and 
that,  according' y,  service  made  upon 
the  president  of  a  foreign  corporation 
during  the  time  he  may  be  temporar- 
ily abiding  within  the  jurisdiction 
where  the  suit  is  brought,  is  sufficient 
to  bring  such  corporation  into  court. 
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has  any  agent  or  property  therein,  service  of  the  summons  upon  its 
president,  temporarily  in  its  jurisdiction,  is  not  sufficient  service 
upon  the  corporation.''  And  where  a  judgment  was  obtained  against 
a  foreign  corporation,  without  property  in  the  state,  the  cause  of 
action  not  having  arisen  in  the  state,  the  corporation  having  no  busi- 
ness therein,  and  the  president  being  accidentally  in  the  state  on  a 
visit  when  the  summons  was  served  on  him  in  pursuance  of  such  a 
statute,  it  was  held  in  New  Jersey  that  the  validity  of  the  judgment 
would  not  be  recognized.'''* 


§  6037.  Service  upon  vice  president.  Where  the  statute,  in  speci- 
fying how  service  of  process  sh^U  be  made  upon  a  foreign  corporation, 
names  no  official,. but  specifies  that  such  service  may  be  made  upon  any 
agent,  it  is  held  that  service  of  process  made  upon  the  vice  president 
and  the  return  so  stating  are  sufficient  to  confer  jurisdiction  upon  the 
court,  and  the  return  need  not  state  that  service  was  had  upon  the 
vice  president  as  agent  of  the  corporation.''^     Under  a  statute  pro- 


and  a  judgment  rendered  in  an  action 
thus  commenced  against  a  foreign  cor- 
poration is  enforceable  against  any 
property  that  may  be  found  at  any 
time  belonging  to  such  corporation. 
Payne  &  Joubert  v.  East  Union  Lum- 
ber Co.,  109  La.  706,  33  So.  739;  Grave- 
ly V.  Southern  Ice  Mach.  Co.,  47  La. 
Ann.  389,  16   So.  866. 

73  Conley  v.  MathiesOn  Alkali  Works, 
190  U.  S.  406,  47  L.  Ed.  1118,  aff'g 
110  Fed.  730;  Goldey  v.  Morning  News, 
156  U.  S.  518,  39  L.  Ed.  517.  See 
S§  6041-6043,  infra. 

74  Moulin  V.  Trenton  Mut.  Life  & 
Fire  Ins.  Co.,  24  N.  J.  L.  222. 

In  Goldey  v.  Morning  News,  156  IT. 
S.  518,  39  L.  Ed.  517,  Mr.  Justice  Gray 
said:  "This  writ  of  error  presents  the 
question  whether,  in  a  personal  action 
against  a  corporation,  which  is  neither 
incorporated  nor  does  business  within 
the  state,  nor  has  any  agent  or  prop- 
erty therein,  service  of  the  summons 
upon  its  president,  temporarily  within 
the  jurisdiction  is  sufficient  service 
upon  the  corporation.  *  *  *  It  is 
an  elementary  principle  of  jurisprud- 
ence that  a  court  of  justice  cannot  ac- 


quire jurisdiction  over  the  person  of 
one  who  has  no  residence  within  its 
territorial  jurisdiction,  except  by  ac- 
tual service  of  notice  within  the  juris- 
diction upon  him  or  upon  someone 
authorized  to  accept  service  in  his  be- 
half, or  by  his  waiver,  by  general  ap- 
pearance or  otherwise,  of  the  want  of 
due  service.  Whatever  effect  a  con- 
structive service  may  be  allowed  in 
the  courts  of  the  same  government,  it 
cannot  be  recognized  as  valid  by  the 
courts  of  any  other  government. 
(Citing  authorities.)  *  *  *  So  the 
judgment  rendered  in  the  court  of  one 
state  against  a  corporation  neither 
incorporated  nor  doing  business  with- 
in, the  state  must  be  regarded  as  of  no 
validity  in  the  courts  of  another  state 
or  of  the  United  States,  unless  service 
of  process  was  made  in  the  first  state 
upon  an  agent  appointed  to  act  there 
for  the  corporation,  and  not  merely 
upon  an  officer  or  agent  residing  in 
another  state  and  not  charged  with 
any  business  of  the  corporation  there. ' ' 
See  also  United  States  Graphite  Co. 
V.  Pacific  Graphite  Co.,  68  Fed.  442. 
VBVenner  v.   Denver   Union  Water 
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vi3ing' that  if  suit  be  brought  against  a  corporation,  service  shall 
be  inade  by  delivering  a  copy  of  the  summons  to  the  president  or  other 
head  of  the  corporation,  or  to  the  secretary,  cashier,  treasurer  or  gen- 
eral agent  thereof,  but  if  no  such  officer  of  the  corporation  can  be 
found  in  tlie  county,  service  may  be  made  on  any  stockholder  of  such 
corporation,  it  is  held  that  service  upon  the  vice  president  is  sufficient 
to  confer  jurisdiction  of  the  corporation,  and  the  certificate  of  return 
on  the  summons  need  not  state  that  the  president  could  not  be  found 
in  the  county,  though  in  case  of  service  upon  a  stockholder,  before  a 
judgment  of  default  could  be  entered,  the  return  should  show  that 
;:"ne  of  the  officers  enumerated  was  within  the  county  where  service 
was  had.''®  It  is  held  by  a  federal  court  that  service  of  process  upon 
the  vice  5^'resident  and  general  manager  of  a  foreign  corporation  doing 
business  in  the  state  is  sufficient  to  confer  jurisdiction  over  the  cor- 
poration, if  he  is  within  the  district  on  business  of  the  corporation 
at  the  time  the  service  is  made.'" 


Co.,  40  Colo.  212,  122  Am.  St.  Eep. 
1036,  90  Pac.  623,  627.  The  court 
said:  "As  a  general  proposition  it  is 
true  that  in  an  action  against  a  corpo- 
ration the  return  of  the  summons  must 
affirmatively  show  that  service  was 
made  upon  an  officer  or  agent  of  the 
corporation  as  specified  in  the  statute 
as  one  upon  whom  service  may  be  made. 
Our  Code,  in  specifying  how  service  of 
process  shall  be  made  upon  a  foreign 
corporation,  names  no  official,  but  spe- 
cifies that  such  service  may  be  made 
upon  any  agent.  The  purpose  was  to 
employ  a  term  so  broad  as  to  cover 
all  who  bore  the  relation  of  agent  to 
such  corporations,  without  (specifically 
naming  the  official  who  should  be  re- 
garded as  an  agent.  The  general  as- 
sembly had. the  power  to  make  a  pro- 
vision as  broad  and  sweeping  as  this, 
provided,  of  course,  that  service  of 
process  shall  be  upon  such  agents  as 
may  be  properly  deemed  representa- 
tives of  the  corporation.  In  the  case 
at  bar  the  service  was  upon  the  presi- 
dent or  vice  president,  and  the  returns 
so  state.  The  person  sustaining  either 
of  these  relations  to  a  corporation  is 
an   acknowledged  officer  thereof.     It 


would  be  difficult  to  define,  with  any 
degree  of  certainty,  what  the  ordinary 
duties  of  a  vice  president  may  be. 
Generally  he  acts  as  president  in  the 
absence  of  the  latter  from  duty,  exer- 
cising such  authority  wdth  respect  to 
the  affairs  of  the  corporation  as  the 
president  might  himself,  were  he  pres- 
ent. Certainly  he  is  an  agent  of  the 
corporation  of  which  he  is  vice  presi- 
dent, and  so  is  the  president,  and  it  is 
not  necessary ,  that  the  officer  serving 
the  process  should  specify  in  his  re- 
turn that  he  had  served  either  of  these 
officials  in  the  capacity  of  agent,  when 
it  appears  that  service  was  upon  a 
specified  official  of  the  corporation, 
which  carries  with  it  the  information 
by  implication  that  service  was  upon 
an  agent  thereof." 

76  Comet  Consol.  Min.  Co.  v.  Frost, 
15  Colo.  310,  25  Pac.  506;  Venner  v. 
Denver  Union  Water  Co.,  15  Colo.  App. 
495,  63  Pac.  1061.  See,  however,  Ven- 
ner v.  Denver  Union  Water  Co.,  40 
Colo.  212,  122  Am.  St.  Eep.  1036,  90 
Pae.  623. 

rt  Twin  Lakes  Land  &  Water  Co.  v. 
Dohner,  242  Fed.  399. 
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§  6038.  Service  upon  a  director  of  foreign  corporation.  By  some 
of  the  statutes  relating  to  service  of  process  upon  foreign  corporations 
it  is  provided  that  service  may  be  made  upon  a  director  of  the  cor- 
poration within  the  state.'*  It  is  requisite  to  the  validity  of  such 
service  that  the  foreign  corporation  be  engaged  in  business  within  the 
state.™  Service  of  process  within  the  state  upon  resident  directors 
of  a  foreign  corporation  which,  though  it  had  formerly  done  business 
in  the  state,  had  ceased  to  do  so  at  the  time  of  such  service  of  process, 
and  had  designated  no  agent  in  the  state  upon  whom  process  might 
be  served  as  required  by  statute,  was  held  not  sufficient  to  confer 
jurisdiction  upon  the  federal  courts  over  such  foreign  corporation.*" 


78  United  States.  St.  Loniis  South- 
western E.  Co.  V.  Alexander,  227  U.  S. 
218,  57  L.  Ed.  486,  Ann.  Cas.  1915  B 
77;  Remington  v.  Central  Pac.  E.  Co., 
198  U.  S.  95,  49  L:  Ed.  959;  Geer  v. 
Mathieson  Alkali  Works,  190  U.  S. 
428,  47  L.  Ed.  1122;  Conley  v.  Mathie- 
son Alkali  Works,  190  U.  S.  406,  47  L. 
Ed.  1113;  Craig  v.  Welch  Motor  Car 
Co.,  165  Fed.  554;  Honeyman  v.  Colo- 
rado Fuel  &  Iron  Co.,  133  Fed.  96; 
Martin  v.  New  Trinidad  Lake  Asphalt 
Co.,  130  Fed..  394;  Eeilly  v.  Philadel- 
phia &  E.  Ey.  Co.,  109  Fed.  349;  Meyer 
V.  Pennsylvania  Lumbermen's  Mut. 
Fire  Ins.  Co.,  108  Fed.  169;  Devere 
V.  Delaware,  L.  &  W.  E.  Co.,  60  Fed. 
886;  Bentlif  v.  London  &  Colonial  Fi- 
nance Corporation,  44  Fed.  667.  See 
Takacs  v.  Philadelphia  &  E.  By.  Co., 
228  Fed.  728. 

Massouri.  Latimer  v.  Union  Pae. 
Ey.,  43  Mo.  105,  97  Am.  Dee.  378. 

New  Jersey.  Doctor  v.  Desmond,  80 
N.  J.  Bq.  77,  82  Atl.  522. 

New  York.  Childs  v.  Harris  Mfg. 
Co.,  104  N.  T.  477,  11  N.  E.  50;  Nor- 
kus  v.  Pittsburgh  Coal  Co.,  169  App. 
Div.  919,  153  N.  T.  Supp.  935;  Dono- 
hue  v.  City  Water  Power  Co.,  159  App. 
Div.  776,  144  X.  T.  Supp.  923;  Seherer 
V.  Ground  Hog  Mining  &  Milling  Co., 
28  Civ.  Proe.  2S1,  55  N.  T.  Supp.  743, 
1148. 

North  Oaioliua.  Menefee  v,  Eiver- 
flide  &  Dan  Elver  Cotton  Mills,   161 


N.   C.    164,   76   S.   E.    741,   rev'd   237 
V.  S.  189,  59  L.  Ed.  910;   Clinard  v. 
White,  129  N.  C.  250,  39  S.  E.  960. 
See  §§  2992,  2993,  supia. 

79  Toledo  Eailways  &  Light  Co.  v. 
Hill,  244  U.  S.  49,  61  L.  Ed.  982;  Eiver- 
side  &  Dan  Eiver  Cotton  Mills  v. 
Menefee,  237  U.  S.  189,  59  L.  Ed.  910, 
rev'g  161  N.  C.  164,  76  S.  E.  741; 
Craig  v.  Welch  Motor  Car  Co.,  165 
Fed.  554;  Doctor  v.  Desmond,  80  N.  J. 
Eq.  77,  82  Atl.  522. 

"By  sectiom  432,  subd.  3„  of  the 
Code  of  Civil  Procedure,  service  is 
authorized  upon  a  resident  director, 
where  the  defendant,  a  foreign  cor- 
poration, has  property  within  this 
state.  The  service  upon  the  defendant 
in  this  manner  is  therefore  authorized 
by  the  Code,  and  for  that  reason  the 
motion  to.  set  aside  the  service  of  the 
summons  was  properly  denied."  Nor- 
kus  V.  Pittsburg  Coal  Co.,  169  N.  T. 
App.  Div.  919,  153  N.  T.  Supp.  935.. 
See  also  Donohue  v.  City  Water  Power 
Co.,  159  N.  T.  App.  Div.  776,  144 
N.  T.  Supp.  923. 

80  Toledo  Railways  &  Light  Co.  v. 
Hill,  244  17.  S.  49,  61  L.  Ed.  982;  Ken- 
dall V.  American  Automatic  Loom  Co., 
198  U.  S.  477,  49  L.  Ed.  1133;  Geer  v. 
Mathieson  Alkali  Works,  190  TJ.  8. 
428,  47  L.  Ed.  1122;  Conley  v.  Mathie- 
son Alkali  Works,  190  U.  S.  406,  47 
L.  Ed.  1113,  aff'g  110  Fed.  730;  St. 
Clair  V.  Cox,  106  U.  S.  350,  27  L.  Ed. 
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Under  a  statute  authorizing  an  action  to  be  commenced  against  a  for 
eign  corporation  which  neither  does  business  nor  has  a  place  of  busi- 
ness or  property  within  the  state  by  the  service  of  summons  upon  a 
director  who  may  be  found  in  the  state,  although  when  he  is  found 
in  the  state  he  is  not  there  in  any  official  capacity  or  in  the  business 
of  the  corporation,  it  is  held  that  the  court  acquired  by  such  service 
no  jurisdiction  to  render  a  personal  judgment  against  the  corpora- 
tion.*^ 

Where  a  foreign  corporation  is  doing  business  in  the  state  and  the 
cause  of  action  against  it  arose  therein,  service  of  process  in  such 
action  made  within  the  state  upon  a  director  permanently  residing 


222.  See  also  Takacs  v.  Philadelphia 
&  R.  By.  Co.,  228  Fed.  728;  Martin  v. 
New  Trinidad  Lake  Asphalt  Co.,  130 
Fed.  394. 

It  is  al^o  held  under  such  statute 
that  the  plaintiff  exercised  due  dili- 
gence to  obtain  service  of  process  upon 
the  officers  of  a  foreign  corporation,  so 
as  to  warrant  service  of  process  on  a 
director  of  such  corporation  where 
plaintiff  called  at  the  office  of  the 
secretary  and  was  informed  by  the 
clerk  in  charge  of  such  office  that  no 
officers  of  the  corporation  were  within 
the  state  upon  whom  process  eoulil  be 
served,  and  was  given  by  thfe  clerk 
the  names  of  several  directors  who 
comld  be  found  in  the  state,  upon 
whom  such  process  could  be  served. 
Honeyman  v.  Colorado  Fuel  &  Iron 
Co.,  133  Fed.  96. 

81  Craig  V.  Welch  Motor  Car  Co.,  165 
Fed.  554;  Bentlif  v.  London  &  Colonial 
Finance  Corporation,  Ltd.,  44  Fed.  667; 
Good  Hope  Co.  v.  Eailway  Barb  Fenc- 
ing Co.,  22  Fed.  635.^ 

In  Bentlif  v.  London  &  Colonial  Fi- 
nance Corporation,  Ltd.,  44  Fed.  667, 
the  court  said:  ' '  The  Code  of  Civil  Pro- 
cedure of  this  state  (section  432,  subd. 
3),  as  construed  by  the  highest  court 
of  the  state,  authorizes  an  action  to 
be  commenced  against  a  foreign  cor- 
poration if  the  cause  of  action  arose 
here,  which  neither  does  business  nor 
has  a  place  of  business  or  property 


within  the  state,  by  the  service  of  a 
summons  upon  a  director  who  may  be 
found  here,  although  when  found  not 
here  in  any  official  capacity  or  in  the 
business  of  the  Corporation.  Hiller 
V.  Railroad  Co.,  70  N.  T.  223;  Pope 
V.  Manufacturing  Co.,  87  N.  T.  137. 
The  question  of  the  jurisdiction  of 
the  state  court  in  the  present  case  de- 
pends upon  the  efficacy  of  such  a  serv- 
ice of  process.  For  the  reasons  stated 
in  the  judgment  of  this  court  in  Good- 
hope  Co.  V.  Railway  Barb  Fencing  Co., 
22  Fed.  Rep.  635,  a  personal  judgment 
obtained  in  a  suit  commenced  by  such  a 
service  only,  the  defendant  not  appear- 
ing, would  not  be  enforced  in  this  court. 
If  the  suit  had  been  commenced  by  the 
attachment  of  property  of  the  defend- 
ant found  here  a  different  case  wouW 
be  presented;  but  if  the  action  in  the 
state  court  had  proceeded  to  judgment 
and  the  property  belonging  to  the  de 
fendant  and  found  here  had  bei'ii 
seized  and  sold  on  execution  issueil 
from  the  .judgment,  the  defendant 
could  have  resorted  to  this  court  to 
recover  its  value  upon  the  theory  that 
the  judginent  was  a  nullity.  St.  Clair 
V.  Cox,  106  TT.  8.  350,  1  Sup.  Ct.  Rep. 
354;  Pennoyer  v.  NefE,  95  TJ.  S.  714. 
TJpom  the  authority  of  these  cases  it 
seems  entirely  clear  that  the  state 
court  never  acquired  jurisdiction  to 
adjudicate  the  action." 
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in  the  state  is  sufficient.'^  In  an  action  against  a  foreign  insurance 
company  upon  a  policy  of  insurance  issued  by  it,  service  upon  a  resi- 
dent director  of  the  state  where  service  was  made  was  held  to  be  suffi- 
cient to  confer  jurisdiction  upon  the  court,  where  such  corporation 
•vas  doing  business  within  the  state.*^ 

It  is  held,  however,  by  a  federal  court  that  service  of  process  upon 
a  mere  director  who  is  found  within  the  district,  but  who  neither 
transacts  any  corporate  business  nor  is  charged'  with  any  business 
of  the  corporation,  is  not  under:  the  general  law  sufficient  service 
upon  the  corporation.'*  Service  of  process  upon  a  director  of  a  for- 
eign corporation  who  has  come  into  the  state  for  the  purpose  of  voting 
as  proxy,  at  a  meeting  of  the  stockholders  of  a  domestic  corporation 
held  within  the  state,  stock  in  such  corporation  owned  by  the  foreign 
corporation,  is  not  sufficient  to  confer  jurisdiction  over  the  foreign 
corporation. "^ 

Where  by  statute  service  of  process  on  a  director  is  permissible, 


82  Meyer  v.  Pennsylvania  Lumber- 
man's Mut.  Fire  Ins.  , Co.,  108  Fed.  169, 

"While  service  upon  a  stockholder 
or  even  upon  a  director  of  the  defend- 
ant resident  within  the  commonwealth, 
in  accordance  with  B.  L.  c.  167,  §  36; 
standing  alone,  might  be  disregarded 
if  the  corporation  transacted  no  busi- 
ness within  the  state  (Eiverside  Mills 
V.  Menefee,  237  TJ.  S.  189,  35  Sup.  Ct. 
579,  59  L.  Ed.  910),  when  it  is  found 
that  the  corporation  is  transacting 
business  within  the  commonwealth, 
tlien  such  a  service  made  in  accordance 
with  a  statute  offends  no  constitutional 
provision  and  constitutes  a,dequate 
service  of  process  (Pennsylvania  Lum- 
berman's Mutual  Fire  Ins.  Co.  v. 
Meyer,  197  TJ.  S.  407,  25  Sup.  Ct.  483, 
49  L.  Ed.  810;  St.  Louis  Southwestern 
Ry.  Co.  V.  Alexander,  227  U.  S.  218, 
57  L.  Ed.  486)."  Reynolds  v.  Mis- 
souri, K.  &  T.  E.  Co.,  224  Mass.  379, 
113  N.  B.  418. 

83  Pe'nnsylvania  Lumberman 's  Mut. 
Fire  Ins.  Co.  v.  Meyer,  197  U,  S.  407, 
49  L.  Ed.  810,  cited  with  approval  in 
Kendall  v.  American  Automatic  Loom 
Go'.,  198  TJ.  S.  477,  49  L.  Ed.  1133. 
See  §6039,  infra. 


84Reilly  v.  Philadelphia  &  E.  Ey. 
Co.,  109  Fed.  349.  See  also  Craig  v. 
Welch  Motor  Car  Co.,  165  Fed.  554. 

Under  a  statute  providing  that  per- 
sonal service  of  summons  upon  a  for- 
eign corporation  may  be  made  (1) 
upon  the  president,  treasurer  or  sec- 
,retary,  (2)  on  a  person  designated  for 
the  purpose  by  the  corporation,  (3) 
in  the  absence  of  the  above  "on  the 
cashier,  director  or  managing  agent 
within  the  state,"  provided*  that  the 
corporation  haa  property  within  the 
state,  or  the  cause  of  action  arose 
therein,  it  was  held  that  service  of 
process  in  an  admiralty  suit  for  breach 
of  contract  made  in  the  state  may  be 
made  upon  a  director  of  a  foreign  cor- 
poration found  within  the  district 
where  the  foreign  corporation  owned  a 
leasehold  interest  in  a  number  of  ves- 
sels within  the  state,  and  that  in  trans- 
acting the  business  of  hiring  a  vessel 
from  the  libelant  within  the  district 
the  corporation  assents  to  service  of 
process  in  accdrdaribe  with  the  state 
laws.  Eeilly  v.  Philadelpihia  &  R.  Ey. 
Co.,  109  Fed.  349. 

85  Doctor  v.  Desmond,  80  N,  J.  Eq. 
77,  82  Atl.  522. 
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it  is  held  that  the  evidence  showing  that  the  person  served  was  a 
director  by  election  and  the  records  of  the  corporation  declaring' that 
he  was  a  director  were  sufficient  to  warrant  the  court  in  finding  that 
he  was  a  director  in  fact,  and  that  service  of  process  upon  him  was 
sufficient  to  bind  the  corporation.** 

§  6039.  Service  upon  a  stockholder  of  a  foreign  corporation.    In 

some  of  the  states  it  is  provided  that  service  of  process  under  cer- 
tain circumstances  may  be  made  upon  a  resident  stockholder  of  the 
foreign  corporation.*' 

Where  substituted  service  of  process  is  authorized,  it  is  sufficient  to 
give  the  court  jurisdiction  only  where  the  condition  upon  which  it  is 
permissible  exists,  and  the  existence  of  the  condition  is  not  to  be 
inferred,  but  must  appear  by  affirmative  statement  in  the  return.** 
So  under  a  statute  providing  that  if  a  suit  is  brought  against  a  for- 
eign corporation,  service  shall  be  made  by  delivering  a  copy  of  the 
summons  to  the  president  or  other  head  of  the  corporation,  or  to  the 
secretary,  cashier,  treasurer  or  general  agent  thereof,  but  if'no  such 
officer  of  the  corporation  can  be  found  in  the  county,  service  may 
be  had  on  any  stockholder  of  such  corporation,  it  is  held  that  if 
service  be  made  upon  a  stockholder,  the  return  should  show  that  none 
of  the  officers  above  enumerated  was  within  the  county  where  the  serv- 
ice was  had,  as  there  can  be  no  service  upon  a  stockholder  except  upon 
a  failure  to  find  an  agent  in  the  county.**  Consequently  where  the 
return  merely  shows  service  of  the  summons  upon  the  stockholder 
and  says  nothing  about  an  agent  and  does  not  purport  or  pretend 
to  show  the  existence  of  the  condition  upon  which  alone  service  on 
the  stockholder  is  authorized  by  such  statute,  and  there  was  no  appear- 
ance to  the  action  by  the  corporation,  it  is  not  within  the  jurisdiction 
of  the  court,  and  judgment  against  it  was,  as  to  it,  a  nullity.*" 

sechilds    V.    Harris   Mfg.    Co.,    104  89  Comet  Consol.  Min.  Co.  v.  Frost, 

N.  T.  477,  11  N.  E.  50.  15  Colo.  310,  25  Pae.  506;  Venner  v. 

STVenner   v.  Denver  Union   Water  Denver    Union    Water    Co.,    15    Colo. 

Co.,  40   Colo.   212,   122   Am.  St.  Eep.  App.  495,  63  Pa.'.  1061. 

1036,  90  Pae.  623;  Colorado  Iron-Works  90  Venner   v.   Denver  Union  Water 

V.   Sierra   Grande  Min.   Co.,   15   Colo.  Co.,  15  Colo.  App.  495,  63  Pae.  1061. 

499.  22  Am.  St.  Rep.  433,  25  Pae.  325;  The    question    whether    the   person 

Comet  Consol.  Min.  Co.  v.  Frost,  15  upon  whom  service  is  made,  was  or 

Colo.  310,  25  Pae.  506;  Venner  v.  Den-  was  not,  at  the  time  of  such  service, 

ver  Union  Water  Co.,   15  Colo.  App.  a  stockholder  in  the  foreign  corpora- 

495,  63  Pae.  1061.  tion  is  sometimes  nort  one  easy  of  solu- 

88  Venner  v.   Denver  Union   Water  tion.     Illustrative  of  this  is  Colorado 

Co.,  15  Colo.  App.  495,  63  Pae.  1061.  Iron-Works  •"  Sierra  Grande  Min.  Co., 
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§6040.  Service  on  local  agent.  By  the  statutes  of  some  of  the 
states  it  is  provided  that  in  an  action  against  a  foreign  corporation 
service  of  process  may  be  made  upon  its  local  agent  within  the  state.'^ 
Where  a  service  of  process  is  permitted  by  statute  upon  a  local  agent, 
service  must  be  made  upon  an  agent  upon  whom  it  may  fairly  be  pre- 
sumed the  duty  rests,  by  virtue  of  his  official  position  or  his  employ- 
ment, to  communicate  the  fact  of  service  to  his  principal.'^ 

The  term  "local  agent,"  as  used  in  a  statute  providing  that  cita- 
tion or  other  process  may  be  served  upon  a  foreign  corporation  by 
service  upon  "the  president,  secretary  or  treasurer,  or  general  man- 
ager, or  upon  any  local  agent  within  this  state, ' '  implies  a  representa- 
tive of  the  corporation  appointed  to  transact  its  business  and  repre- 
sent it  in  the  particular  locality,  and  it  does  not  include  an  agent 
who  casually  happens  to  be  in  the  particular  territory,  or  one  who  is 
temporarily  sent  to  such  locality  to  perform  some  particular  purpose 
or  specific  act.  It  is  a  statutory  term,  and  implies  that  the  corpora- 
tion is  doing  business  in  the  state  and  is  represented  in  that  business 
by  an  agent  who  at  the  time  is  located  within  the  state.®*  Under  such 
a  statute  it  is  held  that  the  phrase  ' '  any  local  agent ' '  means  an  agent 
within  a  given  place,  or  within  a  definite  district,  and  that  ' '  an  agent 
for  the  state"  is  not  a  local  agent,  and  consequently  service  upon  a 
state  agent  weis  not  authorized  by  law.®*  Under  a  statute  providing 
that  service  of  process  in  an  action  against  a  foreign  corporation  may 
be  made  upon  its  local  agent,  and  containing  a  proviso  "that  any  per- 
son receiving  or  collecting  moneys  within  this  state  for  or  on  behalf 
of  any  corporation  Of  this  or  any  other  state  or  government  shall  be 
deemed  a  local  agent,"  it  was  held  that  it  was  not  the  intention  of 
the  legislature  to  limit  service  to  such  class  of  agents,  but  to  extend 
the  meaning  of  the  word  "agent"  to  embrace  them,  and  that  the 
authority  to  receive  money,  of  itself,  constitutes  the  one  so  authorized 
a  local  agent,  but  this  is  not  the  exclusive  test  of  agency.'®  The  local 
operator  of  a  foreign  wireless  telegraph  corporation,  who  is  in  sole 
charge  of  its  property  at  that  point,  and  in  control  of  its  business, 

15  Colo.  499,  22  Am.  St.  Eep.  433,  25  Co.,  54  Tex.  Civ.  App.  510,  117  S.  W. 

Pac.  325.  909. 

91  See    §2996,   supra,    as   to   service  94  Western   Cottage  Piano  &  Organ 

on  local  agents  of  corporations  gener-  Co.  v.  Anderson,  97  Tex.  432,  79  S.  W. 

ally.  516. 

98  King  Tonopah  Min.  Co.  v.  Lynch,  ,       96  Whitehurst  v.  Kerr,  153  N.  C.  76, 

232  Fed.  485.  68  S.  E.  913;  Copland  v.  American  De 

93  Prick  Co.  v.  Wright,  23  Tex.  Civ.  Forest  Wireless  Tel.  Co.,  136  N.  C.  11, 

App.   340,    55    S.   W.    608.     See    also  48  S.  E.  501. 
Latham  Co.  v.  J.  M.  Eadford  Grocery 
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and  has  received  messages  from  ships  at  sea,  though  the  office  was  not 
open  for  general  business,  is  its  "  local  agent. ' '  *^  So,  also,  is  the  book- 
keeper of  a  foreign  corporation  which  is  engaged  in  building  a  bridge 
within  the  state,  where  he  is  apparently  the  only  financial  agent 
within  the  state  who  is  connected  with  the  construction  of  a  bridge 
within  the  state.*''  A  traveling  auditor  of  a  foreign  corporation  which 
had  ceased  to  do  any  business  in  the  state,  who  never  received,  or  was 
authorized  to  collect  or  receive,  money  for  the  corporation,  is  not, 
however,  a  local  agent.*^  Nor  is  one  employed  as  a  watchman  to  guard 
the  premises  of  a  foreign  corporation.^  Under  a  statute  providing 
that  a  foreign  corporation  may  be  sued  in  any  county  in  the  state 
where  it  has  an  agency  or  representative,  and  another  statute  pro- 
viding that  process  in  an  action  against  a  foreign  corporation  may 
be  served  upon  its  local  agent,  it  is  held  that  by  the  term  "local  agent" 
is  meant  a  person  who  is  representing  the  corporation  in  the  promo- 
tion of  the  business  for  which  it  was  incorporated,  and  that  an  attor- 
ney at  law  employed  to  adjnst  its  claims,  or,  for  that  matter,  an  attor- 
ney employed  to  go  to  any  part  of  the  state  to  represent  it  in  the 
settlement  of  claims,  was  not  such,  a  local  agent  within  the  meaning 
of  the  statute,  as  could  be  served  with  process  in  any  county  in  which 
he  might  be  at  the  time  of  service.^ 

96  Copland   v.   American   De  Forest  money.     It  is  true  that  he  presented 

Wireless  Tel.  Co.,  136  N.  C.  11,  48  S.  an  account  to  the  plaintiffs,  and  re- 

E.  501.  quested  payment  to  himself;   but .  he 

97Whitehurst    v.    Kerr,    153    N.    C.  received  no  money,  ajid  says  that  he 

76,  68  S.  E.  913.  presented  the  account  without  author-. 

98  Sherwood  Higgs  &  Co.  v.  Sperry  ity,  and  his  honor  so  finds." 
&  Hutchinson  Co.,  139  N.  C.  299,  51  S.  99  Kelly  v.  Lef aiver  &  Co.,  144  N.  C. 

E.  1020.     The  court  said:     "It  is  said  4,  56  S.  B.  510. 

that,  if  the  service  be  upon  any  per-  I  Bay  City  Iron  Works  v.  Eeeves  & 

son    connected    with    the    corporatiorn  Co.,  43  Tex.  Civ.  App.  254,  95  S.  W. 

who  would  probably  apprise  the  man-  739.     The  comrt  said:     "The  law  evi- 

aging  officers  of  such  service,  it  is  suf-  dently  contemplates  service  on  a  per- 

fieient.  This  suggestion  would  appeal  son  employed  in  forwarding  the  par- 
te   the    legislature    in    providing    for  •   ticular  line  of  business  for  which  the 

service    on    corporations,    but    cannot  corporation    was    organized,    and   not 

justify  us   in   straining  the   language  every  person  who  may  be  employed  in 

of  the  statute  beyond  its  natural  and  any  capacity  by  it.    Under  the  theory 

proper  meaning.    It  is  sometimes  diffi-  of  appellant  a  corporation,  foreign  or 

cult  to  define  the  terms  'managing  or  domestic,  that  is  engaged  in  the  sale 

local  agent'  as  applied  to  corporations;  of  merchandise,  could  be  sued  in  any 

but  in  this  ease  it  is  not  claimed  that  county   of    the    state   into   which  its 

Anthony  was  a  managing  agent,  and  agents  might  travel  to  solicit  patron- 

the  finding  of  the  judge  excludes  the  age,  and  service  could  be  obtained  on 

idea    that    he    received  or   collected  the    corporation    by    service    on   the 
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The  agent  served  must  be  a  local  agent  within  the  state,  and  this 
must  affirmatively  appear  before  judgment  by  ,  default  would  be 
proper,  and  where  the  citation  directed  the  officers  to  summon  the 
defendant  foreign  corporation  by  delivering  to  a  certain  person, 
"agent,"  and  the  return  recited  delivery  to  such  person,  agent,  in 
person,  and  the  petition  alleged  that  such  person  was  the  agent  of  the 
defendant  in  the  state  and  resided  at  a  specified  city  therein,  it  was 
held  that  it  did  not  affirmatively  appear  that  he  was  a  local  agent, 
and  a  judgment  by  default  on  such  service  against  the  defendant 
should  not  have  been  granted.^ 


agent,  or  '  drummer. '  By  '  agency '  or 
'representative'  is  meant  a  fixed  or 
permanent  agency  in  the  county  in 
which  the  suit  is  instituted  and  by 
the  term  'local  agent'  is  meant  one 
who  serves  his  principal  in  a  certain 
fixed  locality.'' 

See  also  Moore  &  Falk  v.  Freeman's 
Nat.  Bank,  92  N.  C.  590. 

2Na;tional  Cereal  Co.  v.  Earnest 
(Tex.  Civ.  App.),  87  S.  W.  734. 

Under  such  a  statute  it  is  held  that 
it  is  not  essential,  though  perhaps  the 
better  practice  in  suits  against  for- 
eign corporations,  for  the  petition  and 
citation  to  state  the  local  agent  or  gen- 
eral manager  of  the  defendant  upon 
whom  service  is  to  be  made,  but  an 
omission  to  do  so  invalidates  neither 
the  petition  nor  the  citation.  When 
the  name  is  thus  stated  a  judgment 
by  default  may  be  taken  without 
proof  that  the  person  to  whom  the 
citation  was  delivered  was  in  fact  the 
agent  of  the  corporation.  If  the  name, 
however,  is  not  so  stated,  it  seems  that 
judgment  by  default  should  not  be 
taken  until  proof  is  nlade  of  the 
agency  of  the  person  served,  and  that 
while  it  is  a  general  rule  that  the  re- 
turn on  a  citation,  made,  by  an  ofBcer 
competent  to  serve  the  writ,  of  the 
iaijt  and  mode  of  service,  if  in  due 
form,  is  ordinarily  conclusive  upon  the 
parties  to  the  record,  yet  it  seems  that 
in  Texas,  in  a  suit  against  a  corpora- 


tion,, when  its  local  agent  or  other  of- 
ficer upon  whom  service  may  be  had 
is  not  named  in  the  citation,  the  sher- 
iff's return  showir  ^  service  upon  such 
agent  or  officer,  is  not  conclusive  of 
the  fact  that  he  was  such  agent  or 
ofScer,  but  such  fact  may  be  put  in 
issue,  and  that,  if  judgment  by  default 
has  been  taken  against  a  corporation, 
it  can  either  by  motion  or  original 
suit  have  the/ judgment  set  aside  by 
proving  that  the  person  cited  was  not 
its  agent  or  officer  upon  whom  service 
can  be  had.  El  Paso  &  S.  W.  Ey.  Co. 
v.  Kelly  (Tex.  Civ.  App.),  83  S.  W. 
855,  approved  on  this  point,  but  re- 
versed on  other  grounds  in  99  Tex. 
87,  87  S.  W.  660.  The  court,  in  holding 
that  where  service  is  made  upon  the 
general  manager  of  a  foreign  corpora- 
tion it  can  make' no  difference  whether 
he  is  the  local  agent  of  the  corporation 
or  not,  said:  '  "The  general  rule  is 
that  service  of  process,  to  be  binding 
upon  a  corporation,  must  be  made  upon 
the  identical  officer  or  agent,  or  on  one 
of  the  officers  or  agents,  prescribed 
by  the  statute.  Clark  &  M.  Corp. 
§  267.  •  As  an  agent  is  onq  who  is  em- 
ployed and  authorized  to  represent  and 
act  for  his  principal,  it  is  difficult  to 
conceive  of  a  'local  resident  agent' 
of  a  corporation  who  is  not  '  represent- 
ing' the  company.  If  he  is  'repre- 
senting' it,  he  must  necessarily  repre- 
sent it. in  the  county  where  he  is  the 
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§  6041.  Service  on  officer  casually  m  temporarily  in  state.    It  is 

settled  by  numerous  decisions  that  if  a  foreign  corporation  is  not 
doing  any  business  in  the  state,  service  of  process  upon  an  officer  or 
agent  who  happens  to  come  into  the  state,  whether  on  his  own  business 
or  casually  on  business  for  the  corporation,  is  not  service  upon  the 
corporation,  and  can  give  no  jurisdiction  as  against  it,  for  the  officer 
or  agent  does  not  represent  the  corporation  in  such  a  case.^ 


local  resident  agent  of  such  corpora- 
tion. The  statute  does  not  designate 
the  kind  of  local  agent,  and,  as  there 
may  be  any  number  of  local  agents 
representing  a  railway  corporation  in 
a  county  where  it  is  sued,  it  would 
seem  that  citation  in  suits  against  the 
corporation  might,  within  the  lan- 
guage of  the  statute,  be  served  upon 
any  one  of  them,  though  it  is  believed 
the  u^ual  practice  is  to  make  such 
service  on  the  depot  or  station  agent 
of  the  company,  if  it  have  such  agent 
in  the  county." 

Under  such  a  statute  it  is  held  that 
a  person  wha  is  the  acting  secretary 
comes  within  the  purview  of  the  term 
"local  agent."  Cameron  &  Co.  v. 
Jones,  41  Tex.  Civ.  App.  4,  90  S.  W. 
1129. 

Where  a  statute  provides  that  cita- 
tion on  a  foreign  corporation  may  be 
served  upon  certain  specified  ofilcers, 
or  upon  any  local  agent  within  the 
state,  and  that  the  return  of  the  of- 
ficer executing  the  writ  shall  be  in- 
dorsed on  or  attached  to  the  writ,  and 
shall  state  when  the  citation  was 
served,  and  the  manner  of  the  service, 
conforming  to  the  command  of  the 
writ,  and  shall  be  signed, by  him  ofS- 
cially,  and  the  return  of  the  sheriflE 
recites  that  service  was  made  by  de- 
livering to  B.  T.  F.,  local  agent  of 
the  defendant  corporation,  and  the 
sheriff  amended  his  return  so  as  to 
show  service  on  C.  T.  F.,  but  left  the 
return  reciting  merely  that  he  was 
agent  of  the  defendant  corporation 
leaving  out  the  fact  that  he  was  the 
local  agent  in  the  state,  it  was  held 


that  the  amendment  of  the  return  by 
the  sheriff  should  hi  considered  in  con- 
nection with  the  order  of  the  court 
directing  the  amendment,  and  so  con- 
sidering the  matter,  it  was  shown  that 
the  defendant  was  summoned  by  serv- 
ing its  local  agent  in  the  state,  as  re- 
quired by  the  statute.  Frick  Co.  v. 
Wright,  23  Tex.  Civ.  App.  340,  55 
S.  W.  608. 

3  United  States.  Kendall  v.  Ameri- 
can Automatic  Loom  Co.,  198  U.  S. 
477,  49  L.  Ed.  1133;  Remington  v.  Cen- 
tral Pae.  E.  Co.,  198  XT.  S.  95,  49  L.  Ed. 
959;  Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  47  L.  Ed.  1113, 
aff'g  110  Fed.  730;  Barrow  Steamship 
Co.  V.  Kane,  170  U.  S.  100,  42  L.  Ed. 
964;  Goldey  v.  Morning  News,  156 
U.  S.  518,  39  L.  Ed.  517,  aff'g  42  Fed. 
112;  Fitzgerald  &  Mallory  Const.  Co. 
V.  Fitzgerald,  137  IT.  S.  98,  34  L.  Ed. 
608;  St.  Clair  v.  Cox,  106  TJ.  S.  350, 
27  L.  Ed.  222;  Knapp  v.  Bullock 
Tractor  Co.,  242  Fed.  543;  Eyan  v. 
Ohmer,  233  Fed.  165;  Ostrander  v. 
Deerfield  Lumber  Co.,  206  Fed.  540; 
Craig  V.  Welch  Motor  Car  Co.,  165 
Fed.  554;  Case  v.  Smith,  Lineaweaver 
&  Co.,  152  Fed.  730;  Donovan  v.  Dixie- 
land Amusement  Co.,  152  Fed.  661; 
Buffalo  Sandstone  Brick  Co.  v.  Ameri- 
can Sandstone  Brick  Machinery  Co., 
141  Fed.  211;  Johnson  v.  Computing 
Scale  Co.,  139  Fed.  339;  New  Haven 
Pulp  &  Board  Co.  v.  Downington  Mfg. 
Co.,  130  Fed.  605;  Martin  v.  New 
Trinidad  Lake  Asphalt  Co.,  130  Fed. 
394;  Louden  Machinery  Co.  v.  Ameri- 
can Malleable  Iron  Co.,  127  Fed.  1008; 
Scott  V.  Stockholders  Oil  Co.,  122  Fed. 
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Thus  where  at  the  time  of  the   .ornmencement  of  an  action  the 


835;  Eeilly  v.  Philadelphia  &  E.  Ry. 
Co.,  109  Fed'.  349;  Eirich  v.  Donnelly 
ContrE^eting  Co.,  104  Fed.  1;  Mecke  v. 
Valleytown  Mineral  Co.,  93  Fed.  697; 
Bust  V.  United  Waterworks  Co.,  70 
Fed.  129;  United  States  Graphite  Co. 
V.  Pacific  Graphite  Co.,  68  Fed.  442; 
Fidelity  Trust  &  Safety  Vault  Co.  v. 
Mobile  St.  Ey.  Co.,  53  Fed.  850;  Eeif- 
snider  v.  American  Imp.  Pub.  Co.,  45 
Fed.  433;  Bentlif  v.  London  &  Colo- 
nial Finance  Corporation,  44  Fed.  667; 
Clews  V.  Woodstock  Iron  Co.,  44  Fed. 
31;  St.  Louis  Wire-Mill  Co.  v.  Con- 
solidated Barb- Wire  Co.,  32  Fed.  802; 
Carpenter  v.  Westinghouse  Air  Brake 
Co.,  32  Fed.  434;  Good  Hope  Co.  v. 
Railway  Barb-Fencing  Co.,  22  Fed. 
635.  See,  however,  Brush  Creek  Coal 
&  Mining  Co.  v.  Morgan-Gardner  Elee. 
Co.,  136  Fed.  505;  Houston  v.  Filer  & 
Stowell  Co.,  85  Fed.  757. 

California.  Eureka  Mercantile  Co. 
V.  California  Ins.  Co.,  130  Cal.  153,  62 
Pac.  393;  Fox  v.  Hale  &  Norcross  Sil- 
ver Min.  Co.,  108  Cal.  369,  41  Pao.  308. 

Connecticut.  Middlebrooks  v.  Spring- 
field Fire  Ins.  Co.,  14  Conn.  301. 

District  of  Columbia.  Ambler  v. 
Archer,  1  App.  Cas.  94;  Lathrop  v. 
Union  Pac.  Ey.  Co.,  7  D.  C.  111. 

Illinois.  Midland  Pac.  Ey.  Co.  v. 
McDermid,  91  111.  170;  Galveston  City 
Ry.  Co.  v.  Hook,  40  HI.  App.  547. 

Kansas.  J.  B.  Watkins  Land- 
Mortg.  Co.  V.  Elliott,  62  Kan.  291,  84 
Am.  St.  Eep.  385,  62  Pac.  1004;  Mu- 
tual Reserve  Fund  Life  Ass'n  v. 
Boyer,  62  Kan.  31,  50  L.  R.  A.  638, 
61  Pao.  387. 

Louisiana.  Southern  Saw  Mill  Co. 
V.  American  -  Hardwood  Lumber  Co., 
115  La.  237,  112  Am.  St.  Eep.  267,  38 
So.  977.  Compare  Payne  &  Joubert  v. 
East  Union  Lumber  Co.,  109  La.  706, 
33  So.  739,  and  Gravely  v.  Southern 
lee  Mach.  Co.,  47  La.  Ann.  389,  16  So. 
866,  in  which  cases,  however,  it  would 


seem  that  the  view  was  taken  that  the 
corporation  was  doing  business. 

Maryland.  Crook  v.  Girard  Iron  & 
Metal  Co.,  87  Md.  138,  67  Am.  St.  Eep. 
325,  39  Atl.  94. 

Massachusetts.  Peckham  v.  North 
Parish  in  Haverhill,  16  Pick.  274. 

Michigan.  Newell  v.  Great  Western 
Ey.  Co.  of  Canada,  19  Mich.  336. 

Minnesota.  State  v.  District  Court 
of  Eamsey  County,  26  Minn.  233,  2  N. 
W.  698;  Guernsey  v.  American  Ins. 
Co.,  13  Minn.  278. 

Missouri.  Latimer  v.  Union  Pac. 
Ey.,  43  Mo.  105,  97  Am.  Dec.  378. 

Nebraska.  Klopp  v.  Creston  City 
Guarantee  Waterworks  Co.,  34  Neb. 
808,  33  Am.  St.  Eep.  666,  52  N.  W. 
819. 

New  Jersey.  Freeholders  of  Mercer 
County  V.  Pennsylvania  E.  Co.,  42  N. 
J.  L.  490;  Camden  Eolling  Mill  Co., 
V.  Swede  Iron  Co.,  32  N.  J.  L.  15; 
Moulin  V.  Trenton  Mut.  Life  &  Fire 
Ins.  Co.,  24  N.  J.  L.  222,  25  N.  J.  L. 
57;  Puster  v.  Parker  Mercantile  Co. 
(N.  J.  Bq.),  59  Atl.  232. 

New  York.  In  Pope  v.  Terre  Haute 
Car  &  Manufacturing  Co.,  87  N.  T.  137, 
a  rule  contrary  to  that  stated  in  the 
text  was  announced  and  service  on 
an  ofScer  temporarily  in  the  state  was 
upheld,  even  though  the  corporation 
was  not  doing  business  in  the  state. 
In  later  decisions,  however,  conform- 
ing to  the  decisions  of  the  United 
States  (see  cases  cited  supra,  this 
note),  the  court  changed  to  the  rule 
announced  in  the  text  denying  the 
suf&eiency  of  such  service.  Eobert 
Dollar  Co.  v.  Canadian  Car  &  Foundry 
Co.,  220  N.  T.  270,  116  N.  E.  711; 
Bagdon  v.  Philadelphia  &  Beading 
Coal  &  Iron  Co.,  217  N.  Y.  432,  L.  E. 
A.  1916  F  407,  Ann.  Cas.  1918  A  389, 
101  N.  E.  1075.  For  further  discus- 
sion of  the  New  York  deeisionjs,  see 
infra,  this  section. 


10403 


§  6041] ■ 


Private  Coepokations 


[Ch.  65 


defendant  foreign  corporation  owned  no  property,  had  no  place  of 


Oregon.  Aldrioh  v.  Anchor  Coal  & 
Development  Co.,  24  Ore.  32,  41  Am. 
St.  Eep.  831,  32  Pao.  756. 

Pennsylvania.  Phillips  v.  Library 
Co.,  141  Pa.  St.  462,  23  Am.  St.  Eep. 
304,  21  Atl.  640;  Dawson  v.  Campbell, 
2  Miles  170;  Nash  v.  Evangelical 
Lutheran  Church,  1  Miles  78. 

South  Carolina.  Abbeville  Blee. 
Light  &  Power  Co.  v.  Western  Elec. 
Supply  Co.,  61  S.  C.  361,  55  L.  R.  A. 
146,  185  Am.  St.  Eep.  890,  39  S.  E. 
559;  Hester  v.  Easm  Fertilizer  Co.,  33 
S    C.  609,  12  S.  E.  563. 

Utah.  Honerine  Mining  &  Milling  Co. 
V.  Tallerday  Steel  Pipe  &  Tank  Co., 
31  Utah  S26,  88  Pae.  9. 

Washington.  Carstens  &  Earle  v. 
Leidigh  &  Havens  Lumber  Co.,  18 
Wash.  450,  39  L.  R.  A.  548,  63 
Am.  St.  Eep.  906,  51  Pao.  1051. 

West  Virginia.  Hayman  v.  Monon- 
gahela  Consol.  Coal  &  Coke  Co.,  81  W. 
Va.  144,  94  S.  E.  36. 

"Under  the  general  law  it  would 
seem  that  the  mere  casual  presence  of 
an  officer  of  the  corporation  in  the 
state,  not  engaged  in  the  business  of 
the  corporation,  will  not  aufllce  to  war- 
rant service  of  process  as  against  the 
corporation  upon  him.  St.  CJair  v. 
Cox,  106  U.  S.  350,  358,  27  L.  Ed.  222. 
It  seems  clear  from  the  evidence  ad- 
/duced  that  Paine  was  in  California 
purely  in  his  private  capacity  on  a 
pleasure  trip,  and  not  in  any  wise  afl 
representative  of  defendant  Corpora- 
tion. The  secretary  of  a  corporation^ 
away  from  its  domicile,  'does  not 
carry  the  corporation  in  his  pocket.' 
louden  Machinery  Co.  v.  American 
^.IVable  Iron  Co.  (C.  C.)  127  Fed. 
i.  For  this  reason  I  am  con- 
•  1  li  to  hold  that  motion  to  quash 
zee  of  summons  as  made  upon  him 
.  .lould  be  granted.  Premo  Co.  v. 
Jersey-Creme  Co.,  200  Fed.  352,  118 
C,  n,  A.  458,  43  L.  R.  A.  (N,  S.)  1015." 


Knapp  V.  BuUoek  Tractor  Co.,  242 
Fed.  543. 

"We  do  not  understand  *  »  *  that 
if  the  president  of  a  New  Jersey  cor- 
poration which  transacts  no  business  in 
this  state,  crosses  the  Delaware  Eiver 
to  dine  with  a  friend  on  this  side,  he 
thereby  carries  the  corporation  with 
him,  and  subjects  it  to  the  jurisdie- 
tiom  of  the  courts  of  this  state  as  to 
contracts  made  or  torts  committed  in 
New  Jersey.  Under  such  circum- 
stances he  is  not  here  in  his  repre- 
sentative capacity.  He  is  not  the  cor- 
poration, nor  does  he  bring  it  here. 
If  the  rule  were  otherwise,  he  would 
carry  the  corporation  with  him  upon 
a  trip  around  the  world,  and  subject 
it  to  the  jurisdiction  of  every  coun- 
try he  might  visit.  We  will  not  desig- 
nate such. a  proposition  as  absurd,  but 
it  certainly  has  not  a  shadow  of  rea- 
son to  sustain  it."  Phillips  v.  Li- 
brary Co.,  141  Pa.  St.  462,  23  Am.  St. 
Eep.  304,  21  Atl.  640,  quoting  with 
approval  Camden  Rolling  Mill  Co.  v. 
Swede  Iron  Co.,  32  N.  J.  L.  15,  and  dis- 
tinguishing Usher  v.  West  Jersey  E. 
Co.,  126  Pa.  St.  206,  4  L.  R.  A.  261, 
12  Am.  St.  Eep.  863,  17  Atl.  597. 

Where  a  foreign  corporation  is  not 
Soing  any  business  in  the  state,  juris- 
diction is  not  acquired  over  it  by  the 
service  of  process  upon  its  president 
who  was  only  in  the  state  upon  per- 
sonal business,  notwithstanding  <  the 
defendant  had  been  engaged  in  busi- 
ne^  in  the  state  before  the  service 
of"  the  summons,  and  the  president 
had  during  his  visit  to  the  state 
visited  the  office  of  the  plaintifE  in 
reference  to  a  contract  arising  from 
such  business,  but  which  had  been 
completed.  Buffalo  Sandstone  Brick 
Co.  V.  American  Sandstone  Brick  Ma- 
chinery Co.,  141  Fed.  211. 

Under  a  statute  providing  that  any 
foreign  corporation  which  shall  trans- 
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business  and  was  not  transacting  business  in  the  state,  service  of 
process  on  its  vice  president  who  was  temporarily  in  the  state  on  pri- 
vate business  which  had  no  connection  with  the  defendant  or  its  busi- 
ness or  property,  and  who  while  in  the  state  transacted  no  business 
for  or  connected  with  the  defendant,  was  held  to  be  insufficient ;  and 
to  confer  no  jurisdiction  over  the  corporation.*  And  where  a  corpora- 
tion was  doing  no  business  and  had  no  property  in  the  state,  service 
on  a  director,  casually  within  the  state  for  a  few  days  is  not  sufficient 
to  confer  jurisdiction  upon  the  eourt.^  Under  a  statute  providing 
that  service  of  process  against  a  foreign  corporation  may  be  made 
upon  "each  person  or  persons,  company  or  firm  thus  transacting  busi- 


act  business  in  the  state  shall  be 
deemed  to  hold  and  exercise  fran- 
chises therein,'  and  shall  be  liable  to 
suit  in  any  of  the  courts  of  the  state, 
on  any  dealings  or  transactions  there- 
in, a  foreign  corporation,  having  no 
place  of  business  within  the  state,  and 
having  had  no  dealings  or  tl-ansac- 
tious  in  the  state  other  than  the  pur- 
chase of  certain  machinery  at  a 
sheriff's  sale,  cannot  be  served  with 
a  writ  of  replevin  to  recover  the  pos- 
session of  such  property  by  making 
service  upon  an  agent  who  was  tem- 
porarily within  the  state.  Crook  v. 
Girard.Iron  &  Metal  Co.,  87  Md.  138, 
67  Am.  St.  Eep.  325,  39  Atl.  94,  fol- 
lowing Clews  V.  Woodstock  Iron  Co., 
44  Fed.  31. 

Where  a  foreign  corporation  which 
had  done  no  business  in  the  state  of 
New  York  beyond  negotiating  a  mort- 
gage on  its  property  and  having  the 
bonds  secured  thereby  put  on  the  list 
of  the  New  York  Stock  Exchange,  was 
served  wit^  summons  by  service  of  the 
writ  upon  its  president,  who  was  tem- 
porarily in  the  State  of  New  York  at- 
tending to  other  business  matters,  in- 
cluding the  negotiations  of  such 
mortgage,  it  was  held  that  the  cor- 
poration wajs  not  engaged  in  business 
in  that  state  and  that  no  jurisdiction 
over  it  was  acquired  by  service  of 
summons  on  >its  president '  while  tem- 
porarily  in   that   state   for   the   pur- 


poses named.  Clews  v.  Woodstock 
Iron  Co.,  44  Fed.  81,  followed  in  Crook 
V.  Girard  Iron  &  Metal  Co.,  87  Md. 
138,  67  Am.  St:  Eep.  325,  39  Atl.  94. 
■  A  foreign  private  corporation,  main- 
taining no  office  or  agency  in  the  state, 
which  trp,nsports  its  product  to  mar- 
ket in,  its  own  barges,  and  by  means 
of  its  own  steamboats  along  the  Ohio 
Eiver  from  Pittsburgh  to  Cincinnati, 
Louisville  and  other  points,  not  in 
West  Virginia,  is  not  thereby  doing 
business  in  West  Virginia  within  the 
meaning  of  Chapter  121  of  the  Code 
of  W.  Va.  1913,  relating  to  the  service 
of  process.  Nor  is  the  captain  of  one 
of  its  steamboats  temporarily  taking 
refuge  along  the  Wegt  Virginia  shores 
from  the  perils  of  navigation  caused 
by  floating  ice  in  the  river,  an  agent 
of  the  eorpoi'ation,  within  the  mean- 
ing of  any  of  the  statutes  of  the  state 
authorizing  service  of  process  or  no- 
tice on  the  agent  of  a  foreign  corpora- 
tion. Hayman  v.  Monongahela  Coal 
&  Coke  Co.,  81  W.  Va.  144,  94  S.  E.  36. 

4  Johnson  v.  Computing  Scale  Co., 
139  Fed.  339.  See  also  Eemington  v. 
Central  Pac.  E.  Co.,  198  U.  S.  95,  49 
L.  Ed.  959;  Conley,  v.  MathieSon 
Alkali  Works,  190  U.  S.  406,  47  L.  Ed. 
1113,  afE'g  110  Fed.  730. 

5  Remington  v.  Central  Pac.  E.  Co., 
198  IT.  S.  95,  49  L.  Ed.  959;  Ostrander 
V.  Deerfield  Lumber  Co.,  206  Fed.  540. 
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ness  for  the  corporation, "  it  is  held  that  in  an  action  in  which  a  credi- 
tor seeks  to  obtain  a  personal  judgment  against  a  foreign  corporation, 
process  served  upon  its  secretary  while  temporarily  in  the  state  is  not 
sufficient  to  enable  the  plaintiff  to  recover  judgment,  where  the  defend- 
ant had  no  property,  real  or  personal,  in  the  state,  and  beyond  isolated 
transactions,  it  did  not  conduct  a  business  in  the  state,  and  the  trans- 
action which  gave  rise  to  a  claim  on  the  part  of  the  plaintiff  was  not 
brought  about  by  such  secretary.®  Service  on  an  officer  of  a  foreign 
corporation  temporarily  in  the  state  for  the  mere  purpose  of  employ- 
ing an  engineer  is  not  a  legal  service  on  a  corporation  under  a  statute 
providing  tliat  foreign  corporations,  and  the  ofiSeers  thereof  doing 
business  in  tlio  state,  shall  be  subject  to  all  the  liabilities,  restrictions 
and  duties  that  are  or  may  be  imposed  upon  corporations  of  like 
character  organized  under  the  general  laws  of  the  state,  and  shall  have 
no  other  or  greater  powers.'' 

In  some  cases  it  has  been  held  that  where  the  statute  authorizes 
service  of  process  upon  a  certain  officer  of  a  foreign  corporation, 
service  may  be  made  upon  such  officer  if  he  is  found  within 
the  state,  even  though  he  m^y  be  in  the  state  for  the  sole  pur- 
pose of  attending  to  his  private  affairs  and  for  personal  rea- 
sons and  not  on  business  of  the  corporation.*  Thus  under  a  stat- 
ute authorizing  service  of  process  on  a  foreign  corporation  when  serv- 
ice can  be  made  personally  upon  the  president,  treasurer  or  secretary 
thereof,  service  made  upon  the  president  of  a  foreign  corporation, 
who,  found  within  the  state,  was  held  to  be  valid,  although  he  was  in 
the  state  on  his  private  business  and  was  not  actually  engaged  in  the 
service  of  the  corporation  at  the  time  of  service.^  By  this  line  of  cases, 
it  is  said  that  in  order  to  make  such  service  effective,  it  is  not  needful 
that  the  officer  served  should  be  in  the  state  in  his  official  capacity, 

6  Southern  Sawmill  Co.  v.  American  time.     (See  Pope  v.  Terre  Haute  Car 

Hard  "Wood  Lumber  Co.,  115  La.  237,  &   Manufacturing  Co.,   87   N.  T.   137, 

112  Am.  St.  Eep.  267,  38  So.  977.  aff'g   24  Hun  238,   60   How.  Pr.  419; 

1  Schillinger  Bros.  Co.  v.  Henderson  Hiller  v.  Burlington  &  M.  E.  E.  Co.,  70 

Brewing  Co.,  107  111.  App.  335.  N.  Y.  223;  Smith  v.  Western  Pac.  R. 

SVenner    v.    Denver    Union    Water  Co.,  154  App.  Div.  130,  139  N.  Y.  Supp. 

Co.,   40   Colo.   212,   122   Am.   St.  Eep.  129),  but,  as  seen  infra,  in  this  see- 

]036,  90  Pac.  623;  Jester  v.  Baltimore  tion,  the  contrary  rule  is  followed  in 

Steam  Packet  Co.,  131  N.  C.  54,  42  S.  the  later  eases. 

E.  447,  following  Pope  v.  Terre  Haute  9  Pope  v.  Terre  Haute  Car  &  Man- 
Car  &  Manufacturing  Co.,  87  N.  Y.  137.  ufacturing  Co.,  87  N.  Y.  137;  Jester 
See  Cameron  &  Co.  v.  Jones,  41  Tex.  v.   Baltimore   Steam   Packet   Co.,  131 
Civ.  App.  4,  90  S.  W.  1129.    This  view  N.  C.  54,  42  S.  E.  447. 
was  also  taken  in  New  York   at  one 
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or  engaged  in  the  business  of  the  corporation,  or  that  the  corporation 
should  have  any  property  in  the  state,  or  that  the  cause  of  action 
should  have  arisen  in  the  state. ^^    These  cases,  however,  have  no  weight 


10  Sadler  v.  Boston  &  Bolivia  Rub- 
ber Co.,  202  N.  Y.  547,  95  N.  E.  1139, 
afe'g  140  N.  Y.  App.  Div.  367,  125  N. 
Y.  Supp.  405;  Pope  v.  Terre '  Haute 
Car  &  Manufacturing  Co.,  87  N.  Y. 
137,  quoted  with  approval  in  Jester  v. 
Baltimore'  Steam  Packet  Co.,  131  N. 
C.  54,  42  S.  E.  447.  As  the  rule  which 
now  obtains  in  New  York,  see  the 
first  note  in  this  section. 

In  Jester  v.  Baltimore  Steam  Packet 
Co.,  131  N.'  C.  54,  42  S.  E.  447,  Mont- 
gomery, J.,  said:  "The  just  and  legal 
foundation  for  such  service  rests  in 
the  duty  of  the  officer  to  report  such 
service,  and  that  the  corporation 
would  by  that  means  receive  notice. 
A  judgment  obtained  in  an  action  thus 
commenced  would  be  valid  in  this 
state  and  enforceable  against  any 
property  at  any  time  found  in  this 
state.  What  effect  it  would  have  in 
another  state  we  need  not  discuss. 
*  *  *  The  Court  of  Errors  and  Ap- 
peals of  New  Jersey,  in  the  ease  of 
Moulin  V.  Trenton  Mut.  Life  &  Fire 
Ins.  Co.,  24  ,N.  J.  L.  222, — a  case  in 
which  a  judgment  creditor  commenced 
an  action  in  that  state  upon  a  judg- 
ment obtained  in  the  state  of  New 
York, — the  defendant  having  been  a 
foreign  corporation,  without  property 
in  the  state,  the  cause  of  action,  not 
haying  arisen  in  the  state,  the  corpo- 
ration having  no  business  in  the  state, 
and  the  president  being  accidentally 
in  the  state  on  a  visit  when  the  sum- 
mons was  served  on  him,  refused  to 
recognize  the  validity  of  the  judg- 
'  ment.  There  was  no  such  statutory 
law,  however,  in  New  Jersey  as  ex- 
isted in  New  York  in  reference  to 
the  service  of  process  on  foreign  cor- 
porations." \ 

Under  a  statute  providing  that  in 
any  suit  against  a  foreign  corporation 


citation  or  other  process  may  be 
served  on  the  president,  vice  presi- 
dent, secretary,  treasurer  or  general 
manager,  or  upon  any  local  agent  with- 
in the  state,  of  such  foreign  corpora- 
tion, it  is  held  that  service  upon  the 
secretary  who  was  casually  within  the 
state  on  his  own  private  business  was 
sufficient  to  give  the  court  jurisdiction 
to  render  a  judgment  in  rem,  even 
though  the  corporation  had  transacted 
no  business  in  the  state.  Cameron  & 
Co.  v.  Jones,  41  Tex.  Civ.  App.  4,  90  S. 
W.  1129,  distinguishing  Eeifsnider  v. 
American  Imp.  Pub. -Co.,  45  Fed.  433; 
Bentlif  v.  London  &  Colonial  Finance 
Corporation,  44  Fed.  668,  and  Clews 
V.  Woodstock  Iron  Co.,  44  Fed.  31, 
and  saying:  "These  and  other  cases 
announcing  generally  the  doctrine  that 
service  upon  an  officer  of  a  foreign 
corporation  casually  in  the  state,  and 
not  upon  any  business  of  the  corpora- 
tion, does  not  confer  jurisdiction, 
either  expressly  or  impliedly  limit  the 
applicatiom  of  the  doctrine  to  actions 
in  personam,  and  for  the  recovery  of 
personal  judgments.  In  the  case  of 
St.  Clair  v.  Cox,  135  U.  S.  350,  27  L. 
Ed.  222,  the  judgment  under  discussion 
had  been  commenced  by  attachment 
and  the  property  attached  had  been 
sold  for  the  satisfaction,  in  part,  of  the 
judgment.  With  reference  to  this 
judgment,  the  court  says:  'The  judg- 
ment of  the  district  court  in  Michigan 
was  rendered  in  an  action  commenced 
by  attachment.  If  plaintiffs  in  that 
action  were,  at  its  commencement, 
residents  of  the  state,  of  which  some 
doubt  is  expressed  by  counsel,  the 
jurisdiction  at  the  court,  under  the 
writ,  to  dispose  of  the  property  at- 
tached, cannot  be  doubted,  so  far  as 
was  necessary  to  satisfy  their  demand. 
No    question    was    raised    as    to    the 
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in  view  of  the  decisions  of  the  Federal  Supreme  Court  which  is  the 
final  arbiter  of  what  service  of  process  is  sufficient  to  give  the  state 
court  jurisdiction  to  render  a  personal  judgment  against  a  foreign 
corporation.^^  Thus  it  is  held  by  such  court  that  service  of  summons 
within  the  state  upon  resident  directors  of  a  foreign  corporation  is 
insufficient  to  give  the  ijourt  jurisdiction  of  such  corporation,  where 
at  the  time  of  such  service  it  had  ceased  to  do  business  in  the  state, 
and  it  had  designated  no  agent  in  the  state  upon  whom  service  of 
process  could  be  made.^^    The  courts  of  New  York  have  receded  from 


validity  of  the  judgment  to  that  ex- 
tent, the  judgment  established  noth- 
ing as  to  its  liability,  beyond  the 
amount  which  the  proceeds  of  the 
property  discharged.'  This  is  the 
Same  general  doctrine  announced  in 
Pennoyer  v.  Neff,  95  V.  S.  714,  24  L. 
Ed.  565.  *  *  .  *  Even  in  cases  of 
action  in  personam,  however,  it  seems 
to  be  held  that  to  render  invalid  serv- 
ice upon  an  officer  of  the  foreign  cor- 
poration casually  in  the  state,  it  musf 
appear  that  the  corporation  was  nofr 
engaged  in  business  in  the  state." 

11  Conley  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  47  L.  Ed.  1113. 

12  Conley  v.  Mathieson  Alkali 
Works,  190  V.  S.  406,  47  L.  Ed.  1113. 
In  this  case  a  resident  of  New  York 
brought  suit  in  a  state  court  of  New 
York  against  a  corporation  organized 
under  the  laws  of  Virginia.  The  case 
was  removed  to  the  federal  court  of 
the  district.  A  motion  was  made  in 
the  latter  court  to  set  aside  the  sum- 
mons and  service  as  nail  and  void, 
which  was  granted.  In  error  tq  review 
the  order  which  set  aside  such  service 
of  summons,  it  was  urged  that  the 
state  decisions  (Tuchband  v.  Chicago 
&  A.  E.  Co.,  115  N.  Y.  437,  22  N.  E. 
360;  Hiller  v.  Burlington  &  M.  River 
E.  Co.,  70  N.  Y.  223,  and  Pope  v.  Terre 
Haute  Car  &  Manufacturing  Co.,  87  N. 
Y.  139)  sustained  the  validity  of  such 
service.  Mr.  Justice  MoKenna  in  af- 
firming such  order  of  the  lower  fed- 
eral court  said:  "But  granting  the 
existence  of  a  cause  of  action,  it  is  not 


every  service  upon  an  ofScer  of  a  cor- 
poration which  will  give  the  state 
court  jurisdiction  of  a  foreign  corpo- 
ration. This  was  declared  in  Goldey 
V.  Morning  News,  156  U.  S.  518,  29  L. 
Ed.  517.  The  case  arose  in  New 
York  and  the  question  presented  was 
'whether,  in  a  personal  action  against 
a  corporation  which  neither  is  incor- 
porated nor  does  business  within  the 
state,  nor  has  any  agent  or  property 
therein,  service  of  the  summons  upon 
its  president,  temporarily  within  the 
jurisdiction,  is  sufficient  service  upon 
the  corporation.'  As  there  was  a  dif- 
ference between  the  rulings  of  the 
state  court  of  New  York  and  the  cir- 
cuit courts  of  the  United  States  on 
the  question,  it  was  elaborately  con- 
sidered 'upon  principle  and  in  the 
light  of  previous  decisions  of :  this 
court.'  The  decisions  were  examined, 
and  the  question  was  answered  in  the 
negative,  and  it  was  announced  as  '  an 
elementary  principle  of  jurisprudence, 
that  a  court  of  justice  cannot  acquire 
jurisdiction  of  a  person  who  has  no 
residence  within  its  territorial  jurisdic- 
tion, except  by  actual  service  of  no- 
tice within  the  jurisdiction  upon  Min- 
or upon  some  one  authorized  to  accept 
service  in  his  behalf,  or  by  his  waiver, 
by  general  appearance  or  otherwise, 
of  the  want  of  due  service  upon  him. 
Whatever  effect  a  constructive  serv- 
ice may  be  allowed  in  the  courts  of 
the  same  government,  it  cannot  be 
recognized  as  valid  by  the  courts  of 
any    other    government."      *      *      ♦ 
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their  former  rulings  and  now  hold  that  service  of  process  upon  an 


Goldey  v.  Morning  News  was  af- 
firmed in  Wabash  Western  E.  Co.  v. 
Brow,  164  U.  S.  271,  41  L.  Ed.  431. 
The  principle  announced  in  Goldey  v. 
Morning  News  covers  the  ease  at  bar. 
The  residence  of  an  officer  odE  a  corpo- 
ration '  does  not  necessarily  give  the 
corporation  a  domicile  in  the  state.  He 
must  be  there  officially- — there  repre- 
senting the  corporation  in  its  business. 
St.  Clair  v.  Cox,  106  U.  S.  350,  27  L. 
Kd.  222." 

In  Carstens  &  Earles  v.  Leidigh  & 
Havens  Lumber  Co.,  18  Wash.  450,  39 
L.  ft.  A.  548,  63  Am.  St.  Eep.  906,  51 
Pac.  1051,  the  Supreme  Court  of  the 
state  of  Washington,  in  holding  that  " 
where  a  foreign  corporation  had  never 
engaged  in  business  in  the  state  or 
had  any  property  therein,  or  an  office 
for  the  transaction  of  business  there- 
in, or  an  officer  or  agent  residing  in 
the  state,  service  of  process  upon  the 
president  of  the  corporation  who  at 
tlie  time  of  service  was  only  casually 
and  temporarily  in  the  state  and  had 
since  departed  therefrom,  was  insuffi- 
cient to  cohfer  jurisdiction  upon  the 
court,  said:  "It  is  not  questioned,  by 
any  of  the  cases  that  we  have  seen, 
that  where  a  summons  has  been  served 
upon  an  officer  of  a  corpoi:ation  for 
whose  acts  the  corporation  is  bound, 
where  the  statute  provided  for  a  legal 
service  on  such  agents  or  parties,  the 
jurisdiction  of  the  state  court  over 
foreign  corporations  attached.  But  in 
this  case  it  does  not  appear  to  us 
that  service  was  made  under  the  stat- 
ute or  in  any  other  way  that  has  ever 
been  maintained  by  any  court,  viz.,  by 
serving  an  officer  of  the  foreign  cor- 
poration which  had  no  place  of  busi- 
ness in  the  state,  such  officer  being 
simply  temporarily  present  in  the 
state.  And  most  of  the  cases  cited 
by  appellant,  as  we  before  indicated, 
are  cases   simply   sustaining  jurisdic- 


tion under  statutes  which  provide 
for  legal  service.  It  is  true  that  in 
Hiller  v.  Burlington  &  M.  E.  Co.,  70 
N.  Y.  223,  a  service  upon  a  director 
of  a  foreign  corporation  in  the  state 
of  New  York,  while  he  was  there  tem- 
porarily on  his  own  business,  was  a 
good  service  and  a  sufficient  com- 
mencement of  the  action,  although  de- 
fendant had  no  property  in  the  state, 
but  in  that  case  it  was  determined 
by  the  court  that  the  contract  was 
made  in  the  state  of  New  York.  There 
the  plaintiff  had  made  a  contract  to 
enter  defendant's  service  for  a  term 
of  years,  his  business  being  to  pro- 
cure emigrants  to  purchase  and  settle  • 
on  defendant 's  lands  in  Nebraska. 
Plaintiff  was  bound,  under  the  con- 
tract, '  to  maintain  during  the  whole 
time  an  office  in  the  city  of  New  York, 
and  was  to  go  to  Europe  for  two  or 
three  months  to  arrange  for  emigra- 
tion, and,  in  accordance  with  said 
contract,  opened  and  kept  open  in  the 
city  of  New  York  the  office,  until  the 
contract  was  terminated  by  the  de- 
fendant. In  that  case  the  court  very 
properly  held  that  in  an  action,  for 
services  under  the  contract,  and  for 
damages  under  the  breach,  it  was  to 
be  assumed  that  the  parties  under- 
stood that  plaintiff's  principal  duties 
under  the  contract  would  be  dis- 
charged in  New  York  City,  and  that, 
therefore,  the  cause  of  action  arose 
within  that  state.  Substantially  ■  the 
same  doctrine  was  announced  in  Pope 
V.  Terre  Haute  Car  &  Manufacturing 
Co.,  87  N.  Y.  137.  But  the  court  in 
those  cases  was  construing  a  statute 
vastly  different  from  our  gtatute,  and 
maintained  the  doctrine  that  the  man 
ner  of  service  depended  entirely  upon 
the  legislature.  These  cases,  however, 
stand  alone,  so  far  as  the  announce- 
ment of  the  doctrine  is  concerned  that 
the  service  on  the  officer  at  a  foiJeign 
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officer  or  agent  of  a  foreign  corporation  is  valid  only  when  he  is  in 
the  state  representing  the  corporation  in  its  business.^'     It  is  held 


corporation  who  is  temporarily  in  the 
state  is  a  good  service,  with  the  pos- 
sible exception  of  Klopp  v.  Water- 
works Co.,  34  Neb.  808,  52  N.  W.  819, 
a  Nebraska  case;  though  this  case  is 
not  in  point  here,  for  the  reason  that 
the  statute  of  Nebraska  was  entirely 
different  from  our  statute,  and  for  the 
further  reason  that  it  was  conceded  in 
that  case  that  the  debt  was  contracted 
in  Nebraska,  while  the  finding  of  the 
cofurt  in  this  case  is  to  the  contrary, 
and,  even  if  we  consider  the  com- 
plaint, there  is  nothing  there  that 
would  indicate  that  the  debt  had  been 
contracted  in  this  state.  The  doe- 
trine  announced  in  the  New  York 
cases  has  not  been  followed  by  the 
federal  courts.  See  Bentlif  v.  Finance 
Corp.,  44  Fed.  667." 

13  Bagdon  v.  Philadelphia  &  Bead- 
ing CoaJ  &  Iron  Co.,  217  N.  T.  432, 
L.  E.  A.  1916  P  407,  Ann  Cae.  1918  A 
389,  111  N.  E.  1075,  rev'g  170  N.  T. 
App.  Div.  594,  156  N.  Y.  Supp.  647; 
Magnolia  Metal  Co.  v.  Savannah  Sup- 
ply Co.  (N.  Y.  Misc.),  157  N.  Y.  Supp. 
355. 

"The  undisputed  evidence  is  that 
the  defendant's  president  at  the  time 
of  service  wajs  not  in  the  state  of  N  ew 
York  on  any  business  or  interest  of 
the  defendant  and  that  the  defendant 
had  no  property  in  this  state  nor  any 
office  therein  for  the  transaction  of  its 
business.  Under  the  rules  laid  down 
in  Pope  V.  Terre  Haute  Car  &  Mfg. 
Co.,  87  N.  Y.  137,  and  followed  in 
numerous  cases,  such  a  service  as  here 
attempted  has  been  held  effectual,  de- 
spite the  fact  that  the  United  States 
Supreme  Court  has  quite  uniformly 
held  contrary  to  the  New  York  state 
rule.  Sadler  v.  Boston  &  Bolivia  Rub- 
ber Co.,  140  App.  Div.  367,  368,  125  N. 
Y.  Supp.  405,  406,  affirmed  202  N.  Y. 
547,  95  N.  E.  1139.    In  the  Sadler  Case, 


supra,  the  court  expressly  said:  'Of 
course,  we  are  bound  to  follow  the 
rule  of  our  own  Court  of  Appeals,  un- 
less that  rule  is  violative  *  *  » 
of  the  Federal  ConBtitution,  or,  the 
Court  of  Appeals  has  itself  rescinded 
the  rule  in  the  Pope  Case  and  con- 
formed to  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States.' 
And  further  on  the  court  referred  to 
the  opinion  of  the  Court  of  Appeals 
in  Grant  v.  Cananea  Consol.  Copper 
Co.,  189  N.  Y.  241,  82  N.  E.  191,  in 
which  it  was  said:  'But  it  is  eon- 
tended  that  the  provisions  of  the  Code 
are  violative  of  the  provision  of  the 
Constitution  of  the  United  States,  al- 
ready referred  to  (i.  e.,  the  Fourteenth 
Amendment).  This  we  cannot  admit.' 
As  there  had  not  been  any  departure 
by  the  Court  of  Appeals  from  the  rule 
in  the  Pope  Case,  and  as  that  court 
had  expressly  stated  in  the  Grant 
Case,  supra,  that  it  would  not  admit 
that  our  Code  provisions  applicable  to 
the  service  of  process  upon  a  foreign 
corporation  were  violative  of  the  due 
process  clause  of  the  Federal  Consti- 
tution, the  Appellate  Division  was 
constrained  to  follow  the  Court  of 
Appeals.  The  United  States  Supreme 
Court,  however,  on  April  12,  1915,  has 
handed  down  a  decision  in  Riverside 
&  Dan  Eiver  Cotton  Mills  v.  Menefee, 
237  U.  S.  189,  59  L.  Ed.  910,  in  which  it 
explicitly  holds  as  void  a  service  upon 
a  resident  director  of  a  foreign  cor- 
poration, where  the  defendant  had  not 
come  into  the  state  in  which  the  serv- 
ice was  attempted  for  the  purpose  of 
doing  business  therein  and  had  no 
prO(perty  there  and  no  qualified  agent 
therein  upon  whom  process  may  be 
served,  notwithstanding  that  such 
service  was  effected  pursuant  to  the 
statutes  of  the  state  in  which  the  at- 
tempted service  was  made.    The  court 
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in  some  of  the  cases  Ijiat  where  the  officer  or  agent  of  the  corporation 
is  sent  into  the  state  on  business  of  the  corporation,  service  of  process 
upon  him  confers  jurisdiction  over  the  corporation,^*  and  that  a  for- 
eign manufacturing  corporation  which  has  made  many  sales  and  deliv- 


concludes  its  orpinion  in  the  following 
words:  'It  is  true  that  in  most  of  the 
decided  cases  questions  concerning 
judgments  rendered  without  a  hearing 
under  the  circumstances  here  disclosed 
have  arisen  from  attempts  to  enforce 
such  judgments  in  jurisdictions  other 
than  the  one  wherein  they  were  ren- 
dered, presumably  because  the  defense 
of  want  of  due  process  was  not  ma^e 
until  the  judgments  had  been  entered 
and  an  effort  to  enforce  them  was 
made.  But  the  fact  that  because  un- 
observedly  or  otherwise  judgments 
have  been  rendered  in  violation  of  the 
due  process  clause  and  their  enforce- 
ment has  been  refused, under  the  full 
faith  and  credit  clause  affords  no 
ground  for  refusing  to  apply  the 
,due  process  clause  and  preventing 
that  from  being  done  which  is  by  it 
forbidden  and  which  if  done  would  be 
void  and  not  entitled  to  enforcement 
under  the  full  and  credit  clause.  The 
two  clauses  are  harmonious  and  be- 
cause the  one  may  be  applicable  to 
prevent  a  void  judgment  being  "en- 
forced affords  no  ground  for  denying 
eflcaey  to  the  other  in  order  to  per- 
mit a  void  judgment  to  be  rendered.' 
We  have  thus  a  construction  by  the 
highe;9t  tribunal  in  the  land  in  effect 
overruling  the  Court  of  Appeals  that 
such  a  service  as  was  here  attempted 
is  violative  of  the  United  States  Con- 
stitution and  that  it  is  the  duty  of  the 
court  to  prevent  that  from  being  done 
which  is  forbidden  by  the  due  process 
clause.  The  mandate  of  the  United 
States  Supreme  Court  makes  it  incum- 
bent upon  this  court  to  hold  the  serv- 
ice of  the  summons  and  complaint 
upon  the  president  of  the  defendant 
corporation  ineffective  and  compels 
the  vacation  of  such  service."     Mag- 


nolia Metal  Co.  v.  Savannah  Supply 
Co.  (N.  Y.  Misc.),  15?  N.  Y.  Supp. 
355.' 

See  also  Bagdon  v.  Philadelphia  & 
Beading  Coal  &  Iron  Co.,  217  N.  Y. 
432,  L.  E.  A.  1916  ¥  407,  Ann.  Casi 
1918  A  389,  111  N.  E.  1075,  rev  'g  170 
N.  T.  App.  Div..  594,  156  N.  Y.  Supp. 
647,  holding  that  service  of  process 
upon  the  president  of  a  foreign  cor- 
poration was  valid  only  when  he  was 
in  the  state  representing  the  corpora- 
tion oflScially  in  its  business.  Car- 
dozo,  J.,  said:  "It  is  true  that  even 
the  president  of  a  foreign  corporation 
may  be  here  without  bringing  the  cor- 
poration itself  within  this  jurisdiction. 
He  must  be  here  'officially,  represent- 
ing the  corporatibn  in  its  business. ' 
Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  406,  47  L.  Ed.  1113;  Eendali 
y.  American  Automatic  Loom  Co.,  198 
U.  S.  477,  49  L.  Ed.  1133;  Goldey  v. 
Morning  News,  156  V.  S.  518,  39  L. 
Ed.  517.  To  give  judgment  in  viola- 
tion of  that  rule  is  to' condemn  the 
corporation  unheard,  and  to  ignore  the 
essentials  of  due  process  of  law.  Dicta 
to  the  contrary  in  Grant  v.  Cananea 
Consol.  Copper  Co.,  189  N.  Y.  241,  82 
N.  E.  191,  must  yield  to  the  later  deci-, 
sion  in  Riverside  &  Dan  Eiver.  Cotton 
Mills  V.  Menefeej  237  U.  S.  189,  192, 
59  L.  Ed.  910.  But  when  a  foreign 
corporation  is  engaged  ,in  business  in 
New  Yorrk,  and  is  here  represented  by 
an  ofBcer,  he  is  its  agent  to  ac- 
cept service,  though  the  cause  of  ac- 
tion has  no  relation  to  the  business 
here  transacted.  That  was  held  in 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 
100,42  L.Ed.  964." 

14  Rush  v.  Foos   Mfg.   Co.,   20   Ind. 
App.  515,  51  N.  E.  143. 
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eries  in  a  state,  and  is  present  there  through  an^  agent  sent  i  into  the 
state  in  connection  with  the  corporation's  business,  with  power  to 
receive  moneys  for  sales  or  to  adjust  controversies  arising  out  of  sales, 
may  be  served  with  process  through  such  agent  in  a  suit  arising  out 
of  such  business.^^  Under  a  Statute  providing  that  where  a  foreign 
corporation  has  no  office  or  place  of  business  in  the  state,  service  of 
process  may  be  made  upon  an  officer,  agent  or  employee  transacting 
business  for  it  in  the  state,  an  agent  of  a  f orfeigii  corporation  which  has 
no  office  of  place  of  business  in  the  state,  and  never  transacted  any 
business  therein j  who  is  sent  into  the  state  by  it  to  investigate  a  claim 
for  damages  for  personal  injuries  inflicted  in.  another  gtate,  is  not 
transacting  business  in  the  state  for  the  corporation  so  as  to  be  subject 
to  such  service  of  process.^*  The  casual  return  of  an  officer  for  a  sin- 
gle transaction  of  business  for  the  corpo'fatiori'  thoilgh  related  to  its 
former  contracts  is  not  such  a  return  as  eriables  him  to  be  served  so 
as  to  give  the  court  jurisdiction  to  render  personal  judgment  against 
it." 

Where  the  officer  upon  whom  the  process  was-  setved  was  a  general  • 
officer  of  the  defendant  foreign  corporation  Who  was  temporarily  in 
the  state  at  the  time  of  the  service  engaged  in  attempting  to  adjust 
the  differences  between  the  corporation  and  the  plaintiff  in  the  matter 
upon  which  the  plaintiff  based  his  right  to  recover,  and  such  service 
was  made  while  such  negotiations  were  in  progress,  it  was  held  that 
such  service  conferred  jurisdiction  upon  the  court  over  the  corpora- 
tion, and  a  plea  to  the  jurisdiction  was  overruled.^'  Consequently 
where  the  defendant  foreign  corporation  is  doing  business  in  the  state, 
service  upon  its  secretary  temporarily  in  the ;  state  for  the  purpose  of 
adjusting,  and  engaged  in  adjusting  the  corporate  liability  upon  which 

IB  International    Harvester    Co.    y.  17  Noel  Const. '  Co.  of  Baltimore  City ' 
Kentucky,   234   V.   S.   579,   58  L.  Ed.  v.   George  W.  Smith  &  Co.,  193  Fed. 
1479;  Herndon-Carter  Co.  v.  James  N.  492.     See  also   §  2957,  supra,   §§  6042, 
Norris,  Son  &  Co.,  224  U.  S.  496,  56  6045,  6046,  infra. 
L.  Ed.  857;   Chicago  Board  of  Trade  M  Brush  Creek  Coal  &  Mining  Co.  v. 
V    Hammond  Elevator  Co.,  198  U.  S.  Morgan-Gardner    Elee.    Co.,    136   Fed. 
424,  49  L.  Ed.  1111;  New  Haven  Pulp  505;   Houstbn  v.  Eiler  &  Stowell  Co., 
&  Board  Co.  v.  Dorwington  Mfg.  Co.,  85  Fed.   757;   Fond  du  Lac  Cheese  &• 
130  Fed.  605.    See  also  Payne  &  Jou-  Butter  Co.  v.  Henilingsen' Produce  Co.,' 
bert  V.  East  Union  Lumber  Co.,  109  141  Wis.  70,  123  N.  W.  640.    See,  how- 
La.  706,  33  So.  739;  Gravely  v.  South-  ever,  Williaih  Grace  Co.  v.  Henry  Mar- 
crn  lee  Mach.  Co.,  47  La.  Ann.  389,  tin'  Brick  Mach.   Mfg.   Co.,   174  Fed. 
16  So.  866.  131,   distinguishing  Houston   v.  Filer 

16  Painter  v.  Colorado  Springs  &  C.  &  Stowell  Co. ,85  Fed.  757;   Loudon 

C.  Dist.  E.  Co.,  127  Mo.  App.  248,  104  Machinery  Co.  v.  American  Malleable 

S,  W.  1139.  Co.,  127  Fed.  1008.  •        -• 
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the  suit  was  brought  is  sufficient  tO;  confer  jurisdiction  upon  the  court 


See  §  6021,  supra. 

In  Brush  Creek  Coal  &  Mining  Co. 
V.  Morgan-Gardner  Elec.  Co.,  136  Fed. 
505,  in  holding  that  where  the  officer 
upon  whom  the  process  was  served  was 
a  general  officer  of  the  -defendant  cor- 
poration and  who  came'  into  the  state 
for  the  purpose  of  adjusting  a  con- 
troversy between  the  corporation  and 
the  plaintiEE  in  reference  to  the  mat- 
ter upon  which  the  suit  was  based, 
service  upon  him  conferred'  jurisdic- 
tion over  the  corporation,  the  court 
said:  "The  Supreme  Court  has  nbt 
delivered  any  clear  decision  upon  this 
state  of  .facts,  but  much  of  the  lan- 
guage employed  in  the  leading  case  of 
St.  Clair  v.  Cox,  106  U.  S.  350,  throws 
a  strong  indirect  Kght  upon  the  ques- 
tion. That  opinion  quotes  from  the 
case  of  Newell  v.  Great  Western  Rail- 
way -Co.,  19  Mich.  336,  where  the  serv- 
ice was  made  upon  the  treasurer  of  the 
defendant  company  in  the  state  of 
Michigan  while  he  was  there  on. pri- 
vate business.  The  whole  ground  of 
the  reasoning  of  the,  Michigan  court, 
which  is  quoted,  goes  to  the  effect 
that,  if  the  treasurer  had  been  in  the 
state  of  Michigan  on  any  business  of 
the  corporation,  the  court  would  then 
have  acquired  jurisdiction  of  the  cor- 
poration by  service  upon  him.  Com- 
menting upon  that  case  the  Supreme 
Court  said:  'According  to  the  view 
thus  expressed  by  the  Supreme  CoTirt 
of  Michigan,  service  upon  an  agent 
of  a  foreign  corporation  will  not  be 
deemed  sufficient  unless  he  repiresents 
the  corporation  in  the  state.  This 
representation  implies'  that  the  cor- 
poration, does  business  or  has  business 
in  the  state  for  the  transaction  of 
which  it  sends  or  appoints  an  agent 
there.'  Lattr  in  the  opinion,  at  page 
359  of  106  TJ.  S.,  the  court  says:  'The 
transaction  of  business  by  the  cor- 
poration in  the  state,  general  or  spe- 


cial, appearing,  a  certificate  of  service 
by  the  proper  officer  on  a  person  who 
is  its  agent  there  would,  in  our  opin- 
ion, be  sufficient  prima  facie  evidence 
that  the  agent  represented  the  com- 
pany in  the  business.  It  would  then 
be  open,  when  the  record  is  offered  as 
evidence  in  another  state,  to  show  that 
the  agent  stood  in  no  representative 
character  to  the  company,  that  his 
duties  were  limited  to  those  of  a  sub- 
ordinate employee,  or  to  a  particular 
transaction,  or  that  his  agency  had 
ceased  when  the  matter  in  suit  arose. ' 
Much  of  what  is  said  in  this  case 
goes  to  the  question  whether  the  agent 
upon  whom  process  was  served  was 
of  sufficiently  high  grade  so  that  he 
could  be  'properly  deemed  representa- 
tive of  the  foreign  corporation.'  As 
bearing  upon  that  question,  the,  fact 
whether  the  company  was  actually  en- 
gaged in  business  in  the  state,  and 
the  extent  of  the  business  committed 
to  the  management  of  the  agent, 
would  be  material.  But  if  the  officer 
served  as  a  general  officer  of  the  cor- 
poration, then  the  extent  of  the  busi- 
ness transacted  by  him  in  the  state 
is  of  no  importance  in  determining 
the  question  a^  to  whether  he  is  of 
an  official  rank  such  a^  to  make  him 
properly  representative  of  the  com- 
pany. The  precise  question  under 
consideration  was  before  the  Circuit 
Court  for  the  Northern  District  of 
Illinois  in  the  case  of  Houston  v.  Filer 
&  Stowell  Co.,  85  Fed.  757,  and  it 
was  there  held  that,  when  the  man- 
ager of  a  corporation  goes  into  an- 
other state  on  the  business  of  the  cor- 
poration, service  of  ■  summons  against 
the  corporation  in  a  suit  relating  to 
that  business  may  be  made  on  him 
there,  although  the  corporation  does 
not  transact  business  in  the  state  so 
as  to  maker  it  an  inhabitant  thereof. 
In  my  judgment,  the  opinion  in  this 
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over  the  corporation,  and  a  judgment  by  default  against  it  based  on 
such  service  will  not  be  set  aside.^' 

§  6042.  Service  upon  salesmen  of  foreign  corporation.    Frequently 
a  corporation  sends  into  a  state  other  than  that  by  which  it  was  incor- 


ease  is  a  correct  exposition  of  the 
law.  Any  individual  may  be  served 
in  any  state  where  he  is  found  without 
Regard  to  the  place  of  his  residence. 
A  corporation  is  entitled  to  no  greater 
exemption.  It  ought  to  be  held  to 
be  present  in  any  state  to  which  it 
sends  its  general  officer  for  the  trans- 
action of  its  corporate  business.  The 
case  of  St;  Louis  Wire-Mill  Company 
V.  Consolidated  Barb  Wire  Company 
et  al.,  32  Fed.  802,  arising  in  this  cir- 
cuit, and  decided  by  Judge  Thayer, 
does  not  present  the  precise  question, 
for  the  officer  upon  whom  service  was 
made  did  not  enter  the  state  for  the 
purpose  of  carrying  on  any  business 
on  behalf  of  the  corporation,  but  came 
there  for  the  purpose  of  attending  a 
fair  at  St.  Louis;  and  the  question 
now  under  consideration  is  not  con- 
sidered in  the  opinion.  The  case  of 
Eirich  v.  Donnelly  Contracting  Com- 
pany (C.  C),  104  Fed.  1,  is  in  point, 
but  seems  to  have  been  decided  upon 
a  misapprehension  of  the  law.  The 
court  there  quashed  the  service  upon 
the  groTjnd  that  the  defendant  was 
not  'found'  in  the  district  of  Ohio; 
evidently  basing  the  decision  upon  the 
earlier  federal  statutes  requiring  that 
the  defendant  be  found  in  the  district 
as  a  condition  of  federal  jurisdiction. 
But  under  the  present  statute  it  is 
sufficient  to  confer  jurisdiction  if  the 
plaintiff  is  a  citizen  of  the  district 
where  the  action  is  brought  and  serv- 
ice is  obtained  bn  the  defendant.  The 
facts  in  the  case  of  Clews  v.  Wood- 
stock Iron  Company  (C.  C),  44  Fed. 
31,  would  also  bring  tl'e  ease  within 
the  question  now  raised,  but  the  ques- 
tion is  not  discussed  in  the  opinion, 
although   the    decision   is   adverse   to 


the  validity  of  the  service.  The  case 
of  United  States  Graphite  Co.  v. 
Pacific  Graphite  Company  (C.  C.) 
68  Fed.  442,  is  likewise  in  point 
on  its  facts,  and  held  against 
the  validity  of  the  service;  but  the 
distinction  which  is  pointed  out  by 
Judge  Grosscup  in  the  case  in  85  Fed. 
757,  is  not  adverted  to  in  the  opin- 
ion." 

A  corporation  is  not  necessarily 
found  in  another  state  merely  because 
its  general  manager  may  be  there,  but 
when  he  is  in  such  state  under  charge 
of  the  corporation  to  do  something 
with  respect  to  the  business  upon 
which  the  suit  is  brought  and  when 
his  being  there  is  not  the  result  of 
fraudulent  enticement,  there  is  no 
reason  why  service  upon  him  is  not 
service  upon  the  corporation,  or  why 
the  corporation  is  not,  in  his  person 
and  during  the  time  covered  by  his 
presence  for  such  a  purpose,  itself 
present  in  the  state.  Houston  v.  Filer 
&  Stowell  Co.,  85  Fed.  757. 

"Not  could  the  defendant  object, 
if  while  here  upon  the  primary  pur- 
pose of  a  pleasure  trip,  he  exercised 
his  official  connection  with  the  com- 
pany in  the  conduct  of  its  ordinary 
business,  and  was  served  in  such  ca- 
pacity. But  if  the  company  did  no 
business  in  the  usual  course  in  the 
state  of  New  York,  if  it  maintained 
no  office,  and  if  it  carefully  observed 
the  rights  of  the  New  York  corpora- 
lion,  so  as  to  leave  to  the  New  York 
corporation  all  business  within  this 
state,  a  different  situation  is  pre- 
sented." Chatfield,  J.,  in  Smithson  v, 
Eomeo,  231  Fed.  349. 

19  Fond  du  Lac  Cheese  &  Butter  Co. 
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porated  traveling  salesmen  to  solicit  orders  for  the  products  of  its 
manufacture,  and  there  arises  the  question  what  is  the  effect  of  service 
of  process  upon  such  a  traveling  salesman  in  an  action  brought  against 
the  corporation  in  such  state.  It  is  settled  by  numerous  decisions  that 
the  procuring  of  orders  in  the  state  by  traveling  agents  of  a  foreign 
corporation,  with  or  without  samples,  or  the  sale  of  goods  in  a  state 
by  samples,  where  the  orders  are  sent  to  a  foreign  corporation  for 
its  approval  in  the  foreign  state,  from  which  the  goods  are  shipped 
to  the  purchaser  in  the  former  state,  does  not  constitute  doing  business 
in  such  state,  where  such  foreign  corporation  had  no  place  of  business 
therein,  and  that  service  of  process  upon  such  traveling  salesman  in 
an '  action  against  the  foreign  corporation  is  insufficient  to  confer 
jurisdiction  upon  the  court  over  the  foreign  corporation,  under  a 
statute  providing  for  the  service  of  process  upon  an  agent  of  a  foreign 
corporation  '* doing  business"  in  the  state,^  Jurisdiction  of  a  foreign 
corporation  is  not  obtained  by  service  upon  one  who  has  mere  author- 
ity to  sell  goods  of  the  corporation  at  a  specified  priee.^*  A  travel- 
ing salesman  sent  into  the  state  to  confer  with  a  person  in  regard 
to  a  difference  between  him  and  the  foreign  corporation,  and  to  make 
to  such  person  definite  propositions  with  a  view  to  adjusting  the  dif- 
ferences and  also  to  report  to  his  principal  any  counter  propositions 
such  person  might  make,  and  having  authority  to  take  orders  for 
machinery  manufactured  by  it,  and  required  to  report  the  same  to 
his  employer  for  approval,  but  no  power"  to  make  an  absolute  sale, 
is  not  an  agent  upon  whom  process  may  be  served  within  the  meaning 
of  a  statute  providing  that  service  can  be  had  upon  an  agent  of  a 
foreign  corporation  only  in  case  that  the  corporation  is  "doing  busi- 
ness" in  the  state.''^  Uiider  a  statute  providing  that  the  summons  or 
any  process  in  any  civil  action  or  proceeding  wherein  a  foreign  cor- 

V.  Henningsen  Produce  Co.,  141  Wis.  673;  Frankel  v.  Dover  Mfg.  Co.,  104 

70,  123  N.  W.  640.  N.  Y.  Suppj  459. 

20  American  Oil  &  Supply  Co.  v.  See  §§5770,  5922,  supra. 
Western  Gas  Const.  Co.,  239  Fed.  505;  Where  a  foreign  corporation  had  an 
Fawkes  v.  American  Motor  Car  Sales  agent  in  the  state  upon  whom  process 
Co.,  176  Fed.  1010;  William  Grace  Co.  might  be  served,  service  made  upon  a 
V.  Henry  Martin  Brick  Mach.  Mfg.  traveling  salesman  who  had  no  con- 
Co.,  174  Fed.  131;  Hefner  v.  American  trol  over  the  business  of  the  corpora- 
Tube  &  Stamping  Co.,  163  Fed.  866;  tion  was  held  insufficient.  Adams 
Strain  v.  Chicago  Portrait  Co.,  126  Mach.  Co.  v.  Castleberry,  84  Ark.  573, 
Fed.  831;  Boardman  v.  S.  S.  McClure  106  S.  W.  940. 

Co.,  123  Fed.  614;   Adams  Mach.  Co.  21  Hodge  v.  Acorn  Brass  Mfg.  Co., 

V.  Castleberry,  84  Ark.  573,  106  S.  W.  50  N.  T.  Misc.  627,  98  N.  Y.  Supp.  673. 

940;  Hodge  v.  Acorn  Brass  Mfg.  Co.,  22  William  Grace  Co.  v.  Henry  Mar- 
50  N.  Y.  Misc.  627,  98  N.  Y.  'Supp.  ^  tin   Brick   Mach.   Mfg.   Co.,   174  Fed. 
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poration  is  defendant,  which  has  property  within  the  state,  or  the 
cause  of  action  arose  therein,  may  be  served  by  delivering  a  copy  of 
such  summons  or  process  to  the  president,  secretary,  or  to  £|,ny  agent 
of  such  corporation,  and  such  service  shall  be  of  the  same  force,  effect 
and  validity  as  like  service  upon  domestic  corporations,  it  is  held  that 
a  jobbing  corporation  which  has  traveling  men  through  the  country 
to  solicit  orders  for  goods  or  wares  cannot  be  held  to  be  doing  busi- 
ness wherever  those  solicitors  go,  so  as  to  be  liable  to  be  served  with 
process  by  delivering  copies  of  the  process  to  such  traveling  men  going 
about  the  country.*'  A  salaried  employee  of  a  foreign  corporation, 
engaged  in  publishing  books,  periodicals  and  magazines,  who  comes 
into  the  state  for  the  purpose  of  soliciting  and  taking  orders  for  adver- 
tising in  such  magazine,  having  power  only  to  quote  rates  as  fixed  by 
the  corporation  at  its  home  office,  and  his  orders  as  to  space  and  copy 
being  subject  to  the  approval  of  the  home  office,  and  who  cannot  make 
definite  contracts,  "but  takes  orders  and  submits  them  for  approval 
to  the  corporation,  which,  through  its  home  office,  makes  all  coUec- 


131,,  distinguishing  Houston  v.  Filer 
&  Stpwell  Co.,  85  Fel.  757. 

Z3  Boardman  v.  S.  S.  MeClure  Co., 
123  Fed.  614.  Lochren,  J.,  said:  "They 
would  not  be  transacting  a  general 
business  of  the  corporations,  which 
would  be  to  sell  goods — either  goods 
that  they  were  dealing  in,  or  goods 
that  they  were  manufacturing.  Many 
manufacturing  foreign  corporations 
are  doing  business  here.  Many  who 
are  manufacturing  farm  machinery 
have  warehouses  in  St.  Paul  and  Min- 
neapolis, and  probably  places  in  dif- 
ferent other  states  where  ■  they  keep 
their  machinery  for  sale  and  sell  it, 
and  have  their  agents  in  charge  mak- 
ing sales.  No  doubt  they  are  doing 
business  in  the  state.  But  I  think 
that  this  is  different  from  a  case  where 
they  merely  send  agents  through  the 
country  to  solicit  orders,  either  from 
those  who  use  the  articles,  or  from 
dealers  in  the  articles." 

In  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  831,  the  above  language  in 
Boardman  v.  S.  S.  McClure  Co.,  123 
Fed.  614,  was  quoted  with  approval. 

Under  a   statute   requiring  foreign 


corporations  doing  business  in  the 
state  to  establish  an  ofSce  or  agency, 
file  articles  of  incorporation,  and  be 
subject  to  local  visitation,  regulation 
and  the  payment  of  taxes  on  its  busi- 
ness, but  excepting  from  its  operation 
"drummers  or  traveling  salesmen,  so- 
liciting business  for  foreign  corpora- 
tions which  are  entirely  nonresident, ' ' 
and  another-  statute  providing  that 
where  a  foreign  corporation  has  not 
complied  with  the  former  statute, 
service  of  process  may  be  made  by 
serving  an  agent  of  the  corporation 
wherever  he  may  be  found,  it  was 
held,  in  an  action  for  malicious  prose- 
cution against  a  foreign  corporation 
which  had  no  oflJee  or  agent  in  the 
state,  service  of  process  upon  an  agent 
v/ho  solicited  business  for  the  corpo- 
ration and  who  received  a  commission 
on  the  business  obtained  for  it,  but 
who  was  not  connected  with  the 
transaction  out  of  which  the  cause  of 
action  arose,  was  insufficient  to  confer 
jurisdiction'  over  the  corporation,  as 
he  was  not  an  agent  within  the  mean- 
ing of  the  statute.  Strain  v.  Chicago 
Portrait  Co.,  126  Fed.  831. 
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tions  and  fixes  the  terms  of  payment,  is  not  an  agent  upon  whom 
service  of  process  may  be  made  within  the  meaning  of  such  a  statute.^* 

Some  of  the  statutes  expressly  except  from  their  operation  drum- 
mers or  traveling  salesmen,  soliciting  business  in  the  state  for  foreign 
corporations.  It  is  held  that  the  term  "drummer"  and  "traveling 
salesman"  have  a  well-known  popular  meaning.  They  are  employees, 
of  foreign  corporations,  employed  to  drum  up  and  solicit  business 
for  the  houses  they  represent.^^ 

In  some  jurisdictions,  however,  it.  is  held  that  under  the  statutes 
there  obtaining,  service  of  process  upon  the  traveling  salesmen  of  a 
foreign  corporation  is  sufficient  to  confer  jurisdiction  upon  the  court.^® 
Thus  under  a  statute  providing  that  where  the  cause  of  action  arose 
in  the  state  service  of  process  may  be  made  upon  any  officer  or  agent 
of  the  corporation,  it  is  held  that  service  upon  a  traveling  salesman 
selling  the  goods  of  a  foreign  corporation  was  sufficient  to  confer 


24  Boardman  v.  S.  S.  MeClure  Co.,      of  a  foreign  corporation  who  not  only 


123  Fed.  614. 

26  Strain  v.  Chicago  Portrait  Co., 
126  Fed.  831,  quoting  with  approval 
Boardman  v.  S.  S.  McClure  Co.,  123 
Fed.  614,  617;  Bragdon  v.  Perkins- 
Campbell  Co.,  19  Pa.  Co.  Ct.  Rep.  305; 
Abbeville  Elec.  Light  &  Power  Co.  v. 
Western  Electrical  Supply  Co.,  61  S. 
C.  361,  55  L.)E.  A.  146,  85  Am.  St. 
Rep.  890,  39  S.  E.  559. 

86  Eyerson  v.  Steere,  114  Mich.  352, 
72  N.  W.  131;  Duluth  Log  Co.  v.  Pulp- 
wood  Co.,  137  Minn.  312,  163  N.  W. 
520;  Hagerty  v.  National  Fur  &  Tan- 
ning Co.,  137  Minn.  119,  162  N.  W. 
1068;  Abbeville  Elec.  Light  &  Power 
Co.  v.  Western  Elec.  Supply  Co.,  61 
S.  C.  361,  55  L.  E.  A.  146,  85  Am.  St. 
Eep.  890,  39  S.  E.  559. 

A  person  sent  into  the  state  by  a 
foreign  corporation  to  solicit  orders 
for  sales  of  its  products  is  an  agent 
uppn  whom  process  against  the  corpo- 
ration may  be  served.  Duluth  Log  Co. 
V.  Bulpwood  Co.,  137  Minn.  312,  163 
N.  W.  520. 

Under  Gen.  St.  Minn.  1913,  §  7735, 
subdiv.  3,  it  is  held  that  service  of 
process  may  be  made  upon  a  salesman 


solicits  orders  for  work  to  be  done  in 
another  state  but  also  is  vested  with 
authority  to  act  in  respect  to  a  con- 
tract for  work  made  in  the  state. 
Hagerty  v.  National  Fur  &  Tanning 
Co.,  137  Minn.  119,  162  N.  W.  1068. 

In  Iowa,  where  an  action  is  brought 
against  a  foreign  corporation  for 
breach  of  warranty  arising  ooat  of  a 
sale  of  an  automobile  manufactured 
by  it,  service  upon  its  sales  agent  is 
sufficient  to  confer  jurisdiction  of  the 
corporation  under  Iowa  Code,  §  3532. 
Pugh  V.  A.  D.  Bothne  Co.,  178  Iowa 
601,  159  N.  W.  1030.  See  also  Morey 
V.  Standard  Separator  Co.,  174 
Iowa  530,  156  N.  W.  719,  oomstru- 
ing  Iowa  Code,  §  3532. 

Under  E.  S.  111.,  e.  11&,  §  8,  service 
of  process  upon  a  sales  agent  of  a  for- 
eign corporation,  which  is  engaged  in 
selling  in  the  state  automobiles  manu- 
factured by  it  is  sufficient  to  confer 
jurisdiction  over  the  corporation, 
where  such  sales  agent  was  appointed 
by  a  general  agent  of  the  corporation 
and  recognized  as  such  sales  agent  by 
the  foreign  corporation.  E.  M.  Owen 
&  Co.  V.  Johnson,  184  111.  App.  90. 
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jurisdiction  upon  the  court  in  an  action  against  such  corporation, 
based  upon  a  cause  of  action  arising  in  the  state.^''  It  was  held  in 
South  Carolina  that  where  a  foreign  corporation  had  no  resident  agent 
in  the  state,  service  of  process  upon  a  traveling  salesman  who  came 
into  the  state  with  relation  to  the  particular  transaction  out  of  which 
the  suit  arose  was  deemed  to  be  sufficient  to  confer  jurisdiction  upon 
the  court  in  an  action  against  the  corporation.^* 

§6043.  Service  on  officer  or  a^ent  fraudulently  brought  within 
jurisdiction.  Where  the  officer  or  agent  of  a  foreign  corporation  is 
induced  to  come  into  a  state  by  a  deception  practiced  upon  him  for 
the  purpose  of  serving  the  summons  upon  him  in  an  action  against 
the  foreign  corporation,  such  service  will  be  set  aside.*®  "Where  a 
policyholder  in  a  fire  insurance  company  under  a  pretext  of  desiring 
to  secure  his  receipt  for  the  payment  of  the  premium  on  his  policy 
at  the  time  of  payment  induced  the  corporation  to  send  such  receipt 
to  the  cashier  of  a  bank  in  the  state  with  instructions  to  deliver  it  on 
payment  of  the  premium  called  for,  and  in  pursuance  of  his  plan, 
after  payment  of  the  premium  and  delivery  to  the  policyholder  of 
the  receipt,  summons  was  served  on  the  cashier  of  the  bank  as  the 


it  Eyerson  v.  Steere,  114  Mich.  352, 
72  N.  "W.  131. 

28  Abbeville  Electric  Light  &  Power 
Co.  v.  Western  Elec.  Supply  Co.,  61 
S.  C.  361,  85  Am.  St.  Eep.  890,  55  L. 
R.  A.  146,  39  S.  E.  559,  quoting  with 
approval  Connecticut  Mut.  L.  Ins.  Co. 
V.  Spratley,  172  U.  S.  602,  43  L.  Ed. 
569,  and  distinguished  in  Jenkins  v. 
Penn  Bridge  Co.,  73  S.  C.  526,  53  S. 
E.  991. 

29  Fitzgerald  &  M.  Const.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  34  L.  Ed. 
608;  Cavanagh  v.  Manhattan  Transit 
Co.,  133  Fed.  818;  Frawley,  Bundy  & 
Wilcox  V.  Pennsylvania  Casualty  Co., 
124  Fed.  259;  Columbia  Placer  Co.  v. 
Bueyrus  Steam  Shovel  &  Dredge  Co., 
60  Minn.  142,  62  N.  W.  115;  Olean  St. 
Ry.  Co.  V.  Fairmont  Const.  Co.,  55  N. 
Y.  App.  Div.  292,  67  N.  Y.  Supp.  165. 

See  §  2988,  supra. 

"It  appears  that  this  person,  who 
^va3  the  managing  director  (that  is, 
the  official  head  of  the  corporation 
under   the   English   law),  was   in   the 


United  States  upon  a  pleasure  trip. 
While  here  he  looked  into  certain 
matters  or  had  certain  negotiations 
with  some  four  parties  who  were  seek- 
ing to  enter  into  business  relations 
with  the  defendant  corporation.  In 
each  instance  this  managing  director 
apparently  confined  his  activities  to 
preliminary  discussion  or  negotiations, 
and  carefully  left  the  making  of  any 
contract  for  formal  action  by  the  cor- 
poration in  England.  It  appears  from 
the  records  that  the ,  defendant  eor- 
portion  owned  a  certain  amount  of 
stock  in  a  New  York  corporation, 
which  maintained  an  office  here  and 
conducted  a  somewhat  similar  busi- 
ness. The  defendant  left  the  ordinary 
business  transactions  to.  the  New  York 
corporation,  as  within  its  territory. 
Under  these  circumstances,  it  could 
not  be  said  that  the  managing  director 
was  improperly  enticed  within  the 
state,  or  that  he  was  brought  here 
under  compulsion."  Smithson  v. 
Roneo,  231  Fed.  349. 
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agent  of  the  insurance  company  in  an  action  against  the  corporation 
by  the  policyholder,  who  relied  upon  a  state  statute  providing  that  any 
person  "who  collects  any  premium  for  insurance  shall  be  deemed  the 
agent  of  the  insurance  company,  unless  he  receives  no  compensation 
for  it,"  it  was  held  that  the  plaintiff  having  entrapped  the  corpora- 
tion within  reach  of  a  summons,  he  could  not  retain  the  advan- 
tage thus  fraudulently  secured,  and  a  judgment  by  default  against 
it  would  be'  set  aside.'" 

§  6044.  Service  on  an  officer  coming  into  state  as  a  witness.  It  is 
a  general  rule  that  a  person  who  attends  a  trial  voluntarily,  or  under 
process  as  a  witness,  or  as  a  party,  is  privileged  from  arrest  on  civil 
process  and  from  service  of  summons.'^    An  officer  of  a  foreign  corpo- 


SOFrawley,  Bundy  &  Wileox  v. 
Pennsylvania  Casualty  Co.,  124  Fed. 
259.  The  court  said:  "But  there  is 
still  another  ground  on  which  the  serv- 
ice must  be  declared  invalid.  It  was 
secured  by  a  trick  which  the  law  will 
not  countenance.  The  assumed  re- 
luctance of  the  plaintiff  Wileox  to 
remit  his  money  to  the  home  office  to 
pay  for  the  renewal  of  his  policy  was 
made  out  of  whole  cloth.  It  was  a 
mere  pretense  to  entrap  the  company 
into  doing  something  which,  as  he  as- 
sumed, would  make  it  liable  to  suit 
in  the  courts  of  Wisconsin  for  the  dis- 
puted bill  of  the  firm.  If  his  position 
was  correct,  that  the  collection  of  his 
premium  through  Joyce  was  the  trans- 
acting of  business  by  the^  company 
within  the  state,  and  made  Joyce  its 
agent,  he  thereby  induced  both  the 
company  and  Joyce  to  violate  the  law 
of  the  state  *  *  »  ;  and  Joyce,  in 
undertaking  to  act  as  agent  without 
a  license,  to  commit  a  misdemeanor. 
But  the  company  did  not  wittingly  of- 
fend. Whatever  was  done  was  solely 
in  response  to  the  suggestion  of  Wil- 
eox, and  for  his  assumed  security  and 
accommodation,  and  it  is  therefore  to 
be  laid  to  his  charge.  Having  enticed 
the  company  within  reach  of  a  sum- 
mons in  this  way  for  the  benefit  of 
his  firm-^Mr.  Bundy,  another  member 


of  it,  being  also  a  party  to  the  scheme 
— clearly  the  plaintiffs  cannot  retain 
the  advantage  thus  fraudulently  se- 
cured, to  say  nothing  of  the  violation 
of  law  involved.  It  is  said  by  Fuller, 
C.  J.,  in  Fitzgerald  Construction  Co. 
V.  Fitzgerald,  137  U.  S.  98,  34  L.  Ed. 
608:  'If  a  person  is  induced  by  false 
representations  to  come  within  the 
jurisdiction  of  a  court  for  the  pur- 
pose of  obtaining  service  of  process 
upon  him,  and  process  is  there  served, 
it  is  such  an  abuse  that  the  court  will, 
on  motion,  set  the  process  aside.'  " 

31  United  States.  Skinner  &  Mounce 
Co.,  Ltd.  V.  Waite,  155  Fed.  828;  Kauff- 
man  v.  Kennedy,  25  Fed.  ,785;  Wilson 
Sew.  Mach.  Co.  v.  Wilson,  2S  Blatchf. 
51,  22  Fed.  803. 

Arkansas.  Martin  v.  Bacon,  76  Ark. 
158,  113  Am.  St.  Eep.  '81,  6  Ann.  Cas. 
336,  88  S.  W.  863. 

Oalifomia.  Fox  v.  Hale  &  Norcross 
'  Silver  Min.  Co.,  108  Cal.  478,  41  Pac. 
328. 

Illinois.  Greer  v.  Young,  120  HI. 
184,  11  N.  E.  167,  rev'g  17  111.  App. 
106. 

Indiana.  Wilson  v.  Donaldson,  117 
Ind.  356,  3  L.  E.  A.  266,  10  Am.  St. 
Bep.  48,  20  N.  E.  250. 

Iowa.  Murray  v.  Wilcox,  122  Iowa 
188,  64  L.  B.  A.  534,  101  Am.  St.  Eep. 
263,  97  N.  W.  1087. 
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ration  who  comes  into  the  state  for  the  purpose  of  giving  testimony 
is  privileged  from  service  of  summons  in  an  action  against  the  corpo- 
ration while  he  is  so  in  attendance  as  a  witness,  and  a  service  made 
under  such  circumstances  will  be  set  aside.'^    Service  of  process  upon 


Kansas.  Bolz  v.  Crone,  64  Kan.  570, 
67  Pao.  1108. 

Maryland.  Bolgiano  v.  Gilbert  Lock 
Co.,  73  Md.  132,  25  Am.  St.  Eep.  582, 
20  Atl.  788. 

Michigan.  Letherby  v.  Shaver,  73 
Mich.  500,  41  N.  W.  677;  Mitchell  v. 
Huron  Circuit  Judge,  53  Mieh.  541,  19 
N.  W.  176. 

Minnesota.  First  Nat.  Bank  of  St. 
Paul  V.  Ames,  39  Minn.  179,  39  N.  W. 
308;  Sherman  v.  Gundlach,  37  Minn. 
118,  33  N.  W.  549. 

Nebraska.  Berlet  v.  Weary,  67  Neb. 
75,  60  L.  E.  A.  609,  108  Am.  St.  Eep. 
616,, 2  Ann.  Cas.  610,  93  N.  W.  238; 
Linton  v.  Cooper,  54  Neb.  438,  69  Am. 
St.  Rep.  727,  74  N.  W.  842. 

New  Jersey.  Mulhearu  v.  Press 
Pub.  Co.,  53  N.  J.  L.  153,  11  L.  E.  A. 
101,  21  Atl.  186;  Massey  v.  Colville, 
45  N.  J.  L.  119,  46  Am.  Eep.  754; 
Dungan  v.  Miller,  37  N.  J.  L.  182; 
Halsey  v.  Stewart,  4  N.  J.  L.  366. 

New  York.  Person  v.  Grier,  66  N. 
T.  124,  23  Am.  Eep.  35;  Goldsmith  v. 
Haskell,  120  App.  Div.  403,  105  N.  Y. 
Supp.  327. 

North  Carolina.  Greenleaf  v.  Peo- 
ple's Bank  of  Bufealo,  133  N.  C.  292, 
63  L.  E.  A.  499,  98  Am.  St.  Eep.  709, 
45  S.  B.  638;  Cooper  v.  Wyman,  122 
N.  C.  t84,  65  Am.  St.  Eep.  731,  29  S. 
E.  947. 

Ohio.  Barber  v.  Knowles,  77  Ohio 
"St.  81,  14  L.  E.  A.  (N.  S.)  663,  11 
Ann.  Cas.  1144,  82  N.  E.  1065. 

Pennsylvania.  Hayes  v.  Shields,  2 
Yeates  222. 

South  Carolina.  See  Breon  v.  Mil- 
ler Lumber  Co.,  83  S.  C.  221,  24  L.  E. 
A.  (N.  S.)  276,  137  Am.  St.  Eep.  803, 
65  S.  E.  214. 

Tennessee.     Sewauee  Coal,  Coke  & 


Land  Co.  v.  W.  W.  Williams  &  Co.,  120 
Tenn.  339,  107  S.  W.  968. 

Texas.  Feibleman  v. .  Edmonds,  69 
Tex.  334,  6  S.  W.  417. 

Wisconsin.  Cameron  v.  Eoberts,  87 
Wis.  291,  41  Am.  St.  Eep.  43,  58  N. 
W.  376. 

See  §2988,  supra.    / 

32Mulhearn  v.  Press  Pub.  Co.,  53 
N.  J.  L.  153,  li  L.  E.  A.  101,  21  Atl. 
186,  where  it  was  held  that  the  vice 
president  of  a  foreign  corporation, 
who  eame  into  the  state  to  give  testi- 
mony before  a  court  commissioner, 
which  testimony  was  to  be  used  on  a 
motion  to  set  aside  the  service  of  sum- 
mons issued  in  an  action  against  aueh 
corporation  made  in  the  state  upon  a 
person  supposed  to  be  the  agent  of 
such  corporation,  was  privileged  from 
the  service  of  summons  in  another  ac- 
tion against  such  corporation  whUe 
he  was  so  in  attendance  as  a  witness, 
and  a  service  made  upon  such  vice 
president  under  such  circumstances 
would  be  set  aside.  The  court  said: 
"The  witness  upon  whom  service  was 
made  in  the  present  case  was  in  at- 
tendance, according  to  the  rules  of 
practice  of  the  Supreme  Court  eom- 
missiouer,  upon  a  rule  taken  in  a  cause 
brought  in  that  court.  The  attend- 
ance of  witnesses  was  essential  to  es- 
tablish the  contention  of  the  defeml- 
ants  that  the  court  had  no  jurisdic- 
tion over  them.  If  we  should  deny 
to  their  witnesses  produced  upon  this 
rule  the  privilege  so  generally  con- 
ferred, we  should  fly  in  the  face  of 
the  reason  upon  which  the  privilege 
is  based,  for  the  rule  in  which  this 
testimony  was  to  be  used  lay  at  the 
threshold  of  defendant's  defense.  It 
is    clear   that    the  '  occasion   was   one 
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the  secretary  of  a  foreign  corporation  who  has  come  into  the  state 
for  the  purpose  of  attending  to  the  taking  of  depositions  in  an  action 
to  which  the  corporation  is  a  party,  is  insufficient  to  give  a  federal 
court  jurisdiction  over  the  corporation.^' 

A  managing  officer  of  a  foreign  corporation  who  is  in  the  state 
for  the  sole  purpose  of  attending  a  sale  of  land  in  which  the  corpora- 
tion is  interested,  the  sale  being  made  under  a  judicial  decree  of  the 
federal  court  in  an  action  in  which  the  corporation  was  a  party, 
is  not  in  attendance  upon  a  judicial  proceeding  so  as  to  be  exempted 
from  service  of  process  in  an  action  against  the  foreign  corporation.'* 


§6045.  Effect  of  termination  of  agency  on  service.  Service  of 
process  upon  one  who  had  ceased  to  be  an  officer  or  agent  Of  the  foreign 
corporation  prior  to  the  time  of  such  service  has  been  held  insufficient 


when  the  attendance  of  a  person  as  a 
witness  clothed  him  with  immunity 
from  service  of  civil  process.  Nor  do 
I  think  that,  the  fact  that  the  witness 
upon  whom  the  service  wa3  made  was 
not  himself  the  defendant  in  the  ac- 
tion in  which  the  process  was  issued, 
but  was  an  officer  of  the  corporation 
defendant,  deprives  him  of  the  privi- 
lege of  immunity  of  sei-vice.  Corpo- 
rations, while  distinct  entities,  act, 
and  are  acted  upon,  only  through 
their  officers  or  other  agents.  Any 
service  of  process,  in  its  character 
personal,  must  be  upon  an  officer  or 
agent.  When  a  person  happens  to  be 
an  agent  or  officer,  a  service  upon 
whom  is  a  service  upon  a  corporation 
in  a  foreign  jurisdiction,  service  upon 
him  in  his  representative  character 
is  quite  as  likety  to  be  as  inimical  to 
the  rule  of  privilege  as  if  the  service 
was  made  in  an  action  brought  against 
the  officer  personally.  The  interest  of 
the  officer  in  the  corporation  which  he 
represents  would  naturally  deter  him 
from  a  course  of  conduct  which  would 
operate  to  the  prejudice  of  his  corpo- 
ration. The  repugnance  of  an  officer 
to  have  his  corporation  drawn  into 
litigation  in  a  foreign  jurisdiction 
would  be  quite  as  likely  to  keep  him 
at  home  as  if  it  was  merely  the  danger 
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of  service  in  a  personal ,  action.  The 
test  is,  as  already  observed,  whether 
the  liability  to  service  is  calculated  to 
deprive  parties  of  the  testimony  of 
witnesses  living  away  from  the  place 
of  trial.  There  is  no  reason  there- 
fore, for  the  nonapplicability  of  the 
rule  that  service  of  civil  process  upon 
a  witness  while  going  to,  attending, 
and  returning  from  a  trial  will  be  set 
aside.  It  may  be  remarked  that  the 
fact  that  the  actions  in  which  the 
party  was  a  witness  and  in  which  he 
was  served  were  against  the  same  de- 
fendants can  make  no  difference  in 
the  application  of  the  rule.  The  de- 
fendants were  entitled  to  the  testi- 
mony of  the  officer  in  the  first  action. 
To  obtain  that  evidence  they  were  not 
compelled  to  submit  to  service  here. 
The  rule  which  protects  parties  from 
service  in  another  when  attending  the 
trial  of  one  suit,  covers  this  feature 
of  the  present  case." 

33  Ladd  Metals  Co.  v.  American  Min. 
Co.,  152  Fed.  1008.    '    ■ 

34  Greenleaf  v.  People 's  Bank  of 
Buffalo,  133  N.  C.  292,  63  L.  E.  A., 
499,  98  Am.  St.  Rep.  709,  45  S.  E. 
638,  distinguishing  Cooper  v.  Wyman, 
122  N.  C.  784,  65  Am.  St.  Rep.  731, 
29  S.  B.  947. 
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to  bind  the  corporation.^^  In  an  action  against  a  foreign  corporation, 
service  of  summons  upon  a  person  whose  only  connection  with  the 
defendant  company  was  a  contingent  one  that  had  ceased  before  the 
action  was  commenced  is  not  service  upon  an  agent  of  the  company, 
within  the  meaning  of  a  statute  authorizing  service  of  process  upon 
an  agent  of  a  foreign  corporation.*® 

Under  a  statute  providing  that  the  agency  of  one  appointed  by  a 
foreign  corporation  to  represent  it  in  the  state  shall  continue  until 
another  agent  has  been  substituted  by  a  writing  filed  with  the  depart- 
ment of  state,  service  on  the  agent  designated  is  sufficient  to  bring 
the  corporation  into  court  where,  although  the  corporation  has  revoked 
the  power  of  such  agent  and  has  filed  a  copy  of  the  revocation  with 
the  secretary  of  state,  it  has  appointed  no  other  agent.*'    Also  it  is 


35  Garvey  v.  Compania  Metalurgioa 
Mexicana,  322  Fed.  732.  See  Herndon- 
Carter  Co.  v.  James  N.  Norris,  Son  & 
Co.,  224  U.  S.  496,  56  L.  Ed.  857. 

A  motion  to  set  aside  service  of  sum- 
mons on  the  ground  that  the  person 
served  was  not  an  officer  or  director 
of  the  corporation  should  be  granted 
when  it  appears  that  such  person  re- 
signed as  officer  and  director  five  days 
before  he  was  served.  Continental 
Wall-Paper  Co.  v.  Lewis  Voigt  &  Sons 
Co.,  106  Fed.  550.  See  also  Sturgis 
V.  Crescent  Jute  Mfg.  Co.,  57  Hun 
(N.  Y.)  587,  10  N.  Y.  Supp.  470;  Ervin 
V.  Oregon  Steam  Nav.  Co.,  22  Hun 
(N.  Y.)   598. 

See  for  effect  of  service  upon  an 
officer  continuing  to  act  as  such  after 
his  resignation,  Cameron  &  Co.  v. 
Jones,  41  Tex.  Civ.  App.  4,  90  S.  W. 
1129. 

For  facts  held  not  sufficient  to  ter- 
minate the  authority  of  an  agent  of 
a  foreign  corporation  to  receive  serv- 
ice of  process  in  an  action  against  it, 
see  Eath  v.  Ohio  German  Ins.  Co.,  132 
N.  Y.  App.  Div.  692,  117  N.  Y.  Supp. 
382,  where  the  agent  attempted  to 
terminate   the  relationship   by   letter. 

36  Haas  V.  Security  Ins.  Co.,  57  N. 
J.  L.  388,  30  Atl.  430. 

The  proprietor  and  president  of  a 
bank  to  which  borrowing  members  of 


a  foreign  building  and  loan  associa- 
tion pay  their  dues,  and  indebtedness, 
to  be  transmitted  to  the  office  of  the 
association  in  another  state,  and  which 
had  no  authority  to  make  such  collec- 
tions and  remittances,  or  instructions 
as  to  the  handling  of  them,  but  per- 
formed the  work  simply  in  the  course 
of  a  general  banking  business,  is  not 
an  agent  of  the  association  upon  whom 
service  of  process  could  be  made, 
where  at  the  time  of  the  institution  of 
the  suit  such  course  of  business  had 
ceased,  and  the  affairs  and  property 
of  the  association  had  been  thereto- 
fore placed  in  the  hands  of  a  receiver, 
and  it  was  not  transacting  any  busi- 
ness whatever,  and  its  officers  and 
agents  had  been  enjoined  from  repre- 
senting it,  or  taking  any  action  what- 
soever with  relation  to  its  affairs. 
Cooper  v.  Brazleton,   135  Fed.  476. 

37  Groel  v.  United  Elee.  Co.  of  New 
Jersey,  69  N.  J.  Eq.  397,  60  Atl.  822. 
Vice  Chancellor  Garrison  said:  "As 
has  heretofore  been  pointed  out,  it  has 
been  held  that  the  permission  of  the 
state  for  a  foreign  corporation  to  come 
in  upon  certain  conditions,  and  the  ac- 
ceptance of  such  terms  by  the  corpo- 
ration, does  not  constitute  a  contract. 
Conn.  Mut.  Ins.  Co.  v.  Spratley,  99 
Tenn.  322,  44  L.  R.  A.  442;  Id.,  172 
U.  S.  602,  43  L.  Ed.  569,  I  think  that 
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held  that  if  a  corporation  of  one  state  establish  an  agency  and  trans- 
act business  in  a  foreign  state  and  specially  authorize  an  agent  to 
receive  service  of  process,  the  corporation  has  recognized  the  laws 
of  that  state,  and  is  bound  by  process  served  upon  such  agent  at  any 
time  before  the  suitor  has  notice  of  the  termination  of  such  agency." 


it  might  properly  be  said  that  it  fixed 
the  status  of  eorporationfl  which  ac- 
cepted the  terms  of  such  acts.  It 
should  also  be  observed  that  there  is 
no  provision  in  the  statute  for  the 
secretary  of  state  to  keep  any  docket, 
and  any  such  book  would  not  be  a 
legal  record  of  which  the  public  would 
be  affected  with  notice.  Besides 
which,  the  notice  there  given  was 
merely  that  the  company  had  'with- 
drawn from  the  state,'  not  that  it  had 
revoked  the  agency  of  Elliott.  Fur- 
thermore, it  should  be  noted  that  the 
act  linder  which  the  company  entered 
provides  'that  the  agency  so  desig- 
nated shall  continue  in  force  until  re- 
voked in  writing  and  some  other  citi- 
zen of  New  Jersey  corporation  shall 
be  substituted  therefor.'  *  *  * 
The  amended  act  now  In  force  pro- 
vides, '  The  agency  so  constituted  shall 
continue  until  the  substitution,  by 
writing,  at  another  agent.'  *  *  » 
It  would,  of  course,  be  erroneous  to 
consider  these  agencies  as  if  they 
were  ordinary  contractual  agencies.  I 
mean  by  this  an  agent  who  is  selected 
by  the  corporation  to  transact  some 
portion  of  its  business,  or  do  some  act 
or  acts  for  it,  is  such  agent  by  con- 
tract, and  if  he  is  served  with  process, 
for  instance,  the  question  may  very 
well  arise  whether  he  had  not  been 
discharged  as  agent  previous  to  the 
service.  Even  in  such  cases  it  is  held 
that  notice  of  the  discharge,  to  be 
effectual  against  the  complainant, 
must  be  given  to  the  complainant,  and 
not  solely  to  the  agent.  Capen  v- 
Pacific  Mut.  Ins.  Co.,  25  N.  J.  L.  67, 
44  Am.  Dec.  412;  Gibson  v.  Ins.  Co., 
144  Mass.  81,  10  N.  E.  729.     But   a 


reading  of  the  cases  heretofore  cited 
upon  the  question  of  the  appointment 
of  agencies  under  statutes  such  as 
we  are  considering  carries  conviction, 
that  this  legal  agency  is  not  to  be 
governed  by  the  rtiles  relating  to  con- 
tractual agency,  and  that  the  corpora- 
tion may  not  defeat  the  very  purpose 
of  the  act  by  discharging  the  agent. 
It  is  not  necessary  to  enlarge  upon 
the  fatuity  of  legislation  which  would 
permit  a  foreign  corporation  to  come 
within  the  state  and  transact  business 
upon  condition  that  it  name  an  agency 
upon  whom  process  should  be  served, , 
and  leave  it  within  the  power  of  the 
corporation  to  prevent  service  by  dis- 
charging the  agent  and  revoking  his 
authority  whenever  it  pleased,  leaving 
suitors  within  the  state  powerless  to 
bring  the  corporation  into  court.  As 
was  said  in  Mut.  Ees.  Fund  Life  Ass  'n 
V.  Phelps,  190  V.  S.  147:  'It  would 
obviously  thwart  the  purpose  (namely, 
the  having  of  an  agency  to  be  served) 
if  this  association  '  *  *  should 
be  enabled,  by  simply  withdrawing 
the  authority  it  had  given  to  the  in- 
surance commissioner,  to  compel  all 
parties  to  seek  the  courts  of  New  York 
for  the  enforcement  of  their  claims.' 
And  in  that  ease,  although  the  com- 
pany was  forced  out  orf  the  state,  the 
court  held  the  agency  continued.  See 
also  Conn.  Mut.  Life  Ins.  Co.  v.  Duer- 
son,  28  Grat.  630,  644." 

38  Michael  v.  Mutual  Ins.  Co.  of 
Nashville,  10  La.  Ann.  737;  Capen  v. 
Pacific  Mut.  Ins.  Co.,  25  N.  J.  L.  67, 
44  Am.  Dec.  412,  cited  with  approval 
in  Groel  v.  United  Elec.  Co.  of  New 
Jersey,  69  N.  J.  Bq.  397,  60  Atl.  822, 
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Under  a  statute  requiring  a  foreign  corporation  doing  business  in  the 
state  to  appoint  an  attorney  at  law  in  each  county  where  its  agencies 
were  established,  and  to  file  with  the  territorial  auditor  an  instrument 
which  should  authorize  such  attorney  to  acknowledge  service  of  legal 
process  and  also  consenting  that  any  service  pf  process  on  sugh  attor- 
ney should  be  taken  and  held  to  be  valid  as  if  served  upon  the  com- 
pany, it  was  held  that  where  a  foreign  insurance  corporation  doing 
business,  in  the  state  had  appointed  an  agent  to  receive  service  of 
process,  such  appointment  was  irrevocable,  unless  the  revocation  was 
made  by  the  appointment,  duly  notified  upon  the  public  records, 
of  a  new  agent,  competent  to  receive  service  of  process  in  regard  to 
any  controversies  arising  upon  contracts  previously  entered  into.'^ 
Where,  by  statute,  a  foreign  insurance  corporation  was  not  authorized 
to  grant  policies  in  the  state  or  make  renewals  therein,  until  it  had 
appointed  an  agent  in  the  manner  prescribed  by  the  statute,  and  was 
not  allowed  to  revoke  the  authority  of  such  agent  until  it  had  ap- 
pointed another  in  his  place,  so  long  as  any  of  its  obligations  in  the 
state  remained  unsatisfied,  it  was  held  that  though  a  foreign  insurance 
company  had  expressly  revoked  the  power  of  its  resident  agent  which 
it  had  previously  appointed  and  had  never  afterwards  appointed  an- 
other in  his  place,  service  of  process  on  such  agent  was  nevertheless 
effectual  to  give  jurisdiction  of  an  action  against  such  corporation.*' 
Under  a  statute  providing  that  "Where  a  corporation     *     *     *    jias, 

39  Gibson  v.  Manufacturers'  Ins.  Co.,  showing  the  name  and  purpose  of  the 
144  Mass.  81,  10  N.  E.  729,  cited  -with  corporation,  the  location  of  its  offices 
approval  in  Groel  v.  United  Elec.  Co.  and  the  name  or  names  of  its  author^ 
of  New  Jersey,  69  N.  J.  Eq.  397,  60  ized  agent  or  agents,  it  is  held  that  it 
Atl.  822.  is    not    required    that    the    registered, 

40  Connecticut  Mut.  Life  Ins.  Co.  v.  agent  shall  stand  in  any  other  relation 
Duerson,  28  Gratt.  (Va.)  630,  cited  to  it  than  its  agent  upon  whom  proc- 
with  approval  in  Groel  v.  United  Elec.  ess  may  be  served,  and  that  notwith-. 
Co.  of  New  Jersey,  69  N.  J.  Eq.  397,  standiiig.  the  agent  had  parted  with 
60  Atl.  822.  his   interest   in   the    company   or,  for 

See  Herndon-Carter  Co.  v.  James  N.  that    matter,    had    withdrawn   or  re-. 

Norris,  Son  &  Co.,  224  U.  S.  496,  56  signed  from  his  place  as  secretary  and 

li.  Ed.  857,  for  facts  held  not  to  termi-  treasurer,   he   remained  the  agent  of 

nate  agency  so  as  to  make  service  of  the  company  for  the  purposes  of  proe- 

process  ineffectual.  ess,  and  process   served  upon  him  as 

Under  a  statute  making  it  unlawful  such  agent  would  be  legal  and:  valid 

for  a  foreign  corporation  to  do  busi-  as  binding  upon   the  company.     Ger- 

ness   in    the   state   without   having   a  mantown  Dairy  Co.  v.  McCallum,  223 

place  of  business  therein  and  a  regis-  Pa.  554,  72  Atl.  885,  quoting  with  ap- 

tered   authorized   agent   in   the   same,  proval    De,  La   Vergne    Refrigerating 

and  requiring  a  statement  to  be  filed  Mach.   Co.  v..  Koliseher,  214>  Pa.  400; 

in  the  office  of  the  secretary  of  state  63  At?..  971..  - , 

10424 


011.65]  Foreign  Cokpoeations  [§6046 

for  the  transaction  of  any  business  any  .oiBce  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  service  may  be 
made  upon, any  agent  or  clerk  employed  in  such  office  or  agency,  in 
all  actions  growing  out  of  or  connected  with  the  business  of  that 
office  or  agency,"  it  is  held  that  where  a  foreign  corporation  had 
entered  into  a  contract  with  a  person  for  the  sale  of  machinery  for  a 
specified  time,  and  after  the  expiration  of  such  period,  such  agent 
had  some  of  the  prpperty  furnished  him  under  the  contract  in  his 
hands  unsold,  the  agency  had  not  expired,  and  service  of  process 
against  him,  in  an  action  against  the  corporation  to  recover  for  a 
breach  of  warranty  of  a  machine  sold  to  the  plaintiff  by  such  corpo- 
ration through  such  agent,  was  binding  upon  the  corporation.*^ 

It  has  been  held,  however,  that  the  appointment  of  an  agent  revokes 
the  agency  of  one  previously  ^.ppointed,  and  thereafter  service  upon 
the  previous  agent  is  ineffective.*^  Service  of  process  may  be  made 
upon  the  managing  agent  of  a  foreign  corporation  who  is  engaged 
in  erecting  a  building  in  the  state,  notwithstanding  he  had  been  or- 
dered to  leave  the  state  and  proceed  to  another  state  at  the  time  he 
was  served.** 

§6046.  Effect   of   withdravpal    of  corporation   from   the    state. 

Where  a  corporation,  after  entering  the  state,  transacting  business 
therein  and  appointing  an  agent  to  receive  service  of  process,  has  sub- 
sequently withdrawn  from  the  state,  serious  question  has  arisen  as  to 
whether  service  upon  the  agent  so  appointed  is  binding  on  the  corpo- 
ration after  such  withdrawal.  It  has  been  generally  held  that  service 
upon  such  former  agent  is  sufficient  where  the  matter  in  controversy 
has  arisen  out  of  business  transacted  in  the  state  by  the  corporation 

41  Brunson  v.  Nichols,  72  Iowa  763,  of  thfe  first  agent  had  been  revoked, 

34  N.  W.   289;    Gross   v.   Nichols,   72  and  the   question  is  whether  the  ap- 

lowa  239,  33  N.  W.  653,  pointment  of  the  first  agent,  and  the 

42Mullins  V.  Central  Coal  &  Coke  filing  of  the  certificate  of  such  ap- 
Co.,  73  Ark.  333,  84  S.  W.  477.  The  pointment  required  by  the  statute, 
eoiirt  said:  "While  it  is  true  that  ,  was  sufficient  notice  of  such  revoca- 
there  is  nothing  in  the  law  which  tion.  As  before  stated,  we  are  of  the 
prevents  a  foreign  corporation  from  opinion  that  it  was."  See,  however,' 
having  in  this*  state  more  than  one  Lesser  Cotton  Co.  v.  Yates,  69  Ark. 
agent  upon  whom  summons  may  be  396,  63  S.  W.  997. 
served,  we  think  the  evidence  does  43  King  Lumber  Co.  v.  Omaha  Steel 
not  show. that  this  corporation  had.  Const.  Co.,  93  Neb.  542,  153  N.  W. 
or  intended  to  have,  more  than  one  563.  See  New  York  Continental  Jew- 
agent  for  that  purpose.  On  the  con-  ell  Filtration  Co.  v.  Karr,  31  App.  Cas. 
trary,  it  is  shown  that  the  authority  (D.  C.)  459. 
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prior  to  its  withdrawal.**    Where  a  foreign  corporation,  which  had 
its  manufacturing  plant  and  principal  place  of  business  in  the  state 


44  United  States.  Mutual  Reserve 
Fund  Life  Ass'n  v.  Phelps,  190  U.  S. 
147,  47  L.  Ed.  987;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Spratley,  172  U.  S.  602, 
43  L.  Ed.  569;  Hill  v.  Empire  State- 
Idaho  Mining  &  Developing  Co.,  156 
Fed.  797;  Davis  v.  Kansas  &  T.  Coal 
Co.,  129  Fed.  149;  Collier  v.  Mutual 
Reserve  Fund  Life  Ass'n,  119  Fed. 
617;  MeCord  Lumber  Co.  v.  Doyle, 
97  Fed.  22;  Toumans  v.  Minnesota 
Title  Insurance  &  Trust  Co.,  67  Fed. 
282. 

Indiana.  Meirell  v.  American  Motor 
Car  Sales  Co.,  181  Ind.  153,  Ann.  Cas. 
1916  D  375,  103  N.  E.  1071;  Brcrwn- 
Ketcham  Iron  Works  v.  George  B. 
Swift  Co.,  53  Ind.  App.  630,  100  N.  B. 
584,   860. 

Iowa.  Green  v.  EquiJ;a,ble  Mut. 
Life  &  Endowment  Ass'n,  105  Iowa 
628,  75  N.  W.  635;  Brunson  v.  Nichols, 
72  iowa  763,  34  N.  W.  289;  Gross  v. 
Nichols,   72  Iowa  239,  33  N.  W.  653. 

Kentucky.  S.  B.  Eeese  Lumber  Co. 
V.  Licking  Coal  &  Lumber  Co.,  156 
Ky.  723,  161  S.  W.  1124;  Germania 
Ins.  Co.  V.  Ashby,  112  Ky.  303,  99  Am. 
St.  Eep.  295,  65  S.  "W.  611;  Newport 
News  &  M.  Val.  Co.  v.  McDonald 
Brick  Co.'s  Assignee,  109  Ky.  408, 
59  S.  W.  332;  Home  Ben.  Soe.  of  New 
York  V.  Muehl,  22  Ky.  L.  Eep.  1378, 
59  S.  "W.  '520. 

Louisiana.  Gouner  v.  Missouri  Val- 
ley Bridge  &  Iron  Co.,  123  La.  964,  49 
So.  657. 

Maiylajid.  Boggs  v.  Inter-Ameri- 
can Mining  &  Smelting  Co.,  105  Md. 
371,  66  Atl.  259. 

Massachusetts.  Gibson  v.  Manufac- 
turers'  Ins.  Co.,  144  Mass.  81,  10  N. 
E.  729. 

Minnesota.  Magoffin  v.  Mutual  Ee- 
serve  Fund  Life  Ass'n,  87  Minn.  260, 
94  Am.  St.  Eep.  699,  91  N.  W.  1115. 

New  Jersey.     Groel  v.  United  Elec. 


Co.  of  New  Jersey,  69  N.  J.  Eq.  397, 
60  Atl.  822. 

New  York.  Hunter  v.  Mutual  Ee- 
serve  Fund  Life  Ins.  Co.,  97  App.  Div. 
222,  89  N.  Y.  Supp.  849;  Johnston  v. 
Mutudl  Eeserve  Fund. Life  Ins.  Co.,  43 
Misc.  251,  87  N.  Y.  Supp.  438,  aff'd 
45  Misc.  316,  90  N.  Y.  Supp.  539,  afE'd 
104  App.  Div.  550,  559,  93  N.  Y.  Supp. 
1052;  Gundlin  v.  Hamburg- American 
Packet  Co.,  8  Misc.  291,  28  N.  Y.  Supp. 
572. 

North  Carolina.  Fisher  v.  Traders' 
Mut.  Life  Ins.  Co.,  136  N.  C.  217,  48 
S.  E,.667. 

Texas.  Shane  v.  Mexican  Interna' 
tional  Ey.  Co.,  8  Tex.  Civ.  App.  441, 
28  S.  W.  456. 

West  Virginia.  Smith  Ins.  Agency 
V.  Hamilton  Fire  Ins.  Co.,  69  W.  Va. 
129,  71  S.  E.  194. 

Wisconsin.  Paulus  v.  Hart-Parr  Co., 
136  Wis.  601,  118  N.  W.  248. 

In  Connecticut  Mut.  Life  Ins.  Co.  v. 
Spratley,  172  U.  S.  602,  43  L.  Ed.  569, 
service  had  within  a  state  upon  an 
agent  of  a  foreign  insurance  company 
that  had  once  solicited  business  in  tbe 
state,  but  had  ceased  to  do  so,  and  had 
withdrawn  its  soliciting  agent^s  be- 
fore process  was  serveJ!,  was  held  valid 
to  warrant  the  retidition  of  a  personal 
judgment;  it  appearing  that  the  com- 
pany still  had  some  policyholders  re- 
siding within  the  state,  who  paid  their 
premiums  to  an  agent  located  without 
its  borders.  It  was  held,  in  substance, 
that  the  corporation  was  still  doing 
business  within  the  state  by  collecting 
premiums  from  a  fejr  policyholders 
who  resided  therein,  and  that  service 
upon  one  of  its  agents  who  came  into 
the  state  casually  to  investigate  a 
claim  under  one  of  its  policies  was  a 
good  service  to  warrant  a  personal 
judgment,  there  being  a  local  law  au- 
thorizing the  service. 
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by  which  it  was  created  and  had  a  place  of  business  in  another  state 
during  the  time  it  was  engaged  in  active  business,  sold  its  manufac- 
turing plant  and  business  to  the  plaintiiJ,  gave  up  its  place  of  business 
in  the  state  and  transferred  its  headquarters  to  the  office  of  a  banking 
firm  of  which  its  president  and  vice  president  were  members,  where 
it  kept  its  bank  account  and  the  business  of  settling  up  its  affairs 
was  largely  conducted,  it  was  held  that  the  service  of  process,  in  an 
action  against  such  corporation  to  recover  a  sum  alleged  to  have  been 
overpaid  to  the  corporation  under  the  contract  for  such  sale,  might 
be  made  on  such  officers  in  the  state  where  the  business  of  liquidating 
the  corporation  was  conducted.**  ' 

In  some  cases,  however,  a  contrary  view  has  been  announced  by  the 
courts.*^  After  a  foreign  corporation  has  withdrawn  from  the  state 
and  is  no  longer  in  any  way  present  therein,  the  courts  have  no  way 
of  Qbta,ining  personal  jurisdiction  over  it,  unless  agencies  for  service 
are  regarded  as  continuing  with  respect  to  its  former  presence  and 
consent  to  be  sued,*'  or  it  thereafter  returns  or  voluntarily  appears.** 


45  American  Locomotive  Co.  v.  Dick- 
son Mfg.  Co.,  117  Fed.  972,  fallowing 
MeCord  Lumber  Co.  v.  Doyle,  97  Fed. 
22. 

16  Lathrop-Shea  &  Henwood  Co.  v. 
Interior  Construction  &  Improvement 
Co.,  150  Fed.  666;  Forrest  v.  Pitts- 
burgh Bridge  Co.,  116  Fed.  357;  Fried- 
man V.  Empire  Life  Ins.  Co.,  101  Fed. 
535;  Swann  v.  Mutual  Eeserve  Fund 
Ass'n,  100  Fed.  922;  De  Castro  v. 
Gompagnie  Frangaise  du  Telegraphe 
de  Paris  h  New  York,  76  Fed.  425; 
Eacine  Ltimber  &  Manufacturing  Co. 
V.  G.  W.  White  Lumber  Co.,  190  111. 
App.  102;  Hunter  v.  Mutual  Eeserve 
Life  Ins.  Co.,  97  N.  T.  App.  Div.  222, 
89  N.  Y.  Supp.  849. 

Under  a  statute  providing  that  any 
nonresident  corporation  found  doing 
business  in  the  state  shall  be  subject 
to  suit  there  so  far  as  relates  to  any 
transaction  had  in  whole  or  in  part 
in  the  state,  and  that  being  found 
doing  business  in  the  state  shall  em- 
brace any  transactions  with  persons, 
or  having  any  transaction  concerning 
afly  property  situated  in  this  state 
through  any  agency  whatsoever  acting 


for  it  within  the  state,  and  also  pro- 
,  viding  that  it  shall  be  suflScient  to 
serve  the  process  upon  any  person  if 
found  within  the  county  where  the 
suit  is  brought,  who  represented  the 
corporation  at  the  time  of  the  trans- 
action out  of  which  the  suit  arose  took 
place,  it  is  held  that  the  statute  clear- 
ly contemplate  that  the  foreign  cor- 
poration must  be  found  ' '  doing  busi- 
ness" in  the  state  with  persons,  or 
concerning  property,  no  matter  how 
slight,  at  the  time  of  service  of  proc- 
ess, and  after  the  corporation  had 
ceased  to  do  business  in  tlie  state  serv- 
ice of  process  upon  a  former  agent  of 
the  corporation  was  insufficient  to  con- 
fer any  jurisdiction  upon  the  court 
over  the  corporation.  Guthrie  v.  Con- 
necticut Indemnity  Ass'ns,  101  Teun. 
643,  49  S.  W.  829.  See  also  Cumber- 
land Telephone  &  Telegraph  Co.  v. 
Turner,  88  Tenn.  265,  12  S.  W.  544, 
and  Connecticut  Mut.  Life  Ins.  Co. 
V.  Spratley,  99  Tenn.  322,  44  L.  E.  A. 
442,  42  S.  W.  145,  construing  such 
statute. 

47  See   §§2957,   2998,  3002,   supra. 

4SSee  §§2957,  2977,  3018,  supra. 
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Thus  where  a  corporation  had  filed  its  certificate,  in  pursuance  of  a 
statute,  naming  a  representative  in  the  state  upon  whom  process  in 
an  action  against  the  corporation  might  be  served,  it  was  held  that 
upon  its  actual  withdrawal  from  the  state  and  the  actual  cessation 
of  the  agency,  service  of  process  upon  such  representative,  who,  in 
fact,  held,  at  the  time,  no  such  agency,  was  not  binding  upon  the 
corporation  in  the  absence  of  a  statute  providing  to  the  contrary.** 
Under  a  statute  authorizing  suit  against  any  nonresident  corpora- 
tion found  doing  business  in  the  state  through  any  agency  whatever 
acting  for  it  within  the  state  by  service  of  process  upon  any  person 
found  within  the  county  where  the  suit  is  brought  who  represented 
it  at  the  time  the  transaction  out  of  which  the  suit  arises  took  place, 
a  suit  will  not  lie  against  a  foreign  corporation  which  had  formally 
withdrawn  from  the  state  and  ceased  to  do  business  therein,  though 


49  Forrest  v.  Pittsburgh  Bridge  Co., 
116  Fed.  357;  Eacine  Lumber  &  Manu- 
facturing Co.  V.  G.  W.  White  Lumber 
Co.,  190  111.  App.  102.  See,  however, 
Michael  v.  Mutual  Ins.  Co.  of  Nash- 
ville, 10  La.  Ann.  737. 

In  Forrest  v.  Pittsburgh  Bridge  Co., 
116  Fed.  357,  the  court  said:  "Sub- 
ject to  some  criticism  as  to  form  and 
definiteness,  the  affidavits  submitted 
show  that,  at  the  time  of  the  alleged 
service  of  summons,  Church  did  not, 
in  fact,  represent  the  Pittsburgh 
Bridge  Company.  This  would  dispose 
of  the  case,  but  for  this  argument: 
That  a  foreign  corporation,  having 
filed  its  certificate,  in  pursuance  of 
the  Illinois  act  naming  a  representa- 
tive, continues  to  be  suable  in  the 
state,  by  service  on  such  named  rep- 
resentative— ^irrespective  of  the  cor- 
poration's actual  withdrawal  from  the 
state,  or  the  actual  cessation  of  the 
agency — ^until  another  certificate  has 
been  filed  setting  forth  that  the  person 
named  in  the  ■  previous  certificate  is 
no  longer  the  corporation's  represen- 
tative. It  would,  perhaps,  be  compe- 
tent, by  apt  legislation,  to  make  this 
the  law;  but,  in  the  absence  of  legis- 
lation to  that  ond,  we  do  not  feel  au- 
thorized to  hold  that  a  foreigh  corpo- 
ration may  be  held  to  have  been  found 


in  the  state,  when  it,  in  fact,  at  the 
time,  was  not  doing  business  in  the 
state;  or  be  held  to  be  represented  by 
an  agent,  who,  in  fact,  held,  at  the 
time,  no  such  agency."  See  also  Buf- 
falo Sandstone  Brick  Co.  v.  American 
Sandstone  Brick  Mach.  Co.,  141  Fed. 
211. 

In  De  Castro  v.  Compagnie  Fran- 
gaise.  du  Telegraphe  de  Paris  k  New 
York,  76  Fed.  425,  Lacombe,  J.,  said: 
"When  it  is  questioned  wliether  or 
not  a  corporation  is  to  be  'found' 
within  a  federal  district,  so  that  gen- 
eral service  of  a  summons  can  be 
effected  upon  it,  and  not  merely  such 
qualified  service  as  will  affect  only 
such  property  as  it  may  have  within 
the  district,  the  test  to  be  applied 
is  whether  or  not  it  is  doing  business 
within  the  district.  When  it  begins 
to  do  business  here,  it  comes  here; 
while  it  continues  to  do  business,  it 
remains;  and,  when  it  finally  ceases 
to  do  business,  it  departs.  *  *  * 
It  is  not  easy  to  see  how  the  mere  re- 
fusal of  the  state  officers  to  revoke 
a  designation  for  purposes  of  service, 
made  while  the  corporation  was  in 
business  Jjere,  will  operate  to  prolong 
indefinitely  the  original  designation 
long  after  the  corporation  may  have 
departed. ' ' 
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service  was  had  upon  a  former  agent  who  acted  for  it  in  the  transaetioii 
out  of  which  the  suit  arose,  and  who  remained  in  the  state  after  his 
relations  with  the  defendant  corporation  as  agent  were  dissolved.^" 
A  foreign  corporation  which  has  ceased  to  do  business  in  the  state,  and 
is  there  present  only  in  the  person  of  an  officer  negotiating  for  adjust- 
ment of  a  controversy  arising  out  of  a  contract  made  there  is  not 
suable  there  by  service  of  such  officer  while  so  present.*^ 

Statutes  providing  that  eVery  insurance  company  shall  designate 
the  state  insurance  commissioner  its  agent  for  service  of  process  and 
that  his  authority  shall  continue  in  force  irrevocably  as  long  as  any 
liability  of  the  company  remains  outstanding  in  the  state  have  been 
upheld  as  valid.*^    Where  a  foreign  corporation  has  entered  the  state 


50  Guthrie  v.  Connecticut  Indemnity 
Ass'n,  101  Tenn.  643,  49  S.  W.  829. 

51  Noel  Const.  Co.  of  Baltimore  City 
V.  Geo.  W.  Smith  &  Co.,  Inc.,  193  Fed. 
492. 

52  United  States.  Mutual  Reserve 
Fund  Life  Ins.  Ass'n  v.  Phelps,  190 
U.  S.  147,  47  L.  Ed.  987;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  43  L.  Ed.  569;  Hill  v.  Em- 
pire State-Idaho  Mining  &  Develop- 
ing Co.,  156  Fed.  797;  Collier  v.  Mutual 
Reserve  Fund  Life  'Ass'n,  119  Fed. 
617;  Youmans  v.  Minnesota  Title  In- 
surance &  Trust  Co.,  67  Fed.  282. 

Alaliama.  Lewis  v.  International 
Ins.  Co.,  —  Ala.  — ,  73  So.  629. 

Kentucky.  S.  B.  Eeese  Lumber  Co. 
V.  Licking  Coal  &  Lumber  Co.,  156  Ky. 
723,  161  S.  W.  1124;  (Sermania  Ins.  Co. 
V.  Ashby,  112  Ky.  303,  99  Am:  St.  Eep. 
295,  65  S.  "W.  611;  Home  Ben.  Soe.  of 
New  York  v.  Muehl,  22  Ky.  L._  Eep. 
1378,  59  S.  W.  520. 

Maryland,  Boggs  v.  Inter- Ameri- 
can Mining  &  Smelting  Co.,  105  Md. 
371,  66  Atl.  259. 

Minnesota.  .  MagoflSn  v.  Mutual  Ee- 
serve  Fund  Life  Ass'n,  87  Minn.  260, 
94  Am.  St.  Eep.  699,  91  N.  W.  1115. 

New  York.  Hunter  v.  Mutual  Ee- 
sprve  Life  Ins.  Co,  184  N.  Y.  136,  30 
L.  E.  A.  (N.  S.)  677,  6  Ann.  Cas.  291, 
76  N.  E.  1072;  Woodward  v.  Mutual 
Reserve  Life  Ins.  Co.,  178  N.  Y.  485, 


]02   Am.   St.   Eep.   519,    71   N.   E.   10. 

North  Carolina.  Mutual  Eeserve 
Fund  Life  Ass'n  v.  Scott,  136  N.  C. 
157,  48  S.  E.  581;  Moore  v.  Mutual 
Eeserve  Fund  Life  Ass'n,  ]29  N.  C. 
31,  39  S.  E.  637;  Biggs  v.  Mutual  Ee- 
serve Fund  Life  Ass'n,  128  N.  C.  5, 
37  S.  E.  955. 

Tennessee.  D'Arey  v.  Connecticut 
Mut.  Life  Ins.  Co.,  108  Tenn.  567,  69 
S.  W.  768. 

West  Virginia.  Smith  Ins.  Agency 
V  Hamilton  Fire  Ins.-  Co.,  69  W.  Va. 
129,  71  S.  E.  194. 

Wisconsin.  Paulus  v.  Hart-Parr  Co., 
136  Wis.  601,  118  N.   W.  248. 

When  a  statute  requires  a  foreign 
corporation  before  doing  business  in 
the  state  to  appoint  the  insurance  com- 
missioner its  agent  to  accept  service 
of  process  and  provides  that  "the  .au- 
thority thereof  shall  continue  in  force 
irrevocable  so  long  as  any  liability  of 
the  company  remains  outstanding  in 
this  commonwealth,"  a  corporation 
which  has  made  such  appointment 
cannot  revoke  such  agency  as  to  an 
outstanding  liability  by  ceasing  to  do 
business  in  the  state.  Moore  v.  Mutual 
Eeserve  Fund  Life  Ass'n,  129  N.  C. 
31,  39  S.  E.  637;  Biggs  v.  Mutual  Ee- 
serve Fund  Life  Ass'n,  12S  N.  C.  5, 
37  S.  E.  955. 

Under  a  statute  providing  that  no 
foreign    insurance    company    shall    do 
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for  the  transaction  of  business,  and  complied  with  the  requirements  of 


business  in  the  state  until  it  has  filed 
with  the  state  auditor  a  written  stipu- 
lation agreeing  that  anjr  legal  process 
affecting  the  company  served  upon 
him  or  the  agent  designated  by  him, 
or  the  agent  specified  by  said  company 
to  repeivej  service  of  process  for  the 
company,  shall  have  the  same  effect 
as  if  served  personally  within  the 
state,  and  that  if  such  company  shall 
cease  to  maintain  such  agent  in  the 
state,  so  designated,  such  process  may 
thereafter  be  served  on  the  auditor, 
but  so  long  as  any  lia.bility  of  the 
stipulating .  company  to  any  resident 
of  the  state  continues,  such  stipula- 
tion cannot  be  revoked  orr  modified, 
except  that  a  new  one  may  be  substi- 
tuted, so  as  to  require  or  dispense  with 
service  at  the  office  of  the  said  com- 
pany within  the  state,  and  that  such 
service  according  to  this  stipulation 
shall  be  sufficient  personal  service  on 
the  company,  it  is  held  that  a  foreign 
insurance  company  which  had  done 
business  in  the  state  while  such  stat- 
ute was  in  force  and  had  complied 
with  the  statute  by  appointing  an 
agent  for  the  service  of  process,  could 
not  after  it  ceased  to  do  business  in 
the  state  revoke  such  agencies  so  as 
to  deprive  the  holder  of  a  policy  of 
insurance  written  while  it  was  doing 
business  in  the  state  of  the  right  in  a 
suit  on  his  policy  to  make  service  upon 
such  agent  and  bind  the  company 
thereby,  and  that  service  either  upon 
the  auditor  or  upon  such  agent  so 
designated  was  ample  and  binding 
upon  the  defendant  to  give  the  court 
jurisdiction  over  the  company.  The 
court  said:  "The  statute  *  *  * 
under  the  circumstances  stated,  be- 
came a  part  of  the  policy  sued  on — as 
much  so  as  if  it  were  written  on  its 
face.  Moreover,  it  was  an  irrevo- 
cable contract,  which  the  company 
could  not  avoid  until  it  satisfied  the 


terms  of  the  statute,  which  could  not 
be  done  so  long  as  any  liability  to 
any  resident  of  this  state,  entered  into 
while  the  company  was  doing  business 
in  the  state,  continued."  Collier  v. 
Mutual  Eeserve  Fund  Life  Ass'n,  119 
Fed.  617. 

In  Magoffin  v.  Mutual  Eeserve  Ass  'n, 
87  Minn.  260,  94  Am.  St.  Eep.  699, 
91  N.  W.  1115,  the  court  said:  "But 
our  statute  fixes  a  limitation  to  the 
term  of  the  power,  which  is  'irrevo- 
cable [only]  so  long  as  any  liability 
of  the  company  remains  outstanding 
in  this  state. '  The  only  question,  then, 
in  this  case  is  whether  this  provision 
of  the  statute  is  to  be  given  any  effect. 
The  construction  given  to  it  and  the 
stipulation  by  the  defendant  render 
both  of  no  practical  effect  for  the  pro- 
tection of  resident  policyholders  who 
accept  their  policies  and  part  with 
their  money  while  the  stipulation  is 
in, force.  Whether  the  stipulation  is 
a  power  coupled  with  an.  interest  with- 
in the  technical  meaning  of  that  term 
it  is  unnecessary  to  inquire;  for  it  is 
certainly  an  agreement  relating  to  the 
remedy  which  policyholders  might 
have  for  the  enforcement  of  any  liabil-, 
ity  of  the  company  growing  out  of -its 
policies  issued  while  the  stipulation  is 
in  force.  The  stipulation  was  not  in- 
tended for  the  benefit  of  the  insur- 
ance commissioner  or  of  the  state,  but 
it  was  an  agreement  exacted  by  the 
state  for  the  benefit  of  its  citizens, 
as  a  condition  precedent  to  the  right 
of  the  company  to  do  business  in  this 
state.  It  entered  into  and  became  a 
part  of  every  policy  which  the  com- 
pany issued  in  the  state  while  it  was 
in  force,,  and  the  insured  acquired,  an 
interest  therein  to  the  same  extent  as 
if  it  were  written  into  each  policy; 
for  the  parties  are  deemed  to  have 
contracted  with  reference  to  the  stat- 
ute. ' ' 
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such  a  statute,  service  of  process  made  upon  such  state  official  is  suffi- 
cient to  give  the  court  jurisdiction  over  the  company  in  an  action  on 
a  policy  of  insurance  written  while  the  company  was  doing  business 
in  the  state,  even  though  at  the  time  of  the  institution  of  the  action 
the  company  had  ceased  to,  do  business  in  the  state  and  undertaken  to 
revoke  the  power  of  its  agents  in  the  state.^^  It  is  also  held  that  not- 
withstanding the  license  of  the  foreign  insurance  company  to  do 


To  like  effect  is  the  language  of  the 
New  York  Court  of  Appeals  in  Wood- 
ward V.  Mutual -Reserve  Life  Ins.  Co., 
178  N.  Y.  485,  102  Am.  St.  Rep.  519, 
71  N.  E.  10,  wherein  is  found  the 
followingt  "When  defendant  com- 
menced issuing  policies  in  that  state 
after  having  complied  with  the  con- 
ditions of  the  statute,  its  obligations 
toward  its  policyholders  in  that  re- 
gard were  precisely  the  same  as  if  its 
promises  to  the  state  had  been  incor- 
porated imthe  policies,  and  thereafter, 
whether  the  company  continued  to  do 
business  in  the  state  or  not,  policy- 
holders could  commence  actions  by 
service  of  process  upon  the  secretary 
of  state." 

Under  a  Kentucky  statute  provid- 
ing that  before  authority  should  be 
granted  to  a  foreign  insurance  com- 
pany to  do  business  in  the  state,  it 
must  file  with  the  commissioner  of  in- 
surance a  written  consent  that  service 
of  process  upon  any  agent  of  the  com- 
pany in  the  state  or  upon  the  sta^e 
commissioner  of  insurance  in  any  ac- 
tion brought  or  pending  in  the  state, 
shall  be  a  valid  service  upon  the  cor- 
poration,, it  was  held  in  the  lower 
federal  courts  that  the  authority  of 
the  commissioner  of  insurance  ceased 
when  the  license  of  the  corporation  to 
do  business  in  the  state  was  revoked, 
and  it  had  on  account  of  such  revoca- 
tion ceased  to  do  business  in  the  state 
and  had  withdrawn  its  agents  from  the 
state.  See  Swann  v.  Mutual  Reserve 
Tund  Life  Ass'n,  100  Fed.  922,  and 
Friedman  v.  Empire  Life  Ins.  Co.,  , 
101  Fed.  535.     These  cases  are,  how- 


ever, overruled  by  Mutual  Reserve 
Fund  Life  Ass'n  v.  Phelps,  190  V.  S. 
147,  47  L.  Ed.,  987. 

It  is  held  that  a  statute  providing 
that  in  case  any  foreign  insurance 
company  shall  cease  to  transact  busi- 
ness in  the  state  according  to  the 
laws  thereof,  the  agents  last  desig- 
nated or  acting  as  such  for  the  corpo- 
ration shall  be  deemed  to  continue 
•  agents  for  such  corporation,  for  the 
purpose  of'  serving  process  for  com- 
mencing action  upon  any  policy  or 
liability  issued  or  contracted  while 
such  corporation  transacted  business 
in  the  state,  and  service  of  process 
for  such  cause  of  action  upon  such 
agents  shall  be  deemed  a  valid  per- 
sonal service  upon  such  corporation, 
evidently  refers  to  the  agents  last 
acting  in  the  entire  state,  and  not  to 
such  as  may  have  been  dispensed  with 
in  any  particular  county  where  the 
plaintiff  happens  to  reside,  provided 
others  remain  in  the  jurisdiction  upon 
whom  service  can  be  made.  Michigan 
State  Ins.  Co.  v.  Abens,  3  111.  App. 
488. 

Under  such  a  statute  it  is  held  that 
service  must  be  made  upon  such  last- 
designated  agents  of  the  corporation, 
and  the  sheriff  takes  upon  himself 
the  responsibility  of  determining 
whether  service  is  actually  made  upon 
an  officer  of  the  corporation.  Michi- 
gan State  Ins.  Co.  v.  Abens,  3  111.  App. 
488.  See  Illinois  &  M.  Tel.  Co.  v.  Ken- 
nedy, 24  111.  319. 

53  United  States.  Hunter  v.  Mutual 
Reserve  Life  Ins.  Co.,  218  U.  S.  573, 
54  L.  Ed.   1155,  30  L.  R.  A.   (N.  S.) 
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business  in  the  state  had  been  revoked  by  the  state,  service  of  process 
in  a  suit  against  the  company  on  a  cause  of  action  which  arose  befoie 
such  .forfeiture  and  remained  an  outstanding  liabili':}'  against  it  when 
tlie  action  was  commenced  could  be  made  upon  such  state  official, 
as  the  right  to  serve  the  process  on  the  state  official  continued  so  long 
as  any  liability  remained  outstanding  in  the  state.^*  Under  a  statu '.e 
providing  that  a  foreign  corporation,  having  a  usual  place  of  bus  - 
ness  in  a  state,  shall,  before  transacting  business  in  the  state,  appoint 
the  commissioner  of  corporations  its  attorney  upon  whom  process 
can  be  served  in  any  action  against  it,  and  that  this  authority  shall 
continue  so  long  as  any  liability  remains  outstanding  against  th^ 
corporation  in  the  state,  a  nonresident  may  maintain  an  action  against 
the  corporation  after  it  has  ceased  to  transact  business  in  the  sta+c 
so  long  as  suits  brought  by  citizens  of  the  state  against  it  remain 
undetermined,  or  until  it  has  been  decided  that  at  the  time  of  the 
bringing  of  the  action  by  the  nonresident  the  corporation  had  no 
existing  liabilities  within  'the  state.^^  The  fact  that  a  foreign  life 
insurance  company  had  at  one  time  transacted  business  in  the  state 
under  the  license  issued  by  the  superintendent  of  insurance,  and  that 
it  had  filed  in  his  office,  as  required  by  statute,  its  "written  consent 
irrevocable"  to  the  institution  of  suits  against  it  in  the  courts  of 
the  state,  and  the  issuance  of  summons  against  it,  directed  to  the 
superintendent  of  insurance,  does  not  subject  it  to  suit  in  this  state 
upon  a  policy  of  insurance  wholly  executed  in  another  state,  if  pre- 
.vious  to  the  issuance  of  such  policy  it  had  withdrawn  or  been  expelled 
from  the  state  and  had  entirely  ceased  to  do  business  therein.** 

686;   Collier  v.  Mutual  Reserve  Fund  North    Carolina.      Mutual    Reserve 

Life  Ass'n,  119  Fed.'  617.  Fund  Life  Ass'n  v.  Scott,  136  N.  C. 

Kentucky.     Germania    Ins..   Co.    v.  157,   48   S.   E.  581;   Moore  v.  Mutual 

Ashby,  112  Ky.  303,  99  Am.  St.  Rep.  Reserve  Fund  Life  Ass'n,   129  N.  C. 

295,  65  S.  W.  611;  Home  Ben.  Soe.  of  31^  39  g.  e.  637;  Biggs  v.  Mutual  Ee- 

New  York  v.  Muehl,  22  Ky.  L.  Rep.  serve  Fund  Life  Ass'n,  128  N.  C.  5, 

1378,  59  S.  W.  520.  37  g.  e.  955. 

lK)uisiana.     The  Fair  v.   American  Wisconsin.    See  Paulus  v.  Hart-Parr 

Union  Fire  Ins.  Co.,  135  La.  48,  64  So.  ^^^  ^gg  ^^^^  g^^^  ^^g  j^^   -^   348. 

M Paulus  V.  Hart-Parr  Co.,  136  Wis. 
601,  118  N.  W.  248. 

BSYoumans  v.   Minnesota  Title  In- 


977. 

Minnesota.    Magoffin  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  87  Minn.  260, 

94  Am.  St.  Rep.  699,  91  N.  W.  1115.  „„  „  .,    „o„ 

,,....„       '      i,„,   „     TT„!-,«      suranee  &  Trust  Co.,  67  Fed.  282. 
Mississippi.     Pervangner   v.    Union  ' 

Casualty  &   Surety  Co.,   81  Miss.   32,  66  Mutual  Reserve  Fund  Life  Ass  n 

32  So    909.  ■^^  Boyer,  62  Kan.  31,  50  L.  R.  A.  53.S, 

New  York.  Klein  Bros.  &  Co.  v.  61  Pac.  387,  following  People  v.  Core- 
Germania  Union  Fire  Ins.  Co.,  66  mercial  Alliance  Life  Ins.  Co.,  7  N. 
Misc.  538,  123  N.  Y.  Supp.  1082.  Y.  App.  Div.  297,  40  N.  Y.  Supp.  269. 
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"Where  a  corporation  has  not  designated  an  agent  for  service  of 
process  in  actions  against  it,  but,  owing  to  the  fact  that  it  has  done 
business  in  the  state,  is  subject  to  suit  in  the  state  on  account  of 
liabilities  arising  out  of  such  business,  its  implied  consent  to  be  served 
with  process  under  a  statute  providing  for  service  upon  certain  of- 
fijers  or  agents  in  case  of  the  failure  of  the  corporation  to  make  such 
designation  is  ended  when  it  ceases  to  transact  business  in  the  state. 
In  such  case  service  of  summons  within  the  state  on-  resident  directors  ' 
of  a  foreign  corporation  is  insufficient  to  give  the  court  jurisdiction 
of  such  corporation,  where,  at  the  time  of  such  service,  it  had  ceased 
to  do  business  within  the  state,  and  had  designated  no  agent  upon 
whom  service  could  be  made.^'' 

Constructive  service  of  process  upon  a  foreign  corporation  under  a 
statute  providing  that  a  foreign  corporation  doing  business  in  the ' 
state  mUst  designate  some  person  residing  in  the  state  upon  whom  the 
process  may  be  served,  and,  in  default  of  such  designation,  service  .of 
process  may  be  made  upon  the  secretary  of  state,  is  valid  only  when 
the  corporation  is  actually  doing  business  in  the  state  at  the  time 
of  such  service,  and  is  not  valid  when  the  corporation  has  withdrawn 
from  the  state  and  ceased  to  do  business  in  the  state.^*  Under  such- 
a  statute  it  is  held  that  where  a  foreign  corporation  does  business 
in  the  state  without  first  complying  with  the  statute,  it  will  be  pre- 
sumed to  have  assented  to  service  of  process  upon  the  state  off  iai  in 
a  suit  brought  against  it  in  the  state  in  respect  to  business  transartrfl 
by  it  in  that  state,  but  that  such  assent  cannot  properly  be  implied 
where  it  affirmatively  appears  that  the  business  was  not  transact- d 
in  the  state,  and  a  judgment  in  such  a  suit  based  on  service  of  process 
on  the  state '  official,  without  any  appearance  by  or  on  behalf  of  the 
foreign  corporation,  was  not  entitled  to  the  faith  and  credit  which,  by 
the  constitution,  is  required  to  be  given  to  the  public  acts,  records 

B7  Geer  v.  Mathieson  Alkali  Works,  state    provides   by   law   that    such    a 

190  U.  S.  428   47  L.  Ed.  1122;  Conley  corporation  doing  business  in  the  state 

V.  Mathieson  Alkali  Works,  190  U.  S.  must   designate   some   person   residing 

406,  47   L.  Ed.   1113.  in   the   state   upon  whom   the   process 

58  Cady  V.  Associated  Colonies,  119  must  be  served,  and,  in  default  of  such 

Fed.   420.     Morrow,   J.,    said:      "The  designation,  service  of  process  may  be 

state  has  the  right  to  exclude  foreign  made  upon  the  secretary  of  state,  such 

corporations   from    doing   business    in  service   is    valid    only   when   the   cor- 

tbe  state,  and,  where  they  are  not  ex-  poration  is  actually  doing  business  in 

eluded,  their  right  to  engage  in  busi-  the  state.     It   is  not  valid  when  the 

ness    within   the    state    depends   upon  corporation   has  withdrawn   from   the 

the    laws   of   the    state   granting   the  state   and   has  ceased   to   do  business 

permission.    It  follows  that  where  the  within  the  state." 
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and  judicial  procedures  of  the  several  states,  and  was  void  as  wanting 
in  due  process  of  law.  Mr.  Justice  Harlan,  speaking  for  the  Supreme 
Court  of  the  United  States,  said:  "While  the  highest  considerations 
of  pubHc  policy  demand  that  an  insurance  corporation,  entering  the 
state  in  defiance  of  a  statute  which  lawfully  prescribes  the  terms 
upon  which  it  may  exert  its  powers  there,  should  be  held  to  have 
assented  to  such  terms  as  to  business  there  transacted  by  it,  it  would 
be  going  very  far  to  imply,  and  we  do  not  imply,  such  assent  as  to 
business  transacted  in  another  state,  although  citizens  of  the  former 
state  may  be  interested  in  such  business."*' 

Under  a  statute  providing  that  when  a  corporation  "has  for  the 
transaction  of  any  business  an  ofSce  or  agency  in  any  county  other 
than  that  in  which  the  principal  resides,  service  may  be  made  on  any 
agent  or  clerk  employed  in  such  ofHce  or  agency  in  all  actions  growing 
out  of  or  connected  with  the  business  of  that  office  or  agency,"  it  is 
held  that  if  the  agency  for  the  prosecution  of  the  business  out  of  which 
the  contract  in  the  suit  arose  was  discontinued  and  the  agent's  author- 
ity revoked,  service  could  not  be  made  upon  such  agent,  though  the 
corporation  kept  an  agent  in  the  same  place  to  transact  other  busi- 
ness.*" 

Service  of  process  by  leaving  a  copy  of  the  writ  at  a  room  in  an 
office  building  rented  by  a  foreign  corporation  for  the  storage  of  some 
of  its  effects  is  not  sufficient  to  authorize  a  judgment  in  personam 
against  the  corporation  where  it  has  ceased  to  do  business  in  the 
state.81 

§  6047.  Service  on  corporation  formed  by  consolidation  of  domes- 
tic and  foreign  corporation.  A  corporation  formed  by  a  consolida- 
tion of  corporations  of  different  states  is  a  domestic  corporation  of 
each  state  by  whose  laws  the  consolidation  was  authorized,  and  is 
liable  to  suit  therein,  and  may  be  served  with  process  in  the  same  man- 
ner as  other  domestic  corporations  within  such  jurisdiction.®^ 

69  Old   Wayne   Mut.   Life   Ass  'n  v.  62  Baltimore  &  O.  R.  Co.  v.  Harris, 

McDonough,   204   U.  S.   8,   51   L.   Ed.  12  Wall.    (IT.  S.)    65,  20  L.  Ed.  354; 

345.  In  re  St.  Paul  &  N.  Pac.  Ey.  Co.,  36 

SOWinney    v.    Sandwich    Mfg.    Co.  Minn.  85,  30  N.  W.  432;  Losee  v.  Me- 

(lowa),  50  N.  W.  565,  citing  Philp  v.  Carty,  5  Utah  528,  17  Pac.  452;  Bal- 

Covenant   Mut.   Ben.   Ass'n,    62   Iowa  timore    &    O.    B.    Co.    v.    Gallahue's, 

633,  17  N.  W.  903;   State  Ins.  Co.  v.  Admr's,  12  Gratt.   (Va.)   655,  65  Am. 

Granger,  62  Iowa  272,  17  N.  W.  504.  Dec.  254. 

61  Mitchell    Min.    Co.    v.    Bmig,    35  See  §§  4823-4825,  supra. 
App.  Cas.  (D.  C)   527. 
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.  §  6048,  Service  upon  corporation  created  by  act  of  Congress.  A 
corporation  created  by  an  act  of  Congress  other  than  a  railrca.d  cor- 
poration may  be  sued  in  the  federal  courts  of  any  district  wherein 
it  may  be  found  doing  business  and  has  an  agent,  upon  whom  service 
of  process  can  be  made,  even  though  its  principal  place  of  business 
where  its  seal  is  kept  is  in  another  state.  Such  a  corporation  is,  in 
every  state  and  territory  of  the  Union  in  which  it  may  lawfully  exer- 
cise its  powers,  a  domestic  institution.^'  It  was  enacted  in  1915  that 
national  incorporation  of  a  railroad  corporation  shall  not  give  juris- 
diction to  federal  courts.®* 

§  6049.  Service  on  receivers  of  foreign  corporation.  Under  a  stat- 
ute authorizing  service  of  process  upon  the  head  officer  of  a  foreign 
corporation,  it  is  held  that  a  receiver  of  a  corporation  cannot  be  a  head 
officer  as  such,*^  though  the  contrary  has  been  held  in  another  state.®^ 
As  has  been  seen  heretofore,  it  is  held  in  some  cases  that  if  a  receiver 
has  been  appointed,  and , thereafter  an  action  is  brought  against  the 
corporation,  service  of  process  may  be  had  on  the  person  designated 
by  statute  to  receive  process  for  the  corporation,  notwithstanding  the 
receivership,  and  that  this  is  especially  true  as  to  receivers  appointed 
in  foreign  states.®'  Service  of  process  may  be  made  upon  an  officer  of 
the  corporation,  if  he  is  within  the  class  upon  whom  service  of  process 
is  authorized  to  be  made,  notwithstanding  the  fact  that  at  the  time  of 
the  service  he  may  have  been  appointed  receiver  of  the  corporation 
and  was  then  acting  in  such  capacity.®'    .        > 

§6050.  Service  after  dissolution.  The  effect  of  a  dissolution  of 
a  foreign  corporation  upon  actions  pending  against  it  has  been  con- 
sidered elsewhere.®^ 

63  Van  Dresser  v.  Oregon  B.  &  Nav.  essential  fact  or  else  unsound  in  law. 

Co.,  48  Fed.  202.  67  See  §  5295,  supra.    See  also  §  3003, 

See  §§  401,  2961,  2991,  supra.  supra.     And  see  Ganebin  v.  Phelan,  5 

84  Act  of  Jan.  28,   1915,  -c.   22,  §  5,  Colo.   83,   holding   that   if  the   return 

provides  that  no  federal  court  "shall  shows  a  service  upon  an  agent  which 

have  jurisdiction  upon  the  ground  that  would  have  been  sufficient  if  the  f  or- 

the  party  was  a  railroad  incorporated  eigu   corporation  had  been  under  its 

under  an  Act  of  Congress."     38  Stat.  ordinary  management,  it  is  also  suffi- 

L.  804.    See  §  2961,  supra.  oient  thorugh  the   corporation  was  in 

65  Youree  v.  Home  Town  Mut.  Ins.  the  hands  of  receivers  when  the  serv- 

Co.  of  Wariensburg,  Missouri,  180  Mo.  ice  was  made. 

133,  79  8.  W.  175.  SSVonner   v.   Denver  Union   Water 

68  Grady  v.  Richmond  &  D.  B.  Co.,  Co.,   40   Colo.   212,  122  Am.   St.  Bep. 

116  N.  C.  952,  21  S.  E.  304.    See  §  2993,  1036,  90  Pac.  623. 

supra,  where  it  said  that  this  decision  69  See  §§  5613-5617,  5808-5820,  supra. 
is  believed  to  be  either  silent  on  an 
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The  statutes  of  a  state  cannot  give  a  court  of  such  state  jurisdiction 
of  an  action  in  personam  against  a  foreign  corporation  after  it  has 
been  dissolved.™  Cases  which  hold  that  service  upon  an  ofSeial  agent 
of  the  state  brings  ,the  corporation  into  court,  even  after  it  has 
ceased  to  do  business  in  the  state,'^  do  not  apply  to  a  corporation  which 
has  ceased  to  exist.''^  It  is  also  held  that  no  valid  judgment  can  be 
rendered  in  another  jurisdiction  against  a  foreign  corporation,  in  a 
suit  brought  after  the  dissolution  of  such  corporation.'^ 

§  6051.  Service  in  suits  in  federal  courts.  As  has  b^en  heretofore 
stated,  three  conditions  must  concur  or  coexist  in  order  to  give  the 
federal  courts  jurisdiction  in  personam  over  a  corporation  created 
in  another  states  (1)  It  must  appear  as  a  matter  of  fact  that  the 
corporation  is  carrying  on  its  business  in  the  state  where  it  is  served 
with  process;  (2)  that  such  business  is  transacted  or  managed  by 
some  agent  or  officer  appointed  by  and  representing  the  corporation  in 
such  state;  and  (3)  the  existence  of  some  local  law  making  such  cor- 
poration, or  foreign  corporations  generally,  amenable  to  suit  there,  as 
a  condition  express  or  implied,  of  doing  business  in  the  state.''^*  Under 
the  federal  decisions  two  things  must  concur  or  coexist  in  order  to 
subject  a  foreign  corporation  to  suit  in  a  state  in  general:  (1)  The 

70  Woodward  v.  Mutual  Eeserve  Bell  Tel.  Co.,  29  Fed.  17,  quoted  with 
T.ife  Ins.  Co.,  178  N.  T.  485,  102  Am.      approval  in  Buffalo  Gla^s  Co.  v.  Manu- 

t.  Eep.  519,  71  N.  E.   10,  afif'd   200  facturer's    Glass    Co.,    142    Fed.    273; 

S.  612,  50  L.  Ed.  620.  Union     Associated     Press     v.    Times 

71  Eobinson  v.  Mutual  Reserve  Life  Printing  Co.,  83  Fed.  822.  See  also 
■IS.  Co.,  182  Fed.  850,  citing  Pendle-  New  England  Mut.  Life  Ins.  Co.  v. 
nu  V.  Eussell,  144  U.  S.  640,  36  L.  Ed.  Woodworth,  111  TJ.  S.  138,  28  L.  Ed. 
'4;  Pennoyer  v.  Neff,  95  TJ.  S.  714,  24  379;   St.  Clair  v.  Cox,  106  TJ.  S.  350, 

',    Ed.  565,  and  Eodgers  v.  Adriatic  27  L.  Ed.  222;  Baltimore  &  0.  E.  Co. 

'^ire  Ins.  Co.,  148  N.  Y.  34,  42  N.  E.  v.  Koontz,  104  TJ.  S.  5,  26  L.  Ed.  643; 

15.  Ex  parte  Schollenberger,  96  TJ.  S.  369; 

See   §6046,   supra.  24  L.  Ed.  863;  Baltimore  &  O.  E.  Co. 

72  Eobinson  v.  Mutual  Eeserve  Life  v.  Harris,  12  Wall.  (TJ.  S.)  65,  20  L. 
'ns.  Co.,  182  Fed.  850.  See  also  Ed.  354;  Lafayette  Ins.  Co.  v.  Frencli, 
'S5810,    5811,    supra.  18  How.   (U.  S.)   404,  15  L.  Ed.  451; 

\s  to  service  of  process  after  the  i  Niekerson    v.    Warren    City    Tank    & 

,  nlution  of  a  corporation,  see  §  5608,  Boiler    Co.,    223    Fed.    843;    Michigan 

a.  .  Aluminum  Foundry  Co.  v.  Aluminum 

■  3  Eemington  &  Sons  v.  Samana  Bay  Castings    Co.,    190    Fed.    879 ;    Boston 

,  'o.,  140  Mass.  494,  5  N.  E.  292.     See  Elec.   Co.  v.  Electric  Gas  &  Lighting 

§  5811,  supra.     See  also  §  5611,  supra.  Co.,  23  Fed.  838,  839;  Merchants'  Mfg. 

74  Connecticut  Mutual  Life  Ins.  Co.  Co    v.  Grand  Trunk  Ey.  Co.,  13  Fed, 

v.  Spratley,  172  TJ.  S.  602,  618,  43  L.  358.     See  §  2990,  jsupra. 


iEd.   569;    United   States  v.   American 


10436 


Ch.  65] 


Foreign  CoEPORATiONfe 


[§  6051 


corporation  muse  be  carrying  on  its  business  in  the  state  where  it  is 
ser'^ed  with  process ;  and  (2)  the  process  must  be  served  upon  some 
agent  or  officer  representing  it  in  such  state  in  the  doing  of  such 
business  or  appointed  by  it  to  receive  service  of  such  process.''^ 

By  virtue  of  the  Conformity  Act  the  service  ' '  as  near  as  may  be ' ' 
follows  the  state  practice,  an  exception  being  that  the  service  is  to 
be  made  by  the  marshal.™  Generally  the  state  laws  providing  for  the 
service  of  process  in  the  state  courts  in  actions  at  law  furnish  the  rules 
of  procedure  in  such  cases  in  a  federal  court  held  within  such  state,  so 
that  whatever  would  be  lawful  service  of  process  to  bring  a  party  into 
court,  if  the  action  were  in  a  court  of  competent  jurisdiction  under 
the  state  government,  is  lawful  and  sufS'eient  for  the  purpose  in  actions 
commenced  in  such  federal  court.'''  A  service  in  an  action  at  law  on  a 
foreign  corporation  in  conformity  to  a  state  statute  is  good  in  the  fed- 
eral courts,  unless  the  notice  thus  provided  is  not  adequate  according  to 
the  rules  of  due  process  of  law.'*  The  statutes  of  the  states  creating  a 
.constructive  presence  within  the  jurisdiction  for  process  service,  such 
as  acts  providing  for  service  upon  the  registered  agents  of  foreign  cor- 
porations, are  held  to  include  service  of  process  by  the  courts  of  the 

7B  Michigan  Aluminum  Foundry  Co.  "Service    of    3ummons    should    be 

V.   Aluminum   Castings   Co.,   190   Fed.  made  here  in  conformity  to  the  state 

879.    See  also  Connecticut  Mut.  Life  law,  and  what  is  a  good  service  under 

Ins.  Co.  V.  Spratley,  172  U.  S.  618,  43  ,  the  state  statute  will  be  good  in  fed- 


L.  Ed.  569;  Barrow  Steamship  Co.  v. 
Kane,  170  V.  S.  100,  42  L.  Ed.  964. 

"A  long  line  at  decisions  has  es- 
tablished that  in  order  to  render  a 
corporation  amenable  to  service  of 
process  in  a  foreign  jurisdiction  it 
must  appear  that  the  corporation  is 
transacting  businesis  in  that  district 
to  such  an  extent  as  to  subject  it  to 
the  jurisdiction  and  laws  thereof." 
St.  Louis  S.  W.  E.  Co.  v.  Alexander, 
227  U.  S.  218,  57  L.  Ed.  486,  Ann.  Gas. 
i:)15  B  77. 

Tfi  U.  S.  Bev.  St.,  §  914.  Nickeraon 
V.  Warren  City  Tank  &  Boiler  Co., 
,223  Fed.  843.  And  see  Foster,  Fed. 
Trae.  (5th  Ed.),  §  453  et  seq. 

See  §  2990,  supra. 

77McCullough  V.  .United  Grocers' 
Corporation,  247  Fed.  880;  Nickerson 
V.  Warren  City  Tank  &  Boiler  Co.,  223 
Fed.  843;  Van  Dresser  v.  Oregon  Ry. 
&  Nav.  Co.,  48  Fed.  202.    . 


eral  courts,  provided  only  that  the  no- 
tice given  by  said  summons  is  ade- 
quate, according  to  the  rules  of  due 
process  of  law."  McCuUough  v. 
United  Grocers'  Corporation,  247  Fed. 
880.  See  also  Nickerson  v.  Warren 
City  Tank  &  Boiler  Co.,  223  Fed.  843. 

"The  cause  of  action  having  ac- 
crued in  New  York  by  the  failure  to 
keep  the  contract  for  the  safe  deliv- 
ery of  the  goods  there,  the  service 
could  be  properly  made  under  the  New 
York  statute,  in  the  absence  of  other 
designated  officials,  upon  the  resident 
director.  Pennsylvania  Lumberman 's 
Mut.  Fire  Ins.  Co.  v.  Myer,  197  U.  S. 
407,  49  L.  Ed.  810."  St.  Louis  S.  W.  E. 
Co.  v.  Alexander,  227  U.  S.  218,  57  L. 
Ed.  486,  Ann.  Cas.  1915  B  77. 

See,  generally,  Foster,  Fed.  Prac. 
(5th  Ed.),  §455. 

78  Beach  v.  Kerr  Turbine  Co.,  243 
Fed.  706. 
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United  States."  In  equity  and  admiralty  the  Conformity  Act  4oes  not 
apply  but  the  service  is  made  on  the  same  persons  as  in  actions  at  law.*" 
In  practice,  however,  it  has  developed  that  many  deviations  from  state 
practice  have  been  required  by  the  necessities  of  practicality.*^  "While 
service  of  a  subpoena  from  a  federal  court  in  equity  upon  a  nonresi- 
dent corporation  cannot  be  controlled  by  state  statutes,  yet,  when, 
there  is  no  applicable  provision  of  a  federal  statute,  the  procedure  of 
the  state  statutes  may  be  followed,  if  deemed  reasonable  and  adapted 
to  the  purpose. 8^  In  patent  infringement  cases  the  ordinary  service  is 
permissible  if  the  corporation  is  an  inhabitant  of  the  district  or  alter- 
native service  may  be  on  an  agent,  and  the  latter  is  the  only  mode  if 
the  corporation  is  not  an  inhabitant.** 

While  this  may  not  be  necessary  in  the  local  courts,  in  the  federal 
courts,  which  are  courts  of  limited  jurisdiction,  it  is  necessary  that 
every  jurisdictional  fact  must  appear  upon  the  record.**    The  federal 


raNiek«rson  v  Warren  City  Tank 
&  Boiler  Co.,  223  Fed.  843. 

80  See  U.  S.  Rev.  St.,  §913,  and 
New  Equity '  Rule  7,  and  Admiralty 
Rules  No  2.  See  also  Lemon  v.  Im- 
perial Window  Glass  Co.,  199  Fed. 
927;  §  2990,  supra. 

Although  the  state  laws  do  not 
control  process  in  equity  in  federal 
courts  (U.  S.  Rev.  St.,  §  914),  yet  the 
state  law  prescribing  who  may  be 
served  to  bring  a  domestic  corpora- 
tion into  court  will  apply  as  inherent 
in  the  law  of  corporate  creation  and 
existence.  Atlas  Glass  Co.  v.  Ball 
Bros.  Glass  Mfg.  Co.,  87  Fed.  418,  ap- 
peal dismissed  93  Fed.  987  (mem. 
dec).  ' 

81  See  1  Foster,  Fed.  Prac.  (5th 
Ed.),  §453  et  seq.  See  also  §2990, 
supra. 

82  Toledo  Computing  Scale  Co.  v. 
Computing  Scale  Co.,  142  Fed.  919; 
Nickerson  v.  Warren  City  Tank  & 
Boiler  Co.,  223  Fed.  843. 

83  Judicial  Code,  §  48 ;  National  Elec. 
Signaling  Co.  v.  T'elefunken  Wireless 
Tel.  Co.,  194  Fed.  893;  Weller  v.  Penn- 
sylvania R.  Co.,  113  Fed.  502;  TTnited 
States  Gramophone  Co.  v.  Columbia 
Phonograph  Co.,  106  Fed.  220. 


It  is  held  that  the  federal  statute 
providing  for  service  upon  nonresi- 
dent defendants  where  the  suit  is 
commenced  "to  enforce  any  legal  or 
equitable  lien  upon  or  claim  to,  or  re- 
move ail^  encumbrance  or  lien  or 
cloud  upon,  the  title  to  real  or  per- 
sonal prbperty  within  the  district 
where  such  suit  is  brought"  does  n(rt 
authorize  service  of  process  upon  a 
foreign  corporation  in  a  suit  against 
it  to  determine  the  title  to  a  patent 
right,  even  though  the  letters  patent 
are  in  the  possession  of  the  complain- 
ant. Non-Magnetic  Watch  Co.  v.  As- 
sociation Horlogere  Suisse  of  Geneve, 
44  Fed.  6.  Lacombe,  J.,  said:  "The 
various  oases  which  were  cited  by  the 
complainant 's  counsel  interpreting 
this  section  are  concerned  either  with 
real  property,  or  with  such  tangible 
personal  property  as  was  susceptible 
to  actual  possession.  I  cannot  satisfy 
myself  that  the  section  covers  or  was 
intended  to  caver  such  incorporeal  and 
intangible  property  as  a  patent-right, 
possession  of  which  must  of  necessity 
be  ideal,  not  actual,  and  which  cannot 
be  seized  or  sold  under  execution." 

84  Jackson  v.  Delaware  Elver 
Amusement   Co.,   131  Fed.   134,  citing 
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courts  determine  for  themselves  the  fact  of  the  presence  of  the  de- 
fendant within  the  jurisdiction,  and  in  determining  it  they  may  or 
may  not  follow  the  rulings  of  the  state  courts.^^  "Howsoever  broad 
the  rule  in  a  state  may  be,  the  rule  that  service  of  process  to  be  valid 
must  be  on  an  agent  who  can  be  said  fairly  to  represent  the  foreign 
corporation  in  the  state  may  be  deemed  settled  in  the  courts  of  the 
United  States."**  A  corporation  incorporated  for  and  engaged  in 
the  business  of  constructing  and  erecting  oil  tanks,  which  when  prac- 
ticable were  constructed  at  its  main  works  in  the  state  of  its  incor- 
poration, and  when  to  be  erected  in  another  state  were  shipped'  in 
charge  of  its  employees,  who  erected  them  in  the  place  of  their  loca- 
tion, the  man  in  charge  there,  employing  such  labor  as  might  be 
required,  was  held  by  a  federal  court  to  be  "doing  business"  in  the 
federal  district  in  which  it  erected  such  a  tank  so  as  to  be  subject 
to  suit  by  a  person  injured  in  the  erecting  of  the  tank,  notwithstand- 
ing it  had  not  registered  as  required  by  the  laws  of  the  state  in  which 
the  tank  was  erected,  and  the  foreman  in  charge  of  the  erection  of  the 
tank  might  be  served  with  process  in  action  against  the  corporation 
for  such  injuries  as  the  agent  of  the  corporation  under  the  statutes 
of  the  state  authorizing  service  upon  the  agent  of  a  foreign  corpora- 
tion doing  business  in  the  state  who  represents  and  acts  for  them- 
in  the  business  which  they  are  doing  in  the  state.*''    When  the  fact 

St.  Clair  v.  Cox,  106  tJ.  S.  350,  27  L.  quently  into  the  state  was  sufficient. 
Ed.  222;  Barle  v.  Chesapeake  &  O.  Ey.  See  §§  6035-6042,  supra. 
Co.,  127  Fed.  235;  Scott  v.  Stoekhold-  87Nickerson  v.  Warren  City  Tank 
ers'  Oil  Co.,  120  Fed.  698,  aff'd  122  &  Boiler  Co.,  223  Fed.  843.  The  court 
Fed.  835.  said:  "The  man  upon  whom  the  serv- 
85  ^fiekerson  v.  Warren  City  Tank  ice  was  made  was  such  agent,  and  the 
&  Boiler  Co.,  223  Fed.  843.  service  'n  matter  of  fact  and  sub- 
SB  Michigan  Aluminum  Foundry  Co.  stance  a  real  service  upon  the  corpo- 
V.  Aluminum  Castings  Co.,  190  Fed.  ration.  The  only  question  which  can 
879,  holding  that  service  on  a  local  arise  is  as  to  the  formal  correctness 
manager  residihg  in  the  county,  hav-  of  the"  return.  This  is  under  the  facts 
ing  charge  of  the  local  office  and  de-  a  mere  choice  of  verbiage.  The  re- 
scribed  on  the  stationery  and  office  turn  describes  the  person  served  as 
door  as  manager,  and  who  testified  '  foreman. '  Service  upon  one  who  was 
that  he  was  practically  a  general  a  mere  workman  employee,  charged 
agent  for  the  corporation  'a  business  with  no  representative  responsibilities, 
Jul  the  state,  was  service  on  an  agent  and  having  neither  authority  nor 
fairly  representing  the  corporation,  sense  of  obligation  to  act  for  his  em- 
and  also  holding  that  service  on  the  ployer,  would  not  be  service  upon  the 
head  of  an  independent  department  of  principal  in  fact,  and  would-be  a  mode 
the  corporation  who  was  frequently  in  of  service  fraught  with  too  much  dan- 
the  state  and  had  the  highest  author-  ger  of  injustice  to  sanction.  Where, 
ity   of   those'  employees   coming   fre-  however,  the  person  served  is  in  re- 
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of  the  presence  of  the  defendant  is  not  in  dispute,  and  only  the  mode 
or  manner  of  the  service  is  in  question,  a  service  in  accordance  with 
the  requirements  of  the  state  statutes  is  a  good  service." 

§  6052.  Effect  of  construction  by  state  court  of  statute  relating  to 
service.  The  construction  placed  on  a  statute  relating  to  service 
of  process  upon  corporations  by  the  highest  tribunal  of  the  state  by 
which  the  statute  was  enacted  is  binding  upon  the  federal  courts, 
if  the  service  obtained  in  pursuance  of  the  act  constitutes  due  process 
of  law,  or  in  other  words,  does  not  violate  the  Federal  Constitution.'^ 
Thus  where  the  highest  court  of  the  state  has  held  that  a  statute  pro- 
viding that  "a  summons  against  a  corporation"  might  be  served  upon 
certain  officers  applied  to  both  foreign  and  domestic  corporations,  a. 
federal  court  sitting  in  such  state  will  follow  such  construction  of  the 
statute.^" 

§  6053.  Return.  A  return  of  a  writ  of  summons  is  the  answer  of 
the  officer  indorsed  on  the  writ  certifying  to  the  court  the  fact  and 
manner  of  service.®^ 


sponsible  charge  of  the  work  which 
an  unregistered  foreign  corporation  is 
doing,  and  is  such  a  person  as  that 
the  corporation  has  no  one  to  act  for 
and  represent  it,  unless  such  person 
is  its  agent  and  representative,  it  is 
not  going  further  than  the  ends  of 
justice  require  to  hold  that  service 
upon  the  one  clothed  with  such  pow- 
ers and  authority  is  service  upon  the 
corporation.  Such  a  case  the  facts 
show  the  present  case  to  be." 

SSNickerson  v.  Warren  City  Tank 
&  Boiler  Co.,  223  Fed.  843,  844. 

89Swarts  v.  Christie  Grain  &  Stock 
Co.,  166  Fed  338,  citing  Waters-Pierce 
Oil  Co.  V.  Texas,  177  TJ.  S.  28,  44  L. 
Ed.  657;  McCord  Lumber  Co.  v.  Doyle, 
97  Fed.  22. 

In  McCord  Lumber  Co.  v.  Doyle, 
97  Fed.  22,  the  court  said:  "It  is  not 
always  true,  however,  that  a  mode  of 
service  which  is  prescribed  by  the 
statutes  of  a  state,  and  is  there  held 
sufficient  to  warrajit  the  rendition  of 
a  personal  judgment,  will  also  be  held 


to  be  a  good  service  by  the  courts  of 
other  states  or  by  the  federal  courts. 
The  fundamental  principle  that  no  one 
shall  be  condemned  unheard,  or  com- 
pelled to  answer  a  complaint  in  a  for- 
eign jurisdiction  except  upon  such  no- 
tice orf  the  proceedings  as  is  fair  and 
reasonable,  must  not  be  violated.  And 
the  federal  courts,  in  common  with  the 
courts  of  other  states,  must  be  per- 
mitted to  judge  for  themselves,  whfin 
the  question  is  properly  raised  in  an 
action  pending  before  them,  whether 
the  mode  of  service  that  has  been  pre- 
scribed by  the  laws  of  a  particular 
state  satisfies  these  requirements. 
With  these  limitations,  it  is  the  es- 
tablished rule  that  a  mode  of  service 
prescribed  by  state  laws  for  obtain- 
ing jurisdiction  over  foreign  corpora- 
tions, which  is  by  the  local  courts 
recognized  as  vajid,  will  obtain  sim- 
ilar recognition  in  the  federal  courts." 
SOSwarts  V.  Christie  Grain  &  Stock 
Co.,  166  Fed.  338. 
.  91  Arkansas.     Wilson  v.  Young,  58 
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The  return  should  show  affirmatively  the  facts  required  to  constitute 
a  valid  service,  and  where  it  does  not  do  so,  but  states  conclusions  of 
law  and  fact  apart  from  what  was  done,  no  presumptions  are  to  be 
indulged  in  favor  of  such  a  return',  so  as  to  give  the  court  jurisdiction 
over  a  foreign  corporation.^^  And  where  a  statute  provides  that  the 
service  of  a  summons  upon  a  foreign  corporation  shall  be  served  upon 
a  certain  kind  of  an  agent  or  on  a  particular  ofScer  or  ofScers,  the  return 
must  show  that  the  service  was  made  upon  an  agent  of  the  class,  or  an 
ofScer,  designated  by  the  statute.®*    Thus  under  a  statute  providing 


Ark.  593,  25  S.  W.  870. 

Georgia.  Jones  v.  Bibb  Brick  Co., 
120  Ga.  321,  48  S.  E.  25. 

Illinois.    Nelson  v.  Cook,  19  111.  440. 

Iowa.  Aultman  v.  MeGrady,  58 
Iowa  118,  12  N.  "W.  233. 

Mississippi.  Beall  v.  Shattuck,  53 
Miss.  358. 

Missouri.  Horton  v.  Kansas  City, 
Ft.  S.  &  G.  E.  Co.,  26  Mo.  App.  349. 

Nebraska.  Graves  v.  MacFarland, 
58  Neb.  802,  79  N.  W.  707. 

New  York.  Iselin  v.  Henlein,  16 
Abb.  N.  Gas.  73. 

Tennessee.  Hutton  v.  Campbell,  10 
Lea  170. 

92  United  States.  Allen  v.  Yellow- 
stone Park  Transp.  Co.,  154  Fed.  504; 
Jackson  V.  Delaware  River  Amuse- 
ment Co.,  131  Fed.  134;  United  States 
V.  American  Bell  Tel.  Co.,  29  Fed.  17, 
citing  Alexandria  v.  Fairfax,  95  U.  S. 
780,  24  L.  lia.  583,  and  Grace  v.  Amer- 
ican Cent.  Ins.  Co.,  109  IT.  S.  283,  27 
L.  Ed.  932. 

Arkansas.  Southern  Building  & 
Loan  Ass'n  v.  Hallum,  59  Ai-k.  583,  28 
S.  W.  420.  " 

Missouri.  Newcomb  v.  New  York 
Cent.  &  H.  Eiver  R.  Co.,  182  Mo.  687, 
81  S.  W.  1069;  Walter  A.  Zelnicker 
^  Supply  Co.  v.  Mississippi  Cotton  Oil 
Co.,  103  Mo.  App.  94,  77  8.  W.  321; 
Gamasche  v.  Smythe,  60  Mo.  App.  161. 

Oregon.  Knapp  v.  Wallace,  50  Ore. 
348,  126  Am.  St.  Rep.  742,  92  Pae. 
1054. 

West  Virginia.     Adkins    v.    Globe 


Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E. 
194. 

93  United  States.  New  River  Min- 
eral Co.  V.  Seeley,  120  Fed.  193;  Sobrio 
V.  Manhattan  Life  Ins.  Co.,  72  Fed. 
566;  Parmer  v.  Nat.  Life  Aas'n  of 
Hartford,  Connecticut,  50  Fed.  829; 
United  States  v.  American  Bell  Tel. 
Co.,  29  Fed.  17;  Kiufeke  v.  Merchants' 
Dispatch  Transp.  Co.,-3  McCrary  547, 
11  Fed.  282. 

Arkansas.  Union  Guaranty  &  Trust 
Co.  v.  Craddock,  59  Ark.  593,  28  S. 
W.  424;  Southern  Building  &  Loan 
Ass'n  V.  Hallum,  59  Ark.  583,  28  S. 
W.  420. 

California.  Willey  v.  Benedict  Co., 
Ho  Cal.  601,  79  Pac.  270. 

Colorado.  Venner  v.  Denver  Union 
Water  Co.,  40  Colo.  212,  122  Am.  St. 
Rep.  1036,  90  Pac.  623;  Venner  v. 
Denver  Union  Water  Oo.,  15  Co  o. 
App.  495,  63  Pac.  1061. 

Maryland.  Wagner  v.  Shanfi,  59 
Md.  313. 

Michigan.  Toledo  Ice  Co.  v.  Mun- 
ger,  124  Mich.  4,  82  N.  W.  663. 

Mississippi.  Continental  Ins.  Co.  v. 
Mansfield,  45  Miss.  311. 

Missouri.  Newcomb  v.  New  York 
Cent.  &  H.  River  E.  Co.,  182  Mo.  687, 
81  8.  W.  1069;  Gamasche  v.  Smyth  p. 
60  Mo.  App.  161. 

Nevada.  Brooks  v.  Nevada  Nickel 
Syndicate,  24  Nev.  311,  53  Pac.  597; 
Lonkey  v.  Keyes  Silver  Min.  Co.,  21 
Nev.  312,  17  L.  E.  A.  351,  31  Pac.  57. 

New  Jersey.  BoaJxe  v.  Pennsylvania 
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that  before  any  foreign  corporation  shall  begin  to  carry  on  business 
in  the  state,  it  shall,  by  its  certificate  under  the  hand  of  the  president 
and  seal  of  the  corporation  designate  an  agent,  who  shall  be  a  citizen 
of  the  state,  upon  whom  service  of  prbcess  may  be  made,  and  that  serv- 
ice upon  such  an  agent  shall  be  sufficient  to  give  jurisdiction  over  such 
corporation  in  any  of  the  courts  of  the  state,  it  is  held  that  a  return 
of  summons  in  an  action  against  a  foreign  corporation  which  shows 
that  it  was  made  on  an  agent  of  the  defendant  out  of  the  county  in 
which  the  action  was  brought  and  does  not  show  that  the  person  served 
had  been  designated  as  such  agent  for  the  service  of  process,  was  not 
a  return  upon  which  a  judgment  against  the  corporation  could  be 
based.®*  A  return  of  service  of  a  summons  in  an  action  against  a 
foreign  insurance  company  or  other  corporation  upon  an  attorney 
appointed  by  it  to  accept  service  of  process  must  show  that  he  is  the 
attorney  so  appointed  to  accept  service  of  process.^*     Where  it  is 


B.  Co.,  70  N.  J.  L.  494,  57  Atl.  160. 

Texas.  National  Cereal  Co.;  v. 
Earnest  (Tex.  Civ.  App.),  87  S.  W. 
734. 

West  Virginia.  Adkins  v.  Globe 
Fire  Ins.  Co.,  45  W.  Va.  384,  32  S.  E. 
194. 

94  Southern  Building  &  Loan  Ass'n 
V.  Hallum,  59  Ark.  583,,  28  S.  W.  420. 

For  facta  held  not  sufficient  to  war- 
rant the  court  in  refusing  the  defend- 
ant's motion  to  set  aside  the  aerviee 
of  summons  upon  a  foreign  corpora- 
tion on  the  ground  that  the  person  on 
whom  it  wa^  served  was  neither  i  an 
officer  nor  an  agent  of  the  corporation, 
see  Hess  v.  Adamant  Mfg.  Co.,  66 
'Minn.  79,  68  N.  "W.  774. 

95  Adkins  v.  Globe  Fire  Ins..  Co., -45 
W.  Va.  384,  32  S.  E.  194.. 

Thus  a  return  showing  a  delivery  to 
"Alf.  Paul,  attorney  in  fact  and  of 
record  for  said  Globe  Fire  Ins.  Com- 
pany," is  bad  for  not  designating  for 
what  purpose  he  is  attorney,  and  judg- 
ment therein  is  void.  Adkina  v.  Globe 
Fire  Ins.  Co.,  45  W.  Va.  384,  32,  S.  E. 
194.  On  rehearing,  the  eoiirt  said: 
"The  return  must  state  all  facts  to 
make  it  good,  and  where  it  departs 
from    the    statute,    everything   is   in- 


ferred against  it  which  such  depart- 
ure warrants.  Bank  v.  Suman,  79  Mo. 
531,  97  Am.  Dee.  280,  note;  22  Am.  & 
Eng.  Enc.  Law,  183.  Hence,  in  this 
case  we  can  fairly  infer  that  Paul 
may  have  been  an,  attorney  in  fact  for 
other  purposes  than  to  accept  service. 
Counsel  cite  Webster  Wagon  Co.  v. 
Peterson,  27  W.  Va.  314,  where  the 
service  was  on  the  '  lawful  attorney ' 
of  a  foreign  insurance  company.  The 
court  held  it  prima  facie  good  to  pre-, 
vent  a  judgment  being  regarded  null 
and  yoid,  but  did  not  say  that,  if  ob- 
jected to  before  the  judgment  became 
final,  or  by  motion  to  set  it  aside  for 
want  of  legal  service,  it  would  be 
good.  Here  it  is  on  motion  to  set 
aside  the  judgment  before  it  became 
final.  And  obserye  in  that  case  the 
service  was  on  a  'lawful  attorney,' 
which  imported  perhaps  one  appointed 
by  -law,  like  '  state  agent, '  in  Stone  v. 
Insurance  Co.,  78  Mo.  655,  while 
'agent,'  was  not  good  in  Gales  v. 
Tuslen,.89  Mo.  19,  14  S.  W.  827;  but 
in  this  case  it  is  'attorney  in  fact 
and  of  record,' — not  saying  ^lawful,' 
nor  importing  one  appointed  under  the 
statute.  The  words 'of  record' do  not 
help,  because  no  law  required  the  ap- 
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provided  by  statute  that  where  the  defendant  is.  a  foreign  corporation, 
service  may  be  made  by  delivering  a  copy  of  the  writ  and  petition  to 
any  officer  or  agent  of  such  corporation  in  charge  of  any,  office  or 
place  of  business  of  the  defendant,  a  return  of  the  service  whiphi  fails 
to  state  that  the  alleged  agent  of  the  defendant,  upon  whom  service 
was  made,  was  an  agent  in  charge  of  an  office  or  place  of  business,,  of 
the  defendant,  is  defective.^  But  under  a  statute  providing  that  serv- 
ice may  be  made  upon  the  agent  of  a :  foreign  corporation,  it  is  h^ld 
that  a  return  stating  that  service  was  made  upon  the  president  or 
vice  president  without  specifying  that  the  officer  had  served  either 
of  these  officials  in  the  capacity  of  agent  was  sufficient*''  The  return 
may  be  impeached  by  showing  that  the  person  upon  whota  service  of 
the  writ  was  made  was  not  the  agent  of  the  foreign  corporation.'* 

The  return  of  service  on  an  agent  of  a  foreign  corporation  need,  not 
show  all  the  facts  set  out  in  the  statute  which-  authorizes  and  provides 
for  such  .service,  but  it  is  sufficient  if  they  are  shown  from  the  record.®* 


pointment  to  be  recorded.  The  serv- 
iep  is  simply  and  only  on  an  attorney, 
iu  fact,  aad  it  thus  plainly  falls  under 
the  law  above  that,  unless  the  agency 
is  defined,  the  service  is  bad. ' ' 

96  Kiuf eke  v.  Merchants '  Disj^atch 
Transp.  Co.,  3  McCrary  547,  11  Fed. 
282.  ,  ,        ., 

Under  a  statute  providing  that  if 
the  defendant  is  a  foreign  corporation, 
process  may  be  served  upon  the  agent 
in  charge  of  its  principal  office  in  the 
state,  or  upon  any  officer  either  peri 
sonally  or  by  leaving  a  copy  at  his 
usual  place  of  abode,  or  by  leaving  a 
copy  at  the  office,  depot,  or  usual  place 
of  business  of  such  foreign  corpora- 
tion within  the  county,  with  any  per- 
son in  charge  thereof,  it  is  held  that 
a  return  which  states  that  the  sum- 
mons was  served  by  reading  the  same 
to  a  certain  person,  "resident  agent" 
of  the  defendant  foreign  corporation, 
and  delivering  a  copy  to  him  at  a  cer- 
tain place  in  the  state,  was  not  suffi- 
cient to  give  the  coTirt  jurisdiction  in 
an  action  against  the  corporation. 
Eoake  v.  Pennsylvania  R.  Co.,'.  70  N. . 
J.  L.  494,  57  Atl.  160. 

97  Venner  v.  Denver  Union  Water 


Co.,  40   Colo.   212,   122-Am.;  St,,Eep. 
1036,  90  Pac.  623,  in  which  case  it  was 
said:     "The  person  sustaining  either 
of  these  relations  to  a  corporation  is 
an   acknowledged'  officer  thereof..    It 
would  be:diffieult  to  define,  with. any  . 
degree  of  certainty,  what,  the.  ordinary 
duties   of    a   vjce   president   rnaj;  be. 
Generally  he  acts  as  piresideiat  in  the 
absence,  of  the  latter  from  duty,  exer- 
cising  such  authority  with  respect '  to 
the  affairs  of  the  corporation  as ,  the 
president     might     himself^    were     he 
present..   Qertainly  .hci  is  an' agent  of 
the   corporation   of  which  he  is   vice 
president,  and  so  is  the  president^  and 
it   is   not   necessary  that-.;  the  officer 
serving  process  should  speeify  in  his  : 
return  that  he  had  served  either  of 
these  officials  in  the  capacity  of-agentd  i 
when  it  appears  that  ;seryice.  Was  upon  , 
a  speeifled  bfficial  of  the,  corpora»tionf;  ■ 
which  carries  with  it  the  information  . 
by'  implication  that  servifce  ;was  upon 
an  agent  thereof.-.".      -.  •  ..  '  . 

98 Pecos  &-Ni  T;.B..'Oo.  ,v.  Cox,'  1.Q5 
Tex.  40,  143  S..W.  SOQi 

99  Nelson  Morris  &  Co.  v.  E.  K. 
Eehkopf  &  Sons-,  25  Ky.  L.  Eepv  352,- 
75  S.  W.  203;.  Cajpenfer.  v.  Laswell,  23 
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By  some  authorities  it  is  held  that  a  return  of  service  of  process  is 
insuflRcient  to  authorize  the  court  to  entertain  jurisdiction,  where  it 
does  not  appear  by  the  rettirn  or  by  the  record  that  the  corporation 
defendant  was  engaged  in  business  within  the  state,  or  that  the  per- 
sons served  were  transacting  business  for  it  within  the  state.^  Thus 
under  a  statute  providing  that  where  a  foreign  corporation  has  an 
office  or  is  doing  business  in  the  state  service  of  process  shall  be  made 
by  delivering  a  copy  of  the  writ  and  petition  to  any  officer  or  agent 
of  such  corporation  in  charge  of  any  office  or  place  of  business,  or  if 
it  have  no  office  or  place  of  business,  then  service  may  be  made  upon 
any  officer,  agent  or  employee  in  any  county,  and  where  such  service 
.  is  had  in  conformity  with  such  provisions,  it  shall  be  deemed  personal 
service  against  such  corporation  and  will  authorize  the  rendition  of 
a  general  judgment  against  it,  it  is  held  that  it  is  the  obvious  meaning 
of  the  statute  that  if  the  foreign  corporation  has  an  office  or  place 
of  business  in  the  state,  service  of  the  writ  must  be  made  by  deliver- 
ing to  the  officer  or  agent  of  the  company  in  charge  of  such  office  a 
copy  of  the  writ  and  petition,  but,  if  the  foreign  corporation  has  no 
office  Or  place  of  business  in  the  state,  that  the  writ  may  be  served 
by  delivering  a  copy  of  the  same  with  a  copy  of  the  petition,  to  any 
office^,  agent  or  employee  found  in  the  state,  and  that  a  return  to 
be  good  under  the  second  clause  of  the  statute  should  affirmatively 
state  that  the  defendant  corporation  had  no  office  or  place  of  busi- 
ness in  the  state,  and  that,  failing  to  do  so,  it  was  insufficient  under  the 

Ky.  L.  Bep.  686,  63  S.  W.  609;  Farrell  a  personal  judgment  may  properly  be 

V.  Oregon  Gold-Min.  Co.,  31  Ore.  463,  rendered  under  such ,  provision. 
49  Pac,  876;  El  Paso  &  S.  W.  E.  Co.  v.  1  Central  Grain  &  Stock  Exchange 

Kelly  (Tex.  Civ.  App.),  83  S.  W.  855,  of  Hammond  v.  Board  of  Trade,  City 

rev'd  on  other  gremnds  in  99  Tex.  87,  of  Chicago,  125  Fed.  463;  Nathan  v. 

87  8.  W.  660.  Planters '  Cotton  Oil  Co.,  187  Mo.  App. 

Under  a  statute  providing  that  in  560,  174  S.  W.  126. 
an  action  against  a  foreign  corpora-  It  is  held  in  Florida  that  failure  to 

tion,  engaged  in  business  in  the  state,  state  in  the  sheriff's  return  as  to  the 

the  summons  may  be   served  on   the  service  of  the  writ,  that  the  defendant 

manager,   or  agent   of,   or   person   in  foreign   corporation   was   doing   busi- 

charge  of  such  business  in  the  state,  ness  in  the  state,'  or  that  its  president, 

in  the   county  where  the  business  is  on  whom  service  was  attempted  to  be 

carried  on,  or  in  the  county  where  the  made,  resided  in  the  state,  or  that  he 

cause   of  action   occurred,   it   is  held  was   there  in  the   state   on  the  busi- 

that  the  sheriff  is  not  required  to  know  ness  of  the  corporation,  is  not  ground 

and   to   show   by   his   return   all   the  for     quashing     the     return.     Putnam 

facts   set   out  in  the  statute,   but  if  Lumber    Co.    v.    Ellis- Young    Co.,   50 

these  facts  are  shown  by  the  record,  Fla.  251,  39  So.  193;  EUis-Toung  Co. 

it  is  Efficient.     Nelson  Morris  &  Co.  v.   Putnam  Lumber   Co.,  50  Fla.  217, 

V    E.  K.  Eehkopf  &  Sons,  25  Ky.  L.  39  So.  198. 
Eep.  352,  75  S.  W.  203,  holding  that 
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statute.*  And  under  a  statute  providing  that  where  the  defendant 
is  a  foreign  corporation,  having  an  office  or  doing  business  in  the 
state,  the  summons  may  be  executed  by  delivering  a  copy  of  the  writ 
and  petition  to  any  officer  Dr  agent  in  charge  of  any  office  or  place  of 
business,  or,  if  it  has  no  office  or  place  of  business,  then  to  any  officer, 
agent  or  employee  in  any  county  where  such  service  may  be  obtained, 
it  is  held  that  the  return  is  not  sufficient  which  shows  a  service  on  an 
agent  not  in  the  defendant's  place  of  business,  unless  it  states  that 
the  defendant  had  no  office  or  place  of  business  at  whicfi  the  writ 
eould  be  served.^  Where  the  petition  describes  the  defeindant  as  a 
foreign  corporation,  it  is  not  necessary  for  the  sheriff  to  state  in  his 
return  that  the  defendant  is  a  foreign  corporation* 

Where  the  invalidity,  irregularity  or  defect  in  the  service  of  the 
writ  in  an  action  against  a  foreign  corporation  appears  upon  the  face 
of  the  retton,  a  motion  to  quash  the  service  or  abate  the  writ  is  the 
proper  mode  of  .bringing  the  matter  to  the  attention  of  the  court; 
but  where  the  objection  does  not  appear  upon  the  record,  the  better 
practice  is  to  raise  it  by  a  plea  in  abatement  on  which  an  issue  may 
be  regularly  taken  and  tried. ^    By  the  weight  of  authority,  and  it 


2  Walter  A.  Zelincker  Supply  Co.  v. 
Mississippi  Cotton  Co.,  103  Mo.  App. 
94,  77  S,  W.  321. 

It  should  be  aleged  and  shown 
that  the  foreign  corporation  had  an 
office  or  place  of  business  in  the  state. 
Walter  A.  Zelincker  Supply  Co.  v. 
Mississippi  Cotton  Co.,  103  Mo.  App. 
94,  77  S.  W.  321;  Banister  v.  Weber 
Gas  &  Gasoline  Engine  Co.,  82  Mo. 
App.  528;  MiddoTigh  v.  St.  Joseph  & 
D.  0.  E.  Co.,  51  Mo.  App.  528. 

3  Newcomb  v.  New  York  Cent.  &  H. 
River  E.  Co.,  182  Mo.  687,  81  S.  W. 
1069. 

4  Newcomb  v.  New  York  Cent.  & 
H.  Elver  E.  Co.,  182  Mo.  687,  81  S. 
W.  1069. 

6  United  States  v.  American  Bell 
Tel.  Co.,  29  Fed.  17,~  28;  Eubel  v. 
Beaver  Falls  Cutlery  Co.,  22  Fed.  282; 
Halsey  v.  Hurd,  6  McLean  14,  Fed. 
Cas.  No.  5966.  See  Union  Pac.  Ey. 
Co.  V.  Novak,  61  Fed.  573;  Hiltoii  & 
Allen  V.  Consumers'  Can  Co.,  103  Va. 
255,  48  S.  B.  899;  Lane  Bros.  &  Co. 


V.  Bauserman,  103  Va.  146,  106  Am.  St. 
Eep.  873,  48  S.  E.  857. 

See  §§  3014,  3069,  supra,  where  the 
practice  in  this  regard  is  discussed. 

In  United  States  v.  American  Bell 
Tel.  Co.,  29  Fed.  28,  the  court  said: 
"Where  the  invalidity,  irregularity, 
or  defect  in  the  service  of  the  writ 
appears  upon  the  face  of  the  return, 
a  motion  to  quash  the  service  or  abate 
the  writ  is  the  proper  mode  of  bring- 
ing the  matter  to  the  attention  of  the 
court;  but  where  the  objection  does 
not  appear  upon  the  face  of  the 
papers,  the  better  rule  of  practice, 
where  it  is  sought  to  question  or  dis- 
pute the  facts  stated  therein,  is  to  do 
so  by  plea  in  abatement,  on  which  an 
issue  may  be  regularly  taken  and 
tried.  Halsey  y.  Hurd,  6  McLean,  14; 
Eubel  V.  Beaver  Falls  Cutlery  Co.,  22 
Fed.  Rep.  282,  283.  It  is  not  denied 
that  objections  to  the  regularity  or 
validity  of  the  service,  not  appearing 
on  the  face  of  the  return,  are  some- 
times taken  by  motion  to  dismiss  or 
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would  seem  in  accordaiice  with  the  sounder  reasoning,  where  the 
sheriff's  return  of  process  is  sufficient  on  its  face,  and  its  truthfulness 
is  admitted,  matters  dehors  such  return  must  be  raised  by  plea.® 


set  aside  the,  service.  Thus  in  Hark- 
ness  V.  Hyde,  98  U.  S.  476,  the  ille- 
gality at  the  service,  which  did  not 
appear  upon  the  face  of  the  return, 
was  presented  by  motioii  to  dismiss 
the  suit,  which  was  treated  by  the 
court  as  a;  motion  to  set  a^ide  the 
service,. :  and  was  sustained.  But  the 
general  rule  of  practice  is  to  raise 
such  issues  of  fact  by  plea  in  abate- 
ment;' and  in  this  case,  as  the  defend- 
ant's motiou  and  plea  in  abatement 
present  identically  the  same  issue,  and 
on  the  same  state  of  facts,  so  far  as 
relates  to.  the  truth  of  the  return,  it 
would  seem  to  be  the  better  practice, 
and  most  correct-  course,  to  have  that 
-  question  eo,nsidered;  and  .  determined 
on  the^  plea  rather  than  the  motion, 
,iyhip^  is  an  application  for  sumipary 
relief' based  upon  ex  parte  affidavits. 
The_  court  will  accordingly  overrule 
so  much  .of  defendant'^  motion  as 
seeks  to  dispute  '  or  controvert  the 
truth  of  .,the  facts  stated  in  the  mar- 
shall 's  return,  but  will  leave  said  mo- 
tion iq  stand  so  far  as  it  raises  the 
question  of  the  legal  sufficiency  of 
the  service  on  the  face  of  the  return, 
and  to.  be  considered  with  the  plea  in 
9,batement."  See  also  Union  tae. 
Ey.  Cp.  V.  Novak,  61  Fed.  573. 

The  Court  of  Appeals  of  Virginia 
said:  ."Where  the  matter  on  which 
the  defendant  relies  to  abate  the  suit 
.  is  a  fact  not  appearing  by  the  record 
or  the  return  of  the  officer,  it  must 
be  pleaded  in  abatement,  so  as  to  give 
the  other  party  an  opportunity  to 
traverse  and  try  it.  But  where  all 
the  facts  upon  which  the  claim  to  have 
the  process  aba,ted  is  founded  appear 
by  th^e  record,  including  the  return 
of  the  officer,  of  which  the  court  will 
take  notice  without  plea,  there  the 
action  may   be   dismissed  on  motion. 


In  that  ease  the  motion  is  not  in- 
tended to  state  new  facts,  but  merely 
to  bring  to  the  attention  of  the  court, 
and  abo  to  furnish  notice  to  the 
other  party,  of  those  facts  appearing 
on  the  record  and  return,  which  of 
themselves  are  sufficient  to  show  that 
the  action  cannot  be  properly  pro- 
ceeded in  for  want  of  due  service  or 
other  defect  in  the  proceedings." 
Hilton  &  Allen  v.  Consumers'  Can  Co., 
103  Va.  255,  48  S.  B.  899. 

In  Lane  Bros.  &  Co.  v.  Bauserman, 
103  Va.  146,  106  Am.  St.  Eep.  872,  48 
S.  E.  857,  the  court  said:  "It  is  well 
settled  that,  if  process  be  illegally  is- 
sued or  executed,  the  validity  of  such 
process  or  return  can  be  raised  by  a 
moj;ion  to  quash,  as  well  as  by  a  plea 
in  abatement.  See  Garrard  v.  Henry, 
6  Band.  112,  116;  Pulliam  v.  Aler,  15 
Gratt.  54,  62;  Warren  v.  Saunders,  27 
Gratt.  259,  268;  Eaub  v.  Otterback, 
89  Va.  645,  649;  N.  &  W.  Ey.  Co.  v. 
Carter,  91  Va.  587,  1  Eob.  Pr.  (Old 
Ed.)  162;  4  Minn.  Inst.  (1st  Ed.)  532. 
But,  if  such  motion  be  not  made  and 
disposed  of  before  appearing  to  the 
action,  or  before  taking  or  consenting 
to  a  continuance,  the  party  is  held  to 
have  waived  all  defects  in  the  process 
and  service  thereof.  Wynn  v.  Wyatt's 
Adm'x,  11  Leigh,  584,  590-595;  l>ul- 
liam  V.  Aler,  supra;  Harvey  v.  Skip- 
with,  16  Gratt.  410,  414;  Petty  v. 
Frick,  86  Va.  501,  503;  New  Eiver 
Min.  Co.  V.  Painter,  100  Va.  507." 

.6  Florida.  Putnam  Lumber  Co.  v. 
Ellis-Young  Co.,  50  Fla.  251,  39  So. 
193. 

Illinois.  Greer  v.  Toung,  120  III. 
184,  11  N.  E.  167. 

Maine.  Perry  v.  New  Brunswick 
Ey.  Co.,  71  Me.  359. 

Missouri.  Walter  A.  Zejnicker  Sup- 
ply Co.  V.  Mississippi  Cotton  Oil  Co., 
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In  some  cases  it  is  held  that  objections  to  the  regularity  or  validity 
of  the  service,  not  appearing  on  the  face  of  the  return,  may  be  taken 
by  motion  to  dismiss  or  set  aside  the  service  supported  by  affidavits.'' 


103  Mo.  App.  94,  77  S.  W.  321. 

New  Jersey.  Camden  Boiling  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  15. 

Texas.  Toungblood  v.  Strahorn- 
Hutton-Evans  Commission  Co.  (Tex. 
Civ.  App.),  40  S.  W.  648. 

See   §§  3014,   3069,  supra. 

Where  it  is  provided  that  suit  may 
be  brought  against  a  foreign  corpora- 
tion on  a  cause  of  action  arising  in 
the  state,  the  defense  that  the  cause 
of  action  did  not  arise  within  the 
state  should  be  fairly  raised  by  a 
plea,  and  not  by  a  motion  to  quash 
the  "declaration,  which  is  not  the 
proper  remedy.  Maxwell  v.  Speed,  60 
Mich.  36,  26  N.  W.  824. 

It  is  held  in  Michigan  that  a  motion 
to  quash  a  summons  on  the  ground 
that  the  defendant  corporation  was 
not  doing  business  in  the  state  and 
that  the  cause  of  action  did  not  arise 
therein,  should  not  be  heard  on  affi- 
davits in  support  thereof  and  in  op- 
position thereto,  but  such  motion 
should  be  overruled  so  as  to  permit 
issue  to  be  joined  on  the  questions 
and  a  trial  had  on  such  issue.  Sherrill 
V.  Grand  Trunk  By.  Co.  of  Oajiada, 
161  Mich.  495,  126  N.  W.  830. 

Under  former  United  States  Equity 
Eule  31,  providing  that  no  demurrer 
or  plea  shall  be  allowed  to  be  filed 
to  'any  bill,  unless  upon'  a  certificate 
of  counsel  that  in  his  opinion  it  is 
well  founded  in  point  of  law  and  sup- 
ported by  the  affidavit  of  the  defend- 
ant that  it  is  nort  interposed  for  delay, 
and;  if  a  plea,  that  it  is  true  in-  point 
of  fact,  it  was  held  that  a  plea  in 
abatement  filed  to  set  aside  service  of 
process  against  the  corporation  on  the 
ground  that  the  person  served  was 
not  its  officer  or  agent,  was  not  suffi- 
ciently verified  when  the  affidavit  was 
made  by  such  person,  for  assuming  the 


plea  to  be  true,  be  disclosed  that  he 
had  no  authority  to  ms^ke  the  affidavit 
on  behalf  of  the  corporation,  which 
could  speak  only  by  its  officers  or 
agents.  Scott  v.  Stoekholders'  Oil 
Co.,  129  Fed.  615. 

7Harkness  v.  Hyde,  98  U.  S.  476, 
25  L.  Ed.  237;  Benton  v.  Mcintosh, 
96  Fed.  132;  Wall  v.  Chesapeake  & 
O.  By.  Co.,  95  Fed.  398;  Americp 
Cereal  Co.  v.  Eli  Pettijohil  Cereal  Co., 
70  Fed.  276;  N.  K.  Fairbank  &  Co.  v. 
Cincinnati,  N.  O.  &  T.  P.  By.  Co.,  54 
Fed.  420.  See  United  States  v.  Amer- 
ican Bell  Tel.  Co.,  29  Fed.  17,  28. 

In  Wall  V.  Chesapeake  &  O.  By.  Co., 
95  Fed.  398,  the  court  said:  "There 
can  be  no  doubt  that  the  rule  upon 
this  question  of  practice  prevailing  in 
the  Illinois  state  :  courts  is  contrary 
to  the  general  rule  on  the  subject  in 
this  country,  as  well  as  in  England. 
There  isno  more  reason  for  requiring 
a  plea  in  abatement  and  a  jury  trial 
to  test  the  question  of  a  sufficient 
service  of  a  summoms  than  there 
wodld  be  to  require  the  same  proceed- 
ing, including  a  jury  trial,  in  all  cases 
where  now  a  motion  is  held  to  be  the 
proper  remedy.  The  constitutional 
right  to  a  jury  trial  obtains  whenever 
there  is  any  question  at  issue  involv- 
ing the  life,  liberty,  or  property  of  the 
citizen.  But  a  motion  to  quash  a  serv- 
ice of  summons,  or  any  other  process 
or  order,  for  insufficiency  in  the  serv- 
ice, involves  no  such  substantial  right. 
The  setting  aside  of  service  does  not 
affect  the  writ  or  the  status  of  the 
action  in  court.  Another  service  can 
be  made,  and  the  action  proceed.  If 
the  original  process  were  exhausted, 
a  new  summons  could  be  issued.  If 
the  objection  were  to  the  writ  itself, 
a  plea  in  abatement  would  be  the 
proper  remedy,  the  office  of  which  is 
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The  practice  of  setting  aside  service  on  motion  or  on  rule  to  show 
cause  why  the  service  should  not  be  set  aside  has  been  adopted  by 
the  federal  courts  in  many  of  the  districts,  even  where  the  local  prac- 
tice requires  a  plea  in  abatement.' 


to  give  the  plaintiff  a  better  writ.  1 
Chit.  PI.  446-457.  But  here  the  plain- 
tiff still  has  his  writ.  The  order  only 
sets  aside  the  service,  as  being  un- 
warranted and  insufficient  in  law.  No 
substantial  right  is  affected  by  the 
decision.  There  are  many  matters 
pending  in  the  progress  of  a  case 
which  are  daily  determined  upon  mo- 
tion, that  are  much  more  important  in 
aifecting  substantial  rights  than  a  mo- 
tion to  set  aside  an  irregular  service 
of  process.  Take,  for  instance,  the 
motion  for  a  new  trial  upon  newly- 
discovered  evidence  after  the  plaintiff 
has  recovered  a  substantial  verdict. 
The  court,  in  its  discretion,  may  set 
aside  the  verdict  upon  a  motion. 
Whether  the  plaintiff  will  ever  be 
able  to  obtain  another  is  uncertain, 
ijid  yet  no  one  would  think  of  ob- 
jecting to  trying  such  a  question  be- 
fore the  court  upon  motion  supported 
and  opposed  by  a£S.davits.  The  prac- 
tice in  the  United  States  Circuit 
Court  for  this  circuit  was  fairly  well 
established  by  precedent  when  this 
action  was  begun.  So  that  if  the  de- 
fendant had  resorted  to  a  plea  in 
abatement,  instead  of  making  a  mo- 
tion, he  would  have  subjected  him- 
self to  the  criticism  that  he  was  de- 
parting from  the  usual  practice 
adopted  in  such  cases.  In  Pairbank 
&  Co.  V.  Cincinnati;  N.  O.  &  T.  P.  By. 
Co.,  supra,  a  similar  motion  was  made 
and  heard  before  Judge  Blodgett  at 
the  circuit  without  question  as  to  the 
propriety  of  the  practice,  and  an  order 
made  quashing  the  service.  Judge 
Blodgett  delivered  an  opinion,  hold- 
i!ig  the  service  insufficient,  which  was 
"firmed  by  this  court,  where  no  ques- 
tion was  made  as  to  the  proper  prac- 
tice being  by  motion.     In  American 


Cereal  Co.  v.  Eli  Pettijohn  Cereal  Co., 
70  Fed.  276,  the  same  practice  was 
adopted  and  the  service  set  aside  upon 
motion;  Judge  Showalter  delivering 
an  opinion  justifying  the  practice,  and 
giving  good  and  sufficient  reason  for 
it,  as  follows:  'The  determining  con- 
sideration is  that  the  matter  at  issue, 
however  it  may  result,  will  not  end 
the  suit.  If  found  against  the  de- 
fendant, the  defendant  is  in  court  and 
must  plead;  if  in  favor  of  the  defend- 
ant, the  return  of  the  writ  is  vacated 
or  quashed,  and  the  suit  remains 
pending;  whereas  a  plea,  either  in 
abatement  or  in  bar,  if  made  out  by 
proofs, '  puts  an  end  to  the  proceed- 
ing. The  view  that  a  motion  to  be 
determined  upon  affidavits  is  the 
proper  practice  in  such  cases  is  sus- 
tained by  English  decisions,'  citing 
Hemp  V.  Warren,  2  Dowl.  (N.  S.)  758; 
Preston  v.  Lamont,  1  Ezch,  Div.  361. 
In  the  last  of  the  above-named  Eng- 
lish cases,  Amphlett,  B.,  in  a  con- 
curring opinion,  gives  the  reason  for 
having  the  question  of  service/ deter- 
mined summarily  upon  motion,  instead 
of  by  plea,  as  follows:  'The  decision 
of  the  judge  at  chambers  can  be  con- 
tested on  appeal,  and,  if  necessary, 
in  tbe  house  of  lords.  There  is  con- 
venience in  this,  because  it  is  a  speedy 
and  inexpensive  mode  of  determining 
that  question  before  any  expense  is 
incurred  upon  the  merits  of  the  ac- 
tion, whereas,  if  the  question  may  be 
raised  by  plea,  all  the  expenses  of 
the  action  may  be  thrown  away.  *  "  ' 
Convenience  and  justice,  I  think,  re- 
quire that  this  question  should  not 
be  the  subject  of  a  plea.'  " 

8  Jackson  v.  Delaware  River  Amuse- 
ment Co.,  131  Fed.  134;  Wall  v.  Chesa- 
peake &  O.  By.  Co.,  95  Fed.  398.   See 
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It  has  been  suggested  that,  in  analogy  to  the  practice  under  a  plea 
in  abatement  of  giving  the  plaintiff  a  better  writ,  the  defendant  on 
amotion  to  quash  based  upon  the  ground  that  the  service  was  not  made 
upon  a  person  authorized  to  receive  service  of  process  for  the  corpo- 
ration, the  defendant  should  state  in  his  affidavits  in  support  of  such 
motion  on  whom  the  summons  may  be  properly  served,  or  if  there 
be  no  such  person  in  the  jurisdiction,  should  state  that  fact,  but  the 
contrary  doctrine  has  been  laid  down.^  Under  a  statute  providing 
that  the  writ  of  summons  in  attachment  against  a  foreign  corporation 
must  be  served  upon  the  defendant's  known  agent  or  attorney  or,  for 


Park  Bros.   &  Co.  v.   Oil  City  Boiler 
Works,  204  Pa.  453,  54  Atl.  334. 

9  Wail  V.  Chesapeake  &  O.  Ey.  Co., 
95  Fed.  398.  The  court  said:  "No 
authority  is  cited  for  such  a  rule,  ajid 
we  have  searched  in  vain  for  a  prece- 
dent to  warrant  it.  Under  our  pres- 
ent jurisdiction  act,  this  suit,  if 
brought  in  the  federal  court,  might  be 
brought  either  in  the  district  where 
the  plaintifE  re,sides,  or  the  one  where 
the  defendant  resides.  The  plaintifE 
resided  in  Chicago.  The  defendant 
resided  in  Virginia,  having  its  princi- 
pal offices  at  Bichmond,  in  that  state. 
In  bringing  her  action  in  Cook  county, 
the  plaintifE  took  her  chances  of  be- 
ing able  to  get  service  in  that  county. 
Plaintiff's  counsel  would  know  with- 
out being  advised  either  by  plea  or 
affidavit  that  plaintifE  could  com- 
mence her  suit  in  Virginia,  either  in 
the  federal  or  state  court,  and  obtain 
proper, service  of  summons,  or  in  all 
probability  in  the  local  court  at  Cin- 
cinnati, where  the  supposed  cause  of 
action  arose.  But  there  could  hardly 
be  any  presumptiom  that  the  defend- 
ant would  have  an  office  or  offices  a 
thousand  miles  away  from  its  resi- 
dence and  where  it  operated  its  road. 
It  seems,  therefore,  that  there  could 
be  no  obligation  on  the  defendant's 
part  to  give  the  plaintifE  a  better 
service.  There  is  no  suggestion  in  any 
of  the  adjudicated  eases  that  this 
doctrine  has  any  application  to  a  mo- 


tion to  set  aside  service.  It  only  ap- 
plies to  a  plea  in  abatement  where 
the  objection  is  to  the  writ  itself.  The 
only  better  service  that  she  could  have 
would  be  obtained  by  discontinuing 
her  action,  and  bringing  suit  else- 
where, in  some  state  or  place  where 
the  defendant  was  doing  business. 
The  plaintifE  is  here  in  the  rather 
anomalous  attitude  of  seeking  to  re- 
verse a  judgment  to  which  she  con- 
sented in  open  court  in  the  court  be- 
low, and  which  would  not  have  been 
rendered  but  by  such  consent.  The 
record  shows  that  she  stated  in  open 
court  that  no  further  efEprts  would  be 
made  to  obtain  service  upon  the  de- 
fendant in  that  court,  and  consented 
that  the  action  be  dismissed  for  want 
of  prosecution."  See,  however,  dis- 
senting opinion  of  Woods,  J. 

Where  a  foreign  corporation  de- 
fendant moved  to  set  aside  the  service 
of  process  upon  it  for  the  reason  that 
the  person  served  was  not  the  agent 
Of  the  corporation,  and  the  court  or- 
dered the  defendant  to  so  amend  its 
affidavits  as  to  disclose  an  agent  upon 
whom  service  of  process  could  be 
made,  and  entered  judgment  by  de- 
fault against  it  upon  its  failure  to 
comply  with  such  order,  it  was  held 
that  the  action  of  the  court  in  requir- 
ing the  defendant  to  make  such  dis- 
closure was  erroneous.  Cincinnati 
Times-Star  Co.  v.  France,  22  Ky.  L. 
Rep.  1666,  61  S.  W.  18. 
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want  thereof,  at  the  place  where  the  goods  and  chattels  were  attachec^, 
it  was  held  that  where  a  plea  in  abatement  did  not  allege  that  tlje 
person  with  whom  the  copy  of  the  writ  was  left  as  required  by  statutu 
was  not  such  agent  or  attorney  nor  that  the  copy  was  not  left  with 
him  at  the  place  of  attachment  was  insufficient.^" 

Service  of  process  will  not  be  set  aside  where  the  facts  submitted 
show  that  there  was  purely  a  technical  and  not  jurisdictional  defect 
in  the  service  of  the  record,  and  it  does  not  appear  on  the  face  of  the 
return.^^ 

Where  the  validity  of  the  service  of  process  upon  a  foreign  aorpc- 
ration  is  objected  to  on  the  ground  that  the  authority  of  the  agent 
to  receive  process  against  the  corporation  had  been  terminated  prioi' 
to  the  time  of  the  service,  the  burden  is  upon  the  corporation  to  estab- 
lish such  fact.^''  The  defendant,  upon  its  motion  to  set  aside  the 
service  of  process  upon  it,  must  negative  the  existence  of  facts  which 
would  be  sufficient  to  confer  jurisdiction  against  it.^' 


10  Shampeau  v.  Conneetjeut  Eiver 
Lumber  Co.,  37  Ted.  77\. 

H  Union  Pac.  Ey.  Co.  v.  Novak,  61 
Fed.  573. 

12  Hess  V.  Adamant  Mfg.  Co.,  66 
Minn.  79,  68  S.  W.  774. 

13  Scherer  v.  Ground  Hog  Mining  & 
Milling  Co.,  28  Civ.  Proe.  (N.  T.)  231, 
55  N.  T.  Supp.  743,  afE'd  36  N.  T. 
App.  Div.  633,  55  N.  Y.  Supp.  1148. 
See  also  Wamsley  v.  H.  L.  Horton  & 
Co.,  68  Hun  (N.  T.)  549,  23  N.  T. 
Supp.  85. 

It  is  held  in  Pennsylvania  that  the 
return  of  the  sheriff  cm.  a  summons  in 
action  against  a  foreign  eorpoi-ation 
showing  service  upon  a  person  al- 
leged to  be  the  agent  of  the  foreign 
corporation  is  a  prima  facie  evidence 
of  good  service.  Bragdon  v.  Perkins- 
Campbell  Co.,  82  Fed.  338;  Fulton  v. 
Commercial  Travelers'  Mut.  Ace. 
Ass.'n,  172  Pa.  St.  117,  33  Atl.  324; 
Hagerman  v.  Empire  Slate  Co.,  97  Pa. 
St.  534.  See  also  Kennard  v.  New 
Jersey  E.  &  Transp.  Co.,^  7  Leg. :  Int. 
(Pa.)  39,  1  Phila.  41;  Wintermute  v. 
Central  E.  of  New  Jersey;  5  Pa.  Co. 
Ct.  648;  Patton  v.  Insurance  Co.,  1 
Phila.  (Pa.)  396.. 


In  Fulton  v.  Commercial  Travelers' 
Mut.  Ace.^  Ass  'n,  172  Pa,  St.  117,  33 
Atl.  324,  the  court  said:  "In  this 
case  the  service  was  upon  one  who  was 
not  an  officer  of  the  company,  or  in 
any  case  its  agent.  The  testimony 
clearly  shows  this,  and  it  also  tends 
to  show  that  the  matter  on  which  the 
action  was  founded  was  not  suable 
in  this  court,  the  business  not  being 
transacted  in  this  state.  The  ques- 
tion raised  here  seems  to  be  conclu- 
sively decided  by  the  case  of  Hager- 
man V.  Slate  Coi,  97  Pa.  St.  534,  where 
it  was  held  that  a  return  of  service 
under  the  act  of  assembly  of  March 
21,  1849,  which  omits  to  set  forth  the 
character  of  the  agent  served  is  only 
prima  facie  evidence  of  a  good  serv- 
ice, and  may  be  rebutted  by  proof  to 
the  contrary.  The  return  of  service 
in  that  case  was  in  almost  precisely 
the  same  words  as  in  this.  On  motion 
,  of;  the  defendant  'a  attorney,  a  rale 
was  granted  to  show  cause  why  the  re- 
turn should  not  be  set  aside.  Depo- 
sitions were  taken  uixder  this  rule, 
which  showed  conclusively  that  the 
person  upon  whom  service  was  made 
was    the    agent    for   defendant  com- 
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In  some  jurisdictions  it  is  held  that  the  return  of  the  sheriff,  for 
the  purposes  of  the  suit,  is  conclusive  on  the  parties  to  it.^* 

Where  the  return  of  the  service  of  the  writ  of  summons  in  an 
action  against  a  foreign  corporation  fails  to  show  the  requisite  service, 
it  may  he  amended  to  conform  to  the  requirements,  if  the  facts 
authorize  it."  "Where  the  return  is  defective,  it  may  be  amended  so 
as  to  show  proper  service.^®  An  affidavit  in  support  of  the  motion  to 
amend  the  return  should  set  forth  the  facts  authorizing  the  amend- 
ment positively  and  affirmatively  and  not  by  stating  such  matters 
upon  hearsay.^' 

It  is  held  by  a  federal  court  where,  on  a  motion  to  quash  service 
of  summons  in  an  action  against  a  foreign  corporation,  it  appears 


pany,  and  for  this  reason  the  service 
was  sustained.  It  will  be  noted  also, 
that  the  subject-matter  of  the  suit 
was  actionable  in  this  state,  it  being 
a  Scire  facias  sur  mortgage  upon  the 
property  therein  situated.  That  case 
establishes  the  principle  that  a.  return 
of  service  which,  as  in  the  present 
case,  does  not  set  forth  the  character 
of  the  kgent  served,  is  presumably 
good,  but  may  be  inquired  into,  and 
that  depositions  may  be  taken  on  a 
motion  to  set  aside  the  same;  and,  if 
the  presumption  of  a  good  service  is 
conclusively  rebutted,  it  will  be  set 
aside.  That  principle  covers  the  whole 
question  invo'.ved  in  this  case." 

14  State  V.  Sale,  232- Mo.  166,  132 
S.  .W.  1119;  Newcomb  v.  New  York 
Cent.  &  H.  Biver  ,E.  Co.,  182  Mo.  687, 
81  S.  W.  1069;  Lebanon  Nat.  Bank  v. 
Maseoma  Flannel  Co.,  70  N.  H.  227, 
46  Atl.  49. 

In  Newcomb  v.  New  York  Cent.  & 
H.  River  E.  Co.,  182  Mo.  687,  81  S.  W. 
'  1069,  the  court  said:  "The  plea  to 
the  jurisdiction  rests  on  two  propo- 
sitions: First,  that  the  stateinents  in 
the  sheriff 's  return  are  not  true,  as 
the  afiidavits  filed  show;  second,  on 
the  face  of  the  return  the  defendant  is 
not  "legally  summoned. '  The  return  of 
the  sheriff,  for  the  purposes  of  the 
suit,  is  conclusive  on  the,  parties  to 
it.     This  rule   of  law   is   f otinded   in 


the  necessity  of  the  ease.  The  court, 
in  Hallowell  v.  Page,  24  Mo.  590,  said: 
'To  permit  the  parties  to  an  action 
to  controvert  the  truth  of  the  return 
of  the  oflieer  deputed  by  law  to  serve 
the  process  would  produce  great  delay 
and  embarrassment  in  the  administra- 
tion of  justice, '  This  court  has  always 
adhered  to  that  ruling.  Stewart  v 
Stringer,  '  41  Mo.  400,  97  Am.  Dec 
278;  Jeffries  v.  Wright,  51  Mo.  215: 
Burgert  v.  Borchert,  59  Mo.  80;  Phil 
lips  V.  Evans,  64  Mo.  17;  Heath  v 
Railroad,  83  Mo.  617;  Decker  v.  Arm 
strong,  87  Mo.  316.  If  the  statements 
in  the  return  are  not  true,  and  the 
defendant  suffers  by  reason  thereof, 
the  oflScer  will  answer  in  a  suit 
against  him  for  a  false  return.  The 
court  in  this  case,  therefore,  properly 
ignored  the  affidavits  filed  denying  the 
facts  stated  in  the  return." 

15  Walter  A.  Zeluieker  Supply  Co. 
V.  Mississippi  Cotton  Oil  Co.,  103  Mo. 
App.  94,  77  S.  W.  321;  Delaware  Ins. 
Co.  V.  Hutto,  ^  Tex.  Civ.  App.  — ,  159 
S.  W.  73;  Frick  Co.  v.  Weight,  23  Tex. 
Civ.  App.  340,' 55  S.  W.  608;  Adkins 
V.  Globe  Fire  Ins.  Co.,  45  W.  Va.  384, 
32  S.  B.  194. 

16  Delaware  Ins.  Co.  v.  Hutto,  — 
Tex.  Civ.  App.  — ,  159  S.  W.  73. 

17  Brown  v.  Gaston  &  Simpson  Gold 
&  Silver  Min.  Co.,  1  Mont.  57. 
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that  the  corporation  has  in  the  state  a  managing  or  business  agent 
upon  whom  valid  service  of  process  might  be  made,  it  is  proper  for 
the  court  to  authorize  the  issuance  of  process  out  of  the  court  in  order 
that  service  may  be  had  upon  such  managing  agent.^' 

There  is  considerable  conflict  of  authority  whether  a  foreign  cor- 
poration, by  answering  and  going  to  trial  on  the  merits  after  its 
motion  to  set  aside  the  service  of  process  in  an  action  against  it,  waives 
the  defect,  if  any,  in  the  service.^^  It  is  held  that  by  filing  a  general 
plea  to  the  merits  t^e  defendant  waives  an  objection  to  the  sufficiency 
of  the  return.^  A  general  appearance  in  the  action  also  waives  such 
objection.^^  But  an  appearance  of  a  defendant  by  a  motion  for  the 
sole  purpose  of  moving  to  quash  the  service  of  the  summons  on  the 
ground  that  the  defendant  was  a  foreign  corporation,  which  had  no 
property  in  the  state,  and  never  had  and  was  not  then  transacting  any 
business  in  the  state,  and  had  no  agent  or  other  person  in  the  state 
upon  whom  service  of  summons  could  be  made  is  not  a  waiver  of  the 
right  of  the  corporation  to  object  to  the  insufficiency  of  such  service.^* 

Under  some  statutes  an  order  quashing  a  summons  is  an  appealable 
order,  as  it  in  effect  determines  the  action  or  proceeding. ^^  In  a 
federal  case  a  motion  by  a  foreign  corporation  to  quash  the  service 
of  the  subpoena  made  on  the  vice  president  of  the  foreign  corporation 
was  referred  to  a  master  where  the  affidavit  upon  which  the  motion 
was  based  failed  to  set  forth  whether  the  foreign  corporation  was 
doing  business  in  the  district  or  whether  the  vice  president  was  in 
the  district,  officially  representing  the  corporation.^ 

§  6054.  Conflict  between  finding  in  judgment  and  return.  Though 
the  recital  in  the  judgment  of  due  service  of  process  upon  the  foreign 
corporation  defendant  is  conclusive  when  such  judgment  is  sued 
upon  in  another  court,  in  the  absence  of  a  showing  in  the  judgment 
roll  as  to  the  exact  nature  of  the  service  made,  yet  where  the  precise 
nature  of  the  act  performed  by  the  officer  in  making  the  service  is  set 
forth  in  the  judgment  roll  itself,  then  the  requirements  of  the  law 

18  Knapp  V.  Bullock  Tractor  Co.,  242      Min.  Co.,  Ltd.,  152  Fed.  1008. 

Fed,   543,  citing   Clark  v.   Wells,   203  8«Ladd    Metals    Co.    v.    American 

U.  S.  164,  51  L.  Ed.  138.  Min.  Co.,  Ltd.,  152  Fed.  1008. 

19  Hess  V.  Adamant  Mfg.  Co.,  66  28  State  v.  Pennsylvania  Steel  Co. 
Minn.  79,  68  N.  W.  774.  of  Philadelphia,  123  Md.  212,  91  Atl. 

See  generally  §  3065  et  seq.,  supra.  136;  Carstens  &  Earles  v.  Leidigh  & 

zoNewcomb   v.  New  York  Cent.  &  H.  Lumber  Co,,  18  Wash.  450,  39  L. 

H.  Eiver  B.  Co.,  182  Mo.  687,  81  S.  ^E.  A.  548,  63  Am.  St.  Eep.  906,  51  Pac. 

W.   1069.  1051. 

21  Ladd    Metals    Co.    v.    American  24  Eyan  v.  Ohmer,  233  Fed.  165. 
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authorizing  the  service  to  be  made,  and  not  the  finding  of  the  court 
rendering  the  judgment,  must  control.^^ 

§6055.  Objection  to  service  after  removal  of  cause  to  federal 
court.  A  foreign  corporation,  after  removing  a  case  from  the  state 
court  to  the  federal  court,  can  raise  the  question  of  insufSciency  of 
service  and  the  consequent  lack  of  jurisdiction  of  the  court  over  it.^^ 
Even  though  the  highest  court  of  the  state  where  the  suit  was  insti- 
tuted had  decided  that  such  service  of  process  was  sufficient,  ,that 
fact  does  not  prevent  the  federal  court  to  which  the  cause  is  removed 
from  considering  whether  or  not  the  service  was  sufficient  to  give  the 
court  jurisdiction  over  the  defendant,  for  in  cases  which  «oneern  the 
jurisdiction  of  the  federal  courts,  notwithstanding  the  Conformity 
Act,^''  neither  the  statutes  of  the  state  nor  the  decisions  of  its  courts  are 
conclusive  upon  the  federal  courts,  and  the  ultimate  determination  of 


SSSwarts  V.  Christie  Grain  &  Stock 
Co.,  166  Fed.  338. 

26  Toledo  Eailways  &  Light  Co.  v. 
Hill,  244  V.  S.  49,  61  L.  Ed.  982;  Cain 
V,  Commercial  Pub.  Co.,  232  V.  8.  124, 
58  L.  Ed.  534;  Mechanical  Appliance 
Co.  V.  Castleman,  215  TJ.  S.  437,  54  L. 
Ed.  272;  Con'ey  v.  Mathieson  Alkali 
Works,  190  U.  S.  406,  47  L.  Ed.  1113; 
Wabash  Western  E.  Co.  v.  Brow,  164 
U.  S.  271,  41  L.  Ed.  431;  Goldey  v. 
Morning  News,  156  U.  S.  518,  39  L. 
Ed.  517;  Beach  v.  Kerr  Turbine  Co., 
243  Fed.  706;  Cady  -v.  Associated 
Colonies,  119  Fed.  420;  Bentlif  v.  Lon- 
don &  Colonial  Finance  Corporation, 
44  Fed.  667;  Golden  v.  Morning  News 
of  New  Haven,  42  Fed.  112. 

"This  subject  underwent  extensive 
consideration  in  the  case  of  Goldey 
V.  Morning  News,  156  TJ.  S.  518,  39 
L.  Ed.  517,  and  the  rule  is  there 
stated  by  Mr.  Justice  Gray,  speaking 
for  the  court  as  follows:  'Service  of 
mesne  process  from  a  court  of  a  state, 
not  made  upon  the  defendant  or  his 
authorized  agent  within  the  state,  al- 
though there  made  in  some  other  man- 
ner recognized  as  valid  by  its  legis- 
lative acts  and  judicial  decisions,  can 
be  allowed  no  validity  in  the  Circuit 
~  CourtB  of  the  United  States  after  the 


removal  of  the  case  into  that  court, 
pursuant  to  the  acts  of  Congress,  un- 
less the  defendant  can  be  held,  by 
virtue  of  a  general  appearance  or 
otherwise,  to  have  waived  the  defect 
in  the  service,  and  to  have  submitted 
himself  to  the  jurisdiction  of  the 
court.'  "  Mechanical  Appliance  Co. 
V.  Castleman,  215  TJ.  S.  437,  54  L.  Ed. 
272. 

TJnder  the  federal  practice,  defects 
in  the  service  of  process  in  an  action 
against  a  foreign  corporation  removed 
to  a  federal  court  from  a  state  court, 
may  be  takon  advantage  of  by  mo- 
tion to  set  aside  the  service  made 
after,  the  removal.  Beach  v.  Kerr 
Turbine  Co.,  243  Fed.  706. 
.  27  IT.  g.  Rev.  St.,  §  914,  4  Fed.  Stat. 
Ann.  563,  reading:  "The  practice, 
pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the 
circuit  and  district  courts,  shall  con- 
form, as  near  as  may  be,  to  the  prac- 
tice, pleadings,  and  forms  and  modes 
of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of 
the  state  within  which  such  circuit 
or  district  courts  are  held,  any  rulp 
of  court  to  the  contrary  notwith- 
standing. ' ' 
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such  questions  of  jurisdiction  is  for  the  federal  court  alone.^'  The 
authority  of  a  federal  court  to  which  a  cause  has  been  removed  to 
determine  whether  the  state  court,  by  virtue  of  service  of  process  made 
upon  a  foreign  corporation  acquired  jurisdiction  over  the  corpora- 
tion to  enter  judgment  by  default  against  it  is  not  conferred  by  nor 
limited  by  the  laws  of  the  state,  but  is  dependent  upon  the  constitu- 
tional jurisdiction  of  such  court  under  the  laws  of  the  United  States, 
the  federal  court  must  determine  for  itself  the  validity  of  a  service 
of  process  in  a  given  case,  whatever  may  be  the  law  of  a  state,  or  its 
interpretation  by  the  courts  of  a  state  under  which  a  valid  service 
of  process  may  be  claimed.^® 

When  a  cause  is  removed  from  a  state  court  to  the  federal  court, 
it  is  to  proceed  as  if  brought  in  the  latter  court  by  original  process, 
and  the  pleadings  are  to  have  the  same  force  and  effect  for  every 
purpose  as  they  would  have  had  by  the  laws  and  practice  of  the  state 
court,  if  the  cause  had  remained  there.^"  Consequently,  in  an  action 
in  a  federal  court  against  a  for-eign  corporation  where  a  plea  in  abate- 
ment based  oh  the  lack  of  jurisdiction  of  the  defendant  would  be 
adjudged  insufficient  in  a  court  of  the  state  where  the  federal  court 
is  held,  on  account  of  the  failure  of  such  plea  to  negative  every  manner 
of  lawful  service,  it  will  also  be  adjudged  insufficient  in  the  federal 
eourt.'^  The  federal  courts,  accordingly,  hold  that  upon  the  removal 
to  the  federal  court  of  an  action  brought  in  the  state  court  the  return 
of  the  sheriff  is  not  conclusive  upon  the  question  of  service,  and  when 
the  question  is.raised  in  the  federal  court,  the  jurisdiction  of  that  court 

28 Mechanical  Appliance  Co.  v.  Gas-  said":  "The  jurisdiction  of  the  Cir- 
tleman,  215  U.  S.  437,  54  L.  Ed.  272,  cuit  Courts  of  the  Uni-ted  States  de- 
distinguishing  Walker  v.  Bobbins,  14  pends  upon  the  acts  passed  by  Con- 
How.  (U.  8.)  584,  14  Ii.  Ed.  552;  Knox  gress  pursuant  to  the  power  conferred 
County  V.  Harshman,  133  U.  S;  152,  upon  it  by  the  Constitution  of  the 
33  L.  Ed.  586,  and  following  Wabash  United  States,  and  cannot  be  enlarged 
Western  E.  Co.  v.  Brow,  164  TJ.  S.  or  abridged  by  any  statute  of  a  state. 
271,  41  L.  Ed.  431.  See  also  Western  The  legislature  or  the  judiciary  of  a 
Loan  &  Savings  Co.  v.  Butte  &  B.  state  can  neither  defeat  the  right 
Consol.  Min.  Co.,  210  U.  S.  368,  52  L.  given  by  a  constitutional  act  of  Con- 
Ed.  1101;  Conley  v.  Mathieson  Alkali  gress,  to  remove  a  case  from  a  court 
Works,  190  U.  S.  406,  47  L.  Ed.  1113;  of  the  state  into  the  Circuit  Court  of 
Mexican  Cent.  E.  Co.  v.  Pinckney,  the  United  States,  nor  limit  the  effect 
149  U.  S.  194,  37  L.  Ed.  699;  Cady  v.  of  such  removal." 
Associated  Colonies,  119  Fed.  420.  SOU.  S.  Eev.  St.,   §639;  Shampeau 

29  Cady  v.  Associated  Colonies,  119  v.  Connecticut  Eiver  Lumber  Co.,  37 

Fed.     420,     quoting     with     approval  Fed.  771. 

Goldey   v.   Morning  News,   156  U.  S.  31  Shampeau    v.    Connecticut   Eiyer 

318,  39  L.  Ed.   517,  where  the  court  Lumber  Co.,  37  Fed.  771. 
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will  fail  if  it  appears  that  the  eorporatiqii  attempted  to  be  served 
was  not  doing  business  in  the  state  and  the  attempted  service  was  not 
upon  one  of  its  agents.^^ 

The  question  whether  the  service  of  process  in  an  action  brought  in 
a  state  court  and  subsequently  removed, to  the  federal  was  insufficient 
on  the  ground  that  it  had  no  office,  place  of  business,  or  agent  in,  and 
was  not  doing  business  in,  the  state  at  the  time  of  the  service  of  sum- 
mons in  the  action,  and  that  the  person  served  with  the  process  was 
not  the  agent  of  the  defendant  at  the  time  of  the  service,  is  a  question 
involving  the  jurisdiction  of  the  federal  court,  and  may  be  reviewed 
directly  by  a  writ  of  error  from  the  Supreme  Court  of  the  United 
States.*'  It  is  well  settled  in  the  federal  jurisdiction  that  a  foreign 
corporation  can  be  served  with  process  vrithin  the  state  only  when  it 
is  doing  business  therein,  and  that  such  service  must  be  upon  an  agent 
who  represents  the  corporation  in  its  business.'* 

In  an  action  against  a  foreign  corporation  brought  in  a  state  court 
and  removed  therefrom  to  the  federal  court  sitting  in  the  state,  objec- 
tion to  the  jurisdiction  of  the  latter  court  on  the  ground  that  the 
corporation  was  not  doing  business  in  the  state  and  that  the  person 
served  was  not  the  agent  of  the  corporation  at  the  time  of  service 
may  be  raised  by  a  plea  in  abatement.'^ 

The  question  of  jurisdiction  is  open  to  inquiry  when  the  judgment 
of  a  court  of  the  state  comes  under  consideration  in  a  court  of  the 
United  States  sitting  in  the  same  state.'® 

82  Mechanical  Appliance  Co.  v.  Cas-  Ed.  518,  39  L.  lEd.  517;  Cady  v.  Asso- 

tleman,  215  U.  S.  437,  54  L.  Ed.  272;  elated  Colonies,  119  Fed.  426;  United 

Green   v.    Chicago,   B.    &   Q.    B.    Co.,  States  v.  American  Bell  Tel.  Co.,  29 

205  U.  S.  530,  51  L.  Ed.  916;  Peterson  Fed.  17.    See  §  6051,  Supra.        -''"'■     '" 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  205  IT.  36  Mechanieail  Appliance  Co.  v.  Cas- 

S.    364,    51    L.    Ed.    841;    Conley    v.  tleman,  215  U.  S.  437,  54  L;  Ed;  272. 

Mathieson   Alkali   Works,    190   U.    S.  36  Cooper  v.  ISTewell,  173  U.  S.  555, 

406,  47  L.  Ed.  1113;  St.  Clair  v.  Cox,  43    L.    Ed.    808;    Goldey    v.    Morning 

106  U.  S.  350,  27  L.  Ed.  222;  Oady  v.  News,  156  U.  S.  518,  39  L.'Bd.  517; 

Associated  Colonies,  119  Fed.  420.  Pennoyer  v.  Nefl,  95'U.  S.  714,  24  L. 

33  Toledo  Railways  &  L.  Co.  v.  Hill,  Ed.  565;  Cooper  v.  Brazleion,  13.5  Fed. 
244  IT.  S.  49,  61  L.  Ed.  982;  Philadel-  476;  Cady  v.  Associated  Colonies,  119 
phia  &  R.   R.   Co.  v.   McKibbin,   243  Fed.  420. 

U.  S.  264,  61  L.  Ed.  710;  Mechanical  In  Cooper  v.  Newell,  173  IT.  S.  S.^S, 

Appliance  Co.  v.  Cattleman,  215  U.  S.  43   L.   Ed.   808,   Chief   Justice   Pullfer 

437,  54  L.  Ed.  272.  said:     "In  Thompson  V.  Whitman,  18 

34  Mechanical  Appliance  Co.  v.  Cas-  Wall.  457,  21  L.  Ed.  897;  a  leading 
tleman,  215  IT.  S.  437,  54  L.  Ed.  272;  case  in  this  court,  it  was  ruled'  that 
Conley  v.  Mathieson  Alkali  Works,  'neither  the  eonstitutiorial  proyisibh 
190  TT.  S.  406,  47  L.  Ed.  1113;  Goldey  that  full  faith  and  credit  shall  be 
V.  Morning  News,  156  IT.  S.  518,  39  L.  given  in  each  state  to  the  public  acts, 
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Where  a  cause  is  removed  from  a  state  court  to  a  federal  court, 
and  a  motion  to  vacate  the  service  of  process  has  been  overruled  by 
the  latter  court,  the  objection  that  the  foreign  corporation  was  not 
doing  business  in  the  state  so  as  to  be  amenable  to  service  of  process 
therein  is  not  waived  by  the  filing  of  an  answer  setting  up  various 
defenses  to-  the  merits  and  besides  reasserting  the  challenge  to  the 
jurisdiction.'' 

§  6056.  Acceptcuace  of  service  by  agent.  Where  a  foreign  corpora- 
tion in  accordance  with  a  statute,  for  the  purpose  of  enabling  it  to  do 
business  within  the  state,  has  appointed  an  agent  upon  whom  process 
against  it  may  be  served,  such  agent  may  accept  service  of  process 
and  dispense  with  the  necessity  of  formal  service  of  process  upon 
him  as  such  agent."  Thus  where,  under  a  statute,  a  foreign  corpora- 
tion had  appointed  the  commissioner  of  corporations  its  attorney  upon 
whom  process  against  it  might  be  served,  it  was  held  that  an  accept- 
ance by  him  of  service  of  process  in  an  action  against  the  corporation 
"to  the  same  extent  that  the  plaintiff  could  have  obtained  service  by 
leaving  a  copy  of  the  writ  with  the  commissioner  of  corporations" 
was  suflScient  to  enable  the  court  to  render  personal  judgment  against 
the  corporation  which  would  be  valid  everywhere.^' 

A  written  acceptance  of  service  in  an  action  against  a  foreign  cor- 
poration which  fails  to  show  the  authority  of  the  person  accepting 
the  service  to  accept  the  same  on  behalf  of  tho  corporation  is  in- 
sufficient to  confer  jurisdiction  upon  the  court  to  render  judgment 
against  the  corporation.*" 

records,   and  judicial   proceedings   of  Hill,  244  IT.  S.  49,  61  L.  Ed.  982;  St. 

every  other  state,  nor  the  act  of  Con-  Louis  S.  W.  B.  Co.  v.  Alexander,  227 

gress  parsed  in  pursuance  thereof,  pre-  U.  S.   218,  57  L.  Ed.  486,  Ann.  Cas. 

vents  an  inquiry  into  the  jurisdiction  1915  B   77. 

of  the  court  by  which  a  judgment  of-  38  Wilson  v.  Martin-Wilson  Auto- 
fered  in  evidence  was  rendered;'  that  matic  Fire- Alarm  Co.,  149  Mass.  24,  20 
'the  record  of  a  judgment  rendered  N.  E.  318;  Alliance  Assur.  Co.  v.  Bart- 
in  another  state  may  be  contradicted  lett,  9  N.  M.  554,  58  Pac.  351.  See 
as  to  the  facts  necessary  to  give  the  also  New  Eiver  Mineral  Co.  v.  Seeley, 
court  jurisdiction;  and,  if  it  be  shown  120  Fed.  193;  Owen  v.  Appalachian 
that  such  facts  did  not  exist,  the  Power  Co.,  78  W.  Va.  596,  89  S.  E. 
record  will  be  a  nullity,  notwithstand-  262;  Adkins  v.  Globe  Fire  Ins.  Co.,  45 
ing  it  may  recite  that  they  did  exist;'  W.  Va.  384,  32, S.  E.  194. 
and  that  'want  of  jurisdiction  may  be  39 Wilson  v.  Martin- Wilson  Auto- 
shown  either  as  to  the  subject-mat-  matic  Fire  Alarm  Co.,  149  Mass.  24, 
ter  of  the  person,  or,  in  proceedings  20  N.  E.  318.  ' 
in  rem,  as  to  the  thing.'  "  40 New  Eiver  Mineral  Co.  v.  Seeley, 
87  Toledo  Railways  &  Light  Co.   v.  120  Fed.   193;   McKeever  v.  Supreme 

10456 


Ch.  65]  FOBEIGN   COEPOEATIONS  [^6056 

Where  a  statute  contains  no  provision  for  acquiring  jurisdiction 
over  foreign  corporations  by  an  acceptance  of  service  by  any  of  its 
agents  or  employees,  the  authority  of  an  agent  or  employee  to  accept 
service  will  not  be  presumed,  and  the  fact  that  he  was  an  agent  upon 
whom  service  of  process  might  legally  have  been  made  does  not,  in  the 
abselice  of  a  statutory  provision  authorizing  him  to  accept  service, 
raise  any  presumption  of  his  authority  to  bind  the  corporation.*^ 

Court  Independent  Order  of  Foresters,  41  New  River  Mineral  Cor.  v.  Seeley, 

122  N.  Y.  App.  Div.  465,   106  N.  Y.  120  Fed.  193. 

Supp.  1041;  Adkins  v.  Globe  Fire  Ins.  For  appearance  by  foreign  corpora- 
Co.,  45  W.  Va.  384,  32  S.  E.  194.    See  tion    and    effect    thereof,    see    §  6012, 
also  Northern  Cent.  B.  Co.  v.  Bidei,  supra. 
45  Md.  24. 
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Massachusetts  Trusts  and  Kindred  Associations 

I  6057.  Introductory. 

16058.  Histoi-ieal.   ' 

I  6059.  Definition  and  nature — In  general.  • 

1 6060.  —  Distinguished    from   corporations,   joint   stock   associations   and  other 

associations. 
I  6061.  —  Agreement  as  constituting  partnership. 
I  6062.  Purposes  for  which  trust  may  be  created. 
]  6063.  Seasons  and  advantages  of  trust  instead  of  corporation. 
I  6064.  Legality — In  general. 
5  6065.  —  Formation  to  evade  creditors. 
5  6066.  Who  may  create  trust. 

i  6067.  Form  and  contents  of  trust  ag  reements — In  general. 
]  6068.  —  Adoption  of  name. 

\  6069.  —  Definition  of  terms  ' '  trustees ' '  and  ' '  shareholder. ' ' 
\  6070.  —  Statement  as  to  creation  of  trust  rather  than  partnership. 
5  6071.  —  Provisions  as  to  certificates  or  shares. 
\  6072.  —  Exemption  of  shareholders  from  liability. 

i  6073.  —  Stipulation  as  to  liability  of  trustee  and  as  to  his  indemnity. 
)  6074.  —  Statement  as  to  powers  of  trustees; 
i  6075.  —  Provisions  as  to  insurance. 
i  6076.  —  Provision  as  to  resignation  of  trustee. 

i  6077.  — ■  Provisions  as  to  meetings  of  shareholders  and  proceedings  thereat. 
i  6078.  —  Inspection  of  books. 
i  6079.  —  Compensation  of  trustees, 
i  6080.  —  Provision  as  to  termination  of  trust, 
i  6081.  Who  may  be  trustee. 
j  6082.  Eecorda;tion  of  trust  agreement. 
j  6083.  Subscriptions  to  stock. 
i  6084.  Beneficiaries  of  trust — ^In  general. 

i  6085.  — ■  Interest  of  members  or  shareholders  in  trust  property. 
\  6086.  Shares  and  certificates  of  stock — In  general, 
j  6087.  —  Transfer  of  shares, 
i  6088.  —  Dividends. 

i  6089.  —  Investment  of  trust  funds  in  shares. 

!  6090.  Eights  and  duties  of  majority  shareholders  against  minority. 
S  6091.  Duration  and  termination  of  trust.  ' 

5  6092.  Eights,  powers  and  duties  of  trustees — In  general. 
\  6093.  —  Power  to  act  singly  and  power  of  majority. 
\  6094.  —  Delegation  of  powers. 
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§  6095.  —  Liability  on  contracts. 

§  6096.  —  Liability  for  torts.  i 

§  6097.  —  Liability  for  acts  of  co-trustee. 

§  6098.  —  Indemnity  of  trustee. 

§6099.  — Liability  to  certificate  holders  or  beneficiaries.        i 

§6100.  ^-Attachment  of  property  of  trust, as  property  of  trustee. 

§6101.  —Eight  of  trustee  to  apply  to  court  for  directions. 

§  6102.  —  Compensation  of  trustee. 

I  6103.  —  Actions  by  or  against  trustee. 

i  6104.  —  Removal  of  trustee. 

§6105.  Liability  of  trust  estate. 

§  6106.  Liabilities  of  associates  or  shareholders. 

§  6107.  Eights  of  creditors  or  claimants — In  general. 

§  6108.  — 'Priorities  between  creditors  and  beneficiaries. 

§  6109.  Applicability  of  rules  against;  perpetuities  and  restraints  on  alienation. 

§  6110.  Applicability  of  Statute  of  Uses. 

§  6111.  Applicability  of  Bankruptcy  Act. 

§  6112.  Governmental  control — In  general. 

§  6113.  —  Regulation  of  business  by  sjster  state.        ,  ; 

§  6114.  — Regulations  applicable  only  to  corporations  or  prohibiting  conducting  of 

certain  business  Except  by  corporation. 
§  6115.  Taxation. 

§  6057.  Introductory.  Statutory  regulation  of  corporations,- based 
to  some  extent  in  particular  states  on  alleged  unreasonable  hostility 
to  corporations,  and  the  fact  that  the  organization  of  corporations 
for  one  or  more  purposes  is  prohibited  in  some  states,  have  resulted 
in  an  attempt,  where  persons  desire  to  combine  their  capital  for 
business  purposes,  to  create  a  form  of  combination  which  will,  without 
incorporation,  enable  the  contributors  of  capital  to  escape  personal 
liability  as  partners  and,  at  the  same  tiine,  secure  many  or  most  of 
the  advantages  of  a  corporation.  These  combinations  of  capital, 
organized  under  the  terms  of  trust  deeds,  are  common  in  Massachu- 
setts, especially  in  ease  of  real  estate  trusts,  and  have  beepi  adopted  to 
some  extent  in  other  states.  They  are  generally  referred  to  as  "  Massa- 
chusetts Trusts."  ^ 

It  will  be  impossible  in  this  chapter  to  consider  at  length  all  the 
questions  arising ^or  which  may  arise  in  connection  with  the  so-called 
"Massachusetts  Trusts"  and  kindred  unincorporated  organizations. 
As  far  as  the  trust  is  concerned,  where  it  is  a  pure  trust  and  not  a 

1  It'  has  been  said  that  such  a  trust  which  is  not  uncommon  in  Massachu- 
is    a    form    of  business   organization      setts    ' '  and    is    very    uncommon    else- 
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partnership,  reference  must  be  made,  in  most  instances,  to  standard 
treatises  on  Equity  and  Trusts  to  determine  the 'general  rules  gov- 
erning the  rights  and  duties  of  trustees,  the  rights  and  interests 
of  the  beneficiaries,  and  other  matters  in  no  way  peculiar  to  the  trusts 
herein  considered.  As  far  as  the  trust  is  deemed  a  partnership,  owing 
to  the  particular  provisions  of  the  trust  agreement,  reference  must 
be  made  to  works  on  Partnership  for  the  general  rules  governing 
partnerships.  Attention  is  called  to  the  excellent  treatises  of  Mr. 
John  H.  Sears  on  "Trust  Estates  as  Business  Companies,"  pub- 
lished in  1912,  and  of  Mr.  Sydney  R.  Wrightington  on  "Unincorpo- 
rated Associations,"  published  in  1916,  both  of  which  treat  at  some 
length  of  these  trusts  and  other  similar  relations,  and  al?o  to  articles 
which  have  appeared  in  various  law  journals,  as  hereinafter  noticed. 

In  the  treatment  of  these  trusts,  the  following  inquiries  necessarily 
present  themselves,  and  will  be  considered  in  order,  as  follows: 
1.  The  relation  created  by  the  agreement.  2.  The  supposed  advan- 
tages, if  any,  of  trusts  over  corporations.  3.  The  legality  of  the  plan. 
4.  The"  form  and  contents  of  the  trust  agreement.  5.  Shares  and  cer- 
tificates of  stock.  6.  Rights,  powers  and  duties  of  trustees.  7.  Lia- 
bility of  trust  estate.  8.  Liability  of  associates  or  shareholders.  9.  Ap- 
plicability of  certain  rules  such  as  those  relating  to  perpetuities. 
Statute  of  Uses,  bankruptcy,  etc.  10.  Governmental  control.  11. 
Taxation. 

Unincorporated  joint  stock  associations,  created  by  virtue  of  a 
statute  or  otherwise,  are  not  considered  herein  except  incidentally 
where  there  is  no  trust  agreement.^ 

Questions  relating  to  holding  companies,'  trust  deeds  as  security,* 
trusts .  as  monopolies,^  voting  trusts,®  individual  liability  and  rights 
of  persons  who  attempt  to  incorporate  but  who  do  not  form  even  a 
de  facto  corporation,''  underwriting  agreements,*  etc.,  are  all  treated 
of  in  preceding  volumes  of  this  work. 

where."     In  re  Associated  Trust,,  222  4 See  §§962-1071,  1265-1440. 

Fed.  1012.  5  See  §§3380-3403. 

2  See   §17.     See  also   Wrightington,  6  See  §§"1705-1721. 
Unincorporated  Association,  §  9.  'i  See  §§  4280-4284. 

3  See  §  3990.  8  See  §§  441-479. 
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§6058.  Historical.  As  early  as  1854  the  Supreme  Judicial  Court 
of  Massachusetts  referred  to  companies  "formed  without  incorpora- 
tion, consisting  of  considerable  numbers,  for  the  purchase  of  wild 
lands,  with  a  view  to  resale  or  other  like  purpose,"  where  "the  grant 
is  made  to  trustees  in  trust  for  several  members  designated,  and  a 
certificate  of  such  right  to  an  aliquot  part  of  the  beneficial  interest 
is  usually  issued  by  the  trustees  to  the  several  parties,  indicating 
what  aliquot  part  each  holds  in  siieh  trust  property  or  beneficial  inter- 
est." ®  And  it  seems  that  these  trusts  have  been  more  or  less  common 
iQ  Massachusetts  for  many  years,  while  in  other  states  only  isolated 
eases  are  found  in  the  decisions  which  tend  to  corroborate  the  view 
that  they  have  been  resorted  to  but  little  outside  of  Massachusetts. 

§  6059.  Definition  and  nature — In  general.  A  Massachusetts  trust 
has  been  said  to  be  "a  combination  of  capital  vested  in  trustees  who 
issue  transferable  certificates  for  shares  and  execute  a  declaration  of 
trust  designed  to  provide  for  the  shareholders  all  the  immunities  of 
corporate  shareholding."^"  It  is  used  to  carry  on  a  business  for  the 
mutual  benefit  of  the  parties  either  with  ^'  or  without  '^  the  issuance 
of  shares  of  stock.    "The  theory  of  the  'Massachusetts  Trust'  is  that 

9  Attorney  General  v.  Federal  Street  Idaho.  Spotswood  v.  Morris,  12 
Meetinghouse,  3  Gray  (Mass.).  1,  46,  Idaho  360,  6  L.  R.  A.,  (X.  S.)  665,  85 
writ  of  error  dismissed  1  Black  (TJ.  S.)      Pac.  1094. 

262,  17  L.  Ed.  61.  lUinois.     Hart   v.  Seymour,  147  JU. 

10  Article  by  Mr.   S.  R.  Wrighting-      598,  35  N.  E.  246. 

ton  of  the  Massachusetts  Bar,  21  Yale  Massacbusetts.  Hussey  v.  Arnold, 
Law  Journal  310.  185  Mass.  202,  70  N.  E.  87. 
'  The  general  features  of  such  a  trust  New  York.  King  v.  Townshend,  141 
are  that  "property  is  transferred,  to  N.  Y.  358,  36  NJ  E.  518;  Gross  v.  Jack- 
trustees,  who  hold  the  legal  title  to  son,  5  Hill  478;  Ward  v.  Davis,  5  N. 
all  the  assets  belonging  to  the  trust  Y.  Super.  Ct.  502. 
and  exercise  the  exclusive  management  Pennsylvania.  In  re  Pittsburg 
and  control  of  it,  under  the  terms  of  Wagon  Work's  Estate,  204  Pa.  432, 
the    agreement.     Certificates    of    part  54  Atl.  316. 

ownership,  resembling  shares  of  stock  Texas.     Willis  v.  Greiner,  26  S.  W. 

in  a  corporation,  are  issued  to  those  858. 

who  are  the  ultimate   owners  of  the  England.      Smith    v.    Anderson,    15 

property."     Kimball   v.   Whitney,   —  Ch.  Div.  247. 

Mass.  — ,  123  N.  B.  665.  12  Mallory    v.    Russe  1,    71    Iowa   63, 

11  United  States.  Bank  of  Topeka  v.  60  Am.  Rep.  776,  32  N.  W.  102. 
Eaton,  100  Fed.  8,  afC'd  107  Fed.  1003. 
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a  number  of  persons  may  individually  contribute  their  quota  of  cap- 
ital to  the  trustees,  undeK  a  declaration  of  trust  executed  by  the  trus- 
tees, whereby  the  latter  take  such  capital  pursuant  to  the  declaration 
of  trust,  and  operate  the  business  (whatever  it  may  be)  that  may  be 
thus  created,  as  principals.  The  trustees  are  obligated  to  manage 
the  trust  property,  and  pay  so  much  of,  the  income  as  they  may 
determine  to  the  contributors  or  cestuis  que  trustent,  and  when  the 
trust  comes  to  an  end  pursuant  to  the  declaration  of  trust,  such  con- 
tributors are  entitled  to  their  proportionate  share  of  the  corpus  of 
the  estate."  ^*  "As  such  contributors  or  cestuis  qui  trustent  they  sim- 
ply put  the  amount  contributed  by  them  into  the  associated  fund  at 
the  risk  of  the  business,"  ^* 

Such  trusts  are  to  be  distinguished  from  voting  trusts.^^  Likewise 
a  holding  company,  although  in  the  nature  of  such  a  trust,  is  ordi- 
narily merely  a  corporation,^®  although  when  formed  for  the  pur- 
pose of  acquiring .  and  holding  the  stock  of  corporations  they  may 
provide  for  the  voting  of  such  stock  by  the  trustees,  and  the  control 
of  such  corporations  may  be  one  of  the  objects  of  the  trust  agree- 
ment.^' 

Such  a  trust  has  been  held  an  "unincorporated  company"  within 
the  meaning  of  the  Bankruptcy  Act.'* 

§  6060.  —  Distin^ished  from  corixxratioiis,  joint  stock  associa- 
tions and  other  associations.  Such  trusts  are  not  corporations,^'  and 
are  also  to  be  distinguished  from  statutory  joint  stock  companies.^ 

13  Article   by  Mr.   Henry  J.  Aaron  55  L.  Ed.  424  f  Baker-McGrew  Co.  v. 

of   the   Chicago  Bar,   12  Illinois  Law  Union  Seed  &  Fertilizer  Co.,  125  Ark. 

Eeview  482.  146,    188    S.    W.    802;    Spotswood    v.   ' 

14 12  Illinois  Law  Eeview  483.  Morris,  12  Idaho  360,  6  L.  E.  A.  (N. 


IB  For  a  full  discussion  of  the  sub 
jeet  of  voting  trusts,  see  §§  l'705-1721 

16  Holding  companies,  see  §  3990. 

17  See,  for  example,  Venner  v.  Chi 
caga  City  E.  Co.,  258  HI.  523,  101  N 
E.  949;  State  v.  Standard  Oil  Co.,  49 
Ohie  St.  137,  15  L.  E.  A.  145,  34  Am. 


S.)  665,  85  Pac.  1094;  Attorney  Gen- 
eral V.  New  York,  N.  H.  &  H.  E.  Co., 
198  Mass.  413,  84  N..  E.  737;  Bicker  v. 
American  Loan  &  Trust  Co.,  140  Mass. 
346,  5  N.  E,  284;  Gleason  v.  McKay, 
134  Mass.  419;  Hoadley  v.  Essex,  105 
Mass.  519. 


St.  Eep.  541,  30  N.  E.  279.  /      ZOEliotv.  Freeman,  220  U.  S.  178, 

18  See  .§6111,  infra.  '  55  L.  Ed.'  424;  Baker-McGrew  Go.  v. 

19  Eliot  v.  Freeman,  220  U.  S.  178,      Union  Seed  &  Fertilizer  Co.,  125  Ark. 
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They  are  voluntary  associations  of  individuals,  while  a  corporation 
can  only  exist  by  sanction  of  the  legislature,  and  must  either  have 
received  a  charter  or  have  been' organized  as  a  corporation  under  a' 
general  law.^^  Such  trusts  are  not  within  the  scope  of  statutes  tax- 
ing the  income  of  corporations,  joint  stock  associations  or  associa- 
tions.^^ And  statutes  relative  to  the  rights  of  pledgors  and  pledgees 
of  corporate  stock  do  not  apply  to  shares  issued  by  them.^ 

§  6061.  —  Agreement  a^  constituting  partnership.  An  important 
question  is  whether  a  "Massachusetts  Trust,"  or  the  like,  constitutes 
a  partnership.^*  This  depends  on  the  terms  of  the  so-called  trust 
agreement.  "A  declaration  of  trust  or  other  instrument  providing 
for  the  holding  of  property  by  trustees  for  the  benefit  of  the  owner 
of  assignable  certificates  representing  the  beneficial  interest  in  the 
property  may  create  a  trust  or  it  may  create  a  partnership.""^  By 
referring  to  textbooks  on  the  law  of  Partnership,  it  will  be  ascertained 
that,  under  the  modem  authorities,  the  intention  of  the  parties,  rather 
than  mere  participation  in  the  profits,  is  the  controlling  element  in 
determining  whether  a  partnership  relation  is  created,  and  that  mere 
participation  in  profits  does  not  create  a  partnership  if  the  contribu- 

146,  188  S.  W.  802.    See  also  Crocker  In  Massachusetts  there  is  no  statute 

V.  Malley,  249  U.  S.  223,  63  L.  Ed.  — ,  authorizing   the   creation   of  such   in- 

2  A.  L.  E.  1601.  stitutions.     Bartlett  v.  Gill,  221  Fed. 

As  to  the  nature  of  joint  stock  com-  476. 

panies    and    the    distinction    between  28  See   §  6115,  infra, 

such  companies  and  corporations,  see  as  Linnell  v.  Leon,  206  Mass.  71,  91 

§17.  ISr.E.  89?. 

81  Spotswood    V.    Morris,    12    Idaho  24  See  article  by  Mr.  Henry  J.  Aaron 

360,  6  L.  E.  A.  (N.  S.)   665,  85  Pac.  in    12    Illinois    Law    Eeview    482    on 

1094;  Howe  v.  Morse,  174  Mass.  491,  "The  Massachusetts  Trust  as  Distin- 

55  N.  B.  213;  Hoadley  v.  Essex,  105  guished  from   Partnership,"   and  see 

Mass.  519.  an  excellent  discussion  of  the  Massa- 

They  are  not  organized  under  stat-  chusetts  decisions  in  regard  thereto  in 

utory  laws  as  corporations  are.    Eliot  Wrightington,-    Unincorporated    Asso- 

V.  Freeman,  220  U.  S.  178j  55  L.  Ed.  ciations,  §  14. 

424.  25  In  re  Associated  Trust,  222  Fed. 

Such  a  trust  is  not  a  creature  of  the  1012;   Frost  v.   Thompson,   219  Mass. 
statutes  governing  the   formation   of  360,  106  N.  B.  1009;  Williams  v.  In- 
corporations, but  is  organized  and,  ex-  habitants  of  Milton,  215  Mass.  1,  102 
ists  at  common  law.  Gardiner  v.  Gard-  N.  B.  3'56. 
iner,  212  Mass.  508,  99  N.  E.  171. 
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tors  of  the  capital  have  no  control  of,  or  take  no  part  in,  the  opera- 
tion of  the  business.''^  In  a  proper  form  of  declaration  of  trust,  it 
has  been  said  that  "two  of  the  essential  elements  of  partnership  are 
lacking  in  the  relationship  established  by  such  a  declaration  of  trust 
— a  'common'  stock,  and  the  'carrying  on  of  the  business'  by  the  ees- 
tuis  que  trustent  as  principals."^'  On  the  other  hand,  persons  who 
associate  themselves  together  to  carry  on  business  for  their  mutual 
profit  are  not  prevented  from  being  partners  because  their  shares  in 
the  enterprise  are  represented  by  transferable  and  transmissible 
certificates,^*  or  because  the  legal  title  to  the  property  of  the  asse- 


ss gee  Mechem,  Partnership;  Shu- 
maker,  Partnership. 

2712  Illinois  Law  Eeview  482,  484. 

asgpotswood  V.  Morris,  12  Idaho 
360,  6  L.  E.  A.  (N.  S.)  1094,  85  Pac. 
1094;  Williams  v.  Inhabitants  of  Mil- 
ton, 215  Mass.  1,  102  N.  E.  355.  • 

The  fact  that  their  interests  are 
made  transferable  and  that  there  are 
other  provisions  for  conducting  the 
business  in  a  manner  similar  to  that 
of  a,  corporation  will  not  prevent  them 
from  being  partners.  Williams  v. 
Boston,  208  Mass.  497,  94  N.  E.  808. 

A  provision  for  transferable  shares, 
and  'thus  introducing  a  new  partner, 
is  not  inconsistent  with  the  contract 
of  copartnership.  Hoadley  v.  Essex, 
105  Mass.  519.  See  generally  Farnum 
V.  Patch,  60  N.  H.  294,  49  Am.  Rep. 
313. 

In  Spotswood  V.  Morris,  12  Idaho 
360,  6  L.  E.  A.  (N.  S.)  665,  85  Pae. 
1094,  in  speaking  of  an  association 
formed  to  purchase  ajid  sell  real  estate, 
the  title  to  which  was  held  in  trust, 
and  which  was  held  to  be  a  limited 
partnership,  the  court  said:  "Such 
an  association  as  the  one  under  con- 
sideration, not  organized  for  engaging 
in  the  real  estate  business,  but  for  the 
purpose  of  acquiring  and  holding  title 
to  a  particular  piece  of  real  estate,  is 
not  a  general  business  partnership. 
It  is  not  a  violation  of  the  Constitu- 


tion or  statutes  for  a  number  of  peo- 
ple to  get  together  to  acquire  a  par- 
ticular piece  of  property  and  place 
the  title  to  the  same  in  a  trustee, 
whose  powers  .'.nd  authority  are  def- 
initely limited  and  defined  and  subject 
to  instructions  from  the  shareholders, 
either  directly  or  indirectly  through  a 
board  elected  by  the  shareholders  at 
regularly  constituted  meetings  of  the 
shareholders.  This  constitutes  sim- 
ply a  definition  of  the  trusts  and  pow- 
ers subject  to  which  a  particular  piece 
of  real  estate  is  held.  The  articles  of 
association  create  a  power  of  attorney 
to  the  trustee,  subjest  to  the  limita- 
tions upon  the  powers  in  respect  to 
action  required  either  of  the  share- 
holders or  directors.  It  is  a  whole- 
some method  of  co-operation  which 
assists  in  bringing  together  and  organ- 
izing small  funds  into  large  invest- 
ments. ' ' 

In  Hossack  v.  Ottawa  Development 
Ass'n,  244  111.  274,  291,  91  N.  E.  439, 
in  speaking  of  a  real  estate  syndicate, 
whose  property  was  held  by  a  trustee, 
the  court  said:  "  This  syndicate  agree- 
ment made  the  subscribers  substan- 
tially a  stock  company.  There  is 
nothing  illegal  in  such  an  agreement 
with  transferable  shares.  The  trans- 
ferability of  the  shares  makes  such 
an  association  different,  not  merely  in 
magnitude   but   in   other  ways,  from 
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ciation  is  taken  in  the  name  of  a  third  person."^  Nor  will  the  fact 
that  the  agreement  of  trust  under  which  the  business  is  conducted 
provides  that  neither  the  associates  nor  the  trustees  are  to  be  liable 
personially  for  the  debts  of  the  trust  prevent  them  from  being  classed 
as  a  partnership  for,  purposes  of  taxation.^'>  In  another  case,  the 
court,  assuming  for  the  purposes  of  its  decision  that  the  trust  in- 
volved was  a  partnership,  stated  that  by  reason  of  the,  manner  in 
which  the  rights  and  liabilities  of  the  shareholders  were  safeguarded, 
the  partnership  was  of  a  peculiar  kind,  different  from  the  ordinary 
partnership.'^ 


ordinary  partnerships,  beeaiise  tl;e  as- 
sociation is  not  based  upon  mutual 
trust  and  confidehcj  in  the  skill, 
knowledge  and  integrity  of  the  other 
partners.  The  sale  of  shares  by  a 
member,  the  shares  being  transfer- 
able, i^  not,  a  ^dissolution,  and  the 
death  of  a  member  is,  not  a  dissolu- 
tion." 

;  Yx)luntary  associations  having  stock 
"are  distinguishable  from  'partner- 
ships,' as  that  term  is  ordinarily  used, 
only  in  the  respect  that  the  death  or 
withdrawal  of  one  or  more  members 
does  not  effect  a  dissolution,  and  that 
the  sjiook  can  be  bought  and  sold  with- 
out affecting  the  integrity  of  the  con- 
cern. In  these .  respepts  they  partake 
of  the  nature  of  corporations,  but 
these,  peculiar  ch,aract eristics  do  not 
affect  the  nature  or  extent  of  the  indi- 
vidual liability  as  to  third  parties." 
Industrial  .Lumber  Co.  v.  Texas  Pine 
Land  Ass'n,  31  Tex.  Civ.  App.  375, 
72,  S.  W.  875. 
»    See  also  §§16,  ,17,  supra. 

29Spatswood  v,  Morris,  12  Idaho 
360,  6  L.  E.  A.  (N.  S.)  1094,  85  Pac. 
1094;  Williams  v.  Inhabitants  of  Mil- 
ton, 215  Ma^s.  1,  102  N.  E.  355. 

"The  person  in  whose  name  the 
partnership  property  strnds  in  such  a 
case  is  perhaps  in  a  sense  a  trustee. 
But  speaking  with  accuracy  he  is  an 
agent  who  for  the  principal's  conven- 


ience holds  the  legal  title  to  the  prin- 
cipal's property."  Williams  v.  In 
habitants  of  Milton,  215  Mass.  1,  Wl 
N.  E.  355. 

30  Williams  v.  Boston,  208  Mass. 
497,  94  N.  E.  808. 

31  Kimball  v.  Whitney,  —  Mass,.  — , 
123  N.  E.  665,  in  which  case  the  court, 
while  stating  that  it,  was  not  neces- 
sary to  determine  whether  or  not  the 
Massachusetts  Electric  Companies,  the 
trust  involved,  was  a  partnership,  as- 
sumed it  to  be  such,  but  added:  "It 
was  not  an  ordinary  business,  commer- 
cial or  trading  partnership.  Tile  na- 
ture of  its  authorized  investments 
seemingly  removed  it  as  far  as  pos- 
sible from  the  common  incidents  of  a 
co-partnership  adventure.  Apparently 
it  was  guarded  as  fully  as  was  prac- 
ticable from  speculative  features  and 
the  oscillations  of  value  incident  to 
varying  conditions  of  trade.  *  *  * 
The  rights  of  the  shareholders  were 
carefully  guarded  by  the  terms  of  the 
agreement.  Their  responsibility  was 
reduced  to  a  minim"m  so  far  as  pos- 
sible by  written  .statement  of  obliga- 
tions. The  trustees  expressly  were 
given  no  power  to  bind  the  share- 
holders personally.  All  persons  deal- 
ing with  the  trustees  were  confined  by 
the  agreement  to  'he  property  of  the 
so-called  trust  to  the  exoneration  of 
shareholders.    *    *    *    It  was  required 
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In  a  leading  case  in  Massachusetts  the  characteristics  distinguish- 
ing a  partnership  from  a  trust  are  stated  to  be  (1)  the  association  of 
the  beneficiaries,  and  (2)  their  power  as  principals  to  control  the 
management  of  the  property  by  the  trustees,  their  agents.'*  In  this 
case,  where  it  was  held  that  a  trust  and  not  a  partnership  was  created, 
it  was  said:  "The  certificate  holders  are  throughout  called  'cestuis 
que  trustent.'  The  certificate  holders,  or  'cestuis  que  trustent,'  are  in 
no  way  associated  together,  nor  is  there  any  provision  in  the  in- 
denture of  trust  for  any  meeting  to  be  held  by  them.  The  only  act 
which  (under  the  trust  indenture)  they  can  do  is  to  consent  to  an 
alteration  or  amendment  of  the  trust  created  by  the  indenture  or  to 
a  termination  of  it  before  the  time  fixed  in  the  deed.  But  they  can- 
not force  the  trustees  to  make  such  alteration,  amendment  or  termi- 
nation. It  is  for  the  trustees  to  decide  whether  they  will  do  any 
one  of  these  things.     All  that  the  certificate  holders  of  'cestuis  que 


of  the  trustees  to  stipulate  in  every 
obligation  into  which  they  might  en- 
ter that  the  shareholders  should  not 
be  held  liable  personally." 

38  Williams  v.  Inhabitants  of  Mil- 
ton, 215  Mass.  1,  102  N.  E.  355,  where 
the  Massachusetts  eases  are  reviewed 
and  distinguished.  See  also  Crocker 
V.  Malley,  249  U.  S.  223,  63  L.  Ed.  — , 
2  A.  L.  E.  1601;  Hussay  v.,  Arnold, 
185  Mass.  202,  70  N.'E.  87. 

There  is  a  trust  where  there  is  no 
association  between  the  certificate 
holders,  and  the  property  is  that  of 
the  trustees,  and  they  are  the  masters, 
while  there  is  a  partnership  where 
the  certificate  holders  are  associated 
together  by  the  terms  of  the  trust, 
and  the  property  is  their  property, 
and  they  are  the  masters.  Williams 
V.  Inhabitants  of  Milton,  215  Mass.  1, 
102  N.  E.  355.  See  also  Crocker  v. 
Malley,  249  TJ.  S.  223,  63  L.  Ed.  — -, 
2  A.  L.  E.  1601. 

Under  the  Massachusetts  decisions 
the  distinction  "turns  upon  the  provi- 
sions of  the  trust  agreement  or  decla- 
ration. In  cases  where,  by  the  decla- 
ration  of   trust,   the   shareholders   are 


given  substantial  control  of  the  man- 
agement of  the  trust  property,  the 
trust  is  held  to  be  a  partnership;  in 
cases  where  shareholders  have  no  such 
control,  the  trust  is  held,  for  purposes 
of  taxation,  to  be  of  the  same  sort  as 
the  usual  testamentary  trust,  and  not 
to  be  a  partnership.  No  middle  ground 
is  found  in  the  Massachusetts  de- 
cisions." In  re  Associated  Trust,  222 
Fed.  1012. 

"The  tests  laid  down  by  Judge 
Loring  [in  Williams  v.  Milton,'  215 
Mass.  1]  will  require  still  further  def- 
inition. How  much  control  by  the ' 
beneficiaries  over  the  trustee  is  needed 
to  change  a  trust  into  a  partnership? 
Under  many  of  these  deeds  of  trust 
the  only  way  in  which  the  sharehold- 
ers can  expressly  control  the  action  ol 
the  trustee  is  through  their  power  of 
election  at  the  annual  meeting.  This 
indeed  may  prove  a  very  effectual 
power  to  direct  his,  action  during  his 
term  of  office  but  does  it  come  within 
Judge  Loring 's  definition  of  a  part- 
nership?" Wrightington,  Unincor- 
porated Associations,  p.  48. 


10466 


Ch.  66]  Massachusetts  Tbusts  [§6061 

trustent'  can  do  is  to  give  or  withhold  their  consent  to  the  trustees 
taking  such  action.  And  the  giving  or  withholding  of  consent  by  the 
cestuis  que  trustent  is  not  to  be  had  in  a  meeting,  but  is  to  be  given 
by  them  individually."^^ 

In  a  later  case,  the  Supreme  Judicial  Court  of  Massachusetts  held 
that  whether  an  agreement  or  trust  deed  of  the  character  under  con- 
sideration creates  a  trust  or  a  partnership  "depends  upon  the  way 
in  which  the  trustees  are  to  conduct  the  affairs  committed  to  their 
charge.  If  they  act  as  principals  and  are  free  from  the  control  of 
the  certificate  holders,  a  trust  is  created,  but  if  they  are  subject  to 
the  control  of  the  certificate  holders,  it  is  a  partnership. "  ^*  It  will 
be  noticed  that  the  latter  case  omits  any  reference  to  the  element  of 
association,'*  and  that  in  such  case  the  trust  was  held  a  partnership 
merely  because  the  shareholders  were  given  the  power  to  remove 
trustees  at  any  time  without  cause  and  to  fill  the  vacancies,  to  end 
the  trust  at  any  time  and  to  amend  the  declaration  of  trust  at  any 
time.  So,  later,  in  1917,  it  was  held  in  Massachusetts  that  a  declara- 
tion of  trust  providing  for  meetings  of  the  stockholders  and  giving 
them  power  at  such  meetings  to  elect  trustees  and  to  alter  or  amend 
the  declaration  of  trust  created  a  partnership.'®  In  a  still  later  case 
in  Massachusetts  a  real  estate  trust  was  held  to  be  a  partnership 
where  the  certificate  holders  were  associated  together,  had  a  fixed 
annual  meeting  and  special  meetings  upon  the  written  request  of  the 
holders  of  one-tenth  of  the  shares,  were  empowered  to  fill  any  va- 
cancy existing  in  the  number  of  trustees  and  to  remove  any  and  all 
of  them  and  elect  others  in  their  place,  and  where  no  sale  of  the  real 
estate  could  be  made  by  the  trustees  unless  authorized  by  vote  of  the 
stockholders.  In  that  case  the  court  said :  "  In  short,  the  certificate 
holders  are  associated  together,  they  control  the  property,  and  for 

33  "Williams  v.  Inhabitants  of  Mil-  36  "  It  would  Seem  that  the  element 
ton,  215  Mass.  1,  10,  102  N.  E.  355.  of  association  is  essential  to  a  part- 
See  also  Crocker  v.  Malley,  249  TJ.  S.  nership."  Wrightington,  Unineorpor- 
223,  63  L.  Ed.  — ,  2   A.  L.  E.  1601.  ated  Associations,  p..  49. 

34  Frost  V.  Thompson,  219  Mass.  360,  36  Dana  v.  Treasurer  &  Receiver 
106  N.  E.  1009.  See  also  Horgan  v.  General,  227  Mass.  562,  116  N.  E.  941, 
Morgan,  —  Mass.  — ,  124  N.  E.  32;  which,  however,  seems  to  be  an  ex- 
Sleeper  V.  Park,  —  Maas.  — ,  122  N.  treme  ease  in,  favor  of  the  partnership 
E.  315.  idea. 
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convenience  have  placed  the  legal  title  to  it  in  trustees  as  their  man- 
aging agents."'''  Under  the  Massachusetts  rule,  the  character  of 
the  association  is  to  be  determined  from  the  provisions  of  the  trust 
deed  or  declaration  and  the  powers  which  it  confers  upon  the  certifir 
eate  holders,  rather  than  by  the  extent  to  which  those  powers  are  exe- 
cuted.'* What  the  parties  actually  did  in  making  the  trust  indenture 
is  decisive  in  determining  whether  there  is  a  trust  or  a  partnership, 
rather  than  a  statement  therein  as  to  what  they  intended  to  do,  al- 
though such  a  statement. may  be  considered  in  determining  what  they 
did  when  that  is  doubtful.'® 
Further  examples  of  agreements  which  are  held  to  create  trusts  *" 


37  Priestley  v.  Treasurer  &  Receiver     persons  furnishing  money  to  the  tnis- 


General,  S?30  Mass.  452,  455,  120  N.  E. 
100. 

38  In  re  Associated  Trust,  222  Fed. 
1012. 

39  Williams  v.  Inhabitants\  of  Mil- 
ton, 215  Mas3.  1,  102  N.  B.  355. 

40  Where  the  trust  property  was  to 
be  held  by,  the  trustees  to  pay  the  in- 
come to  the  holders  of  the  certificates, 
and,  on  the  termination  of  the  trust,' 
to  divide  the  trust  fund  or  its  pro- 
ceeds among  them,  and  the  certificate 
holders,  who  vere  called  cestuis  que 
trustent  in  the  trust  indenture,  were 
in  no  way  associated  together,  and 
there  was  no  provision  for  any  meet- 
ings to  be  held  by,  them,  and  the  only 
power  they  had  was  to  consent,  as  in- 
dividuals, to  an  alteration  or  amend- 
ment of  the  trust,  or  to  a  termination 
of  it  before  the  time  fixed  in  the  deied, 
it  was  held  that  the  indenture  created 
a  trust  and  not  a  partnership.  Wil- 
liams v.  Inhabitants  ,of  Milton,  215 
Mass.  1,  102  N.  E.  355.  See  also 
Crocker  v.  Malley,  249  U.  S.  223,  63  L. 
Ed.  — ,  2  A.  L.  E.  1601. 

Where  an  inventor  transferred  his 
invention  to  trustees,  to  whom,  by  the 
ii-rms  pf  the  trust  indenture,  the  pat- 
ent therefor  was  to  be  issued,  provi- 
fion  was  made  for  the  issuance  of 
transferable    scrip    or    certificates    to 


tees  for  the  more  advantageous  dispo- 
sition of  the  invention;  the  trustees 
were  to  holdy  manage  and  dispose  of 
the  invention  or  any  part  thereof  or 
interest  therein  upon  such  terms  as 
they  should  deem  best,  the  net  pro- 
ceeds to  be  paid  one-half  to  the  cer- 
tificate holders  and  one-half  to  the  in- 
ventor; and  the  vacancies  in  the  of- 
fice of  trustee  were  to  be  filled  by  the 
remaining  trustees,  it  was  held  that 
the  certificate  or  scrip  holders  were 
not  partners,  but  were  cestuis  que 
trustent.  Mayo  v.  Moritz,  151  Mass. 
481,  24  N.  B.  1083. 

In  Williams  v.  Johnson,  208  Mas.s. 
544,  95  N.  E.  90,  it  was  said  that  the 
certificate  holders  in  the  trust  there 
before  the  court  were  partners  for 
purposes  of  taxation.  But  in  Williami; 
V.  Inhabitants  of  Milton,  215  Mass.  1. 
•102  N.  E.  355,  it  is  said  that  this 
statement  was  in  no  way  essential  to 
the  decision,  and  that,  "while  that 
trust  provided  for  meetings  of  the 
shareholders  and  in  that  respect  for 
some  association  of  and  among  them^ 
an  examination  of  the  original  papers 
shows  that  it  was  a  trust  and  not  a 
partnership. ' ' 

In  Johnson  v.  Lewis,  6  Fed.  27,  an 
English  trust  provided  for  the  pur- 
chase of  municipal  bonds  with  funds 
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or  which  are  held, to  create  partnerships*'  are  discussed, in  tl^e  notes. 
A  federal  court  in  holding  that  such  an  association,  created  under 


subscribed  by  the  certificate  holders. 
The  bonds  were  to  be  purchased  by  a 
"committee"  named  in  the  trust 
deed.  The  trustees  were  the  legal 
owners  of  tho  trust  property,  and  the 
business  of  the  trust  was  to  be  man- 
aged by  them  an',  by  the  committee, 
and  the  profits  were  to  be  distributed 

■  to  the  certificate  holders  by  means  of 
a  drawing.  It  was  held  that  this  was 
a  trust  for  the  purpose  of  securing  in- 
vestmentSj    and    that  .the    certificate 

/'  holders,  who  were  strangers  to  each 
other  and  had  entered  into  no  con- 
tract between  themselves,  nor  with 
aey  trustee  on  behalf  of  each  other, 

,■  were  not  partners. 

,      In  Bice  y.   Rockefeller,   134  N.  Y. 

.174,  17  L.  E.  A.  237,  30  Am.  St.  Rep. 

,658,.  31  N.  E.  907,  rev 'g  56  Hun  516, 

;  9  N;  Y.  Supp.  866,  it  is  said  that  the' 
Standard  Oil  Trust  agreejiient  ' '  con- 
stituted not  a  partnership,,  but  a  trust 

tin  behalf  of  the  beneficiaries."  The 
affairs  of  this  trust  were  to  be  man. 
aged  by  trustees.  The  first  trustees 
were  named  in  the  trust  agreement, 
and  their  successors  were  to  be.  elected 
by  the  certificate  holders.  i 

In  "Wells-Stone  Mercantile  Co.  v. 
Grover,  7  N.  D.  460,  41  L.  R.  A,  252, 
75  N.  W.  911,  where  a  merchant  trans- 
ferred his  property  in  trust  for  the 
benefit  of  his  creditors  by  an  instru- 
irent  to  which  such,  creditors ;  were 
parties,  it  was  held, that  neither  the 
creditors  nor  the  grantor;  himself  were 
liable  for.  debts  incurred  by  the  trus- 
tee in  carrying  on  the  business,  as  he 
was  authorized  to  do.  Apparently  the 
trustee  had  the  sole  power  of  control 
over  the  business. 

In  Smith  v.  Anderson,  15  Ch.  Div. 
247,  a  trust  deed  providing  for  the 
purchase,  and  holding  of  shares  of 
stock  in  submarine  telegraph  compa- 
nies was  held  tp  create  a  trust,  and 
inot  a  company,   association    or   part- 


nership which  was  required  to  be  reg- 
istered' under  ths  Companies  Act; 

In  McGourky  v.  Toledo  &  0.  C. 
R.  Co.,  146  U.  S.  536,  36  L.  Ed.  1079, 
it  was  said  of  certain  car  trust, asso- 
ciations that  they  "were  not  corpo- 
rations or  partnerships,  nor  legal  en- 
tities of  any  description,  but  were 
simply  car-trust  certificates  in  the 
hands  of  various  persons,  who  were 
represented  by  the  petitioner. ' ' 

41  There  is  a  partnership,  §jad  not  a 
trust,  where  "the  certificate  holders 
are  associated  together  by  the  terms 
of  the  'trust'  and  are  the  principals 
whose  instructions  are  to  be  obeyed 
by  their  agent  who  for  their  conven- 
ience holds  the  legal  title  to  their 
property.  The  property  is  their  prop- 
erty. They  are  the  masters."  Wil- 
liams v.  Inhabitants  of  Milton,  215 
.Mass.  1,  102  N.E.  355. 

Where  the  shareholders  were  given 
the  right  to  remove  the  trustees  and 
appoint  others  in  their  places  without 
assigning  any  cause,  to  terminate  the 
trust  at  any  time,  to  amend  the  decla- 
ration of  trust,  and  to  alter,  amend 
or  repeal  the  by-laws,  the  association 
was  held  to  be  a  partnership,  and  not 
a  trust.  Prost  v.  Thompson,  219  Mass. 
360,  106  N.  E.  1009.  See  also  Horgan 
v.  Morgan,  —  Mass.  — ,  124  N.  E.  32. 

An  association  formed  to  purchase 
cars  to  be  leased  to  a  certain  railroad, 
and  whose  property  was  to  be  held  by 
a  trustee,  with  provisions  for  trans- 
ferable certificates  and  that  all  the 
business  of  the  association  was  to  be 
transacted  by  a  board  of  managers, 
to  be  elected  by  the  certificate  hold- 
ers, was  held  to  be  a  partnership. 
Eieker  v.  American  Loan  &  Trust 
Co.,  140  Mass.  346,  5  N.  B.  284. 

In  Phillips  V.  Blatchford,  137  Mass. 
510,  the  business  of  the  association 
was  under  the  control  of  a  board  of 
managers,   of  whom  the  trustee   was 


10469 


§6061]  Private  CoEPOEATiOiJs  [Ch.  66 

a  deed  of  trust  which  providea  that  the  trust  property  should  be 


to  be  a  member,  and  the  other  mem- 
bers were  to  be  elected  by  the  share- 
holders, and  the  association  was  held 
to  be  a  partnership. 

In  Dana  v.  Treasurer  &  Receiver 
General,  227  Mass.  562,  116  N.  E.  941, 
a  declaration  of  trust  which  provided 
for  meetings  of  the  shareholders,  at 
which  they  should  have  power  to  elect 
the  trustees  and  to  alter  and  amend 
the  declaration  of  trust,  was  held  to 
create  a  partnership. 

A  declaration  of  trust  under  which 
the  trustees  hold  title  to  the  real  es- 
tate involved  which  expressly  author- 
ized the  trustees  "to  erect  on  the 
lands  included  in  the  trust  estate 
dwelling  houses  and  other  structures," 
and  "to  lease  the  trust  estate  or  any 
portion  or  portions  thereof  on  such 
terms  and  for  such  length  of  time  as 
they  may  deem  expedient,"  was  held 
in  legal  effect  to  create  a  partnership. 
Sleeper  v.  Park,  —  Mass.  — ,  122  N. 
E.  315,  following  Frost  v.  Thompson, 
219  Mass.  360,  106  N.  E.  1009;  Dana 
V.  Treasurer  &  Eeceiver  General,  227 
Mass.  562,  116  N.  E.  941. 

The  declaration  of  trust  involved 
in  Hoadley  v.  Essex,  105  Mass.  519, 
and  Gleason  v.  McKay,  134  Mass.  419, 
provided  that  the  certificate  holders 
were  to  be  known  as  the  McKay  Sew- 
ing Machine  Association,  and  that  the 
business  was  to  be  conducted  by  an 
executive  committee  to  be  chosen  by 
them,  and  was  held  to  create  a  part- 
nership. 

In  Whitman  v.  Porter,  107  Mass. 
522,  certain  subscribers  associated 
themselves  together  to  buy  a  ferry- 
boat, which  was  to  be  conveyed  to  one 
of  their  number  in  trust.  The  busi- 
ness wag  to  be  conducted  by  ofBicers 
and  trustees  to  be  chosen  annually  by 
the  subscribers,  and  this  was  held  to 
be  a  partnership. 

The    trust    involved    in    Taber    v. 


Breek,  192  Mass.  355,  78  N.  E.  472, 
and  Breek  v.  Barney,  183  Mass.  133, 
66  N.  E.  643,  is  treated  as  a  partner- 
ship in  the  first  mentioned  ease,  but 
its  provisions  as  to  control  by  the  cer- 
tificate holders  are  not  given  nor  is 
the  question  discussed. 

In  Williams  v.  Boston,  208  Mass. 
497,  94  N.  E.  808,  it  was  held  that  the 
certificate  holders  in  an  association 
formed  under  a  deed  of  trust  for  the 
purchase,  improvement  and  manage- 
ment of  real  estate  for  gain  were  part- 
ners for  purposes  of  taxation.  But  in 
Williams  v.  Inhabitants  of  Milton,  215 
Mass.  1,  102  N.  E.  355j  it  is  said  that 
this  statement  was  in  no  way  essen- 
tial to  the  decision,  and  that,  "while 
that  trust  provided  for  meetings  of 
the  shareholders  and  in  that  respect 
for  some  association  of  and  among 
them,  an  examination  of  the  original 
papers  shows  that  it  was  a  trust  and 
not  a  partnership." 

In  Bisbee  v.  Mackey,  215  Mass.  21, 
102  N.  E.  827,  a  declaration  of  trust 
said  to  be  similar  in  its  terms  to  those 
under  consideration  in  Williams  v. 
Boston,  and  Bicker  v.  American  Loan 
&  Trust  Co.,  supra,  was  held  to  make 
the  associates  copartners. 

In  Smith  v.  Moore,  129  Mass.  222, 
a.  declaration  of  trust  which  provided 
for  an  executive  committee  of  share- 
holders who  should  have  the  general 
control  and  management  of  the  busi- 
ness, and  that. all  votes  of  the  associa- 
tion not  inconsistent  with  the  decla- 
ration of  trust  should  be  binding  upon 
the  trustees,  was  held  to  create  a  part- 
nership. 

In  Clagett  v.  Kilbourne,  66  IT.  S. 
346,  17  L.  Ed.  213,  a  real  estate  trust 
was  held  to  be  a  partnership.  It  does 
not  appear  from  the  statement  of  facts 
what  control,  if  any,  the  members  ex- 
ercised over  the  trustees. 

In  Hogg  V.  Hoag,  107  Fed.  807,  aff'd 
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managed  by  the  trustees  aiiid  alsb  give  the  certificate  holders  power 


154  Fed.  1003,  it  was  held  that  an  as- 
sociation operating  under  a  syndicate 
agreement,  providing  that  a  majority 
of  the. certificate  holders  were  in  every 
respect  to  control  the  trust,  was  a 
partnership,  which,  since  its  assets 
were  divisible  into  transferable  shares, 
was  in,  substance,  though  not  techni- 
cally, a  joint  stock  company. 

In  Baker-MeGrew  Co.  v.  Union  Seed 
&  Fertilizer  Co.,  125  Ark.  146,  188  S. 
W.  802,  it  was  said  that  the  company 
there  in  question  '' '  was  organized  un- 
der a  scheme  known  as  the  Massachu- 
setts Trust  and  was  in  effect  no  more 
than  a  partnership."  The  provisions 
of  the  trust  agreement  are  not  given. 

In  Spotswood  V.  Morris,  12  Idaho 
360,  6  L.  R.  A.  (N.  S.)  1094,  85  Pae. 
1094,  an  association  formed  for  the 
purchase  of  a  single  piece  of^real  es- 
tate, the  title  to  which  was  held  by 
a  trustee,  was  held  to  be  a  limited 
partnership.  Under  the  articles  of  as- 
sociation its  business  was  managed  by 
its  members.  See  also  Spotswood  v. 
Dernham,  12  Idaho  400,  85  Pae.  1108. 

In  Hart  v.  Seymour,  147  111.  598, 
35  N.  E.  246,  it  was  held  that  the  cer- 
tificate holders  under  a  real  estate 
trust  were  a  copartnership,  since  they 
were  not  incorporated.  The  deed  of 
trust  in  this  case  authorized  the  cer- 
tificate holders  to  remove  a  trustee 
and  to  fill  vacancies,  and  to  difeet  and 
control  the  action  of  the  trustees. 

In  Hossack  v.  Ottawa  Development 
Ass'n,  244  111.  274,  91  N.  E.  439,  a  real 
estate  syndicate  having  transferable 
shares,  and  the  title  to  whose  property 
was  held  by  trustees,  was  held  to  be 
substantially  a  stock  company  or  a 
partnership,  as  between  the  members 
themselves.  The  business  of  the  syn- 
dicate was  apparently  controlled  by 
its  members. 

In  Farmers '  Mutual  v..  Reser,  43  Ind. 
App.  634,  8&  N.  E.  349,  it  was  held 


that  a  mutual  insurance  company  was 
an  assaeiation  of  individuals  partak- 
ing of  the  nature  of  a  partnership. 
Provision  was  made  for  ofileers  of.  the 
same  character  and  having  the  same 
duties  as  is  usual  in  the  case  of  cor- 
porations, ajid  for  trustees  who  were 
given  control  of  its  funds. 

In  Mallory  v.  Bussell,  71  Iowa,  63, 
60  Am.  Rep.  776,  32  N.  W.  102,  the 
members  of  a  real  estate  trust  were 
held  to  be  partners,  although  the  trust 
deed  did  not  provide  for  any  control 
over  the  trustee  by  the  members,  but 
merely  gave  them  a  right  to  appoint 
his  successor  in  case  of  his  death,  res- 
ignation, incapacity  or  refusal  to  act. 

In  King  v.  Townshend,  141  N.  Y. 
358,  36  N.  E.  513,  where  property  was 
deeded  to  certain  persons  described 
as  trustees  of  the  New  York  City 
Land  Association,  and  it  did  not  ap- 
pear that  such  association  was  a  cor- 
porate body  or  capable  as  such  of 
taking  a  legal  title,  it  was  held  that 
it  must  be  assumed  to  have  been  a 
partnership  of  individuals  associated 
for  dealing  in  real  estate. 

In  Oliver's  Estate,  136  Pa.  St.  43, 
si  L.  E.  A.  421,  20  Am.  St.  Rep.  894, 
20  Atl.  527,  the  mejnbers  of  a  real 
estate  trust  were  held  to  be  a  part- 
nership. The  articles  of  association 
provided  that  the  -trustees  were  to  be 
chosen  from  among  the  stockholders, 
and  also  provided  for  meeljings  of  the 
stockholders  and  that  the  company 
mighi;  become  incorporated  at  any 
time  when  it  should  be  so  determined 
by  a  vote  at  a  regular  meeting  of  the 
stockholders.  This  holding  was  fol- 
lowed in  respect  to  the  same  trust  in 
Morris  v. 'Metalline  Land  Co.,  164  Pa. 
St;  326,  27  L.  R.  A.  305,  44  Am.  St. 
Rep.  614,  30  Atl.  240,  166  Pa.  St.  351, 
31  Atl.  114. 

In  In  re  Moss'  Appeal,  43  Pa.  St. 
23,  the   shareholders  in  a  real  estate 
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to  fin  vacancies  in  the  office  of  trustee  and  authorized  them  to  change 
the  character,  scope  and  size  of  the  enterprise,  or  to  terminate  the 
trust,  by  a  majority  vote,  was  an  "unincorporated  company"  within 
the  meaning  of  the  Bankruptcy  Act,  said  that  it  was  neither  a  part- 
nership nor  a  strict  trust,  but  that  the  term  unincorporated  company 
exactly  described   it.*® 


trust  were  held  to  be  partners  as  to 
creditors. 

In  Kramer  v.  Arthurs,  7  Pa.  165, 
the  shareholders  in  a  real  estate  trust 
were  held  to  be  a  partnership.  Whether 
or  not  they  had  any  control  over  the 
trustees  does  not  appear. 

In  Credit  Mobilier  of  America  v. 
Com.,  67  Pa.  St.  233,  where  a  contract 
was  assigned  to  trustees  under  an 
agreement  whereby  they  were  to  carry 
it  out  and  divide  the  profits  among 
the  stockholders  of  a  certain  corpo- 
ration in  proportion  to  their  shares, 
it  was  held  that  the  persons  receiving 
the  profits  with  knowledge  of  the 
trust  became  personally  liable  on  the 
contract  as  partners. 

In  Galveston  City  Co.  v.  Scott,  42 
Tex.  535,  and  Teaman  v.  ,  Galveston 
City  Co.,  106  Tex.  389,  Ann.  Cas.  1917 
B  191,  167  S.  W.  710,  the  sharehold- 
ers under  a  real  estate  trust  are  called 
a  joint  stock  company  and  a  partner- 
ship. Under  the  terms  of  the  trust 
the  management  of  the  business  was 
controlled  by  the  stockholders. 

In  Industrial  Lumber  Co.  v.  Texas 
Pine  Land  Ass'n,  31  Tex.  Civ.  App. 
375,  72  S.  W.  875,  it  was  held  that  a 
real  estate  trust  was  a  partnership. 
In  the  course  of  the  opinion  the  court 
says:  "It  appears  from  the  plain- 
tiff's allegations  that  the  defendant 
association  is  a  joint  stock  company 
or  voluntary  unincorporated  associa- 
tion, composed  of  a  great  number  of 
persons  whose  interests  are  evidenced 
by  certificate  3  of  stock,  and  which 
transacted  its  business  and  managed 
its    affairs    through    named    trustees 


with  prescribed  powers.  Such  con- 
cerns are  uniformly  held  throughout 
the  United  States  to  be  partnerships, 
subject  to  be  sued  as  such,  and  gov- 
erned by  the  laws  fixing  partnership 
responsibility."  T^he  association  was 
described  as  "a  joint  stock  associa- 
tion" in  the  lease  involved  in  this 
case,  but  the .  respective  rights  of  the 
trustees  and  shareholders  in  the  man- 
agement of  the  business  do  not  appear. 

See  also  Connally  v.  Lyons  &  Co., 
82  Tex.  664,  27  Am.  St.  Eep.  935,  18 
S.  W.  799,  where  an  instrument  exe- 
cuted by  the  owner  of  a  mercantile 
business,  which  provided  that  said 
business  should  be  carried  on  by  a 
trustee  for  the  benefit  of  certain 
named  persons,  who  were  to  have  no 
right  to  control  or  withdraw  their  in- 
terests, created  a  trust  and  not  a 
partnership. 

42  In  re  Associated  Trust,  222  Fed. 
1012.  , 

In  this  case  it  is  said:  "To  hold 
the  respondent  a  partnership  within 
the  Bankruptcy  Act  would  lead  to  re- 
sults never  sontemplated  by  anybody, 
and  would  impose  upon  the  certificate 
holders  obligations  which  neither  they 
nor  the  creditors  of  the  trust  supposed 
existed.  It  would  be  a  very  unjust 
result.  To  hold  that  the  respondent 
is  not  an  organization,  and  is  noth- 
ing more  than  a  strict  trust,  is  almost 
as  far  from  the  fact  as  to  hold  it  to 
be  a  partnership.  These  certificate 
holders  voluntarily  united  into  a  busi- 
ness organization,  in  which  they 
invested  their  money  under  a  ecu 
tract  by  which  they  acquired  certain 
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Even  where  the  association  is  regarded  as  a  partnership  and  the 
members  as  ordinary  partners,  the  courts  will,  as  far  as  possible,  give 
effect  to  the  articles  of  association  or  agreement  as  between  the 
members  themselves,  where  they  are  the  only  persons  interested.*' 

The  importance  of  determining  whether  a  partnership  is  created 
may  arise  in  connection  with  a  controversy  as  to  the  individual  lia- 
bility of  the  contributors  of  the  capital,  a  controversy  as  to  whether 
the  property  or  income  is  taxable  as  partnership  property,  etc.  How- 
ever, it  seems  that  a  trust  may  be  considered  a  partnership  for  pur- 
poses of  taxation  in  some  cases,  although  it  would  not  be  considered 
a  partnership  so  far  as  the  individual  liability  of  the  contributors 
was  concerned. 

§6062.  Purposes  for  which  trust  may  be  created.  In  Massa- 
chusetts; these  trusts  are  generally  created  for  the  purpose  of  han- 
dling, holding  or  dealing  in  real  estate.  Like  trusts  have  also  been 
created  to  carry  on  the  business  of  a  firm  after  the  death  of  a  part- 
ner;** to  hold,  manage  and  dispose  of  patents,  where  the  settler's  in- 
terest was  represented  by  scrip  for  one-half  and  where  money  for 
carrying  on  the  business  was  raised  by  payments  by  scripholders  as 
to  the  remaining  half  interest;*®  and  to  carry  on,  for  the  benefit 
both  of  the  owner  and  of  the  creditors,  a  business  which  had  been' 
losing.*' 

Except  in  so  far  as  limited  by  general  statutes  existing  in 
some  states  confining  trusts  to  specified  objects,*''  a  trust  to  engage 
in  business  may  be  formed  for  any  purpose  for  which  a  contract  may 

individual  rights  against  the  trustee,  Ex  parte  Garland,  10  Vesey  110. 

and  certain   other   rights  to  be   exer-  45  Mayo   v.   Mbritz,   151   Mass.   481, 

eised  by  joint  action  of  all  the  cer-  24 -N.  E.  1083,   holding  scrip  •  owners 

tificate  holders.   '  Unincorporated  com-  not  liable  for  debts  created  by.  trus- 

pany'  seems  to  me  exactly  to  describe  tees. 

v/hat  the  respondent  is.'  "  46  Wells-Stone     Mercantile     Co.     v. 

ISHossack  V.  Ottawa  Development  Grover,  7  N.  D.  460,  4l'  L.  E.  A.  252, 

Ass  'n,  244  111.  274,  291,  91  N."  B.  439.  75  N.  W.  911 ;   Cox  v.  Hickman,  9  0. 

44 See  Smith  v.  Ayer,  101  U.  S.  320,  B.  (N.  S.)   47,  rev'g  8  H.  L.  C.  26S; 

25  L.  Ed.  995;  Burwell  v.  Cawood,  2  In  re  Stanton  Irom  Co.,  21  Beav.  164. 

How.  (U.  S.)  560,  11  L.  Ed.  378;  Bay-  47  See,  for  instance.  New  York  stat- 

bould  V.  Turner,  82  L.  T.  (N.  S.)   46;  utes  as  to  trusts  involving  real  prop- 

Kx  parte  Richardson,  3  Mad.  Ch.  79;  erty. 
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lawfully  be  made,  subject  to, any  local  statutes  to  the  contrary  and 
subject  ( of  course  to  federal  and  state  anti-trust  legislation.**  Thus, 
it  has  been  held  in  Illinois,  in  case  of  an  attempted  corporation  formed 
for  a  purpose  for  which  no  law  existed  authorizing  the  creation  of  a 
corporation,  that  "an  association  of  individuals  for  the  purpose  of 
purchasing  the  leasehold  estate  and  constructing  a  building  thereon 
was  not  illegal.  Such  a  purpose  is  not  prohibited  by  law  or  contrary 
to  public  policy.  The  association  was  illegal  only  because  it  took  the 
form  of  an  incorporation  not  authorized  by  law,  but  it  was  not  crim- 
inal." ^  However,  if  a  state  statute  limits  the  right  to  do  a  particu- 
lar kind  of  business  such  as  banking,  insurance  or  building  and  loan, 
to  corporations,  a  trust  cannot  be  created  to  carry  on  such  a  business, 
according  to  the  general  construction  of  such  statutes  as  being  con- 
stitutional enactments.*" 

§  6063.  Reasons  and  advantages  of  trust  instead  of  corporation. 

It  is  said  by  Mr.  Sears  in  his  valuable  work  on  "Trust  Estates  as 
Business  Companies, "  that  "the  privilege  of  corporate  organization 
apparently  has  come  to  be  considered,  either  so  valuable  as  to  stand 
the  impact  of  all  kinds  of  regulation,  or  so  defenseless  against  statu- 
tory purpose  as  to  make  indulgence  in  that  regulation  the  sport  of 
legislatures.  Therefore;  it  may  not  be  the  cause  of  wonder,  that  busi- 
ness and  enterprise,  demanding  such  aggregation  of  means  as  is 
afforded  by  the  ownership  of  shares  of  stock  in  corporations,  are  seek- 
ing other  agencies  than  corporations  for  their  uses. ' '  *^  The  advan- 
tages of  this  form  of  organiziatit)n  are  that  it  "permits  individuals 
to  combine  their  capital  and  do  what  they  could  do  as  stockholders 
in  a  corporation,  without  being  subject  to  the  regulation  of  the  state," 
and  without,  on  the  other  hand,  being  subjected  to  liability  as  part- 
ners.*^     The  Supreme  Judicial  Court  of  Massachusetts  has  stated 

48  Anti-trust    legislation,    see    Chap.  B2  ig  Illinois  Law  Eeview  483.    See 
54,  supra,  on  Monopolies  and  Trusts.  also  21  Yale  Law  Journal  311,  and  re- 

49  Johnson    v.   Northern    Trust    Co.,  port    of.  Massachusetts    tax    commis- 
265  111.  263,  269,  106  N.  E.  814.  sioner  of  Jan.  17,  1912. 

BO  See   §  6114,   infra. 
61  Sears,  Trust  Estates  as  Business 
Companies,  3. 
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that  associates  interested  in  a  business  enterprise  may  obtain  thereby 
"most  of  the  advantages  belonging  to  corporations,  without  the  au- 
thority of  any  legislative  act,  and  with  freedom  from  the  restiiLctioiis 
and  regulations  imposed  by  law  upon  corporations."^'  In  Massachu- 
setts, according  to  the  1912  report  of  the  tax  commissioner,  the  con- 
sensus among  investors  was  that  "the  rights  of  shareholders,  the  terms 
of  office  of  trustees,  their  compensation,  powers,  duties  and  limitations 
are  more  satisfactorily  regulated  by  the  terms  of  the  trust  agreement, 
which  can  be  drawn  to  meet  the  special  need  in  each  case,  than  could  be 
possible  under  the  general  corporation  laws."  The  advantages  of 
trusts  over  corporations,  as  stated  by  the  tax  commissioner  of  Massa- 
chusetts in  1912,  are  that  the  form  of  organization  ensures  a  continuity 
of  management  and  control  which  appeals  strongly  to  investors  and 
which  cannot  be  secured  by  a  corporation  with  changing  officers,  that 
the  trustees  are  not  so  likely  to  be  changed  as  are  the  officers  of  a  corpo- 
ration, that  the  trust  affords  a.  more  economical  and  more  convenient 
and  flexible  form  of  management  than  does  a  corporation,  since  trus- 
tees can  transact  business  with  more  ease  and  rapidity  than  di- 
rectors.** In  Massachusetts  it  is  said  that  the  real  estate  trusts  in 
the  city  of  Boston  alone  own  property  valued  at  a  quarter  of  a 
billion.  '■■  ! ,         -'     •  i 

The  suggested  advantages  of  these  trusts,  over  corporations,  have 
also  been  stated  as  follows :  ^^  i 

1.  The  doing  of  business  upon  the  common-law  right  of  contract 
with  freedom  from  all  statutory  exactions  that  may  be  imposed  upon 
corporations  both  foreign  and  domestic,  as  merely  artificial  personsi 

2.  The  right  of  trustees  to  apply  to  courts  for'  direction  in  the  exe- 
cution of  their  powers,  whereby  their  acts  are  given  legal  certainty 
in  advance  of  their  commission.*^ 

3.  The  protection  of  cestuis  que  trustent,  in  their  dealings  mth  trus^ 
tees,  their  right  to  accountings  and  full  information,  without  the 
right,  however,  of  securing  information  for  improper  purposes. 

S3  Hnssey  v.  Arnold,  185  Mass.  202,  56  Sears,  Trust  Estates  as  Business 

70  N.  E.  87.  Companies,  §§  123-126. 

84  Mass.  Acts  1911,  c.  55. 

56  Sears,  Trust  Estates  as  Business 
Companies,  §  3. 
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4.  The  protection  of  creditors  in  "following"  the^  "trust  fijnd'i' 
and  their  right  against  trustees  individually  in  cases  of  fraud. 

5.  The  freedom  with  which  the  terms  of  a  trust  instrument  may  be 
framed  for  the  conduct  of  a  particular  business  and  according  to 
the  lawful  preference  of  its  equitable  owniers. 

6.  Latitude  in  amendment  of  provisions  of  management,  as  expe- 
rience may  show  is  desirable. 

7.  The  winding  up  of  a  business  expeditiously  and  without  resort 
to  proceedings  at  law,  with  theii'  consequent  burden  of  delay  and 
expense,  under  express  provisions  of  the  trust  instrument,  upon  any 
termination  of  the  trust. 

Another  reason  suggested  in  favor  of  the  formation  of  a  trust 
rather  than  a  corporation,  in  case  of  an  association  doing  business 
over  a  wide  territory,  is  the  difference  in  the  statutes ,  regulating 
corporations  in  the  several  states,  the  constant  changing  of  the  stat^ 
utes,  the  necessity  for  resort  to  the  courts  to  construe  such  statutes 
or  to  test  their  validity  and  the  consequent  unpopularity  of  corpo- 
rations because  of  the  prevailing  impression  that  they  are  not  law- 
abiding  bodies." 

§  6064.  Legality — In  gfeneral.  Trusts  of  the  nature  already  stated 
are  not  deemed  to  be  against  public  policy  unless  theyi  violate  the  anti- 
trust laws  ^8  or  are  otherwise  in  restraint  of  trade  or  created  for  an 
illegal  purpose.  A  joint  stock  company  or  partnership  with  transfer- 
able shares,  although  not  incorporated,  is  not  illegal,  in  the  absence 
of  a  statutory  provision  to  the  contrary,*^  and  the  validity  of.  these 
trusts  has  been  repeatedly  recognized.®"  ,As  has  been  seen  heretofore, 
generally,  at  least  in  Massachusetts,  such  trusts  are  created  for  the 
purpose  of  holding,  selling  or  dealing  in  real  estate,  but  it  seems  that 
they  may  be  created  for  any  purpose  not  prohibited  by -law.or  con- 
trary to  public  policy.®^ 

57  Sears,  Trust  Estates  as  Business  Pac.  1094;  Phillips  v.  Blatehford,  137 

Companies,  §§5,  6.  Mass.-510.                     ' 

6»See  Chap.  54,  supra,  on  Monopo-  60  See   Clagett  v.  Kilbourne,  66  U. 

lies  and  Trusts.  S.  346,   17  L.  Ed.  213;  Hart  v.  Sey- 

59  Sportswood    V.    Morris,    12    Idaho  mour,  147  111.  59i8,  35  N.  E.  246. 

360,  878,  6  L.  E.  A.  (N.  S.)   1094,  85  eigee  §6062,  supra. 
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§6065.  — Fonrntion  to  evade  creditors.  As  said  in  a  Massa- 
qhusetts  case  where  a  purchaser  of  land  formed  a  real  estate  trust 
with  the  aid  of  dummies,  "it  is  not  possible  for  a  debtor  to  screen  his 
property  from  his  creditors  or  place  it  beyond  the  reach  of  direct 
attachment  for  his  personal  debts  by  the  adoption  of  any  such  busi- 
ness contrivance  as  that  here  disclosed."'^ 

§  6066.  Who  may  rareate  trust.  A  corporation  cannot  enter  into 
a  partnership  and  hence  it  cannot  create  a  real  estate  trust  to  deal 
in  its  lands,;  where  other  beneficiaries  are  to  be  brought  in  to  con- 
tribute money  to  be  used  in  conducting  the  enterprise.^'  And  a  rail- 
road company  possessed  of  valuable  real  estate  no  longer  available 
for  ra^road  purposes,  which  it  was  its  duty  to  dispose  of,  has  no 
power  to  create  a  real  estate  trust  and  deed  the  property  to  the  trus- 
tee to  deal  with  it  for  a  term  that  might  last  nearly  a  century,  with 
practically  this  powers  of  an  absolute  owner.®* 

So  far  as  trusts  in  general  are  concerned,  the  rule  is  that  "all  per- 
sons, sui  juris,  have  the  same  power  to  create  trusts  that  they  have  to 
make  a  disposition  of  their  property. ' '  ^^ 

§  6067.  Form  and  contents  of  trust  agreements— In  genial.  The 
contents  of  trust  agreements  in  case  of  contributors  of  capital  to 
engage  in  a  business  enterprise  call  for  careful  consideration.  Forms 
of  trust  agreements  as  set  forth  in  treatises  on  this  subject  **  and,  in 
whole  or  in  part,  in  the  reported  decisions,^'  are  not  to  be  slavishly 
followed,  but  should  be  referred  to  as  containing  valuable  sugges- 
tions. 

68  Cunningliam  v.  Bright,  228  Mass.  For    the    form    of    an    agreement 

385,  388,  H7  N.  E.  909.  drafted  by   Alexander  Hamilton,   see 

BSWillianw  v.  Johnson,  .208  Mass.  Works  of  Hamilton,  vol.   7,  p.   838; 

544,  552,  95  N.  E.  90.  Sears,  Trust  Estates  as  Business  Com- 

64  Williams   v.   Johnson,    208   Mass.  panies,  p.  340. 

544,  95  N.  E.  90.  67  For  a  form  of  a  deelaration  of  a 

65  Perry,  Trusts  and  Trustees  (6th  real  estate  trust,  see  Howe  v.  Morse, 
Ef'.),  §28.  174    Mass.    491,    55    N.    E.    213,    and 

66  See  Sears, ;  Trust  Estates  as  Busi-  Priestley  v.  Treasurer  &  Receiver  Gen- 
nes3  Companies,  §  277  et  seq.;  Wright-  eral  (230  Mass.  452),  as  reported  in 
ington,  Unineorporated  Associations,  120  N.  E.  100  where  two  forms  of  real 
§  315  et  seq.  estate  trusts  are  set  forth  in  full. 
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The  trust  agreement  properly  commences  as  follows:  "An  agree- 
ment and  declaration  of  trust  made  by  the  subscribers,  this  —  day 
of  — ,  for  the  ;^urpose  of  — ." 

§  6068.  -r-  Adoption  of  name.  It  is  usual  to  provide  in  the  agree- 
ment that  the  title  of  the  trustees,  in  their  collective  capacity,  shall 
be  "Trustees  of  — "  or  that  they  shall  be  designated  as  the  " — 
Trust"  or  the  like.^*  Statutory  regulations  of  names  must,  how- 
ever, be  noticed,  such  as  statutes  existing  in  some  states  forbidding 
utiincorporated  bodies  to  use  a  name  implying  corporation.*'  Eegis- 
tratidn  of  the  name  taay  be  necessary  under  local  statutes. 

.;§6069.  —Definition  of  terms  "trustees"  and  "shareholder."   In 

one  trust  deed ''"/it  is  provided  that  "the  term -trustees'  hereinafter 
used  shall  mean  not  only  those  above  mentioned,  but  whoever  may  be 
trustee  or  trustees  for  the. time  being.  The  term  'shareholder'  here- 
inafter used, shall  mean  holder  pf  record  of  a  certificate  of  shares 
hereunder.'.'    . ,;  ,  ,  , 

Care  is  to  be  taken,  it  has  been  said,  that  "in  change  of  trustees 
the  trust  instrument  specifically  should  provide  that  their  successors 

, ;  For ,  the  form  of  articles  of  assoeia-  of  the  stoekhoMers  of  the  Credit  Mo- 
tion foi  the  purchase  and  sale  of  a  bilier,  are  set  out  in  Credit  Mobilier 
single  piece  of  real  estate  which  were  of  America  v.  Com.,  67  Pa.  St.  233. 
held  tp  create  a  limited  partnership,  A  trust  agreement  for  establishing 
see  Spptswoad  v.  Morris,  12  Idaho  and  carrying  on  a  newspaper  enter- 
360,  6  L.  r!  a.  (N.  S.)  665,  85  Pae.  prise  is  set  out  in  Holt  v.  Blake,  47 
109.4.          '     .-.    .        ....    ■  Me.  62. 

The  Standard  Oil  Trust  agreements  68  In   the   case   of   the   Boston  Per- 

are  set   out  in  State  v.  Standard  Oil  sonal  Property  Trust,  involved  in  Wil- 

Co.,  49  Ohio  St.  137,  15  L.  E.  A.  145,  liams   v.    Inhabitants   of   Milton,  215 

34  Am.  St.  Eep.  541,  30  N.  E:  279.  Mass.  1,  102  N.  E.  355,  the  declaration 

For  form  of  trust  agreenient  under  of  trust  merely  provided  that  "this 

which  the  Great  Northern  ore  eertifi-  trust  shall  be  designated  the  'Boston 

eates  wbre  issued,  see  In  re  Bunker's  Personal  Property  Trust.'  " 

Estate,  77  N.  Y.  Misc.  Eep.  320,  137  69  See  §  749. 

N.  Y.  Supp.  104.    See  also,  as  to  this  70  See    Homans   Seal   Estate   Trust 

trust,    Vehher   v.    Great   Northern   E.  Deed  as  set  forth  in  full  in  Priestley 

Co.,  117  Minn.  447,  136  N.  W.  271.  v.   Treasurer  &   Eeceiver  General,  as 

The  terms  of  a  trust  agreement  for  reported   in   120  N.  E.   100,  but  not 

the  purpose  of  carrying  out  a  contract  included   in  the  official  report  of  the 

for  the  construction  of  a  part  of  the  case  as  it  appears  in  230  Mass.  452. 
Union  Pacific  Railroad  for  the  benefit 
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succeed  to  the  same  rights  aud  powers  and  are  subject  to  same  duties 
and  liabilities  and  have  like  Gompensation  as  the  former  trustees."''^ 

§  6070.  —  Statement  as  to  creation  of  trust  rather  than  partner- 
ship. In  the  case  of  the  Boston  Personal  Property  Trust,  the  agree- 
ment provided  that  "it  is  expressly  provided  that  a  trust,  and  not 
a  partnership,  is  hereby  created, ' '  '*  but  such  a  statement  does  not  of 
itself  prevent  the  creation  of  a  partnership  rather  than  a  pure  trust 
where  the  agreement  contains  provisions  in  effect  making  it  a  part- 
nership, as  already  explained." 

§6071.  —Provisions  as  to  certificates  or  shares.  Where  certifi- 
cates or  shares  are  to  be  issued,  the  trust  agreement  usually  provides 
how  they  are  to  be  issued ;  the  amount  and  the  different  kinds,  if  any ; 
the  form  and  contents  of  the  shares  or  certificates ;  the  mode  of  trans- 
fer and  the  necessity  for  recording  the  transfer;  the  mode  of  in- 
creasing or  reducing  the  number  of  shares;  the  payment  of  divi- 
dends; the  nature  of  the  shares  as  personal  property;  and  that  the 
death  of  a  holder  shall  not  operate  to  determine  the  trust  nor  entitle 
the  representatives  of  the  deceased  to  an  accounting  or  to  take  any 
action  in  the  courts.  In  the  case  of  the  trust  known  as  the  "Massa- 
chusetts Gas  Companies'"  it  was  also  provided  that  "the  ownership 
of  shares  hereunder  shall  not  entitle  the  shareholders  to  any  title  in 
or  to  the  trust  property,  or  right  to  call  for  a  partition  or  division 
of  the  same,  or  for  an  accounting ;  and  no  shareholder  shall  have  any 
other  or  further  rights  than  the  rights  of  a  stockholder  in  a  corpora- 
tion, so  far  as  the  same  may  be  applicable." 

§6072.  — Exemption  of  shareholders  from  liability.  The  trust 
agreement  usually  expressly  exempts  shareholders  from  personal  lia- 
bility, although,  if  the  trust  is  a  pure  trust  and  not  a  partnership, 
they  are  not  liable,  regardless  of  whether  the  agreement  contains  such 
a  provision.''*    However,  if  .the  agreement  be  construed  as  creating 

Tl  Sears,  Trust  Estates  as  Business  73  See  §  6062,  supra. 

Companies,  §155,  subd.  9.  74  See  §6106,  infra. 

72  See    Williams    v.    Inhabitants    of  The  provision  exempting  sharehold- 

Milton,  215  Mass.  1,  102  N.  E.  355.  ersmay  be  as'  folloWs:     "The  trus- 
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a  partnership  among  the  associates,  the  partners  ordinarily  are  per- 
sonally liable,^*  and  such  a  provision  is  of  no  effect  unless  the  other 
party  to  the  contract  had  notice  thereof  at  the  time  of  the  creation 
of  the;  contract.  The  law  on  this  phase  of  the  question,  so  far  as 
partnerships  generally  are  concerned,  has  been  stated  as  follows: 
"In  the  absence  of  statute,  the  only  effectual  way  of  limiting  the 
liability  of  a  partner  would  seem  to  be  stipulation  with  each  credi- 
tor that  he  shall  be  paid  only  out  of  the  funds  of  the  partnership, 
and  that  heshall  not  be  entitled  to  require  the  individual  partners 
to  pay  more  than  a  certain  amount.  Certainly  a  limitation  contained 
in  the  articles  of  association  would  not  bind  a  creditor  who  had  no 
notice  of  such  limitation  at  the  time  when  the  indebtedness  was 
incurred. " ''® 

§  6073.  —  Stipulation  as  to  liability  of  trustee  and  as  to  his 
indemnity.  It  is  usual,  in  order  to  protect  ^he  trustee  or  trustees 
from  personal  liability  on  contracts,  to  expressly  provide  in  the  trust 
agreement  that  he  or  they  shall  not  be  personally  liable  thereon," 
and  it  is  also  sometimes  expressly  provided  that  in  every  written 
contract  or  obligation  which  the  trustee  or  trustees  shall  give  or  enter 
into  it  shall  be  the  duty  of  the  trustee  or  trustees  to  stipulate  that 
the  trustee  or  trusteed  shall  not  be  held  to  any  personal  liability 
under  or  by  reason  of  such  contract  or  obligation.  In  addition,  it  is 
wise  to  insert  a  general  provision  for  indemnity  of  the  trustee  as  to  any 
act  or  contract  within  his  rightful  discretion  as  trustee,  for  which  he 

tees  shall  not  have  any  power  or  au-  persons     or     corporations     extending 

thority  to  enter  into  any  contract  that  credit  to,  contracting  with,  or  having 

shall  bind  or  affect  the  shareholders  any  claim  against  the  Trustees  shall 

personally,  or  call  upon  them  for  any  look  only  to  the  funds  and  property 

payment  whatsoever  other  than  the  of  the  trust  for  payment  under  such 
amounts  of  their  respective  subscrip-  '    contract  or  claim,  or  for  the  payment 

tions. "  of    any    debt,    damage,   judgment   or 

76  See   §  6106,  infra.  decree,   or   of   any   money   that  may 

76  22  Am.  &  Eng.  Ene.  Law  (2nd  otherwise  become  due  or  payable  to 
Ed.),  p.  173.                         '  them    from    the    Trustees,    so    that 

77  This  clause  in  one  Massachjisetts  neither  the  Trustees  nor  the  sharehold- 
trust  was  worded  as  follows:  "The  ers,  present  or  future,  shall  be  per- 
Trustees  shall  have  no  power  to  bind  sonally  liable  therefor." 

the   shareholders   personally,   and  the  Liability  where  no  stipulation,  see 

subscribers  and  their  assigns  and  all      §  6095,  infra. 
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might  be  adjudged  personally  liable.™  It  is  also  not  tmcommon  to 
insert  a  provision  that  each  trustee  shall  be  liable  only  for  his  own 
acts  and  then  only  for  wilful  breach  of  trust.'* 

§  6074.  —  Statement  as  to  powers  of  trustees.  The  agreement 
should  state  the  powers  of  the  trustees,  vest  the  legal  title  in  tihem 
and  confer  on  them  absolute  control  of  the  trust  property.  However, 
it  would  seem  that  too  great  precision  in  defining  the  powers  and 
duties  of  the  trustees,  so  as  to  hamper  them  in  the  exercise  of  dis- 
cretion in  the  management  of  the  business,  is  to  be  avoided.    It  has 

also  been  said  that  "the  right  of  trustees  to  act  singly  or  by  a  ma- 

I 
jority  or  collectively,  either  generally  or  specially,  should  be  set  forth, 

and  whether  or  when  their  contracts  should  be  in  writing,  or,  if  oral, 
what  ratification,  if  any,  of  a  single  trustee's  acts  should  be  reqtiired 
as  a  condition  precedent  to  their  validity.""  In  case  of  real  estate 
trusts,  it  is  common  expressly  to  confer  power  on  the  trustees  to  mort- 
gage or  lease  the  property,  sell  all  or  part  of  the  property,  borrow, 
money,  exchange  and  purchase  land,  hire  of&ces,  etc.,  and  sometimes 
a  blanket  provision  is  added  giving  the  trustees  power  "to  make  all 
such  contracts  and  do  all  such  things  as  they  may  think  best  for  the 
maintenance  and  management  of  the  trust  property  and  of  the  trust 
and  may  pay  all  expenses  out  of  any  assets  of  the  trust."  *^  ■ 
'  In  some  cases  it  is  well  to  insert  in  the  agreement  a  provision  as  to 
investments  of  funds  by  the  trustee.  In  the  trust  agreement  known 
as  the  Boston  Personal  Property  Trust,  there  was  a  provision  as  fol- 
lows: "The  Trustees  shall  have  as  full  power  and  discretion,  as  if 
absolute  owners,  to  invest  and  reinvest  tlie  trust  fund  (including  any 
surplus  and  also  income)  in  personal  property,  including  bonds  and 
notes  or  obligations  secured  upon  real  estate,  and'  the  decision  of  the 
Trustees  as  to  what  is  personal  property  shall  be  final.  They  shall 
have  the  like  power  of  investment  in  the  purchase  and  improvement 
of  real  estate  in  the  cities  of  the  United  States  of  America,  for  the 

TSSee  Sears,  Trust  Estates  as  Busi-  81  Whether  trustees  in  general  have 

ness  Companies,  §  159.  implied   power    to   borrow    money    or 

19  See  §  6096,  infra.  mortgage,  etc.,  see  Beaeh,  Trusts  and 

80  Sears,  Trust  Estates  as  Business  Trustees,  §  448  et  seq. 
Companies,  §  155. 
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purpose  of  leasing  the  same  upon  long  terms,  or  ground  rents  so- 
called." 

In  a  particular  trust  agreement  (Boston  Real  Estate  Trust  Agree- 
ment) is  found  this  provision:  "When  any  trustee  is  absent  from  the 
commonwealth  or  incapable  by  reason  of  disease,  the  other  trustees 
shall  have  all  the  powers  hereunder,  and  any  trustee  may  by  power 
of  attorney  delegate  his  powers  for  a  period  not  exceeding  six  months 
at  any  one  time  to  any  other  trustee  or  trustees  hereunder,  provided 
that  in  no  ease  shall  less  than  three  trustees  actually  exercise  the 
powers  hereunder.  The  term  'said  trustees'  used  in  this  agreement 
shall  be  deemed  to  mean  those  who  are  or  may  be  trustees  for  the  time 
being. ' ' 

§  6075.  —  Provisions  as  to  insTirance.  It  has  been  said  that  "the 
trust  agreement  may  particularly  authorize  various  kinds  of  insurance, 
or  place  it  generally  within  the  discretion  of  trustees.  Insurance 
against  tort  liability,  as  now  carried  by  many  corporations,  is  par- 
ticularly appropriate  where  the  trust  is  carrying  on  a  business  in- 
volving these  hazards.  Bonds  from  employees  may  also  be  considered 
as  particularly  desirable. ' '  ** 

§  6076.  —  Provision  bs  to  resignation  of  trustee.  A  provision  may 
be  inserted  as  follows : ' '  Any  trustee  under  this  agreement  may  resign 
his  trust  by  a  written  instrument  signed  by  him  and  acknowledged 
in  the  manner  prescribed  for  the  acknowledgment  of  deeds,  and  such 
instrument  shall  be  recorded  in  the  —  office  for  the  county  of  — , 
state  of  — ." 

§  6077.  —  Provisions  as  to  meetings  of  shareholders  and  proceed- 
ings thereat.  The  agreement  should  provide  for  annual  meetings 
of  the  shareholders,  the  date  thereof  and  the  mode  of  giving  notice 
of  the  meetings,  as  by  mail  or  advertising  or  both  or  either.  It  also 
properly  provides  as  to  how  special  meetings  may  be  called.  Gener- 
ally, it  is  provided  that  any  shai^eholder  may  vote  by  proxy,  and  it  is 

82  Sears,  Trust  Estates  as  Business 
Companies,  §  160. 
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sometimes  provided  that  no  business  shall  be  transacted  at  such  a 
meeting  unless  the  holders  of  a  majority  of  the  outstanding  shares 
are  present  in  person  or  by  proxy.  Provision  is  also  usually  made  for 
the  election,  removal  or  change  of  trustees  at  such  meetings,  as  well 
as  the  filling  of  any  vacancy  existing  in  the  number  of  trustees,  and 
also  as  to  the  power  of  the  stockholders  to  then  and  there  alter  or 
amend  the  trust  agreement.  It  is  also  usual  to  require  the  trustees 
to  report  their  receipts  and  expenses  at  the  annual  meeting.  It 
should  be  kept  in  mind,  however,  that,  according  to  the  late  Massa- 
chusetts cases,  the  conferring  of  power  on  the  shareholders  to  re- 
move trustees  at  any  time  and  appoint  successors  and  to  amend  the 
trust  agreement,  gives  such  controlto  the  shareholders  as  tO' make 
the  agreement  a  partnership  rather  than  a  pure  trust.** 

§6078.  — lospection  of  books.  A  provision  that  "the  books  of 
the  trustees  shall  always  be  open  to  the  inspection  of  the  cestuis 
que  trustent"  is  found  in  some  trust  agreements.  In  one  agreement 
it  was  provided  that  the  trustees  "shall  open  their  books  at  all  times 
during  business  hours  to  the  inspection  of  any  shareholder  and  in- 
vestor." 

§6079.  — Compensation  of  tmistees.  The  agreement  sometimes 
merely  provides  for  a  reasonable  compensation  for  the  services  of  the 
trustees,  sometimes  fixes  a  per  cent  as  their  maximum  compensation, 
and  sometimes  expressly  fixes  a  certain  sum  or  per  cent  or  both  as 
the  compensation.  If  no  provision  is  made,  they  are  entitled  to.  rea- 
sonable .compensation.** 

§  6080.  —  Provisiott  as  to  termination  of  trust.  The  necessity  for 
stating  a  fixed  time  for  the  life  of  the  trust,  to  avoid  the  rule  against 
perpetuities,  is  stated  hereafter.'^  It  is  usual  to  provide  that  the 
trust  shall  continue  for  twenty  or  twenty-one  years  after  the  death  of 
the  last  surviving  subscriber,  with  a  proviso  as  to  earlier  termination 
by  the  acts  of  the  cestuis  que  trustent.     Oftentimes  there  is  insterted 

83  See  §  6061,  supra.  88  See  §  ^109,  infra. 

84  See   §6102,  infra. 
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a  provision  in  the  trust  agreement  that  the  oestuis  que  trustent,  by 
the  vote  of  a  certain  proportion  of  them,  shall  have  power  to  termi- 
nate the  trust  at  any  time;  but  it  may  be  that  such  a  provision  pre- 
vents the  creation  of  a  pure  trust  and  creates  instead  a  partnership.*^ 

§  6081.  Who  may  be  trustee.  This  question  has  not  arisen  in  con- 
nection with  the  particular  trusts  now  being  considered,  and  henee 
it  is  necessary  to  refer  to  the  law  governing  trusts  generally.  Suf- 
fice it  in  this  connection  to  state,  that  whoever  is  capable  of  taking 
the  legal  title  or  beneficial  interest  in  property,  may  take  the  same  in 
trust  for  others ; '''  that  a  corporation  may  be  a  trustee,  in  a  proper 
ease ;  **  that  nonresidenee  is  no  disqualification  *®  nor  is  insolvency ;  ^'' 
and  that  a  cestui  que  trust  is  not  absolutely  prohibited  from  occupy- 
ing' the  relation  of  trustee  for  his  own  benefit,  especially  where  he 
is  but  one  of  several  trustees,'^  but  the  same  person  cannot  be  at  the 
same  time  sole  trustee  and  sole  beneficiary,  since,  in  such  case,  there 
is  a  merger  of  the  legal  and  equitable  title.** 

§  6082.  Recordation  of  trust  agreement.  Provisions  for  recording 
deeds  generally  apply  to  instruments  creating  a  trust,  and  in  Massa- 
chusetts a  statute  expressly  requires  the  filing  of  declarations  of  trust 
of  the  nature  herein  considered.*'  '    ;  i  ;; 

§  6083.  Subscriptions  to  stock.  Subscriptions  to  the  stock  of  the 
association  may  be  enforced  for  its  benefit  or- for  the  benefit  of  the 
other  shareholders,  on  its  dissolution.®*    A  trustee  has  no  right  to 

86  See  §  6061,  supra.  M  Beach,  Trusts  and  Trustees,  citing 

87  Perry,  Trusts,  and  Trustees  (6th  Eogers  v.  Eogers,  111  N.  Y.  228,  18 
Ed.),'  §  3i9.     •  '       ■  '  '    N.   E.  636;  -Molte  v.   Norrie,  14  Hun 

88See  §.§93r,-r36.  (N.  Y.)  128. 

89 Shirk  v.  LaPayette,  52  Fed..  857;  98See  Weeks  v.  Frankel,  197  N.  Y. 

Farmers'  Loan  &  Trust  Co.  v.  Chicago  304,  90  N  E.  969. 

&  A:  Ey.   Co.,   27  Fed.   146;   Eoby  v.-  '    93  See  §6112,  infra. 

Sn-it,h,  131  Ind.  142,  15  L.  E.  A.  792,  94  Hogg  y.  Hoag,  107  Fed.  807,  aff'd 

31  Am.  St.  Eop,  439,  30  N.  E.  1093;  154  Fed.  1003. 

Van   Boskerck    v.    Herrick,    65    Barb.  In  this  case  it  was  held  that  a  per- 

(N.  Y.)  250.                           ,  son  to   whom  were  Issued  certificates 

SOEankin  v.  Bancroft,  114  111.  141,  representing  the  shares  of  subscribers 

3  N.  E.  97.                                                '  who  had  not  paid  their  subscriptions 
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forfeit  the  stock  of  a  shareholder  for  nonpayment  of  a  i  call  or  assesa- 
ment  thereon,  in  the  absence  of  a  provision  to  that  effect  in  the  trust 
agreement.**  But  where  there  is  such,  a  provision  in  the  agreement 
he  may  sell  the  stock  for  nonpayment  of  a  valid  assessment,*®  pro- 
vided all  conditions  precedent  prescribed  by  the  articles  of  associa- 
tion are  complied  with.'' 

§  6084.  Beneficiaries  of  trust-r-In  general.  Who  are  the  benefi- 
ciaries of  the  trust  is  to  be  determined  from  a  construction  of  the 
instrument  creating  it."  Where  the  certificate  holders  are  partners, 
who  are  all  natural  persons  capable  of  becoming  beneficiaries  of  the 
trust  and  whose  identity  is  fi^xed  and"  determined  by  the  trust  deed, 
the  deed  is  not  void  by  reason  of  the  incapacity  of  thg  beneficiaries 
to  take  and  hold  the  title.** 

§  6085.  —  Interest  of  members  or  shareholders  in  trust  property. 
The  trust  property  is  the  joint  property  of  the  members  of  the  asso- 
ciation,' and  the  individual  shareholders  have  no  title  to  it,  either  as 
tenants  in  common  or  otherwise,  and  can  .neither,  convey  nor  incumber 
it.''    But  while  the  trustees  hold  the  legal  title  to  such  property,  the 

succeeded  to  the  position  of  such  sub-  were   the   beneficiaries  tinder   a   trust 

seribers  and  9.ssunied  their  liabilities  to  perform  a  contract  for  the  oonstruc- 

for  the  amount  unpaid,  upon  the  prin-  ticjn  of  a.  part   of  the  Uniqn   Pacific 

ciple  of  novation.  Railroad,   and   hence   fhat   the   corpo- 

95Durkee   v.  Stringham,   8  Wisw  1.  ration  cauld  not  be  taxed  on  profits 

98  Joseph  V.  Dayenjjort,  116  Iowa  derived  from  it  and  paid  to  its  stock- 
268,  89  N.  W.  lOgl,  where  it  was  held   ,  holders  as  dividends, 

that  the  stookholder  wai  estopped  by  99  Hart  v.  Seymour,  147  111.  598,  35 

laches  to  attack  the  validity;  of  the  N.  E.  ?46.     . 

assessment  or  forfeiture.      '  1  Williams  v.  Boston,  208  Mass.  497, 

97  Morris  v.  Metalline  Land  Co.,  164  500,  94  N.  E,  808;  Xeaman  v.  Gal- 
Pa.  St.  326,  166  Pa.  St.  351,  31  Atl.  veston  City  Co.,  106  Tex.  389,  Ann. 
114,  27  L.  E.  A.  305,  44  Am;  St.  Rep.  Cas.  1917  E  191,  167  S.  W.  710. 

614,  30  Atl.  240,  -where  an  attempted  ZBrpwn  v.  Oilman,  4  Wheat.  (U.  S.) 

forfeiture  was  held, to  be  invalid  for  255,  4  L., Ed,  564;  Oliver's  Estate,  136 

failure  to  comply  with  requirements  as  Pa.  St.:  43,  9  L,  E,  A..  421,  20  Am-,  St. 

to  publication  of  notice.  Rep.  894,  20  Atl.  527;  Kramer  y.  Ar- 

98  In  Credit  Mobilier  of  America  v.  thurs,  7  Pa.  ,165, ,    , 

Com.,  67  Pa.  St,  233,  it  was  held  that  That  this  i,s  true  in  the  cas?  of 
the  stockholders  of  the  Credit  Mobi-  stockholders  of  a  corporation,  ,  see 
lier,   and   not   the   corporation    itself,      p  3433,  supra. 
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stockholders  are  the  equitable  owners  of  it,*  in  proportion  to  the 
number  of  their  shares.*  And  when  the  affairs  of  the  association  are 
wound  up,  they  are  entitled  to  have  its  assets  remaining  aftto  pay- 
ment of  its  debts  distributed  among  them  in  that  proportion.^    "While 


S  Clagett  V.  Kilbourne,  66  U.  S.  346, 
17  L.  Ed.  213;  Bartlett  v.  GUI,  221 
Fed.  476;  Frost  v.  Thompson,  219 
Mass.  360,  106  N.  E.  1009;  Peabody  v. 
Treasurer  &  Eeeeiver  General,  215 
Mass.  129,  102  N.  E.  435;  Kinney  v. 
Treasurer  &  Receiver  General,  207 
Mass.  368,  35  L.  E.  A.  (N.  S.)  784, 
Ann.  Gas.  1912  A  902,  93  Ni'E.  586; 
Hussey  v.  Arnold,  185  Mass.  202,  70 
N.  E.  87;  Howe  v.  Morse,  174  Mass.. 
491,  55  N.  E.  213;  Greves  v.  Shaw,  173 
Mass.  205,  53  N.  E.  372;  Durkee  v. 
Stringham,  8  Wis.  1.  See  also  Attor- 
ney General  v.  Federal  Street  Meet- 
inghouse, 3  Gray  (Mass.)  1,  writ  of 
error  dismissed  1  Black  (N.  S.)  262, 
17  L.  Ed.  61. 

The  certificate  holders  are  the  bene- 
ficial owners  of  the  trust  propSfty. 
Venner  v.  Chicago  City  R.  Co.,  258 
111.  523,  101  N.  E.  949. 

They  are  joint  owners  of  the  prop- 
erty. Williams  v.  Boston,  208  Mass. 
497,  94  N.  E.  808. 

Each  shareholder  13  in  equity  a  joint 
owner  of  the  property  with  the  other 
shareholders.  In  re  Moss'  Appeal,  43 
Pa.  St.  23. 

"The  certificate  holder  is  at  least 
the  owner  of  an  undivided  equitaitle 
interest  in  the  property  held  by  the 
trustees."  Kennedy  v.  Hodges,  215 
Mass.  112,  102  N.  E.  432. 

"All  who  have  any  proprietary  in- 
terest in  it  have  rights  of  property  as 
individual  owners,  subject  to  such  re- 
straints upon  the  management  and  use 
of  it  as  are  legally  imposed  by  the 
contracts  under  which  it  is  held.  They 
are  equitable  tenants  in  common." 
Attorney  General  v.  New  York,  N.  H. 
&  H.  R.  Co.,  198  Mass.  413,  84  N.  E. 
737. 


The  certificates  of  stock  represent  a 
proportionate  interest  in  the  property 
of  the  corporation,  which  a  court  of 
equity  will  protect.  Durkee  v.  String- 
ham,  8  Wis.  1. 

In  Crawford  v.  Gross,  140  Pa.  St. 
297,  21  Atl.  356,  so-called  certifioatec 
of  stock  were  held  to  be  merely  evi- 
dence of  loans  to  the  association  by 
the  subscribers  and  an  informal  pledge 
of  the  property,  bought  with  the 
money  subscribed,  as  security  for  the 
money  advanced,  giving  the  holders 
an  equitable  lien  thereon,  and  not  to 
give  them  any  proprietary  interest 
therein. 

1  Venner  v.  Chicago  City  R.  Co.,  258 
111.  523,  101  N.  E.  949;  Durkee  v. 
Stringham,  8  Wis.  1. 

The  interest  of  any  person  in  the 
trust  property  is  determined  by  the 
number  of  shares  he  holds.  Kountz'a 
Appeal,  204  Pa.  432,  54  Atl.  316. 

The  extent  of  his  interest  is  shown 
by  his  certificates  of  stock.  O'.iver'? 
Estate,  136  Pa.  St,  43,  9  L.  E.  A.  421, 
20  Am.  St.  Rep.  894,  20  Atl.  527. 

5  Randolph  V.  Nichol,  74  Ark.  93, 
84  S.  W.  1037;  Peabody  v.  Treasurer 
&  Receiver  General,  215  Mass.  129,  102 
N.  B.  435.  See  also  Smith  v.  Virgin, 
33  Me.  148. 

The  certificate  holders  are  entitled 
in  eqtiity  to  whatever  belongs  in 
equity  to  the  fund.  Hogg  v.  Hrag, 
107  Fed.  807,  aff'd  154  Fed.  1003. 

Every  person  interested  as  owner  of 
stock  or  a  creditor  of  the  association 
is  a  proper  party'  to  a  suit  to  wind  up 
its  affairs  and  to  distribute  its  assets 
among  its  members.  Randolph  v. 
Nichol,  74  Ari.  93,  84  S.  W.  1037. 
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the  legal  title  is  in  the  trustees,  their '0\vnership  is  fiduciary,!  and  tlie 
certificate  holders  are  the  ultimate  proprietors  of  the  property,  which 
is  held  and  managed  for  their  benefit,  and  'which  must  be  divided 
among  them  at  the  termination  of  the  trust.  "^  "  There  is  on  prin- 
ciple in  this  respect  no  distinction  between  such  certificate  and  a  cer- 
tificate for  shares  of  stock  in  a  domestic  eotp oration. "  "^  "The.  rights 
of  shareholders  constitute  not  choses  in  action  but  a  substantiaL  prop- 
erty right.* 

§6086.  Shares  and  certificates  of  stock — In  general.  Shares  of 
stock  in  an  association  of  the  character  under  consideration  are  a  sub- 
stantial property  right,  and  are  not  mere  choses  in  Action;'  They  are 
generally  held  to  be  personal  property,  although  the  trust  property 
consists  in  whole  or  in  part  of  real  estate.^*  So  it  has  been  held  that 
a  provision  that  the  capital  of  the  association  shall  be  deemed  aiid 
treated  as  personal  property  notwithstanding  the  conversion  of  any 
part  of  it  into  land,  is  valid  as  between  the  parties.^^  And  also  where 
it  is  provided  that  land  conveyed  to  a  trustee  shall  be  sold  and  the 
proceeds  distributed  from  time  to  time  to  the  members  of  the  asso- 
ciation, v^ho  are  partners,  the  land  is  to  te  deemed  per^oiialty  in'  so 
far  as  the  rights  of  such  members  are  concerned,  and  the  wife  of  a 
member  is  not  entitled  to  dower  therein  as  against  a  pui-chaser  from 

SPeabody  v.  Treasurer  &  Keeeiver  stock  shares  and  interest  of  the  mem- 
General,  215  Mass.  129,  102  N.  E.  435.  bers    shall,  be    assignable   and.  ..trans- 

1  Kennedy  v.  Hodges,  215  Mass.  112,  f erable  by  the  holder  thereorf  in  pgr- 

102  N.  E.  432.  son  or  by  attorney  only  on  the  books 

SPeabody  v.  Treasurer  &  Receiver  of  the  company,  and  that  upon  such 

General,  215  Mass.  129,  102  N.  E.  435;  transfer    the   assignee    of   the  shares 

Greves  v.  Shaw,  173  Mass.  205,  53  N.  shall  succeed  and  beccrme  subject  to  all 

E.  372.  the  rights  and  liabilities  of  an  orig- 

9Bartlett  V.  Gill,  221  Fed.  476;  Pea-  inal   atoekholder,    the    interest    of    a 

body  V.  Treasurer  &  Receiver  General,  stockholder  is  personalty,  although  the 

215  Mass.   129,   102   N.   E.   436.     See  trust  property  is  real  estate,   and  it 

also  Greves  v.  Shaw,  173  Mass.  205,  cannot  be  sold  under  execution  as  real 

53  N.  E.  372,  and  §  3429  et  seq.,  supra,  estate.    Kountz's  Appeal,  204  Pa.  432, 

10 Oliver's  Estate,  136  Pa.  St.  43,  9  54  Atl.  316. 

L.  E.  A.  421,  20  Am.  St.  Rep.  894,  20  This  is  true  of  shares  of  corporate 

Atl.   527;    Kramer   v.   Arthurs,    7  Pa.  stock.     See  §  3429,  supra. 

,165.  11  Durkee  v.  Stringham,  8  Wis.  1. 

Where  the  by-laws  provide  that  the 
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the  trustee.^"  The  Supreme  Judicial  Court  of  Massachusetts  has  helcj 
that  where  the  trust  property  consists  of  real  and  personal  property, 
and  the  declaration  of  trust  creates  a  partnership  and  provides  that 
on  the  termination  of  the  trust, all  the  partnership  real  estate  shall 
^e  converted  into  personalty,  aud  that;  throughput  the  life  of  the  part- 
nership the  beneficial  interest  in  it  shall  be  represented ,  by  trans- 
ferable certificates,  it,  in  effect,  provides ,  that  the.  property  of  the 
trust  partnership  shall  constitute  one  fund,  and  hence  that,  the  con- 
version into  personalty  must  be  taken  to  date  from  the  beginning  to 
'make  the  fund  one  fund  froin  the  beginning,  aijd'  the  shares  are  per- 
sonal property.^'  It  was  further  held,  in  this  ease  that  an  interest 
under  a  deed  of  trust  was  real 'estate,  where  all  the  trust  property  was 
real  estate,  and  the  beneficiaries  Trere  not  associated  together  in  any 
way  and  there  was  no  provision  for  the  issue  of  shares  to  represent 
their  interests,  although  there  was  a  provision  restricting  the  assign- 
ment by  the  beneficiaries  of  their  interests,  and  it  was  provided  that 
the  real  estate  remaining  unsold  at  the  termination  of  the  trust  should 
be  sqld,  and  the  proceeds  divided  among  the  beneficiaries..  Under 
such  circumstances  it  was  held  that  the;re  was  ,uo  conversion  until  the 
date  when  the  sale  was  directed  to  be  made.^*  But  it  was  also  held 
that  the  interest  of  a  pledgee  of  the  interest  of  a  beneficiary  under  the 
latter  trust  was  personal  property,  a,nd  subject  to  a  legacy  tax  as  such 
upon  his  death.^*  A  federal  court  in  Massachusetts  in  an  earlier  case 
involving  shares  of  stock  in  a  trust  organized  and  owning  property  in 
that  state,  held  that  where  the  property  of  the  trust  consisted  in  part 
of  real  estate  and  there  was  no  imperative  direction  to  the  trustees,  to 
sell  it  during  the  life  of  the  trust,  the  interest  of  a  sharfeholder  was  an 
equitable  interest  in  real  estatfe,  and  not  personal  property,  and  hence 
was  not  subject  to  a  legacy  tax  under  the  "War  Kevenue  Act  of  1898 

12  Malloiy  V.  Russell,  71  Iowa  63,  60  The  fact  that  it  was  impliedly  pro- 
Am.  Eep.  776,  32  N.  W.  102.  vided   that :  the   interest  ,  of  a  benefi- 

13  Dana  v.  Treasurer  &  Receiver  oiary  might  pass  by  assignment  was 
General,  227  Mass.  562,  116  N.  E.  941,  held  not  to  make  such  interest  per- 
approved  in  Priestley  v.  Treasurer  &  eonalty,  since  an  equitable  interest!  in 
Receiver  General,  230  Mass.  452,  120  realty  may  be  transferred  in  that 
N.  E.  100.  manner. 

14  Dana  v.  Treasurer  &  Receiver  is  Dana  v.  Treasurer  &  Receiver 
r  !io.ral,  227  Mass.  562,  116  N.  E.  941.  General,  227  Mass.  562,  116  N.  E.  941. 
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on  his  death,  and.  thait  this  was  true  even  though  the  trust  agreemeut 
provided. that  the  shares  should  be  personal  property  and  be  assign- 
able like  shareSi  of  stock  in  a,  corporation  without  complying  with  the 
formalities  necessary  for  a  conveyance  of  real  estate,  and  that  11. e 
shareholders  should  have  no  legal ,  or  equitable  interest  in  the  truL-t 
property.  It  was  further  held  in  this  case  that  a  discretionary  power 
in  the  trustees  to  sell  the,  real  estate  would  not  work  a  conversion,, 
and  that  an  imperative  power  to  sell  it  at  the  termination  of  tliG.. 
trust  would  not  work  a  conversion  until  that  time  arrived.^*  In  a 
later  case  in  Massachusetts,  involving  a  real  estate  trust,  wh,ere,  there 
was  no ,  imperative .  reqiiiremapt  that  the  pi"operty  be  sold  and  the 
proceeds  distributed  among  the  shareholders,  and  the  trustees  were 
authorized  to  sell  the  property  at  the  expiration  of  the  trust  only 
in  default  of. action  (relative  thereto  by  the, stockholders,  and  the  trust 
agreement  created  a  partnership' relation  among  the  certificate  hold- 
ers as  distinguished  froip  a  pure  trust,  it,  was  held  that  there  was  no 
equitable  conversion  of  the  real  property  into  ipersonalty,  and  that  the 
partnership  real  estate,  while  personalty  as  far  as  necessary  to  paj  the 
debts  of /thP' firm,  was  real  property  for  all  other  purposes,  and  that 
the  shares  (Constituted  real' estate  or  an  interest  therein  within  the 
statute  relating  to  succession  taxes.^' 

If  the  shares  are  held  to  be  personal  property,  they  have  a  situs 
at  the  doiiiicile  of  the  shareholder,  and  on  his  death  will  pass  to  his 
exeeutpr  by  virtue  ,of  the  laws  of  his  domicile,  and  are  subject  te  a 

16  Bartlett  v.  Gill,  221  Fed.  476.  eqjiitable  interests  in  the  corpus  of  the   • 

This    l^lding    was    baged    on    the  trust,  and,  that  being  the  case,  their 

ground  that  ijnder  the  Massachusetts  character  is  determined  by  the  nature 

decisions    the  ,  shareholders    have    an  of  the  corpus,   and,  if  the   corpus  is 

equitable  interest  in   the  trust  prop-  real  estate,  it  would  seem  that  their 

orty,   and   that,   since    there   ^s^as  ,  ng  transferability  would  depend  upon  the 

epnyprsion  of  the  real  estate,  into  per-  law  governing  the  transfer  of  inter- 

sonalty,  the  interest  of  a  shareholder  ests  in  real  estate  in  the  absence  of 

was    an    equitable    interest    ^n    real  legislative    authority    making    special 

estate.     The.  court  held  that  a  provi-  provision  for  their  transfer. ' '  This  de- 

sion  that  the  shares  should  be  pers9nal  cisipn   was    referred    to    in    Dana    v. 

IJroperty   could   not   make   them,   per-  Treasurer    &    Receiver    General,    227 

spnalty  if ,, they  ,Tf quid  otherwise  he-aa  Mass.  562,  116  N.  E.  941,  but  the  court 

equitable  interest  in  realty,  and  that,  expressly  refused  to  follow  it. 
under  the  holdings  ,of  the  Massachu-  iTPrie'stley  v.  Treasurer  &  Receiver 

setts    court    the     shares    "represent  General,  230  Mass.  452,  120  N.  B.  100. 
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succession  tax  prescribed  by  those  laws,  although  the  trust  property 
is  situated  outside  of  the  state.^*  And  it  has  been  held  that  they  have 
a  situs  for  purposes  of  administration  on  the  estates  of  deceased  share- 
holderSf^®  and  for  purposes  of  a  succession  tax,^  in  a  state  where  the 
trustees  reside,  and  where  the  home  business  ofi&ce  of  the  trust  is  lo- 
cated and  the  certificates  of  its  stock  can  alone  be  transferred  on  its 
books,  even  though  the  certificate  holder  does  not  reside  there,  and 
the  certificates  themselves  are  not  within  the  state.*^ 

The  shares  are  the  several  property  of  the  individual  stockholders, 
and  are  not  the  property  of  the  association.** 

As  in  the  case  of  corporate  stock,*^  the  certificate  is  not  the  stock 


18.  Dana  v.  Treasurer ,  &  Eeoeiver 
General,  227  Mass.  562,  116  N.  B.  941. 

19  Shares  cf  stock  are  ' '  found ' '  in 
the  state  within  the  meaning  of  a  stat- 
ute providing  that  when  administra- 
tion on  the  estate  of  a  nonresident  is 
taken  iii  the  state,  "his  estate  found 
here  shall"  be  administered  as  therein 
provided,  where  the  certificates  are 
found  in  a  safe  deposit  box  in  the 
state,  and  the  trustees  reside  there  and 
the  home  oflSce  of  the  trust,  where 
alone  the  certificates  can  be  trans- 
ferred and  new  ones  issued,  is  there. 
Kennedy  v.  Hodges,  215  Mass.  112, 
102  N.  E.,  432. 

20  They  are  subject  to  a  succession 
tax  in  a  state  where  all  the  trust 
property  is  located  and  all  the  trustees 
reside,  and  where  the  business  office 
of  the  trust  and  its  books  are,  and  the 
certificates  of  its  stock  can  alone  be 
transferred,  even  though  the  owner  is 
a  nonresident  and  the  certificates 
themselves  are  not  within  the  state. 
Peabody  v.  Treasurer  &  Receiver  Gen- 
eral, 215  Mass.  129,  102  N.  E.  435. 

A  note  belonging  to  a  nonresident 
at  the  time  of  his  death  and  secured 
by  an  assignment  of  a  deposit  book 
in  a  real  estate  trust,  formed  in  Massa- 
chusetts and  whose  property  consisted 
chiefly  of  Massachusetts  real  estate,  is 
subject  to  a  succession  tax  under  the 


laws  of  Massachusetts.  Einney  v. 
Treasurer  &  Receiver  General,  207 
Mass.  368,  35  L.  E.  A.  (N.  S.)  784, 
Ann.  Caa.  1912  A  902,  93  N.  E.  586. 
As  to  this  case  see  Dana  v.  Treasurer 
&  Receiver  General,  227  Mas^,  562, 
116  N.  E.  941. 

Zl  As  to  the  situs  of  shares  of  cor- 
porate stock,  see  §  3434,  supra. 

22  Gleason  v.  McKay,  134  Mass.  419; 
Yeaman  v.  Galveston  City  Co.,  106 
Tex.  389,  Ann.  Cas.  1917  E  191,  167 
S.  W.  710. 

"Such  shares,  if  they  can  be  said 
to  be  property,  are  not  the  property 
of  the  copartnership  or  association, 
but  of  the  individual  partners  or 
shareholders."  Gleason  v.  McKay, 
134  Mass.  419. 

Shares  which  the  trustees  are  au- 
thorized to  issue  to  subscribers  do  not 
belong  to  the  association  but  to  the 
trustees,  for  the  benefit  of  themselves 
and  their  associates,  and  hence  the 
trustees  may  continue  to  sell  them 
after  they  have  conveyed  the  trust 
property  to  a  corporation  formed  to 
take  it  over.  Yeaman  v.  Galveston 
City  Co.,  106  Tex.  389,  Ann.  Cas.  1917 
B  191,  167  S.  W.  710. 

That  this  is  true  of-  corporate  stock, 
see  §  3418,  supra. 

23  See  §  3425,  supra. 
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itself,  but  is  merely  evidence  of  its  ownership.^*  And  a  person 
may  be  a  stockholder,  in  such  an  association  although  no  certificate 
has  ever  been  issued  to  him.^* 

§  6087.  —  Transfer  of  shares.  Usually  the  shares  in  such  an  asso- 
ciation are  transferable,^®  and  a  provision  making  them  transferable 
is  generally  held  to  be  legal,  even  though  the  association  is  a  partner- 
ship.^'' The  interest  of  a  shareholder  in  the  trust  property  represented 
by  the  certificates  of  stock  may  be  sold,  mortgaged  or  pledged  by  the 
owner  like  any  other  kind  or  species  of  property  either  directly,  or  by 
an  assignment  of  the  certificate,  when  so  provided  by  the  agreement 
under  which  the  association  is  formed.^  And  the  mortgagee  ^'  or 
pledgee'"  of  such  certificates  acquires  such  an  equitable  lien  or  inter- 
est as  a  court  of  equity  will  recognize  and  protect. 


24  Teaman  v.  Galveston  City  Qo., 
106  Tex.  389,  Ajin.  Gas.  1917  E  191, 
167  S.  W.  710. 

25  Teaman  v.  Galveston  City  Co.,  106 
Tex.  389,  Ann.  Caa.  1917  E  191,  167 
S.  W.^IO. 

26  United  States.  Brown  v.  Gilman, 
i  Wheat.  255,  4  L.  Ed.  564. 

Illinois.  Hossaek  v.  Ottawa  Devel- 
opment Ass'n,  244  HI.  274,  91  N.  E. 
439. 

Iowa.  Swan  v.  Davenport,  119  Iowa 
46,  93  N.  W.  65;  Joseph  v.  Davenport, 
116  Iowa  268,  269,  89  N.  W.  1081. 

Maine.    Smith  v.  Virgin,  33  Me.  i48. 

Massachusetts.  Taber  v.  Breck,  192 
Mass.  355,  78  N.  E.  472;  Gleason  v. 
MeKay,  l34  Mass.  419;  Tyrell  v. 
Washburn,  6  Allen  466. 

New  York.  Eiee  v.  Rockefeller,  134 
N.  T.  174,  17  L.  E.  A.  237,  30  Am.  St. 
Rep.  658,  31  N.  E.  907,  rev'g  56  Hun 
516,  9'lSr.  Y.  Stipp.  866. 

Pennsylvania.  Kountz's  Appeal, 
204  Pa.  432,  54  Atl.  316. 

Wisconsin.  Durkee  v,  Stringham,  8 
Wis.  1. 

27  Idaho.  Spotswood  v.  Morris,  12 
Idaho  360,  85  Pae.  1094,  6  L.  E.  A. 
(N.  S.)   1094. 


Illinois.  Hossaek  v.  Ottawa  De- 
velopment Ass'n,  244  111.  274,  91  N.  E. 
439. 

Massachusetts.  Williams  v.  Inhab- 
itants of  Milton,  215  Mass.  1,  102  N. 
E.  355;  Williams  v.  Boston,  208  Mass. 
497,  94  N.  E.  808;  Hoadley  v.  Essex, 
105  Mass.  519. 

New  York.  Troy  Iron  &  Nail  Fac- 
tory V.  Corning,  45  Barb.  231. 

Texas.  Industrial  Lumber  Co.  v. 
Texas  Pine  Land  Ass'n,  31  Tex.  Civ. 
App.  375,  72  S.  W.  875. 

Partnerships  with  transferable 
shares  are  legal  in  Massachusetts. 
Howe  V.  Morse,  174  Mass.  491,  55  N. 
E.  213;  Phillips  v.  Blatchford,  137 
Mass.  510. 

28  Durkee  v.  Stringham,  8  Wis.  1. 
See  also  Brown  v.  Gilman,  4  Wheat. 
(U.  S.)  255,  4  L.  Ed.  564;  Smith  v. 
Virgin,  33  Me.  148. 

In' In  re  Moss'  Appeal,  48  Pa.  St. 
23,  it  was  held  that  where  shares  of 
stock  pledged  to  the  trustees  were  sold 
on  default  and  purchased  for  the  bene- 
fit of  the  company,  they  were  virtually 
extinguished. 

89  Durkee  v.  Stringham,  8  Wis.  1. 

30  See  Minot  v.  Burroughs,  223  Mass. 
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One  to  whom  shares  have  been  transferred  by  a  member  or  by 
operation  of  law  may  maintain  a  bill  in  equity  against  the  trustees 
to  compel  them  to  issue  a  new  certificate  to  him.*^  And  where  the 
stock  is  transferable  only  on  the  books  of  the  association,  a  transferee 
may  compel  such  a  transfer,'*  as  he  could  do  in  the  case  of  corporate 
stock.'' 

Purchasers  of  shares  in  a  real  estate  trust  ' '  are  not  in  the  position 
of  purchasers  of  real  estate  for  value  without  notice.  They  can  stand 
in  no  better  position  in  this  regard  than  the  trustees.  The  evidence  of 
interest  in  the  trust  being  a  certificate,  which  in  form  of  transfer  re- 
sembles personal  property,  purchasers  for  value  do  not  stand  on  the 
same  footing  as  purchasers  of  real  estate  by  deed  in  reliance  upon  the 
record.  It  is  subject  in  this  regard  to  the  infirmities  of  transfers  of 
personal  property."'* 

A  shareholder  who  transfers  his  shares  ceases  to  be  a  member  of 
the  association,  and  the  transferee  takes  his  place.'^  And  since  a 
transfer  carries  with  it  dividends  earned,  but  not  declared,  the  trans- 
feror cannot  thereafter  maintain  a  bill  in  equity  against  the  members 
of  the  association  in  respect  to  accumulated  profits.  Dividends  de- 
clared and  placed  to  the  credit  of  the  transferor  before  the  transfer 
belong  to  him,  however,  and  he  may  recover  them.'^ 

The  legislature  may  regulate  sales  and  purchases  of  the  stock  of 

595,  112  N.  E.  620,  where  shares  of  31  N.  E.  907,  rev!g  judgment  56  Hun 
trust  stock  were  pledged  Ijy  the  man-  516,  9  N.  Y.  Supp.  866. 
agers  of  an  underwriting  syndicate  38  See  §  3817  et  seq.,  supra, 
with  the  trustees  in  order  to  prevent  34  So  their  interests  are  subject  to 
tiem  from  reducing  the  dividends  on  a  trust  in  the  land  in  favor  of  third 
such  stock,  under  an  agreement  giving  persons,  of  v/hieh  the  trustees  were 
the  trustees  authority  to  cancel  the  chargeable  with  notice  when  the  prop- 
stock  and  reduce  the  capital  of  the  erty  was  conveyed  to  them.  Bisbee  v. 
trust  to  that  extent  orn  certain  con-  Mackey,  215  Mass.  21,  102  N.  E.  327. 
tingeneies,  and  where  it  was  held  that  35  Taber  v.  Breek,  192  Mass.  355,  78 
the  trustees  were  entitled  to  a  decree  N.  E.  472.  See  also  Smith  v.  Virgin, 
canceling  the  pledged  stock  cm  the  33  Me.  148;  Tyrrell  v.  "Washburn,  6 
happening  of  the  contingencies.  Allen  (Mass.)   466. 

31  An  executor  of  a  deceased  stock-  As  to  the  effect  of  transfers  of  cor- 
holder  may  maintain  such  a  bill,  porate  stock,  see  §  3767  et  seq.,  supra. 
Breck  v.  Barney,  183  Mass.  133,  66  N.  36  Taber  v.  Breck,  192  Mass.  355, 
E.  643.  78  N.  B.  472. 

32  Rice  V.  Rockefeller,  134  N.  Y.  174,  In  In  re  Moss'  Appeal,  43  Pa.  St. 
]  7  L.  E.  A.  237,  30  Am.  St.  Rep.  658,  23,  an  agreement  was  held  not  to  eon- 
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such  associations.*'''  And  an  excise  tax  may  be  levied  upon  transfers 
of  their  stock  under  constitutional  authority  to  impose  and  levy  rea- 
sonable duties  and  excises  upon  "commodities"  within  the  state.** 

An  agreement  by  an  employee  of  such  an  association  to  sell  his 
shares  to  another  member  when  he  leaves  the  employ  of  the  company, 
and  by  such  other  member  to  buy  them,  may  be  specifically  enforced 
when  otherwise  valid.*® 

§  6088.  —  Dividends.  Generally  speaking,  dividends  belong  to  the 
persons  who  hold  the  legal  title  to  the  stock  when  the  dividend  is 
declared.  But  a  stockholder  guaranteeing  the  payment  of  dividends 
may  agree  that  no  dividends  shall  be  paid  on  his  stock  until  arrears  of 
dividends  at  the  specified  rate  have  been  paid  on  the  stock  of  the 
other  shareholders.*"  "Where  stock  is  transferred,  dividends  declared 
and  placed  to  the  credit  of  the  transferor  before  the  transfer  belong 
to  him,  and  those  declared  after  the  transfer  belong  to  the  transferee, 
in  the  absence  of  any  agreement  on  the  subject.*^  If  the  articles 
of  association  make  its  books  and  the  certificates  qf  stock  prima  facie 
evidence  of  the  ownership  of  the  shares,  dividends  may  be  paid  to 
those  who  by  the  books  and  certificates  appear  to  be  the  legal  owners 
of  the  shares.*^ 

Shares  of  stock  pledged  to  the  trustees,  which  have  been  sold  on 
default  and  purchased  for  the  benefit  of  the  company,  are  not  to  be 
considered  on  the  distribution  of  the  proceeds  of  the  sale  of  trust 
property  to  the  stockholders,  nor  are  shares  which  have  been  released 
to  the  company.** 

Dividends  may  be  set  off  against  a  debt  due  from  shareholder  to 
the  association.** 

stitute  a  sale  of  stock,  but  merely  an  39  For  a  ease  dealing  with  the  con- 
executory  contract  to  sell  it,  and  the  struction  and  enforcement  of  such  a 
vendees  were  held  not  entitled  to  a  provision,  see  Taber  v.  Breck,  192 
tlividend  thereon,  or  to  enforce  specific  Mass.  355,  78  N.  E.  472. 
performance  in  view  of  the  great  lapse  **)  In  re  Moss'  Appeal,  43  Pa.  St.  23. 
of  time.  41  See  §  6087,  supra.  * 
See  also  §  3700,  wpra.  48 In  re  Moss'  Appeal,  43  Pa.  St.  23. 

37  Opinion  of  the  Justices,  196  Mass.  See  also  §  3797,  supra. 

603,  85  N.  E.  545.  43  In  re  Moss'  Appeal,  43  Pa.  St.  23. 

38  Opinion  of  the  Justices,  196  Mass.  44  In  re  Moss '  Appeal,  43  Pa.  St.  23. 
60.^,  85  N.  B.  545.                                         See  al^o  §  3697,  supra. 
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The  rules  applicable  in  determining  whether  dividends  declared  on 
the  stock  of  a  corporation  belong  to  the  life  tenant  or  remainderman,** 
will  be  applied  in  case  of  dividends  on  the  stock  of  such  an  associa- 
tion.*® So  stock  dividends  which  are  additions  to  capital  stock  will 
go  to  the  remainderman.*''  And  cash  dividends  earned  after  the  death 
of  the  testator  will  go  to  the  life  tenant  in  states  where  this  would  be 
true  in  the  ease  of  cash  dividends  on  corporate  stock.** 

A  shareholder  may  maintain  a  bill  in  equity  against  the  trustees 
to  compel  an  accounting  and  the  payment  of  dividends  where  they 
wrongfully  refuse  or  fail  to  divide  accrued  net  profits.*' 

In  a. Massachusetts  case  it  was  held  that  trustees  were  not'  guilty 
of  a  breach  of  duty  in  accepting  a  pledge  of  stock  from  the  managers 
of  an  underwriting  syndicate  as  a  condition  of  not  reducing  the  divi- 
dend rate  on  the  stock,  where  it  was  believed  that  this  would  enable 
the  maneigers  to  market  additional  stock,  and  obviate  the  necessity 
for  cutting  the  dividend  rate  in  the  immediate  future,  although  they 
"probably  could  not  agree  to  pay  dividends  or  in  any  way  to  bind 
their  hands  so  as  not  to  act  at  all  times  for  the  interests  of  the 
trust."*" 

§  6089.  —  Investment  of  trust  funds  in  shares.  The  propriety  of 
the  act  of  a  trustee  under  a  will  in  investing  the  trust  funds  in  the 
preferred  shares  of  a  trust  of  this  character  has  been  upheld  on  the 
ground  that  the  safeguards  surrounding  the  rights  and  liabilities  of 
the  shareholders  through  restrictions  imposed  by  the  trust  agreement 
under  which  the  shares  were  issued  and  the  character  of  the  property 
(principally  shares  of  public  service  corporations  operating  in  the 
state  and  other  corporations  subsidiary  thereto)  were  such  as  to 
warrant  the  making  of  the  investment.*^    However,  this  holding  would 

4BSee  §  3711  et  seq.,  supra.  48  Oliver's  Estate,  136  Pa.  St.  43,  9 

46  Gardiner  v.  Gardiner,  212  Mass.  L.  E.  A.  421,  20  Am.  St.  Eep.  894,  20 
508,  99  N.  B.  171.  Atl.  527. 

47  This  was  held  to  be  true  of  a  49  Taber  v.  Breck,  192  Mass.  355,  78 
stack  dividend  to  make  up  arrears  of  N.  E.  472. 

dividends    on   preferred   stock,   which  SO.Minot    v.    Burroughs,    223    Mass. 

was    not    declared   out    of   net    earn-  595,  112  N.  E.  620. 

ings.     Gardiner  v.  Gardiner,  212  Mass.  Bl  Kimball  v.  Whitney,  —  Mass.  — , 

508,  99  N.  E.  171.  123    X.   E.   665,   upholding  an  invest- 
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seem  to  be  so  controlled  by  the  terms  and  character  of  the  particular 
trust  as  not  to  afford  a  general  rule  concerning  the  propriety  of  such 
investments. 

§  6090.  Rights  and  duties  of  majority  shareholders  against  minor- 
ity. A  provision  giving  a  majority  in  interest  of  the  certificate 
holders  the  right  to  control  the  management  of  the  trust  is  not  to  be 
construed  as  permitting  an  arbitrary  and  inequitable  exercise  of  the 
power  of  the  majority  towards  the  minority,  but  such  provisions  are 
enforceable  only  when,  the  majority  exercises  an  honest  discretion  in 
the  interests  of  all.  And  one  who  holds  a  majority  of  the  stock  of  an 
association  cannot  shelter  himself  behind  this  power  in  order  to  escape 
his  own  obligations  to  it.®* 

§  6091.  Duration  and  termination  of  trust.  The  duration  of  the 
trust  and  of  the  association  is  often  expressly  fixed  bj^  the  agreement 
creating  it.*'  If  not  so  fixed,  the  rule  that  where  the  evident  purpose, 
of  a  trust  is  the  accomplishment  of  a  particular  object,  the  trust  will 
terminate  as  soon  as  that  object  has  been  accomplished,  may  apply.** 

It  is  generally  provided  in  trust  agreements  of  this  character  that 
the  death  of  a  member  shall  not  work  a  dissolution  of  the  association,** 

raent   in   preferred    shares    of   Massa-  where  it  -was  held  that  the  record  did 

chnsetts  Electric   Companies.  not    present    a   case    for   the    applica- 

62  Hogg  V.  Hoag,  107  Fed.  807,  aff'd  tion  of  this  rule.     And  see  Troy  Iron 

154  Fed.  1003.  &  Nail  Factory  v.  Corning,  45  Barb. 

53  United  States.    Eliot  v.  Freeman,  (N.  T.)   231. 

220  U.  S.  178,  55  L.  Ed.  424.  As  to  this  rule  generally,  see,  Kohtz 

Illinois.    Venner  v.  Chicago  City  E.  v.  Eldred,  208  111.  60,  69  N.  B.  900. 

Co.,  258  111.  523,  101  N.  E.  949.  And  see  standard  works  on  Trusts. 

Massachusetts.    Dana   v.    Treasurer  65  Taber  v.  Breek,  192  Mass.  355,  78 

&  Eeceiver    General,    227    Mass.   562,  N.  E.  472;  Phillips  v.  Blatchford,  137 

116  N.  E.  941;  Attorney  General  v.  Mass,  510;  Oliver's  Estate,  136  Pa.  St. 
New  York,  N.  H.  &  H.  R.  Co.,  198  _  43,  9  L.  R.  A.  421,  20  Am.  St.  Rep. 
Mass.  413,  84  N.  E.  737.                              '  894,  20  Atl.  527. 

Minnesota.    Venner  v.  Great  North-  Where   the   articles  under  which   a 

em  R.  Co.,  117  Minn.  447,  136  N.  W.  trading  association  is  organized  con- 

271.  template  the  continuance  of  the  busi- 

New  York.     In  re  Bunker's  Estate,  ness  in  the  same  manner   by  the   re- 

77  Misc.  320,  137  N.  Y.  Supp.  104.  maining  members,  notwithstanding  the 

54  See  Hossaek  v.  Ottawa  Develop-  death  or  withdrawal  of  a  member,  it 
ment  Ass  'n,  244  111.  274,  91  N.  E.  439,  is  not    dissolved  by   the   death   of   a 
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and,  when  such  is  the  case,  Ihe  shares  of  a  deceased  member  pass  to 
his  distributees  or  legatees,^^  who  acquire  such  interest,  and  only  such 
interest,  in  the  property  of  the  association  as  the  decedent  had.^''  Of 
course  if  the  shares  are  transferable,  a  transfer  of  his  shares  by  a 
member  will  not  work  a  dissolution.^* 

It  is  sometimes  provided  that  upon  the  death  of  a  trustee,  the 
partnership  may  be  terminated  at  the  election  of  any  shareholder  and 
the  assets  distributed  among  the  beneficiaries  in  proportion  to  their 
holdings.^^  Even  where  the  agreement  creates  a  partnership,  it  cannot 
be  terminated  at  the  will  of  a  member,  contrary  to  the  terms  of  such 
agreement.^" 

§  6092.  Rights,  powers  and  duties  of  trustees — ^In  general.    So  far 

as  trustees  in  general  are  concerned,  reference  should  be  made  to 
treatises  on  the  laws  of  Trusts  as  to  the  powers,  duties,  etc.,  of  trus- 
tees. In  this  connection  the  law  as  decided  by  the  courts  in  relation 
to  trusts  of  the  kind  herein  considered  will  be  noticed,  together  with 
a  mere  reference  to  a  few  rules  governing  trustees  generally. 

The  rights,  powers  and  duties  of  the  trustees  with  respect  to  the 
trust  properly  depend,  of  eourse.upon  the  purposes  for  which  the  as- 
sociation was  formed,  as  evidenced  by  the  instrument  creating  the 
trust.  So  the  provisions  of  the  trust  agreement  will  govern  in  deter- 
mining the  purposes  for  which  the  trustees  may  expend  the  money  of 
the  association,®^  and  their  right  to  sell  the  trust  property.®* 

member,  and  the  rule  that  a  surviving  58  Hossack  v.  Ottawa  Development 

partner   cannot    be   held    liable    on    a  Asa'n,  244  111.  274,  91  N.  B.  439. 

contract  thereafter  made  without  his  S9  Taber   v.   Breek,    192   Mass.   355, 

assent  or  knowledge  by  another  part-  78  N.  E.  472. 

ner,  has  no  application.  Tyrrell  v.  60  Hossack  v.  Ottawa  Development 
Washburn,  6  Allen  (Mass.)  466.                  .  Ass'n,  244  111.  274,  91  N.'  B.  439;  Troy 

A     provision     making     the     shares  Iron   &   Nail   Factory   v.   Corning,  45 

transferable  is  evidence  of  an  intent  Barb.  (N.  T.)  231.            *                j 
that  such  death  shall  not  result  in  a    .      61  In  Quimby  v.  Tapley,  202  Mass. 

dissolution.     Hossack   v.   Ottawa   De-  601,  89  N.  E.  167,  it  was  held  that  a 

velopment  Ass'n,  244  111.  274,  91  N.  B.  hotel   was   the   property   of  the  asso- 

439.  ciation,    on    which    its    money    eould 

56  Taber  v.  Breok,  192  Mass.  355,  78  properly  be  expended  by  the  trustees. 

N.  B.  472.  62  In  Gould  v.  Head,  41  Fed.  240,  it 

67  Oliver's  Estate,  136  Pa.  St.  43,  9  was  held  that  under  a  trust  for  the 

L.  E.  A.  421,  20  Am.  St.  Rep.  894,  20  acquisition,  management  and  disposi- 

Atl.  527.  tion  of  the  stock  of  certain  classes  of 
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Ordinarily  it  is  the  duty  of  a  trustee  to  reduce  to  possession  the 
property  which  is  to  constitute  the  trust  fund,  and  in  this  behalf 
to  use  the  vigilance  which  a  prudent  |rantee  would  deem  to  be  neces- 
sary for  his  own  protection  in  perfecting  the  title.^' 

The  usual  rules  as  to  the  construction,  operation  and  effect  of  con- 
tracts apply  to  contracts  made  by  the  trustees  in  carrying  on  the 
business  of  the  association.®*  Where  a  contract  modifying  a  previous 
one  states  in  terms  that  it  is  made  by  the  trustees  in  behalf  of  assent- 
ing certificate  holders  only,  they  may  sue  to  enforce  the  original  con- 
tract in  behalf  of  those  certificate  holders  who  did  not  assent  to  the 
modification.®* 

Provisions  of  the  trust  deed  as  to  the  control  of  the  trust  property 
may  be  waived  by  mutual  consent  of  the  parties.  And  trustees  who 
consent  to  acts  of  shareholders  in  this  respect  may  be  held  to  have 
thereby  waived  the  right  to  object  that  they  were  inconsistent  with 
the  declaration  of  trust.®® 

Trustees  to  whom  the  legal  title  to  land  is  conveyed  without  con- 
sideration take  it  subject  to  infirmities  in  title  of.  which  th^  grantor 
has  knowledge.®''    And  substituted  trustees,  who  take  the  legal  title 

corporations,  the  trustees  had  author-  such,  "after  first  paying  therefrom  all 

ity  to   sell  to   third  persons   stock  so  taxes    and    current    expenses    of    said 

acquired.     The   contrary  was   held  to  property  and  trust, ' '  to  .the  payment  of 

be  true  in  an  earlier  opinion  on  appli-  tlie  claim  of  a  former  trustee  against 

cation  for  a  temporary  injunction  in  the  estate,  it  was  held  that  the  term 

the  same  case.    Gould  v.  Head,  38  Fed.  ' '  current    expenses ' '    meant   ordinary 

886.  .  expenses,  and  did  net  include  money 

63  Hogg  V.  Hoag,  107  Fed;  807,  aff'd  expended  in  the  erection  of  a  fireproof 
154  Fed.  1003.  office  building  and  otherwise  improv- 

See  standard  works  on  Trusts.  ing    the    trust    property.     Taylor    v. 

64  In  Humphreys  v.  New  York,  L.  E,      Davis,  110  U.  S.  330,  28  L.  Ed.  163. 

&  W.  R.  Co.,  121  N.  Y.  435,  24  N.  E.  As  to  the  validity  of  notes  signed 
695,  it  was  held  that  even  if  the  trus-  and  endorsed  by  a  treasurer  employed 
tees  of  a  car  trust  had  authority  to  by  the  trustees  under  authority  con- 
bind  nonconsenting  certificate  holders  ferred  by  the  by-laws  of  an  organiza- 
by  a  modification  of  a  lease,  they  did  tion  constituting  a  trust,  see  §6094, 
not   attempt   to   do   so,   but   that   the  infra. 

modification  in  terms  applied  only  to  65  Humphreys  v.   New  York,  L.   E. 

assenting  certificate  holders,  and  that  &  W.  E.  Co.,  121  N.  Y.  435,  24  N.  E. 

the  original  lease   continued  in  force  695. 
as  to  those  who  did  not  assent.  66  Smith  v.  Moore,  129  Mass.  222. 

Where  trustees  agreed  to  apply  all  67  They  are  chargeable  with  notice 

moneys   coming    into    their    hands    as  that  the  grantor  holds  it  subject  to  a 
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to  real  estate,  according  to  the  terms  of  the  trust  declaration,  by  selec- 
tion and  qualification,  without  any  new  conveyance  or  new  considera- 
tion, take  the  same  estate  held  by  tneir  predecessors  charged  with 
the  same  infirmities,  and  are  aifected  with  notice  of  such  infirmities 
given  to  their  predecessors.^* 

A  trustee  who  is  also  a  stockholder  may  mortgage  or  convey  his 
interest  in  the  trust  property  represented  by  his  certificates  of  stock.^^ 
And  a  trustee  may  purchase  the  stock  of  a  shareholder,  provided  he 
acts  in  good  faith  and  with  fairness.'"' 

§  6093.  —  Power  to  act  singly  ajid  power  of  majority.    As  far  as 

co-trustees  generally  are  concerned,  the  general  rule  is  that  they  raust 
all  co-operate  in  the  exercise  of  the  powers  of  their  office  and  cannot 
act  separately  or  independently  of  each  other,  except  that  one  trus- 
tee may,  in  many  things,  act  as  agent  of  all  the  trustees,  especially 
in  case  of  emergency,  and  except  that  there  may  be  ratification  of  the 
act  of  one  trustee  by  his  associates  in  the  trust. '^  In  the  absence 
of  a  provision  in  the  trust  instrument  to  the  contrary,  all  the  trustees 
must  deliberate  and  advise  in  making  contracts  or  conveyances,  or  at 
least  have  full  notice  and  opportunity  to  do  so,  although  a  majority 
may  decide.'^ 

§  6094.  —  Delegation  of  powers.  A  trustee  cannot  delegate  his 
powers,  or  substitute  others  to  act  in  his  stead,  without  an  express 

resulting  trust  in  favor  of  a  third  per-  the  trustees  must  act  jointly  in  mat- 
son.    Bisbee  v.  Mackay,  215  Mass.  21,  ters  involving   the   exercise   of  their 
102  N.  E.  327.  discretion.     In  purely  ministerial  mat- 
See  standard  works  on  Trusts.  ters  or  in  an  emergency,  to  preserve 

68  Bisbee  v.  Mackay,  215  Mass.  21,  the  fund,  one  may  act  alone.-  Courts 
102  N.  E.  327.  uphold  stipulations  in  the  trust  deed 

69  Durkee  v.  Stringham,  8  Wis.  1..  giving  a  majority  of  the  trustees  or 
''OSwan  V.  Davenport,  119  Iowa  46,      less  power  to  act  even  in  matters  in- 

93  N.  W.  65.    And  see  standard  works  volving  discretion,  but   even  in  such 

on  Trusts.  cases  it  has  been  held  that  those  not 

71  See    TJbhofP    v.    Brandenberg,    26  acting   are   entit'sd   to   notice   of  the 

App.   Cas.    (D.   C.)    3,   and  see  Perry,  contemplated    action    and    an    oppor- 

Trnsts  and  Trustees   (6th  Ed.),   §411  tunity  to  be  heard."     Wrightington, 

et  seq.  Unincorporated  Associations,   §  46. 

"In  the  absence  of  any  provisions  to  72  Heard  v.  March,  12  Cush.  (Mass.) 

the  contrary  in  the  trust  instrument,  580. 
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provision  to  that  effect  in  the  instrument  creating  the  trust,  or  the 
consent  of  all  of  the  benefieiaries,'"  However,  of  course  he  may  appoint 
agents  to  perform  purely  ministerial  functions.''*  Even  though  the 
agreement  constitutes  a  partnership  and  not  a  trust,  where  the  decla- 
ration of  trust  filed  in  the  office  of  the  city  and  with  the  secretary  of 
state  and  kept  on  file  in  the  office  of  the  organization  provides  that 
the  trustees  shall  have  power, to  employ  such  attorneys,  agents,  clerks 
and  a  treasurer,  and  to  fix  the  duties  to  be  performed  by  them  "as 
they  may  deem  expedient, ' '  and  pursuant  thereto  the  trustees  adopt 
a  by-law  prescribing  among  the  treasurer's  duties  that  of  making, 
signing  and  endorsing  promissory,  notes  in  the  name  and  behalf  of 
the  organization,  such  by-law  being  also  on  file  at  the  organization's 
office,  and  the  officers  and  some  of  the  shareholders  knew  that  notes 
of  the  organization  had  been  signed  or  endorsed  by  the  treasurer 
and  an  examination  of  the  books  or  even  casual  attention  to  the  affairs 
of  the  organization  would  have  disclosed  the  facts  and  how  the  busi- 
ness was  conducted,  the  organization  is  bound  by  the  act  of  the 
treasurer  in  signing  and  endorsing  promissory  notes  of  which  the 
organization  received  the  proceeds,  nor,  in  such  case,  are  members  of 
the  organization  relieved  from  liability  as  such  on  these  obligations 
by  reason  of  the  fact  that  they  were  hot  original  subscribers  or  officers 
and  their  certificates  of  shares,  while  referring  to  the  declaration  of 
trust,  made  no  reference  to  the  by-laws.''^ 

§  6095.  —  Liability  on  contracts.     Ordinarily,  in  the  absence  of 

special  limitations,  the  trustees  bind  themselves  personally  by  their 

.contracts  with  third  persons.'®     And  this   liability  survives  their 

Provisions  in   trust   agreement,   see  75  Horgan  v.  Morgan,  —  Mass.  — , 

§  6074,  supra.  124  N.  E.  32. 

73  Ashley  v.  Winkley,  209  Mass.  509,  76  Taylor  v.  Davis,  110  U.  S.  330,  28 
95  N.  E.  932;  Suarez  v,  Pumpelly,  2  L.  Ed.  163;  Johnson  v.  Leman,  131  111. 
Sandf .  Ch.  (N.  Y.)  336,  340.  See,  gen-  609,  7  L.  R.  A.  656,  19  Am.  St.  Eep. 
crall'y.  Perry,  Trusts  and  Trustees  (6th  63,  23  N.  E.  435;  Erost  v.  Thompson, 
■Rd.),  §  402  et  seq.;  Beaeh,  Trusts  and  219  Mass.  360,  106  N.  E.  1009;  Hussey 
Trustees,  §§  548,  549.  v.  Arnold,  185  Mass.  202,  70  N.  E.  87; 

74  866  Perry,  Trusts  and  Trustees  Mayo  v.  Moritz,  151  Mass.  481,  24  N. 
(6th  Ed.),  §  404;  Beach,  Trusts  and  E.  1083.  See  also  Connally  v.  Lyons 
Trustees,  §  548.  &  Co.,  82  Fed.  664,  27  Am.  gt.  Rep. 
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deathJ'''  The  holder  of  a  personal  obligation  incurred  by  them  in 
the  management  of  the  trust  property  may  sue  them  personally 
thereon/*  at  law,''^  and  the  judgment  in  'such  an  action  will  run 
against  them  personally.*"  "A  trustee  is  not  an  agent.  An  agent 
represents  and  acts  for  his  principal,  who  may  be  either  a  natural 
or  artificial  person.  A  trustee  may  be  defined  generally  as  a  person 
in  whom  some  estate,  interest,  or  power  in  or  affecting  property  is 
vested  for  the  benefit  of  another.  When  an  agent  contracts  in  the 
name  of  his  principal,  the  principal  contracts  and  is  bound,  but  the 
agent  is  not.  When  a  trustee  contracts  as  such,  unless  he  is  bound 
no  one  is  bound,  for  he  has  no  principal.  The  trust  estate  cannot 
promise;  the  contract  is  therefore  the  personal  undertaking  of  the 


935,  18  e.  W.  799. 

"As  a  trustee  holds  the  estate,  al- 
though only  with  the  power  and  for 
the  purpose  of  managing  it,  he  is  per- 
sonally bound  by  the  contracts  he 
makes  as  trustee,  ever  when  designat- 
ing himself  as  such.  The  mere  use  by 
the  promisor  of  the  name  of  trustee  or 
any  other  name  of  office  or,  employ- 
ment will  not  discharge  him. ' '  Taylor 
V.  Davis,  110  TJ.  S.  330,  28  L.  Ed.  163. ' 

A  note  signed  in  the  name  of  the 
association  by  its  treasurer,  as  pro- 
vided in  the  by-laws,  and  not  signed 
by  the  trustees,  is  not  the  obligation 
of  the  trustees,  and  they  cannot  be 
held  personally  liable  on  it.  Frost  v. 
Thompson,  219  Mass.  360,  106  N.  E. 
1009. 

Where  the  subject  of  the  trust  is 
a  contract  which  is  assigned  to .  the 
trustees  under  an  agreement  whereby 
they  are  to  perform  it,  they  become 
personally  liable  thereon.  Credit  Mo- 
bilier  of  America  v.  Com.,  67  Pa.  St. 
233. 

As  to  the  liability  of  trustees  on 
tlieir  contracts  generally,  see  Gill  v. 
Carmine,  55  Md.  339;  New  v.  Nicoll, 
73  N.  Y.  127,  29  Am.  Eep.  Ill;  "Wells- 
Stone  Mercantile  Co.  v.  Grover,  7  N. 
P,  460,  41  L.  R.  A.  252,  75  N.  W.  911; 


Eoger  Williams  Nat.  Bank  v.  Grorton 
Mfg.  Co.,  16  E.  I.  504,  17  Atl.  170. 
And  see  standard  works  on  Trusts. 

77  Johnson  v.  Leman,  131  111.  609, 
7  L.  E.  A.  656,  19  Am.  St.  Eep.  63, 
23  N.  E.  435. 

78  Frost  V.  Thompson,  219  Mass.  360, 
106  N.  E.  1009;  Mayo  v.  Mojitz,  151 
Mass.  481,  24  N.  E.  1083.  See  also 
cases  cited  in  the  preceding  and  fol- 
lowing notes.  And  see  standard 
works  oa  Trusts. 

The  beneficiaries  are  jiot  necessary 
parties  to  such  an  action.  ConnaUy 
v.  Lyons  &  Co.,  82  Tex.  664,  27  Am. 
St.  Eep.  935,  18  S.  W.  799. 

79  Taylor  v.  Davis,  110  XT.  S.  330,  28 
L.  Ed.  163;  Hussey  v.  Arnold,  185 
Mass.  202,  70  N.  E.  87;  Mayo  v. 
Moritz,  151  Mass.  481,  24  N.  B.  1083. 
See  also  Frost  v.  Thompson,  219  Mass. 
360,  106  N.  E.  1009.  And  see,  gen- 
erally, Eoger  Williams  Nat.  Bank  v. 
Groton  Mfg.  Co.,  16  E.'  I.  504,  17  Atl. 
170,  and  standard  works  on  Trusts. 

80  Hussey  v.  Arnold,  185  Mass.  202, 
70  N.  E.  87. 

The  only  legally  possible  judgment 
must  run  against  them  as  individuals. 
Judgment  cannot  be  entered  against 
them  as  trustees.  Frost  v.  Thompson, 
219  Mass.  360,  106  N.  E.  1009. 
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trustee.  *  *  *  If  a  trustee  contracting  for  the  benefit  of  a  trust 
wants  to  protect  himself  from  individual  liability  on  the  contract,  he 
must  stipulate  that  he  is  not  to  be  personally  responsible,  but  that 
the  other  party  is  to  look  solely  to  the  trust  estate. ' ' " 

If  a  creditor  has  a  remedy  against  the  trustee  individually  and 
also  a  remedy  against  the  estate,  he  may  pursue  both  of  these  remedies 
simultaneously  or  successively,  although,  of  course,  he  is  entitled  to 
but  one  satisfaction  of  his  elaim.'^ 

The  trustees  may  relieve  themselves  from  personal  liability  by  pro- 
visions to  that  effect  in  their  contracts,*^  especially  where  the  agree- 
ment creating  the  trust  so  provides.**    But  a  provision  in  the  trust 


81  Taylor  V.  Davis,  110  U.  S.  330, 
28  L.  Ed.  163.  See  also  Wells-Stone 
Mercantile  Co.  v.  Grover,  7  N.  D.  460, 
41  L.  B.  A.  252,  75  N.  W.  911,  and 
standard  works  on  Trusts. 

82  See  §  6103,  infra. 

83  Taylor  v.  Davis,  110  U.  S.  330,  28 
L.  Ed.   163.     See   also    §  6073,  ,  supra. 

So  trustees  were  held  not  to  be  per- 
sonally liable  on  a  note  signed  by 
them  as  trustees,  and  providing:  "We 
as  trustees  but  not  individually 
promise  to  pay."  Shoe  &  Leather 
Nat.  Bank  v.  Dix,  123  Mass.  148,  25 
Am.  Rep.  49. 

In  Cook  V.  Gray,  133  Mass.  106,  it 
was  held  that  the  provisions  of  cer- 
tain contracts  made  it  plain  that  it 
was  the  intention  of  the  trustees  to 
bind  the  company,  as  they  had  au- 
thority to  do,  and  not  to  bind  them- 
selves personally. 

In  New  V.  Niooll,  73  N.  Y.  127,  29 
Am.  Eep.  Ill,  where  property  was 
conveyed  in  trust  to  receive  the  rents, 
issues  and  profits  thereof,  and  after 
paying  taxes,  assessments  and  other 
charges  thereon,  to  apply  the  residue 
to  the  use  of  a  named  beneficiary,  the 
court  states  the  rule  as  follows:  '^■The 
general  rule  undoubtedly  is  that  a 
trustee  cannot  charge  the  trust  estate 
by  his  executory  contract  unless  au- 
thorized to  do  so  by  the  terms  of  the 


instrument  creating  the  trust.  Upon 
such  contracts  he  is  personally  liable, 
and  the  remedy  is  against  him  per- 
sonally. But  there  are  exceptions  to 
this  general  rule.  When  a  trustee  is 
authorized  to  make  an  expenditure  and 
he  has  no  trust  funds,  and  the  ex- 
penditure is  necessary  for  the  protec- 
tion, reparation  or  safety  of  the  trust 
estate,  and  he  is  not  willing  to  make 
himself  personally  liable,  he  may  by 
express  agreement  make  the  expendi- 
ture a  charge  upon  the  trust  estate. 
In  such  a  case  he  could  himself  ad- 
vance the  money  to  make  the  ex- 
penditure, and  he  would  have  a  lien 
upon  the  trust  estate,  and  he  can  by 
express  contract  transfer  this  lien  to 
any  other  party  who  may  upon  the 
faith  ■  of  the  trust  estate  make  the 
expenditure. ' ' 

See,  generally,  on  this  subject,  Gill 
V.  Carmine,  55  Md.  339;  Eoger  Wil- 
liams Nat.  Bank  v.  Groton  Mfg.  Co., 
16  E.  I.  504,  17  Atl.  170. 

84  Frost  V.  Thompson,  219  Mass.  360, 
106  N.  E.  1009;  Hussey  v.  Arnold,  183 
Mass.  202,  70  N.  E.  87. 

"The  parties  may  agree  that  the 
trustee  shall  not  be  held  personally 
on  the  contract,  but  that  only  the 
trust  estate  itself  shall  be  chargeable 
with  the  debt.  In  such  a  case,  if  the 
instrument  creating  the  trust  author- 
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deed  relieving  them*  from  personal  liability  does  not  prevent,  them 
from  contracting  personally  in  respect  to  the  business  of  the  associa- 
tion, if  they  see  fit  to  do  so.** 

§  6096.  —  Liability  for  torts.  The  trustees  may  be  held  persoually 
responsible  for  their  torts  or  the  torts  of  their  agents  or  servants  in 
the  management  of  the  trust  property.**  And  as  a  rule  the  trust 
estate  cannot  be  held  liable  therefor  at  law.*''  But  the  trustees  may 
be  relieved  from  liability  and  liability  imposed  upon  the  trust  estate 
by  a  provision  to  that  effect  in  the  trust  deed.**  The  trust  agreement 
often  contains  a  provision  that  the  trustee  shall  be  liable  only  for  his 
own  wilful  default  or  neglect.  Such  provisions  are  valid,'®  and  "wil- 
ful default"  means  "intentionally  making  away  with  the  trust  prop- 
erty, and  a  wilful  neglect  means  such  reckless  indifference  to  true 
interests  of  the  trust  as  to  amount  to  or  partake  of  a  wilful  violation 
of  duty.  The  difference  between  neglect  of  duty  by  a  trustee  and 
a  wilful  neglect  or  default  by  a  trustee  is  not  unlike  the  difference 
between  the  liability  of  one  w'ho  is  bound  to  exercise  due  care  and 
the  liability  of  the  owner  of  land  to  a  trespasser."  ^ 

§6097.  — Liability  for  acts  of  co-trustee.  "A  trustee  is  not  re- 
sponsible for  the  acts  or  misconduct  of  a  co-trustee  in  which  he  has 
not  joined,  or  to  which  he  does  not  consent,  or  has  not  aided  or  made 

izes  this  to  be  done,  or  even  when  it  22  E.  I.  245,  63  L.  R.  A.  227,  47  Atl. 

does  not  give  such  authority,  if  the  365. 

eireumstances  are  peculiar,  the  trustee  87  See  Parmenter  v.  Barstow,  22  E.  I. 

is  not  bound,  but  the  fund  is."    Wells-  245,  63  L.  E.  A.  227,  47  Atl.  365,  and 

Stone  Mercantile  Co.  v.  Grover,  7  N.  see  Wright  v.  Caney  Eiver  E.  Co.,  151 

D.  460,  41  L.  E.  A.  252,  75  N.  W.  911.  N.  C.  529,  19  Ann.  Cas.  384,  66  S.  E. 

85  Holt  V.  Blake,  47  Me.  62;  Amer-  588,  where  the  trust  was  for  the  bene- 
iean  Mining  &  Smelting  Co.  v.  Con-  fit  of  creditors;  ajid  it  was  held  that 
verse,  175  Mass.  449,  56  N.  E.  594.  the  trust  estate  could  be  held  liable 

86  Sleeper  v.  Park,  —  Mass.  — ,  122  at  law  where  the  cestuis  que  trusteut 
N.  B.  315;  Falardeau  v.  Boston  Art  were  parties  to  the  trust  deed  and  took 
Students'  Ass'n,  182  Mass.  405,  fi5  N.  part  in   the  management  and  control 

E.  797;   Parmenter  v.  Barstow,  22  E.  of  the  business. 

I.  245,,  63  L.  E.  A.  227,  47  Atl.  365.  ■  88  Prinz  v.   Lucas,  210  Pa.  620,  60 

See  alfio  Curry  v.  Darr,  210  Mass.  430,  Atl.  309. 

97  N.  E.  87;  Wright  v.  Caney  Eiver  89  See  treatises  on  Trusts. 

E.  Co.,  151  N.  C.  529,  19  Ann.  Cas.  384,  CO  Warren  v.  Pazolt,  203  Mass.  328, 

66  S.  E.  588;   Parmenter  v.  Barstow,  89  N.  B.  381. 
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possible  by  his  own  neglect. ' '  °^  But  he  is  required  to  inform  himself 
of  the  various  business  transactions  involved  in  the  execution  of  the 
trust,  and  cannot  discharge  his  duty  or  escape  liability  by  surrender- 
ing the  substantial  or  entire  control  of  the  business  to  a  co-trustee, 
nor  can  he  properly  delegate  his  authority  to  him  or  to  a  third  per- 
son, or  be  indifferent  when  the  course  of  affairs  is  distinctly  disad- 
vantageous to  the  beneficiaries.'^ 

§6098.  — Inden,nity  of  trustee.  "Of  course  when  a  trustee  acts 
in  good  faith  for  the  benefit  of  the  trust,  he  is  entitled  to  indemnify 
himself  for  his  engagements  out  of  the  estate  in  his  hands,  and  for 
this  purpose  a  credit  for  his  expenditures  will  be  allowed  in  his 
accounts  by  the  court  having  jurisdiction  thereof. "  *^  "  The  general 
rule  is,  that  the  expenses  of  properly  administering  a  trust  are  a 
lien,  on  behalf  of  the  trustee,  on  the  estate  in  his  hands,  and  he  will 
not  he  compelled  to  part  with  his  c6ntrol  of  that  estate  until  such 
expenses  are  paid. "  "*  It  is  better  to  insert  a  provision  as  to  indem- 
nity in  the  trust  agreement.^^ 

§6099.  —  Liability  to  certificate  holders  or  beneficiaries.     The 

trustees  are  bound  to  exercise  reasonable  skill,  prudence  and  judgment 
in  the  discharge  of  their  duties,  and  are  liable  to  the  shareholders  for 
losses  resulting  from  their  failure  to  do  so.^    And  in  accounting  for 

91  Ashley  V.  Winkley,  209  Mass.  509,  94  Johnson  v.  Leman,  131  111.  609, 
95  N.  B.  932.  See,  generally.  Perry,  7  L.  E.  A.  656,  19  Am.  St.  Bep.  63,  23 
Trusts  and  Trustees  (6th  Ed.),  §415  N.  E.  435.  See,  generally,  QiW  v.  Car- 
et seq.  mine,  55  Md.  339;   New  v.'  Nieol',  73 

"A  trustee  is  not  liable  for  nai^con-  N.  Y.  127,  29  Am.  Eep.  Ill;  Wells- 
duct  of  a  eo-trustee  if  he  himself  is  Stone  Mercantile  Co.  v.  Grover,  7  N. 
blameless.  It  is  not  necessarily  negli-  D.  46Q,  41  L.  E.  A.  252,  75  N.  W.  911, 
gent  to  allow  the  eo-trustee  to  handle  and  standard  works  on  Trusts, 
funds  alome,  but  he  cannot  sleep  en  95  See  §  6073,  supra. 
Us  trust."  Wrightington,  Unincor-  96 Hogg  v.  Hoag,  107  Fed.  807,  aff'd 
porated  Associations,  §  44.  1'54  Fed.  1003;  Ashley  v.  Vinkley,  209 

92  Ashley  y.  Winkley,  209  Mass.  509,  Mass.  509,  95  N.  E.  932,  where  certain 
65  N.  E.  932.  settlements  made  by  the  trustees  of  a 

93  Taylor  V.  Davis,  110  U.  S.  330,  28  real  estate  trust  under  advice  of  coun- 
L.  Ed.  163.  See,  generally,  Gill  v.  Oar-  sel  weire  held  not  to  be  so  injudicious 
mine,  55  Md.  339,  and  Perry,  Trusts  and  unwarranted  that  they  should  be 
and  Trustees  (6th  Ed.),  §485.  personally  charged  wit*  the  amounts 
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their  administration  of  property  admittedly  received  by  them  the 
burden  of  proof  in  this  respect  is  upon  them.*''  It  has  been  said  that 
they  ' '  are  liable  for  their  fidelity  to  the  trust,  and  for  all  profits  made 
in  the  business,  in  substantially  the  same  manner  that  a  board  of 
directors  is  liable  to  the  stockholders  in  an  incorporated  company."  8* 
But  they  will  not  be  charged  with  the  proportion  of  a  loss  represented 
by  the  shares  of  a  member  who  participated  in  their  misconduct  from 
which  such  loss  resulted."  And,  if  under  the  terms  of  the  agree- 
ment, the  majority  in  interest  of  the  certificate  holders  are  in  every 
respect  to  control  the  trust,  and  the  trustee  is  not  to  exercise  any  of 
the  powers  vested  in  him  without  their  consent,  he  cannot  be  held 
responsible  for  impairments  of  the  fund  due  to  their  neglect.^  Nor 
can  a  trustee  be  held  to  account  for  payments  made  by  him  in  accord- 
ance with  the  directions  or  with  the  sanction  of  an  executive  commit- 
tee to  whom  the  management  of  the  affairs  of  the  association  is  in- 
trusted by  the  agreement.^  Sometimes  the  liability  is  limited  by  the 
trust  agreement  to  cases  of  "wilful  default."^ 

§  6100.  —  Attachment  of  property  of  trust  as  property  of  trustee. 
In  one  case  in  Massachusetts  a  purchaser  of  land  caused  an  agree- 
ment and  declaration  of  trust  to  be  executed  between  himself  as 
trustee  and  four  beneficiaries,  to  develop  and  dispose  of  land  to 
which  title  might  be  acquired.  Four  friends  of  the  trustee  signed  the 
agreement,  each  subscribing  a  certain  sum,  but  they,  paid  no  money 
and  took  no  part  in  the  affair  except  forthwith  to  indorse  'to  the 
trustee  the  four  certificates  'of  beneficial  interest  issued  in  their  names. 

paid,  but  it  was  further  held  that  they  97  Ashley  v.  Winkley,  209  Ma.ss.  509, 

would  be  personally  charged  with  an-  95  N.  E.  932. 

other  unwarranted  payment,  and  with  98 Oliver's  Estate,  136  Pa.  St.  43,  ? 

a  loss  due  to  a  foreclosure  of  a  mort-  L.  R.  A.  421,  20  Am.  St.  Kep.  894,  20 

gage  on  the  trust  property.  Atl.  527. 

See  also  Holmes  v.  McDonald,   226  99  Ashley  v.  Winkley,  209  Mass.  509, 

111.  169,  80  N.  E.   714,  rev'g  128  HI.  95  N.  E.  932. 

App.  560,  where  the  trustees  of  an  un-  1  Hogg  v.  Hoag,  107  Fed.  807,  aff 'd 

incorporated  savings  bank  association  154  Fed.  1003. 

were    held   liable    for   failure  "  to    use  2  Hogg  v.  Hoag,  107  Fed.  807,  aff 'd 

proper  care  in  investing  and  deposit-  154  Fed.  1003. 

ing  the  funds  of  the  depositors.  3  See  §  6096,  supra. 

See  standard  works  on  Trusts. 
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The  land  scheme  was  a  failure  and  a  mortgage  thereon  was  released 
upon  a  part  of  the  land  and  that  part  was  attached  by  a  personal 
creditor  of  the  trustee.  It  was  held  that  since  the  trustee  was  both 
trustee  and  sole  beneficiary,  the  legal  and  equitable  title  merged  in 
him ;  that  the  trust  became  a  mere  form ;  and  that  the  land  was  sub- 
- jeet  to  levy  for  his  individual  debts* 

§6101.  — Right  of  trustee  to  apply  to  court  for  directions.    In 

eases  of  doubt  as  to  what  the  law  is  and  what  their  conduct  ought  to 
be  under  it,  trustees  in  general  are  entitled  to  instruction  and  direc- 
tion from  the  court.*  But,  as  a  rule,  the  court  will  instruct  only  in 
regard  to  matters  which  trustee  cannot  properly  decide  on  their  own 
responsibility.®  Such  instructions  and  orders,  obtained  without  col- 
lusion or  fraud,  will  protect  trustees  from  loss,  whatever  may  be  the 
event.'' 

§6102.  — Compensation  of  trustee.  Trustees  are  entitled  to  a 
reasonable  compensation  for  their  time,  trouble  and  skill  in  executing 
the  trust,*  and  the  compensation  is  sometimes  fixed  by  statute  in  case 
of  trustees  generally.  In  business  trusts,  the  trust  agreement  gener- 
ally makes  some  provision  as  to  the  compensation  of  the  trustees,^, 
in  which  ease  of  course  such  provision  controls. 

§  6103.  —  Actions  by  or  ag^adnst  trustee.  The  trustee  of  an  unin- 
corporated voluntary  association  may  sue  in  his  own  name  on  an 
obligation  rtinning  to  it  as  the  trustee  of  an  express  trust.^"  And 
even  where  the  association  is  a  partnership,  suits  involving  the  affairs 
of  the  association  may  be  brought  by  or  against  the  trustees  as  such, 
without  joining  the  other  members,  where  the  articles  of  copart- 
nership or  the  statutes  so  provide.^^ 

1  Cunningham  v.  Bright,  228  Mass.  8  Perry,    Trusts   and   Trustees    (6th 

385,  117  N.  E.  909.  Ed.),   §  918;  Beach,  Trusts  and  Trus- 

5  Perry,   Trusts    and   Trustees    (6th      tees,  §  735. 

Ed.),  §  476a.    See  also  Bullard  v.  At-  9  See  §  6079,  supra. 

torney  General,  153  Mass.  249,  26  N.  lOLaughlin  v.  Greene,  14  Iowa  92. 

E.  691.  See  also  standard  works  on  Trusts. 

6  Beaeh,  Trusts  and  Trustees,  §  463.  11  But  in  order  that  a  person  con- 
l' Perry,   Trusts   and   Trustees    (6th  traeting  with  the  copartnership  may 

Ed.),  §  476a.  bring  himself  within  such  a  provision, 
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The  shareholders  may  compel  the  trustees  to  accomit  by  a  bill  in 
equity  brought  for  that  purpose,  under  the  same  circumstances  that 
any  trustee  might  be  compelled  to  do  so.^^  And  they  may  also  main- 
tain a  bill  to  enjoin  a  transfer  of  the  property  of  the  association  in 
violation  of  the  terms  of  the  trust  agreement. ^^  Where  the  trustee 
is  also  the  active  manager  of  the  business  of  the  association,  a  bill 
charging  him  with  breaches  of  trust  in  both  capacities  is  not  multi- 
farious.^* But  a  cause  of  action  against  members  of  an  executive 
committee  associated  with  the  trustee  in  the  management  of  the  busi- 
ness, charging  them  with  conspiracy  in  connection  with  the  trustee 
to  effect  an  illegal  transfer  of  the  trust  property,  is  not  germane  to 
such  a  bill,  where  they  are  charged  with  no  duty  with  respect  to  such 
transfers.^^ 

The  beneficiaries  are  not  necessary  parties  defendant  in  actions 
on  contracts  or  torts  of  the  trustees,  where  the  trustee  represents  the 
beneficiaries  in  all  things  relating  to  their  common  interest  in  the 
property.^® 

§  6104.  —  Bemoval  of  trustee,  A  trustee  may  be  removed  by  a 
court  of  equity  for  cause,  regardless  of  the  absence  of  any  provision 
in  the  trust  agreement  in  regard  thereto.^'     However,  the  general 

he  must  aver  that  the  trustees,  made  corruptly  and  in  bad  faith.    Gould  v. 

defendants,  are  sued  as  such.     Farm-  Head,  41  Fed.  240. 

ers'   Mutual  v.   Eeser,   43   Ind.    App.  In  Moody  v.  Flagg,  125  Fed.  819,  it 

634,  8«  N.  E.  349.  was    held    that    a   provision   for  the 

See  standard  works  on  Trusts  and  transfer   of  the   trust  property  on  a 

Partnership.  vote  of  a  majority  of  the  stockhold- 

12  Moody  V.   Flagg,   125   Fed.   819;  ers  contemplated  a  sale  of  the  trust 

Ashley  v.  Winkley,  209  Mass.  509,  95  property  for  cash,  and  hence  that  a 

N.  E.  932;  Taber  v.  Breck,  192  Mass.  ^^^  *°  ^"^3°^^  *  transfer  to  a  corpora- 
tion in  return  for  shares  of  its  stock 


355,  78  N.  E.  472;  Howe  v.  Morse, 
174  Mass.  491,  55  N.  E.  213.  See  also 
Holmes  v.  McDonald,  226  111.  169,  80 


was  not  demurrable. 
11  Moody  V.  Flagg,  125  Fed.  819. 

^,  „   „,,  ,,„„„,.         , 15  Moody  V.  Flagg,  125  Fed. -819. 

>,.  E.  714,  rev'g  128  HI.  App.  560,    ,  ,,  g^^  /^^.^^^  f'stewart,  93  tl.  S. 

A  stockholder  may  compel  them  to      ^gg^  jgQ^  ^3  L.  Ed.  813L,  and  textbooks 
account  where  they  act  corruptly  and      ^^  ^j^g  j^w  of  Trusts, 
in  bad  faith  in  disposing  of  the  trust  17  gee    Perry,   Trusts   and   Trustees 

property.    Gould  v.  Head,  41  Fed.  240.      (gth  Ed.)    §  275. 

13  A  stockholder  may  restrain  them  Removal  of  trustee  under  corporate 

from  disposing  of  the  tru^t  proiperty      trust  deed,  see  §1335. 
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practice  is  to  specifically  provide  in  the  trust  agreement  as  to  the 
power,  or  power  and  method,  of  the  shareholders  to  remove  trustees,^^ 
althoi^h  too  broad  a  provision  in  regard  thereto  may  convert  the 
trust  into  a  partnership,^^ 

§6105.  Liability  of  trust  estate.  Ordinarily  persons  contracting 
with  the  trustee  have  no  lien  on  the  estate  in  his  hands,  but  their 
only  remedy  is  against  him  personally.''''  Nor  can  the  trtist  property 
be  held  under  an  attachment  nor  sold  upon  an  execution  for  the 
trustee's  personal  debts.^^  But  under  some  circumstances  creditors 
may  have  satisfaction  in  equity  out  of  the  trust  estate  for  debts  in- 
curred by  the  trustee  for  its  benefit.^^  Under  the  English  doctrine, 
which  has  been  adopted  by  some  of  the  courts  in  this  country,  credi- 
tors may  reach  the  trast  property  when,  and  only  when,  the  trustees 
are  entitled  to  be  indemnified  therefrom.  Under  such  circumstances 
they  are  substituted  for  the  trustees  and  stand  in  their  place.*'    Under 


18  See  §6077,  supra. 

19  See  §  6061,  supra. 

20  Johnson  v.  Leman,  131  111.  609,  7 
L.  E.  A.  656,  19  Am.  St.  Eep.  63,  23 
N.  E.  435.  See  generally  New  v. 
NicoU,  73  N.  Y.  127,  29  Am.  Eep. 
Ill;  Wells-Stone  Mercantile  Co.  v. 
Grover,  7  N.  D.  460,  41  L.  E.  A.  252, 
75  N.  W.  911,  and  standard  works  on 
Trusts. 

This  is  true  of  persons  employed  by 
the  trustee.  And  it  is  true  although 
the  trustee  died  during  the  course  of 
the  employment  and  the  trust  property 
was  subsequently  transferred  to  an- 
other person  acting  as  trustee,  and 
though  it  was  afterwards  decided  by 
the  courts  that  neither  was  a  law- 
fully appointed  trustee.  Johnson  v. 
Leman,  131  Bl.  609,  7  L.  E.  A.  656,  19 
Am.  St.  Eep.  63,  23  N.  B.  435. 

21  Hussey  v.  Arnold,  185  Mass.  202, 
70  N.  E.  87.     But  see   §  6100,  supra. 

It  cannot  be  reached  in  a  suit  in 
the  nature  of  an  equitable  attachment. 
Mayo  V.  Moritz,  151  Mass.  481,  24  N. 
E.  1083. 


That  the  trustees  bind  themselves 
personally  by  their  contracts  .  with, 
third  persons,  see  §  6095,  supra. 

22  Frost  V.  Thompsiin,  219  MasS.  360,' 
106  N.  E.  1009;  Hussey  V.  Arnold,  185 
Mass.  202,  70  N.  E.  87;  Mayo,  v. 
Moritz,  151  Mass.  481,  24  N.  E.  1083. 
See  also  Mathews  v.  Stephenson,  6  Ea.i 
496,  and  see  generally  Wells-Stone 
Mercantile  Co,  v.  Grover,  7  N.  D.  460y 
41  L.  E.  A.  252,  75  N.  W.'sil.  CoU- 
pare  Woddrop  v.  Weed,  154  Pa.  St. 
307,  35  Am.  St.  Eep.  832,  26  Atl.  '375,? 
where,  lialjility  of  trust  estate  is  stated' 
very  broadly.  ■  " ' 

In  Frost  v.  Thompson,,  219  Mass.  360, 
106  K  E.  1009,  it  was  held  that  the 
property  was  not  of  such  a  nature  that 
it  could  not  be  sold  by  the  means  open 
to  the  court. 

In  Wright  v.  Caney  River  E.  Co., 
151  N.  0.  529,  ,19  Ann.  C»s.  384,  66  S. 
E;  1 588,  a  trust  estate  was  held  liable 
in  aa  action  at  law  for  negligenfee  of 
the  trustee,  the  court  distinguishing 
between  active  and  passive  ti*usts; 

23  See  Frost  v.  Thompson,  219  Mass. 
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this  rule,  "the  plaintiff's  right  to  obtain  satisfaction  of  his  debts  is 
worked  out  through  the  trustees'  right  to  indemnity,  and  hence  de- 
pends upon  the  state  of  the  account  between  the  trustees  and  the  trust 
fund. ' '  ^*  Other  American  courts,  however,  have  held  that  the  credi- 
tor's  right  is  a  primary  and  original  one  which  exists  independently 
of  any  right  on  the  part  of  the  trustee  to  be  indemnified,  and  hence 
is  independent  of  the  state  of  the  account  between  the  trustee  and  the 
trust  fund.^*  Under  either  rule,  "the  basis  of  recovery  is  that  the 
plaintiff  holds  an  obligation  incurred  by  trustees  in  the  course  of 
their  duty  in  administering  the  trust  fund  out  of  which  satisfaction 
is  sought  by  the  plaintiff. ' '  *® 

Of  course  the  trust  agreement  may  create  primary  liability  on  the 
part  of  the  trust  estate,*''  as  where  it  is  provided  that  the  estate  only, 
and  not  the  trustee,  shall  be  liable.^  But  a  provision  in  a  contract 
made  by  the  trustee  with  a  third  person  that  its  members  shall  be 
exempt  from  personal  liability  thereunder  does  not  necessarily  give 
the  other  party  to  the  contract  a  lien  on  the  property  of  the  associa- 
tion or  any  part  of  it.  "Whether  it  does  or  not  depends  upon  the 
intention  of  the  parties,  as  expressed  by  the  language  of  the  instru- 

360,   106   N.   E.   1009.     And  see   gen-  26See,Frost  v.  Thompson,  219  Mass. 

erally  as  to  this  doctrine,  Hewitt  v.  360,  106  N.  E.  1009.    And  see  generally 

Phelps,  105  U.  S.  393,  26  L.  Ed.  1072;  Kupfernian  v.  McGehee,  63   Ga.  250; 

King  V.  Stowell,  211  Mass.  246,  98  N.  Wylly  v.  S.  J.  Collins  &  Co.,  9  Ga.  223, 

E.   91;    Dunham   v.  Blood,   207   Mass.  and  standard  works  on  Trusts.    - 

512,  98  N.  B.  804;  Mason  v.  Pomeroy,  26  Frost  v.  Thompson,  219  Mass.  360, 

151  Mass.  164,  7  L.  K.  A.  771,  24  N.  106  N.  E.  1009. 

E.    202;    Norton    v.   Phelps,   54   Miss.  27  See    standard    textbooks     on   the 

467;  Clopton  v.  Gholson,  53  Miss.  466,  law   of   Trusts,   and   see  Sears,  Trust 

and  standard  works  on  Trusts.  Estates      as      Business      Companies^ 

The   right   of   the   trustee   to   claim  §§  46,  47. 

reimbursement     from     funds     in     his  Where  a  note  refers  to  a  declaration 

hands   for   proper   expenditures  made  of    trust    which    specifically    provides 

by  him  in^  the  execution  of  the  trust  for  a  lien,  the  holder  of  the  note  Is 

"is  the  foundation  of  the  right  of  the  entitled  to  one.     Bank  of  Topeka  v. 

creditor,  under  peculiar  circumstances,  Eaton,  100  Fed.  8. 

to  proceed  directly  against  the  trust  28  Hussey  v.  Arnold,  185  Mass.  202, 

property  itself . "  Wells-Stone  Mercan-  70  N.  E.  87;   Wells-Stone   Mercantile 

tile  Co.  V.  Grover,  7  N.  D.  460,  41  L.  Co.  v.  Grover,  7  N.  D.  460,  41  L.  B.  A. 

B.  A.  252,  75  N.  W.  911.  252,  75  N.  W.  911. 

24  Frost  V.  Thompson,  219  Mass.  360, 
106  N.  B.  1009. 
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ment  itself,  or  gathered  from  that  and  attendant  circumstances.  If 
the  instrument  itself  declares  the  lien,  it  needs  no  aid  from  a  court 
of  ecjuity.  If  the  instrument  evinces  a  purpose  on  the  part  of  the 
parties  that  a  lien  should  exist,  but  falls  short  of  its  creation,  pro- 
ceeding upon  the  maxim  that  equity  considers  as  done  that  which 
ought  to  be  done,  the  courts  will  carry  out  the  just  purposes  of  the 
contracting  parties.  But  it  must  appear  that  a  lien  was  intended 
or  promised  upon  some  specific  property.*' 

The  equitable  interest  of  the  certificate  holders  in  the  trust  prop- 
erty can  be  reached,  if  at  all,  only  through  proceedings  in  equity,'" 
and  cannot  be  attached  by  creditors  of  the  association  in  an  action  at 
law.^'  And  this  is  particularly  true  where  the  agreement  creating 
the  trust  limits  the  liability  of  the  shareholders  to  the  amounts 
subscribed  by  them,  and  provides  that  they  shall  not  be  liable  to  any 
third  person.**  "This  is  because  the  relations  of  the  cestuis  que  trust 
to  their  contracts  are  only  equitable,  and  do  not  subject  them  to 
proceedings  in  a  court  of  common  law,  and  the  property  held  in  trust 
is  charged  with  equities  which  hold  it  aloof  from  the  jurisdiction 
of  a  court  of  law  to  take  it  and  apply  it  in  pajonent  of  debts  created 
by  the  trustees.  Such  debts,  if  proper  charges  upon  the  trust  estate, 
can  be  paid  from  it  under  authority  of  a  court  of  equity."  '* 

If  a  creditor  has  a  remedy  against  the  trustee  individually  and 
also  a  remedy  against  the  estate,  he  may  pursue  both  of  these  remedies 
simultaneously  or  successively,'*  although,  of  course,  he  is  entitled 
to  but  one  satisfaction  of  his  claim.  So  the  fact  that  he  sues  the 
trustees  at  law  and  recovers  a  personal  judgment  against  them  is 
not  an  election  to  hold  them  to  the  exclusion  of  the  trust  estate,  and 

2»  Industrial  Lumber   Co.   v.   Texas  32Hu8sey  v.  Arnold,  185  Mass.  202, 

Pine  Land  Ass'n,   31  Tex.   Civ.   App.  70  N.  E.  87. 

375,  72  S.  W.  875,  where  it  was  held  33  Hussey  v.  Arnold,  185  Mass.  202, 

that  there  was  no  lien,  70  N.  E.  87. 

30  King  V.  Stowell,  211  Mass.  246,  34  Frost  v.  Thompson,  219  Mass. 
250,  98  N.  E.  91;  Hussey  v.  Arnold,  360,  106  N.  E.  1009. 

185  Mass.  202,  70  N.  E.  87.  "The    rule    of   election    allows   the 

31  Hussey  V.  Arnold,  185  Mass.  202,  simultaneous  employment  of  remedies 
70  N.  E.  87.  not   mutually   repugnant,   looking   to- 

Actions  at  law  must  be  brought  ward  the  satisfaction  of  a  single 
against  the  trustees.  Hussey  v.  Ar-  claim."  Frost  v.  Thompson,  219  Mass. 
nold,  185  Mass.  202,  70  N.  E.  87.  .S60,  106  N.  E.  1009. 
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does  not  prevent  him  from  subsequently  proceeding  against  it.** 
"The  two  positions  are  not  inconsistent,  or  if  inconsistent,  it  is  not 
a  defense  open  to  the  defendants. ' '  ** 

Sale  of  the  title  of.  the  trustees  pursuant  to  a  decree  of  a  court 
of  equity  will  not  affect  the  rights  of  purchasers  of  interests  from 
the  trustees.*'' 

§6106.  Liabilities  of  associates  or  shareholders.  If  the  trust 
agreement  creates  a  partnership,  the  rights  and  obligations  of  the 
members  as  shareholders  are  those  defined  by  the  established  rules 
of  law  applicable  to  ordinary  partnerships.**  They  cannot  escape 
such  liability  on  the  ground  that  they  were  misled  by  the  appear- 
ance and  language  of  the  certificate  of  "non-assessable"  "shares 
of  stock"  to  believe  that  the  organization  was  a  corporation  and 
that  they  did  not  realize  that  they  were  associating  themselves  as 
a  partnership,  where  they  paid  no  attention  to  the  conduct  of  the 
organization's  business.*^  Where  the  trust  agreement  creates 
ia '  partnership,  the  members  of  the  association  are  liable  for  its 
debts  as  in  the  case  of  partners  generally.*"  Nor  can  they  rdieve 
themselves  from  such  liability  by  an  agreement  to  that  effect 
among  themselves,  or  between  themselves  and  the  trustees  appointed 
to  manage  the  affairs  of  the  concern ;  *^  although  such  an  agreement 

35  Frost  V.  Thompson,  219  Mass.  3B0,  39  Horgan  v.  Morgan,  —  Mass.  — , 
106  JJ.  E.  1009.   In  the  above  case  the;^;  12-1   N.  E.  32. 

question  whether  a  personal  judgment  40Taber   v.   Breek,   192   Mass.   355, 

against  certain  trustees  who  were  also  78  N.  E.  472;  Phillips  v.  Blatehford, 
shareholders  in  the  association  <  would,  ,   137  Mass.  510;  Whitman  v.  Porter,  107 

be  a  bar  to  a  suit  in  equity  against  all  Mass.  522;   Industrial  Lumber  Co.  v.  • 

of  the  shareholders  as  partners,  or  to  Texas  Pine  Land  Ass'n,  31  Tex.  Civ. 

reach  and  apply  the  assets  of  the  as-  App.  375,  72  S.  W.  875. 

sociation    in   payment   of   the   obliga-  As   to  whether  such   an   agreement 

tion   as   a   partnership   debt,   was   re-  creates  a  trust  or  a  partnership,  see 

ferred  to,  but  not  decided.  §  6061,  supra. 

36  Frost  V.  Thompson,  219  Mass.  360,  41  Industrial  Lumber  Co.  v.  Texas 
106  N.  E.  1009.  Pine  Land  Ass'n,  31  Tex.  Civ.  App. 
,    37  Frost  V.  Thompson,  219  Mass.  360,  375,  72  S.  W.  875. 

106  N.  E.  1009.  Members    of   a    trading   association 

SSHorgan  v.  Morgan,  —  Mass.  — ,  cannot  relieve  themselves  from  liabil- 

124  N.  E.  32.     See  also  Williams  v.  ity    to    creditors    by    any    agreement 

Milton,  215  Mass.  1,  102  N.  E.  355.  among  themselves.     So  members  who 
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may  be  binding  as  between  themselves  so  as  to  prevent  the  remaining 
members  from  suing  members  who  withdraw  for  contribution.*^  If 
the  agreement  constitutes  a  pure  trust  and  not  a  partnership,  the 
beneficiaries  are  not  personally  liable  for  the  debts  or  liabilities  of 
the  trustee,*'  in  ordinary  cases. 

Of  course  the  trust  agreement  may  give  the  trustees  authority  to 
bind  the  stockholders,  personally.**  On  the  other  hand,  a  provision 
in  a  contract  made  by  such  an  association,  with  a  third  person  that 
its  members  shall  be  exempt  from  personal  liability  thereunder,  and 
that  he  shall  look  alone  to  the  common  holdings  of  the  association 
for  indemnity  is  valid  and  binding  on  him.*^ 

As  in  other  cases,  a  partner  who  pays  a  firm  debt  is  entitled  to 
contribution  from  the  other  partners,*®  the  amount  for  which  each 
is  liable  being  determined,  as  between  themselves,  by  the  number  of 
shares  which  he  holds.*''  And  this  liability  extends  to  the  estate  of 
a  deceased  shareholder,  where  it  is  provideii  that  the  death  of  a 
member  shall  not  work  a  dissolution  of  the  association.** 


withdraw  or  transfer  their  shares,  afl 
they  are  autjiorized  to  do  by  the  eon- 
stitution,  remain  liable  for  all  exist- 
ing debts  of  the  association,  and  may 
be  liable  for  subsequent  debts  to  cred- 
itors who  knew  of  '.ikpir  membership 
and  have  no  notice  of  their  with- 
drawal. Tyrrell  v.  Washburn,  6  Allen 
■  (Mass.)   466. 

42  In  Tyrrell  y.  Washburn,  6  Allen 
(Mass.)  466,  it  was  held  that  mem- 
bers of  a,  trading  association  who  re- 
tired or  transferred  their  shares  were 
thereby  relieved  from  liability  to  the 
other  members  in  'respect  to  the  cor- 
porate debts,  although  they  still  re- 
mained liable  to  the  creditors  for  all 
existing  debts,  and  inight  be  liable 
for  subsequenti  debts  to  creditors  who 
knew  of  their  membership  and  had  no 
notice  of  their  withdrawal. 

43  Wells-Stone  Mercantile  Co.  v. 
Grover,  7  N.  D.  460,  41  L.  E.  A.  252, 
75  N.  W.  911. 

44Gook  V.  Gray,  13 "»  Mass.  106. 


46  There  is  no  rule,  either  of  law 
or  of  public  policy,  which  forbids  the 
making  of  such  a  contract.  Industrial 
Lumber  Co.  v.  Texas  Pine  Land  Aas  'n, 
31  Tex.  Civ.  App.  375,  72  S.  W.  875. 
:  Where  a  note  given  by  the  trustee 
as  such  refers  to  the  declaration  of 
trust,  the  payee  is  bound  by  a  provi- 
sion in  the  deed  that  the  trustees  shall 
have  no  power  to  bind  the  sharehold- 
ers personally,  and  cannot  hold  them 
personally  liable.  Bank  of  Topeka  v. 
Eaton,  100  Fed.  8,  aflf'd  107  Fed.  1003. 

46  Phillips  v.  Blatchford,  137  Mass. 
510;  Whitman  v.  Porter,  107  Mass. 
522.  See  also  Smith  v.  Virgin,  33  Me. 
148.  And  see  standard  works  on  Part- 
nership. 

47Taber  v.  Breck,  192  Mass.  355,  78 
N.  E.  472. 

48  Where  the  Jtruist  agreement 
creates  a  partnership,  and  provides 
that  the  death  of  the  member  of  the 
association  shall  not  work  a  dissolu- 
tion of  it,  nor  entitle  his  personal  rep- 
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The  usual  rules  as  to  the  rights  of  separate  creditors  of  a  part- 
ner to  reach  his  interest  in  the  firm  property  apply.*' 

§6107.  Rights  of  creditors  or  claimants — ^In  general.  Unless 
otherwise  stipulated  in  the  contract — or  perhaps  merely  in  the  trust 
agreement — creditor^  may  sue  the  trustee  personally  in  an  action 
at  law  on  contracts  made  with  him.^"  So  the  trustee  ordinarily  may 
be  sued  personally  for  torts  committed  in  the  execution  of  the  trust 
by  himself  or  his  agents.*^  However,  a  trustee  is  not  personally 
liable  on  a  contract  where  it  is  otherwise  stipulated  therein.^^  No 
right  of  action  .exists  against  the  beneficiaries  personally,  in  case  of 
a  pure  trust.^'  Whether  the  trust  estate  may  be  held  liable,  and 
whether  if  liability  exists  it  may  be  enforced  by  an  action  at  law 
as  distinguished  from  a  suit  in  equity,  has  already  been  noticed.** 

§  6108.  — >  Priorities  between  creditors  and  beneficiaries.     The 

rights  of  the  beneficiaries  in  the  trust  fund  or  property  in  the  hands 
of  the  trustee  is  ordinarily  subordinate  to  the  rights  of  creditors  who 
have  an  enforceable  claim  against  the  trust  estate,**  although,  if 
the  claim  of  the  creditor  is  merely  against  the  trustee,  the  rights  of 
the   beneficiaries  are   superior. 

§  6109.  Applicability  of  rules  against  perpetuities  and  restraints 
on  alienation.  Generally  the  duration  of  these  trusts  is  expressly 
limited  to  a  period  within  the  rule  against  perpetuities,  as  a  matter 
of  caution,*^  although  the  few  adjudicated  cases  hold  that  under 

resentatives  to   an  account,  but  that  17  L.  Ed.  213;  Oliver's  Estate,  136  Pa. 

they  shall  simply  succeed  to  the  right  St.  43,  9  L.  E.  A.  421,  20  Am.  St.  Eep. 

of  the  deceased  to  the  certificate  and  894,  20  Atl.  527;  Kramer  v.  Arthiirs,  7 

the    shares    it   represents,    subject   to  Pa.  165.    See  also  standard  works  on 

the  declaration  of  trust,  the  estate  of  Pajtnership. 

a    deceased    shareholder    is    liable    to  M  See  §  6095,  supra, 

contribute   to   the   other  partners   for  Bl  See  §  6096,  supra. 

debts  incurred  after  his  decease  and  62  See  §  6095,  supra, 

be-^ore  the  executor  has  done  any  act  53  See  §  6106,  supra. 

by  which  he  becomes  a  partner  in  the  64  See  §  6105,  supra. 

testator's  place.     Phillips   v.   Blatch-  56  See  Eiee  v.  Lane,  166  Mas3.  233, 

ford,  137  Mass.  510.  44  N.  E.  133. 

49  Clagett  V.  Kilbourne,  66  U.  S.  346,  66  See  Eliot  v.  Freeman,  220  TJ.  S. 
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ordinary  circumstances  such  a  trust  does  not  come  within  the  rule 
against  perpetuities.  For  instance,  in  an  Illinois  ease  it  was  held 
that  a  real  estate  trust  does  not  violate  the  rule  against  perpetuities, 
where  the  land  is  to  be  conveyed  to  the  trustees  to  be  subdivided  and 
improved  by  them  and  then  sold,  and  the  time  of  sale  is  left  wholly 
to  their  discretion,  and  no  trust  term  is  created,  so  that  a  conveyance 
of  the  land  or  any  part  of  it  at  any  time  would  be  no  violation  of 
the  trust,  since  in  such  case  there  are  persons  in  being  at  the  creation 
of  the  estate  who  are  capable  of  conveying  an  immediate  and  abso- 
lute estate  in  fee  in  possession.*''  In  holding  that  another  real  estate 
trust  did  not  violate  the  rule  against  perpetuities  the  Massachusetts 
Supreme  Court  said :  ' '  Such  a  trust  for  the  convenience  of  an  unin- 
corporated association  in  renting  and  selling  land,  under  which  the 
land  is  held  for  no  other  purpose,  and  where  the  income  is  not  accu- 
mulated but  is  distributed  as  it  accrues,  and  where  the  land  is  to  be 
sold  free  of  trusts' at  the  will  of  the  association,  and  where  the  whole 
equitable  interest  in  the  trust  is  at  every  moment  vested  absolutely 
in  those  who  are  at  that  moment  shareholders,  and  never  can  become 
vested  in  any  other  persons  save  by  act  of  the  absolute  owners  or  by 
operation  of  law  upon  their  property,  and  not  by  force  of  any 
limitation  contained  in  the  deed  of  trust,  the  equitable  interests  so 
vested  being  also  constantly  vendible  by  their  several  owners  without 
let  or  hindrance,  as  well  as  subject  to  their  debts  and  passing  like 
other  property  upon  death  by  virtue  not  of  the  deed  of  trust  but  of 
the  general  laws  governing  the  disposition  of  the  property  of  decedents, 
1  withdraws  no  property  from  commerce,  and  is  not  within  the  reason 
or  the  terms  of  what  is-  called  the  rule  against  perpetuities.  The  trust 
involves  no  future  limitations,  no  restraint  upon  alienation,  and  no 
accumulation  either  of  income  or  of  principal.  The  provisions  by  which 

178,  55  L.  Ed.  424;  Venner  v.  Chicago  Bunker's  Estate,  77  N.  Y.  Misc.  320, 

City  B.  Co.,  258  111.   523,  101  N.  E.  137  N.  Y.  Supp.  104. 

949;   Dana  v.   Treasurer    &    Receiver  As   to   rule   against   perpetuities  in 

General,  227  Mass.  562,  116  N.  B.  941;  general,  see  Gray,  Rule  Against  Per- 

Attorney  General  v.  New  York,  N.  H.  petuities. 

&  H.  E.  Co.,  198  Mass.  413,  84  N.  E.  87  Hart  v.  Seymour,  147  111.  ?98,  35 

^    737;  Venner  v.  Great  Northern  R.  Co.,  N.  E.  246. 
117  Minn.  447,  13«  N.  W.  271;  In  re 
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the  trust  fund  may  be  at  some  time  held  for  the  benefit  of  persons  not 
shareholders  at  its  inception,  and  who  maj^  become  such  at  a  period 
more  remote  than  that  allowed  by  the  rule,  are  not  future  limitations 
made  by  the  trust  deed  in  the  sense  in  which  the  word  'limitation'  is 
used  in  speaking  of  the  operation  of  the  rule.    If  there  shall  ever  be  a 
shareholder  other  than  those  in  whom  the  whole  equitable  estate  was 
absolutely  vested  at  the  inception  of  the  trust,  that  shareholder  will  not 
take  his  interest  by  virtue  of  a  limitation  in  the  trust  deed,  but  because: 
of  his  succession  by  virtue  of  the  general  principles  of  law  to  the 
property  of  the  original  shareholder.     The  new  shareholder,  with 
reference  to  the  rule,  is  in  the  same  situation  as  a  person  who,  aftei 
the  expiration  of  all  lives  which  were  in  being  when  a  fee  or  an 
estate  tail  was  created,  and  of  a  further  period  of  twenty-one  years, 
takes  the  fee  by  the  operation  of  the  law  which  makes  property 
vendible  by  or  descendible  from  the  owner,  and  not  by  virtue  of  a 
limitation  in  the   instrument  which   created   the  fee.     The  entire 
ownership  is  never  for  a  moment  uncertain,  nor  unvested,  and  at 
every  moment  each  owner  can  freely  dispose  of  his  property,  and  at 
each  moment  it  can  be  transferred  to  his  creditor  by  the  ordinary 
processes  of  the  law,  and  at  each  moment  the  trust  can  be  terminated 
at  the  will  of  the  owners  of  the  equitable  interest.     *     *    *    The 
provision  in  the  present  trust,  that  the  shareholders  are  not  to  have 
any  interest  or  title  in  the  trust  property  itself,  and  no  right  to  call 
for  partition,  and  that  the  share  shall  be  personal  property,  is  not 
a  restraint  upon  alienation,  since  the  alienation  of  the  legal  and  the 
equitable  ownerships  are  provided  for.    It  does  not  appear,  and  can- 
not be  assumed,  that  the  persons  w;ho  organized  the  association  and 
became  its  shareholders  had  title  to  the  land  held  by  the  trustees. 
Their  whole  interest  comes  througjh  the  shares  which  are  vendible 
without  restraint. ' '  ^* 

B8  Howe  V.  Morse,  174  Mass.  491,  55  tibn  might  be  open  to  objection  under 
N.  E.  213.  the  law  as  to  :  perpetuities  and  re- 
in the  above  case  the  court  refused  straints  upon  alienation,  on  the  ground 
to  express  any  opinion  upon  ccmten-.  that  these  were  matters  which  upon 
tions  that  the  interests  of  the  share-  any  theory  could  not  make  the  whole 
holders  were  real  estate,  and  hence  trust  illegal, 
that  an  agreement  not  to  make  parti- 
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A  pledge  of  trust  shares  to  the  trustees  does  not  violate  the  rule 
against  perpetuities  or  the  rule  against  restraints  on  alienation  where 
the  equitable  interest  in  the  shares  is  at  all  times  in  the  pledgors, 
and  is  not  to  be  changed  except  when  the  legal  title  is  to  revert  in 
them  under  the  terms  of  the  pledge,  or  the  certificates  are  to  be  can- 
celed on  default,  and  where  there  is  no  interest  to  spring  into  being 
at  some  period  beyond  the  time  fixed  by  law  for  the  benefit  of  an 
uncertain  person  or  class.'* 

§  6110.  Applicability  of  Statute  of  Uses.  Where  it  is  necessary  for 
the  trustees  under  a  real  estate  trust  to  hold  the  legal  title  to'  the 
property  in  order  to  exercise  the  powers  and  perform  the  duties 
prescribed  by  the  trust  deed,  the  Statute  of  Uses  has  no  application, 
and  this  is  true  even  though  the  shareholders  have  power  to  remove 
trustees  and  fill  vacancies,  and  to  direct  and  control  the  action  of 
the  trustees,  where  they  have  not  attempted  to  exercise  such  powers.*" 
Nor  does  it  apply  to  a  case  where  the  trustees  have  themselves  a  bene- 
ficial interest  in  property  conveyed  to  them  and  are  something  more 
than  the  holder  of  the  mere  nominal  title.®^ 

§  6111.  Applicability  of  Bankruptcy  Act.  It  has  been  held  that 
such  a  trust  is  an  "unincorporated  company"  within  the  meaning 
of  the  Bankruptcy  Act,  and  may  be  adjudicated  a  bankrupt  as  such.*^ 

§  6112.  Governmental  control —In  general.  In  another  volun^e  of 
this  work,  the  governmental  control  of  corporations  has  been  stated 
at  some  length.®^  So  far  there  has  been  very  little  legislation  spe- 
cially applicable  to  the  trusts  herein  considered.  In  Massachusetts 
the  statute  provides  that  "the  trustees  of  a  voluntary  association 
under  a  written  instrument  or  declaration  of  trust,  the  beneficial  in- 
terest under  which  is  divided  into  transferable  certificates  of  par- 

B9Minot    V.    Burroughs,    223    Mass.  the  beneficiary  does  not  apply  under 

595,  112  N.  B.  620.  such   circumstances.     King  v.  Towns- 

fiOHart  V.  Seymour,  147  111.  598,  35  hend,  141  N.  Y.  358,  36  N.  E.  513. 

N.  E.  246.  68  In  re  Assaciated  Trust,  222  Fed. 

"The    New    York    statute    which  1012. 

vests  the  nominal  title  to  property  in  63  See  §§  4356-4573. 
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ticipation  or  shares,  shall  file  a  copy  of  such  written  instrument  or 
declaration  of  trust  with  the  commissioner  of  corporations  and  with 
the  clerk  of  every  city  or  town  in  which  such  association  has  a  usual 
place  or  business. ' '  If  the  trust  owns  or  controls  a  majority  of  the 
stock  of  a  railroad,  street  railway,  gas  company,  or  electric  light  com- 
pany, the  trustees  are  also  required  to  file  annually  with  the  commis- 
sioner of  corporations  and  with  the  board  having  jurisdiction  of  such 
company  a  statement  showing  the  number  of  shares  of  such  company 
owned  or  controlled  by  them  and  the  stockholders  of  record  on  the 
books  of  such  company  in  whose  names  such  shares  are  held.**  The 
statute  of  that  state  requiring  the  recording  of  the  names  and  resi- 
dences of  persons  doing  business  under  a  fictitious  name  expressly 
provides  that  it  shall  not  apply  to  any  firm,  partnership,  joint  stock 
company  or  association  the  business  of  which  is  conducted  or  trans- 
acted by  trustees  under  a  written  instrument  or  declaration  of  trust, 
provided  the  names  of  such  trustees  with  a  reference  to  such  instru- 
ment or  declaration  of  trust  are  filed  as  provided  in  the  act.** 

As  we  have  seen,  the  legislature  may  regulate  transfers  of  the  stock 
of  such  associations  and  impose  an  excise  tax  thereon.**  Taxation  of 
the  property  or  shares  therein  is  noted  in  another  section.*' 

§6113.  — Regulation  of  business  by  sister  state.  The  provision 
of  the  Federal  Constitution  that  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states  undoubtedly  authorizes  trust  estates  to  do  business  in  sister 
states  as  a  matter  of  right  and  withovtt  the  burdens,  or  similar  bur- 
dens, imposed  upon  foreign  corporations.**  In  this  connection,  a 
Vermont  decision  throws  considerable  light  on  this  question.  In 
that  case  an  information  was  filed  in  Vermont  against  an  agent  of  a 
partnership  organized  under  the  laws  of  New  York  for  selling  bonds 
without  a  license.    No  license  was  required  of  resident  firms,  but  a 

61  Acta  1909,  c.  441.  statement   in   the   text.   Shirk  v.  La 

65  Acts  1908,  c.  316;  Acts  1907,  c.  Fayette,  52  Fed.  857;  Farmers'  Loan 
539.  &  Trust  Co.  v.  Chicago  *;  A.  Ey.  Co., 

66  See  §6087,  supra.  27  Fed.  146;  Eoby  v.  Smith,  131  Ind. 

67  See  §  6115,  infra.  342,  15  L.  E.  A.  792,  31  Am.  St.  Eep. 

68  See,    as   tending   to    support    the  439,  30  N.  E.  1093. 
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license  was  required  by  statute  in  ease  of  firms  ' '  organized  under  the 
laws  of  another  state. ' '  The  statute  was  held  unconstitutional  as  dis- 
criminating in 'favor  of  firms  organized  in  Vermont  so  as  to  violate 
the  equal  protection  of  the  law's  provision  of  the  Federal  Constitu- 
tion.™ In  a  Minnesota  case,  a  statutory  joint  stock  company  (express 
company)  organized  in  New  York  but  not  incorporated  so  as  to  be 
a  corporation,  was  sought  to  be  examined  as  to  its  business  by  the 
Minnesota  Railroad  and  Warehouse  Commission,  but  it  refused  tb 
answer  as  to  its  business  and  property  outside  the  state  and  as  to 
its  interstate  business.  The  Supreme  Court  of  Minnesota  held  that 
"the  defendant  not  being  a  corporation,  but  a  partnership,  has  the 
same  right  to  do  business  in  this  state  without  its  permission,  and 
free  from  its  control  and  visitorial  power,  as  any  other  individual  or 
partnership,"  and  that  while  questions  as  to  its  property  within  the 
state  were  proper  on  the  theory  that  it  was  a  common  carrier  whose 
business  was  affected  with  a  public  interest  and  therefore  subject  to 
public  control  and  regulation,  yet  information  could  not  be  demanded 
as  to  its  property  outside  the  state  or  its  interstate  business.  The 
court  said  that  "if  it  were  a  corporation,  domestic  or  foreign,  the 
state,  by  its  authorized  officers,  would  have  the  undoubted  right  to 
require  full  information  as  to  all  of  its  business;  foi  the  state  has 
the  right  to  know  what  its  creature,  or  one  of  another  sovereignty 
that  it  permits  to  come  into  the  state,  is  doing.  If,  however,  it  be  not 
a  corporation  endowed  by  law  with  special  franchises  and  rights,  but 
a  partnership  existing  by  virtue  of  the  contract  of  its  members,  then 
the  state  possesses  none  of  the  visitorial  powers  which  it  may  exercise 
over  corporations. ' ' "'  That  these  decisions  would  apply  equally  well 
if  a  business  trust  was  involved  instead  of  a  partnership  or  statutory 
joint  stock  company,  is  undoubted. 

§  6114.  —  Regulations  applicable  only  to  corporations  or  prohibit- 
ing conducting  of  certain  business  except  by  corporation.    It  has 

already  been  noted  at  some  length  that  regulations  applicable  only 

69  state  V.  Cadigan,  73  Vt.  245,  57  70  State  v.  United  States  Eip.  Co., 

L.  E.  A.  666,  87  Am.  St.  Rep.  714,  50      81  Minn.  87. 
Atl.  1079. 
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to  corporations,  and  excluding  individuals  or  unincorporated  associ- 
ations, violate  the  equal  protection  clause  of  the  Federal  Constitution 
where  there  is  no  reasonable  basis  for  the  discrimination,  but  not 
where  there  is  a  reasonable  basis  for  the  discrimination.''^  Vice  versa, 
the  imposition  of  conditions  upon  unincorporated  associations  engaged 
in  a  certain  business  which  are  not  imposed  on  corporations  engaged 
in  the  same  business  is  not  objectionable  as  class  regulation  where 
based  on  a  reasonable  distinction  involving  the  public  welfare,''^  nor 
objectionable  as  conferring  a  monopoly.''*  So  far  as  the  trusts  now 
being  considered  are  concerned,  no  decision  has  been  found  in  regard 
to  whether  there  is  unjust  (discrimination  in  favor  of  a  corporation  or 
vice  versa.  However,  it  is  held  that  the  legislature  may  in  effect 
prohibit,  by  regulation,  one  class,  composed  of  unincorporated  associ- 
ations, partnerships  and  individuals,  from  conducting  a  business  such 
as  that  of  a  building  and  loan  association,  and  permit  the  conducting 
of  such  business  by  corporations.''*  So  statutes  limiting  banking  busi- 
ness to  incorporated  associations  have  been  upheld  as  constitutional,'" 
as  have  like  statutes  confining  insurance  business  to  corporations.''* 
In  South  Dakota,  however,  it  is  held  that  the  legislature  cannot  de- 
prive a  citizen  of  the  right  to  carry  on  the  business  of  banking  and 
confer  the  exclusive  privilege  of  carrying  on  such  business  upon  cor- 
porations organized  as  provided  by  an  act  of  the  legislature,  on  the 
theory  that  the  business  of  banking  is  not  a  franchise.'''' 

§  6115.  Taxation.  It  has  been  urged  as  one  of  the  advantages  of 
trusts  over  corporations  that  taxation,  peculiar  to  corporations, 
including  state  organization  and  franchise  taxes,  are  avoided.  In  a 
case  decided  by  the  Supreme  Court  of  the  United  States  in  1911 

71  See  §  4404.  S.)    1217,   124   N.   "W.   664.     See  also 

72  Brady  v.  Mattern,  125  Iowa  158,  Noble  State  Bank  v.  Haskell,  219  U. 
106  Am.  St.  Eep.  291,  100  N.  W.  358.  S.  113,  55  L.  Ed.  117. 

73  Brady  v.  Mattern,  125  Iowa  158,  76  Com.  v.  Vrooman,  164  Pa.  St.  306, 
106  Am.  St.  Eep.  291,  100  N.  W.  358.  25  L.  E.  A.  250,  44  Am.  St.  Eep.  603, 

74  Brady  v.  Mattern,  125  Iowa  158,  30  Atl.  217. 

106  Am.  St.  Eep.  291,  100  N.  W.  358.  77  State  v.  Scougal,  3  S.  D.  55,  15 

75  State  V.  "Woodmausee,  1  N.  D.  246,  L  E.  A.  477,  44  Am.  St.  Eep.  756,  51 
11  L.  E.  A.  420,  46  N.  W.  970;  Weed  v.      N.  W.  858. 

Bergh,  141  Wis.  569,  25  L.  E.  A.  (N. 
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it  was  held  that  these  trusts  did  not  come  within  the  provisions  of ;  a 
federal  statute'  taxing  the  income  of  corporations  and  joint  stock 
associations  "organized  under  the  laws  of  the  United  States  or, of 
any  state  or  territory,"  on  the  theory  that  "it  was  the  intention  of 
Congress  to  embrace  within  the  corporation  tax  statute  only  such 
corporations  and  joint  stock  associations  as  are  organized  under  some 
statute,  or  derive  from  that  source  some  quality  or  benefit  not  exist- 
ing at  the  common  law."  "  In  a  case  decided  by  the  Supreme  Court 
of  the  United  States  in  1919,  the  question  involved  was  whether  a 
Massachusetts  trust  was  a  "joint  stock  company  or  association"  within 
the  Federal  Income  Tax  Law  of  1913,  imposing  such  a  tax  on  "every 
corporation,  joint  stock  company  or  association,  and  every,  insurance 
company,  organized  in  the  United  States,  no  matter  how  erected  or 
organized,  not  including  partnerships."  In  the  Circuit  Court  of 
Appeal^  it  had  been  held  that,  while  a.  Massachusetts  trust  is  not  neces- 
sarily an  "association"  in  the  statutory  sense,  yet,, the  income  of  the 
trust  not  being  taxable  under  the  provision  taxing  all  persons,  cor-: 
porations  or  associations  acting  in  any  fiduciary  capacity  on  the  net 
income  "of  the  person  for  whom  they  act,"  on  the  .theory  that  the 
particular  trust  did  not  make  the  income  belong  to  the  beneficiaries 
of  the  trust  before  distribution,  the  trust  was  an  "association"  for 
the  purpose  of  imposing  an  income  tax.™  In  reversing  the  judgment 
below,  the  Supreme  Court,  however,  held  that  the  trust  did  "no.t 
fall  under  any  familiar  conception  of  a  joint  stock  association,  whether 

formed  under  a  statute  or  not,"  and  that  "it  would  be  a  wide  de- 

* 

parture  from  normal  usage  to  call  the  beneficiaries  here  a  joint  stock 
association  when  they  are  admitted  not  to  be  partners  in  any  sense,  and 
when  they  have  no  joint  action  or  interest  and  no  control  over  the 
fund.  On  the  other  hand,  the  trustees  by  themselves  cannot  be  a  joint 
stock  association  within  the  meaning  of  the  act  unless  all  trustees  with 
discretionary  powers  are  such.  *  *  *  We  perceive  no  ground  for 
grouping  the  two — beneficiaries  and  trustees — together,  in  order  to 

T8  Eliot  V.  Freeman,  220  TJ.  S.  178,  79  Crocker  v.  Malley,  250  F,e&.  817. 

55  L.  Ed.  424,  construing  Act  of  Con- 
ff'-ess,  Aug.  5,  1909,  S  38;  36  Stat.  11, 
112. 
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tw^  them  into  an  association  by  uniting  their  contrasted  functions 
and  powers,  although  they  are  in  no  proper  sense  associated."  *" 

In  construing  a  Massachusetts  statute  as  to  taxation,  it  was  held 
in  that  state  that  a  so-called  trust  may  constitute  a  partnership  for 
the  purpose  of  taxation  although  the  trust  agreement  expressly  pro- 
vides that  neither  the  beneficiaries  nor  the  trustees  are  to  be  liable 
individually  for  the  debts  of  the  trust,  where  the  trust  agreement  in 
fact  constitutes  a  partnership.'^  Of  course,  the  legislature  may  pro- 
vide that  a  trust  which  is  not  a  partnership  shall  be  treated  as  a  part- 
nership for  the  purposes  of  taxation.*^ 

In  Massachusetts,  three  justices  of  the  Supreme  Judicial  Court 
gave  as  their  opinion  on  a  tax  question  that  an  excise  tax  cannot  be 
imposed  upon  the  mere  exercise  of  a  natural  right,  and  that  the 
right  to  sell  shares  in  a  voluntary  association  organized  and  doing 
business  without  legislative  authority  derived  from  any  state  or  coun- 
try, whose  only  business  or  function  is  of  a  kind  that  does  not  call 
for  legislative  regulation ;  but  the  majority  of  the  court  were  of  the 
opinion  that  an  excise  tax  may  be  imposed  and  levied  upon  a  privi- 
lege which  is  the  exercise  of  a  natural  right.*' 

Shares  of  a  trust  are  geiierally  taxable  as  personal  property  and  not 
as  real  property.**  In  one  Massachusetts  case,' it  was  held  that  where 
a  declaration  of  trust  creates  a  partnership  and  the  trust  property  is 
mostly  real  and  personal  estate  situated  in  another  state,  a  person 
dying  in  Massachusetts  possessed  of  a  share  of  the  trust  does  not 
die  possessed  of  real  estate  to  the  extent  to  which  the  assets  of  the 
trust  at  the  time  of  his  death  consisted  of  real  estate,  and  of  personal 
property  to  the  extent  to  which  those  assets  consist  of  personal  prop- 
erty at  the  time,  so  far  as  a  succession  tax  is  concerned,  but  that 

80  Crocker  v.  Malley,  249  U.  S.  223,  84  Priestley  v.  Treasurer  &  Receiver 
63  L.  Ed.  — ,  2  A.  L.  E.  1601.  General,  230  Mass.  452,  120  N.  E.  100, 

81  Williams  v.  Boston,  208  Mass.  497,  nnd    see    §  6086,   supra,   as   to   nature 
94   N.   E.   808.     See  also  Williams  v.  of  shares  as  personal  property. 
Inhabitants   of   Milton,    215   Mass.    1,  In  this  ease,  however,  in  case  of  one 
i"2  N.  E.  355.  of  the   three  trusts  involved,  it  was 

32  Williams   v.   Inhabitants   of  Mil-  held   that   a   partnership  was   created 

ton,  215  Mass.  1,  5,-  102  N.  B.  355.  and  that  the  interest  of  a  shareholder 

8^!  Opinion  of  the  Justices,  196  Mass.  was  real  estate  or  an  interest  therein 

(in.3.  R5  N.  E.  545.  so  as  to  be  subject  to  a  succession  tax. 
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where  the  trust  agreement  provides  that  upon  the  termination  of 
the  trust  all  the  partnership  real  estate  shall  be  converted  into  per- 
sonalty  and  that  during  the  exis^tenee  of  the  partnership  the  property 
of  the  trust  shall  be  represented  by  transferable  certificates,  all  the 
property  of  the  trust  must  be  regarded  as  having  been  converted  into 
personalty  from  the  beginning  to  constitute  one  fund,  and  the  certifi- 
cates representing  the  shares  in  the  trust  are  personal  property,  so 
that  such  shares  held  by  a  testator  domiciled  in  Massachusetts  at 
the  time  of  his  death  are  subject  to  a  legacy  and  succession  tax.  in 
Massachusetts.*^  Taxation  of  shares  of  stock  in  trusts  is  further 
considered  in  another  section  of  this  chapter." 

In  Massachusetts,  the  effect  of  the  state  income  tax  law  is  that 
property  held  in  trust  in  a  sister  state  by  a  trustee  there  taxed  there- 
for is  exempt  from  taxation  to  a  cestui  que  trust  residing  in  Massa- 
chusetts, but  an  income  tax  levied  by  statute  on  income  of  a  Massa- 
chusetts beneficiary  from  securities  which  are  not  taxable  and  are  not 
taxed  to  the  trustee  under  the  laws  of  a  sister  state  where  the  trust 
property  is  located,  the  trustee  resides  and  the  trust  was  created,  is 
not  unconstitutional  as  a  taking  of  property  without  due  process  of 
law.*'' 

A  leading  writer  on  this  subject,  after  reviewing  many  eases  relat- 
ing to  taxation  of  trusts  in  general,  reaches  the  following  conclusions : 
"It  seems  impossible  to  find  any  case  maintaining  or  attempting  to 
maintain  the  proposition  that  the  legal  and  equitable  interest  in  the 
same  property  may  both  be  taxed,  at  least  where  trustee  and  bene- 
ficiaries reside  in  the  same  state.  On  the  contrary,  all  theory  as  to 
this  being  lawful  as  to  capital  stock  and  shares  of  stock  of  a  corpora- 
tion is  that  they  are  distinct  and  independent  properties,  there  being  a 
legal  interest  in  the  former  and  a  legal  interest  in  the  latter,  that  is 
to  say,  diverse  legal  interests  in  different  things.  In  a  trust  there  is 
a  legal  interest  and  its  dependency,  an  equitable  interest.     If  the 

85  Dana    v.    Treasurer    &    Receiver  88  gee  §  6086,  supra. 

General,  227  Mass.  562,  116  N.  E.  941,  87  Maguire  v.  Tax  Commissioner,  230 

writ  of  error  dismissed,  250  U.  S.  220,  Mass.   503,  120  N.  E.   162.     =!ee  also 

63  L.  Ed.  — ,  on  the  ground  that  the  Hiint  v.  Perry,  165  Mass.  287,  43  N.  E. 

decision   of   the    state   court   was   re-  103. 
viewable  by  writ  of  certiorari  only. 

10521 


I  6115]  Pbivate  Cobpobations  [Ch.  6^ 

lattei-  is  destrdyed  a  beneficiary  deases  to  be,  but  the  property  resumes 
the  status  it  had  before  the  siibsidiary  interest  began.  Under  the 
doctrine  of  limitation  of  power  in  the  state  to  tax  property  only 
within  its  jurisdiction,  *  *  *  it  is  not  perceived  how  a  resident 
cestui  que  trust  may  be  taxed  as  to  his  interest  in  a  foreign  trust, 
if  no  tangible  property  thereof  is  found  at  his  domicile.  His  interest 
is  not  a  chose  in  action.  It  is  an  interest  merely  represented  by  an- 
other who  holds  the  legal  title  and  lawful  possession.  If  he  could 
be  taxed  on  tangible  personal  property  elsewhere  lawfully  holden  and 
taxable,  then  too  he  would  be  taxable  on  real  estate  in  another  state. 
As  to  intangibles  the  rule  mobilia  sequuntur  personam  should  not 
override  the  legal  title  or  make  it  have  a  double  application.  There- 
fore, it  may  be  said  that  in  the  state,  where  both  trustee  and  cestui 
que  trust  reside  one  tax  is  all  that  may  be  imposed;  and  if  they 
reside  in  different  states  the  tax  is  imposed  where  the  property  is 
held."" 

88  Sears,  Trust  Estates  as  Business 
Companies,  §  114. 
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A 

Abandonment 

see  also  Nonuser. 

discontinuance,  see  Discontinuance. 

of  contract  rights  preventing  regulation  of  rates,  7814. 

of  corporation  business,  1794,  ,7718. 

as  affecting  duty  to  file  annual  report,  4189,  4190. 

as  dissolving  corporation,  7250,  9048,  9055. 

as  ground  for  dissolution,  9116,  9119. 

on  application  of  stockholder  or  creditor,  9164. 
where  nonuser  has  ceased,  9119. 

as  ground  for  receiver,  8875. 

as  precluding  election  of  corporate  oflficers,  2960. 

as  presumption  of  insolvency,  8612,,  8617. 

as  releasing  stock  subscriptions,  1461. 

of  electric  light  busmess,  1795. 

of  gas  business,  1795,  7719. 

of  public  service  corporations  generally,  1794. 

Of  railroad,  1795,  7741,  9116,  9119. 

of  street  railroad,  1795,  7718. 
of  exemption  from  taxation,  8271. 
of  office  as  resignation,  3004,  and  see  Resignation, 
of  proceedings  to  forfeit  stock  for  nonpayment  of  assessments, 

7539. 
valuation  of  abandoned  property  in  rate  regulations,  7848. 

Abatement 

of  actions  against  officers,  3945-3949. 

where  action  based  on  statute,  3947,  4197. 
of  actions  by  or  against  corporation  in  general,  4272,  4290. 

action  for  slander,  4277.    . 

by  appointment  of  receiver,  4284,  8914. 
for  foreign  corporation,  9772. 

by  change  of  corporate  name,  4275. 

by    consolidation    or    merger    of    corporations    while    action 
pending,  4274,  4275,  8436. 

by  dissolution  of  corporation,  4275,  4278,  4282,  9203,  9209. 
foreign  corporation,  9703. 

by  insolvency  of  corporation,  4281,  4283,  8623. 

by  judicial  sale  of  property,  4285. 

by  loss  of  representative' character,  4273. 

by  nonuser,  4284,  4285. 

by  pendency  of  another  action,  see  Another  Action  Pending. 

by  reorganization  .  of  ctorporation,  4277,  8474. 

by  transfer  of  interest,  4273. 

for  slander  of  corporate, business,  4277. 

meaning  of  abatement,  4272. 
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Abatement — Continued. 

of  actions  by  stockholders  for  injuries  to  corporation,  see  Stock- 
holder's Suits. 

of  attachments  and  garnishments,  4277. 

of  cause   of  action   for   inducing  corpof. -ition  not  to   declare   a 
dividend,  6257. 

of  liability  of  stockholder  for  contribution,  7515. 

of  liability  of  stockholders  for  corporate  debts,  7280. 

of  quo  warranto  proceedings,  5027. 

pleas  in,  4591,  and  see  Pleading. 

substitution  of  parties,  see  Parties,  Substitution. 

what  law  governs,  4278. 
in  federal  courts,  4279. 

Abbreviations 

"&,"  obliteration  from  business  sign  as  showing  incorporation,  768. 

corporate  signatures,  1689. 

"etc.,"  196,  197  note,  1145. 

in  return  of  service  of  process,  4477. 

"inc.,"  1690,  6579. 

judicial  notice,  4683. 

"mfg.,"  2450. 

title  of  officer,  2440. 

Abdication 

see  Abandonment,  Resignation,  Withdrawal. 

Ability 

see  Directors,  Infants,   Insanity,  Married  Women,  Powers,  Re- 
ceivers. 

Abode 

see  Aliens,  Domicile,  Foreign  Corporations,  Nonresidents,  Resi- 
dence, Residents. 

Abolish 

see  Repeal,  Rescission,  Revocation. 

Abortive  Corporations 

de  facto,  see  De  Facto  Corporations, 
estoppel  to  deny  corporate  existence,  see  Estoppel, 
individual   liability   and   rights   on   failure   to   incorporate,   7545, 
7560. 

Absence 

see  also  Nonresidents,  Outside  State. 

effect  of  failure  to  attend  stockholders'  meeting,  2775. 

validity  of  proxy  where  stockholder  attends  meeting,  2827. 
foreign  corporations,  see  Foreign  Corporations, 
leave  of  as  excusing  director  for  acts  of  other  officers,  374S. 
of  director, 

as  ground  for  removal,  3016,  3017. 

as  making  him  liable  for  acts  of  codirectors,  3744. 

as  resignation,  3004. 

as  terminating  his  office,  2998. 
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Absence — Continued. 

of  officer  as  defeating  right  to  compensation,  4025. 
outside  state,  see  Outside  State. 

Absorb 

see   Consolidation,   Merger,   Monopolies,   Reorganization,   Sales, 
Transfer  of  Property. 

Abstract  Cothpatiy 

liability  for  defective  abstract,  10165  note. 

Abstracts 

of  charter,  failure  to  file  as  ground  for  forfeiture  of  charter,  9111. 

Abuse 

as  actionable,  see  Libel  and  Slander. 

of  franchises  or  powers  as  ground  for  forfeiture  of  charter,  9099, 
and  see  Dissolution. 
• 
Abutting  Owners 

see  also  Adjoining  Owners,  Eminent  Domain. 

consents  of  as  passing  on  merger  of  corporations,  8352. 

liability  of  corporation  for  injuries  to,  5181  note. 

Academy 

see  Educational  Institutions. 

Acceleration 

see  Maturity. 

Acceptance 

of  amendment  of  charter,  7635-7640. 
of  benefits  as  ratification,  3411,  6604. 

as  equivalent  to  consent  to  reorganization,  8523. 
of  bond  of  officer,  2986. 
of  charter,  441,  and  see  Creation  of  Corporations. 

as  commencement  of  corporate  existence,  879. 

by  members  of  association,  761. 

proof  of,  924. 
of  corporate  opice,  2982,  3965. 

as  essential  to  liability  as  officer,  3663. 
of  domestication  by  foreign  corporation,  9311. 
of  extension  or  revival  of  corporate  life,  898. 
of  franchise,  2125. 

to  constitute  a  contract,  7691. 
of  gift  of  stock,  6709. 
of  mortgages,  2290.        •   ''■. 
of  offer,  see  Offt-  and  Acceptance. 

of  resignation  as  member,  6736.  ' 

of  resignation  of  officer,  3005. 

of  service  of  process  by  agent  of  foreign  corporation,  10456. 
of  stock  as  question  of  fact,  6509. 
of  surrender  of  charter,  necessity  for,  9062. 

what;,constitutes,  9071. 
of  underwriting  agreement,  955,,  958. 
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Acceptance— Continued. 

power  of  president  to  accept  bill  of  exchange,  3210. 
revocation  of  subscription  to  stock  as  dependent  on  prior  accep- 
tance. 1225,  1233. 

Accident  Insurance 

see  also  Insurance  Companies. 

foreign  corporation,  what  constitutes  doing  business,  10017. 

Accidents 

see  Mistake,  Negligence,  Torts. 

Accommodation  Paper. 

corporate  power  to  execute,  1911,  1914. 
payments  on  as  preference  of  creditor,  8703. 
ultra  vires  as  defense,  2670. 
who  may  execute,  3097. 

apparent  authority,  3110.  * 

general  manager,  3295. 

president,  3215. 

secretary,  3255. 

Accord  and  Satisfaction 
see   Compromises. 

Account  Stated 

power  of  secretary,  3251. 

power  of  treasurer,  3261. 

power  to  sue  foreign  insurance  company  on,  10230  note. 

Accountant 

see  Expert  Accountant. 

Accounting 

at  suit  of  stockholder  in  another  state,  9691. 

by  agent  of  foreign  corporation,  10071. 

by  assignee  for  benefit  of  creditors,  8634i 

by  mortgage  trustees,  2305,  2323. 

by  mortgagor,  2306. 

by  officers,  3908  et  seq.,  and  see  Officers. 

in  action  by  foreign  corporation,  9435. 
by  promoters  for  secret  profits,  292. 
by  receiver,  8945. 

by  reorganization  committee,  8537. 
in  favor  of  income  bondholders,  1927. 
ultra  vires  as  defense  to  suit  for,  2690. 

Accounts 

as  assets,  right  to  declare  dividend,  6098. 
as  covered  by  mortgage,  2268. 
assignment  of,  see  Assignments.' 
duty  of  officers  to  keep  book."!  6f,  4043. 

liability  of  corporation  as  successor  of  partnership  or  association 
on  running  accounts  of  latter,  799, 
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Accounts — Continued. 
'    power  of  corporation  to  purchase,  2033., 
effect  of  ultra  vires  purchase,  2645. 
settlement  of  as  doing  of  business  by  foreign  corporation,  10023. 

Accruing 

meaning  of,  7289. 

Accumulated  Surplus 

see  also  Sinking  Funds. 

as  belonging  to  life  tenant,  6188. 

what  is,  6090. 

Acknowledge 

see  Admissions. 

Acknowledgment 

mode  of  taking  and  contents,  2489. 

statutory  forms,  2490. 
of  incorporation  papers,  413. 

defects  in  as  affecting  existence  of  de  facto  corporation,  601. 
of  proxy,  2832. 
of  service  of  process,  4491. 
place,  845,  2484. 
who  may  make,  2484. 
who  may  take,  2486. 

officer  or  agent,  2488. 

stockholder,  2486. 

Acquiesence 

see  also  Consent,  Estoppel,  Laches,  Ratification,  Waiver. 

as  barring  suit  to  dissolve  corporation,  9169. 

as  waiver  of  ground  for  forfeiting'  charter,  9133. 

by  minority  stockholders  in  general,  see  Majority  and  Minority 

Stockholders, 
in  amendment  of  charter,  1448. 
in  consolidation  of  corporations,  1452. 
in  issuance  of  watered  or  fictitiously  paid  up  stock,  5913-5915. 

Acquire 

acquiring  property  in  general,  see  Powers  of  Corporations,  Prop- 
erty, Transfer  of  Property, 
distinguished  from  purchase,  2071. 

Act  of  Legislature 

see  Statutes,  Legislature,  State,  Constitutional  Law. 

Actio  Personalis  Moritur  cum  Persona 

application  of,  4276. 

Actions 

In  volume  4,  commencing  with  page  4212,  and  ending  with  page 
4820  in  volume  5,  is  a  chapter  on  "Actions  by  and  Against 
Corporations."  Particular  actions  are  treated  of  in  separate 
chapters,    as    for    instance,    "Injunction,"    "Quo    Warranto," 
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Actions — Continued. 

"Mandamus,"  etc.  .  Actions  by  or  against  foreign  corpora- 
tions are  considered  in  the  chapter  reilating  to  such  corpora- 
tions in  volume  8  and  ending  in  this  volume.  Actions  by  and 
against  officers  of  corporations  are  discussed  in  the  chapter 
relating  to  officers  in  volumes  3  and  4,  while  actions  by  and 
against  stockholders  are  largely  treated  of  in  the  chapter 
relating  to  stockholders  commencing  in  volume  5. 

abatement  and  revival,  4272-4290,  and  see  Abatement, 
accounts,  see  Accounting.  , 

against  corporation,  4218. 

power  to  be  sued,  4218. 

foreign   corporations,   9291,   10202,   and   see   Foreign   Corpor- 
ations, 
statute  as  impairing  obligation  of  contract,  9475. 
where  dissolved,  9703. 

de  facto  corporation,  647,  652,  4223. 

insolvent  corporation,  8623. 

after  consolidation,  8430  et  seq. 

after  receivership,  8912. 

after  dissolution,  9197. 

dissolved  foreign  corporation,  9703. 

after  reorganization,  8583,  8601. 

effect  of  want  of  officers,  4227. 

where  state  a  stockholder,  4229. 

by  officers  of  corporation  to  recover  salaries)  4030. 

by  promoters,  333. 

for  money  loaned,  1897. 

on  negotiable  paper,  1914. 

for  violating  Sherman  Anti-Trust  Act,  5528. 

for  issuing  unauthorized  stock,  5782. 

to  dissolve  corporation,  see  Dissolution. 

ip junction,  4237,  4254. 

scire  facias,  4240. 

mandamus,  4241. 

for  death  by  wrongful  act,  4244. 

attachment,  4245. 

garnishment,  4245. 

summary  proceedings,  4245. 

tort  actions,  4249,  5175. 

assault  and  battery,  5215. 
conspiracy,  5221. 
conversion,  5222,  4250. 
false  imprisonment,  5223,  4250. 
malicious  prosecution,  5223,  4250. 
fraud  and  deceit,  5228,  4250. 
libel  and  slander,  5234,  4250. 
negligence,  5250,  4250. 
nuisance,  5254,  4250. 
^       trespass,  5256,  4250. 
wrongful  death,  5257. 
acts  of  special  police  officers,  5258. 
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Actions — Continued. 

against  corporation — continued, 
tort  actions^ontinued. 

joint  and  several  liability,  5270. 

creditors'  suitsi  4258. 

discovery,  4259. 

admiralty,  4261. 
against  directors,  3906  et  seq.,  and  see  Liabilities  of  Officers,  Di- 
rectors, Officers. 

for  failure  to  file  reports,  see  Reports. 

defenses,  3898-3903,  and  see  Directors, 
against  municipal  corporations,  see  Municipal  Corporations, 
against  officers  of  corporation,  see  generally  Officers,  Directors, 
Liabilities  of  Officers. 

de  facto  officers,  3043. 

for  negligence,  3689  et  seq. 

for  acts,  of  co-officer,  3721  et  seq. 

remedies  for  conversion,  3739. 

on  corporate  contracts,  3760  et  seq. 

by  third  persons  for  torts,  3770  et  seq. 

by  creditors  independent  of  statute,  3807. 

by  creditors  to  enforce  statutory  liability  for  corporate  debts, 
3828  et  seq. 

for  failure  to  file  reports,  4168,  4190. 

defenses,  3898,  3906. 

remedy  at  equity  or  law,  3906,  3916. 

actions  by  corporation,  3916. 

actions  by  receiver  or  other  trustee,  3917. 

stockholder's  suits,  3920,  3929. 

form  of  action,  3931. 

actions  outside  state,  3960. 

for  issuance  of  false  certificates  of  stock,  5785. 
against  persons  assuming  to  act  as  corporation,  7546. 

liability  as  partners,  7546.  ' 

against  promoters,  292,  and  see  Promoters, 
against  public  service   commission,  7905. 
against  receivers,  8941  et  seq.,  9256,  and  see  Receivers. 

of  foreign  corporation,  9795.'- 
against  state,  see  States, 
against  stockholders,  see  Liabilities  of  Stockholders,  Subscriptions 

to  Stock, 
against  subscribers  to  stock,  1472,  and  see  Subscriptions  to  Stock, 
against  underwriters,  965. 
appearance,  5232,  4493-4503,  and  see  Appearance. 

presumption  of  authority,  4232. 
appointment  of  receiver  to  sue  or  defend,  8857. 
arbitration  instead  of,  see  Arbitration, 
as  affected  by  ultra  vires,  see  Ultra  Vires, 
assault  and  battery,  5215. 
assumpsit,  see  Assumpsit, 
attachment,  see  Attachment, 
bills  in  equity,  see  Equity,  Pleading. 
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Actions — Continued. 

bringing  of  as  ratification,  3422. 

by  assignee  for  benefit  of  creditors,  8630,  863^ 

by  assignees,  see  Assignments,  Parties. 

by  bondholders. 

in  connection  with  mortgage,  2299,  2307. 

against  mortgagor  or  third  persons,  2306. 

against  mortgage  trustees,  2305. 
by  consolidated  corporation,  8354. 
by  corporations,  4218  et  seq. 

power  as  inherent,  4218. 

on  stock  subscriptions,  see  Subscriptions  to  Stock. 

against  officers,  see  Liabilities  of  Officers. 

to  recover  back  salary  paid,  4036. 

after  appointment  of  receiver,  8912. 

after  dissolution,  9197,  9707. 

after  consolidation,  8354. 

after  reorganization,  8578. 

de  facto  corporations,  647,  4223. 

before  corporate  existence,  4224. 

after  change  of  name,  4227. 

effect  of  want  of  officers,  4227.  , 

effect  of  surrender  of  special  franchise,  4227. 

suits  in  equity,  4235. 

injunction,  4235. 

nuisance,  4237. 

writ  of  prohibition,  4239. 

mandamus,  4240. 

quo  warranto,  4240. 

scire  facias,  4241. 

summary  proceedings,  4243. 

special  proceedings,  4243. 

actions  on  contracts,  4248. 

common  law  actions,  4248. 

tort  actions,  4249. 

actions   against  officers,  4252. 

ancillary  remedies,  4259. 

bill  of  interpleader,  4260. 

admiralty  proceedings,  4261. 

probate  proceedings,  4261. 

common  officers  as  affecting  right  to  sue,  3641. 

power  to  sue  as  between  stockholders  and  corporation,  68,  51. 

to  enforce   rights   of  or  redress   injuries  to  stockholders  as 
individuals,  6854. 

to  enjoin  collection  of  tax,  8201. 

for  damages  for  use  of  similar  corporate  name,  1641. 

ultra    vires    as    defense       where    contract    wholly    executed, 
2642. 
by  creditors. 

against  officers,  3807-3965,  and  see  Liabilities  of  Officers. 

against  Stockholders  on  unpaid  subscriptions,  7027  et  seq. 
defenses,  7049  et  seq. 
action  at  law' or  in  equity,  7099. 
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Actions — Continued. 

by  creditors — continued. 

after  insolvency,  see  Insolvency. 

after  receivership,  see  Receivers. 

after  dissolution,  see  Dissolution. 

after  consolidation  or  merger,  8430,  and  see  Consolidation. 

after   transfer    of   all   corporate   property,    see    Transfers    of 
Property. 

in  case   of  fraudulent  conveyances,   see    Fraudulent   Convey- 
ances, 
by  dissenting  stockholder  for  value  of  stock,  6836,  842S. 
by  foreclosure  purchaser,  2401. 
by  foreign  corporations,  lOlS?  et  seq.,  9376. 

to  foreclose  mortgage,   10153. 

right  to  statutory  remedies,  10154. 

against  another  foreign  corporation,  10156. 

effect  of  noncompliance  with  statutes,  10158,  10227  et  seq. 

by  dissolved  foreign  corporation,  9707. 

as  trustee  or  fiduciary,  9883. 

restricting  right  of  foreign  corporation  to  sue,  9454. 

right  of  state  to  prohibit,  9946.     ' 

as  doing  business,  10006. 
by  members  of  purported,  but  in  reality  nonexisting  corporation, 

7561. 
by   minority    stockholders,    6797    et    seq.    and    see    Stockholder's 
Suits,  Majority  and  Minority  Stockholders. 

defenses,  6831. 

in  case  of  consolidation  of  corporations,  8419. 
by  mortgage  trustee,  2319. 
by  officers,  see  generally  Officers. 

right  to  sue  corporation,  3631. 

to  recover  compensation,  4030,   and   see   Compensation. 

to  prevent  removal  from  office,  3014. 

on  claims  against  corporation  pui-chased  by  officer,  3528. 

as  creditor  of  corporation,  3569. 
enforcing  securities,  3570. 
by  or  against  liquidating  trustees,  9234  et  seq.,  and  see  Dissolu- 
tion, 
by  or  against  trustee  of  common-law  corporation,  lOSOS,  and  see 

Massachusetts  Trusts, 
by  pledgee  of  stock,  6659,  6685. 
by  pledgor  of  stock,  6647,  6700. 
by  promoters,  333. 
by  receivers,  8934  et  seq.,  9255,  and  see  Receivers. 

by  domiciliary  receiver  in  another  jurisdiction,  9782. 
by  reorganized  company,  8578. 
by  state,  see  generally  States,  Quo  Warranto,  etc. 

to  prevent  charging  excessive  rates,  7910. 
by  stockholders,  see  generally  Stockholders,  Stock. 

as  individuals,  6853  and  see  Stockholders. 

as  substitute   for  corporation,   6861   et  seq.,   and   see   Stock- 
holder's Suits. 
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Actions — Continued. 

by  stockholders — continued. 

by  sole  stockholder,  52,  and  see  Majority  and  Minority  Stock- 
holders. 

to  recover  dividends,  6129,  6255.  ' 

to  prevent  unlawful  payment  of  dividends,  6208. 

to  compel  registration  of  transfer  of  stock,  6387. 

for     damages    where    corporation    recognizes     unauthorized 
transfer  of  stock,  6464. 

where  induced  to  buy  stock  by  fraud,  6551  et  seq. 
'    for  price  of  stock  sold,  6604. 

on  implied  contract  against  corporation,  6850. 

in  case  of  unauthorized  or  irregular  assessments  on  stock  or 
forfeitures,  7542. 

for  damages  under  anti-trust  statutes,  5535,  6855. 

for  refusal  to  issue  certificate  of  stock,  5754. 

for  refusal  to  transfer  stock,  6387. 

to  enforce  rights  in  increase  of  stock,  5703. 

where  stock  lost,  5792.  ,  , 

for  wrongful  expulsion,  6770. 

to  obtain  inspection*  of.  corporate  books,  4125. 

to  prevent  holding  or  postponement  of  election,  2860. 

to  prevent  voting,  2861. 

to  prevent  denial  of  right  to  vo^e,  2865. 

to  set  aside  by-laws,  6857. 

for  circulating  false  reports,  6857. 

for  mutilation  of  certificate,  6857. 

for  money  advanced  to  corporation,.  6857. 

to  aba.te  corporate  nuisance,  6858. 

against  corporate  officers  personally,  see  Liabilities  of  Officers. 

to  dissolve  corporation,  see  Dissolution. 

after  dissolution  of  corporation,  9217. 

to  prevent  collection  of  taxes,  8167,  8202. 

on  contract  made  for  corporation,  6858. 

laches,  6860  and  see  Laches. 

requesting   corporation   to   sue,   6860,   and   see    Stockholder's 
Suits. 

particular  actions,  see  Injunction,  Mandamus,  Quo  Warranto, 
etc. 

by  subscribers  to  stock,  1389,  and  see  Subscriptions  to  Stock. 

by  trustee  in  bankruptcy,  8820.  j      ' 

case,  see  Case,  Action  on. 

change  of  venue,  4396  and  see  Venue. 

conditions  precendent,  4262,  and  see  Conditions  Precedent. 

as    applicable    to    corporations    engaged    in    interstate    com- 
merce, 9646. 
contribution,  see  Contribution, 
conversion,  see  Trover, 
costs,  see  Costs. 

counterclaim,  see  Set-off  and  Counterclaim. 
courts,  see  Courts,  Federal  Courts, 
creditor's  suits,  see  Creditor's  Bills. 
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Actions — Continued. 

damages,  see  Damages. 

de  facto  corporations,  647-6S2. 

debt,  see  Debt,  Action  of. 

defaults,  see  Defaults,  Default  Judgments. 

defenses  in  general,  4269-4272,  and  see  Defenses. 

actions  on  bonds,  1993. 

actions   against  corporation  to  recover  loan,  1897. 

ultra  vires,  see  Ultra  Vires, 
demand  before  suing,  4264,  and  see  Demand, 
detinue,  see  Detinue, 
discontinuance,  see  Discontinuance, 
discretion  of  officers  to  bring,  6929. 
dismissal,  see  Dismissal, 
ejectm'ent,  see  Ejectment. 

election  of  remedies,  see  Election  of  Remedies, 
equitable  actions,  see  Equity, 
estoppel,  see  generally  Estoppel. 

of  plaintiff  suing  corporation  as  such  to  deny  corporate  exis- 
tence, in,  740. 

of  defendant  to  deny  incorporation,  747. 

ex  delicto  against  corporations,  4249. 

deceit,  4250,  5228. 

false  imprisonment,  4250,  5223. 

malicious  prosecution,  4250,  5223. 
■  libel,  4250,  5234. 

negligence,  4250,  5250. 

nuisance,  4250^  5254. 

trespass,  4250,  5256. 

conversion,  4250,  5222.  , 

ex  delicto  by  corporation,  4251. 

libel  and  slander,  4252. 

replevin,  4252. 

examination  before  trial,  see  Examination  Before  Trial. 

for  accounting,  see  generally  Accounting, 
by  assignee  for  benefit  of  creditors,  8634. 

for  conversion  of  shares  of  stock,  5657.  ' 

for  damages  for  denial  of  right  of  party  to  participate  in  reor- 
ganization agreement,  8517. 

for  fraud,  see  Fraud.  , 

forcible  entry  and  detainer,  see  Forcible  Entry  and  Detainer. 

foreclosurie  suits,  2330  and  see  Foreclosure. 

foreign  corporation  as  person  within  statutes  relating  to,  9291. 

garnishment,  see  Garnishment. 

general  regulations,  as  applicable  \.o,  corporations,  4221. 

habeas  corpus,  see  Habeas  Corpus. 

illegal  contracts,  relief  from,  2708. 

in  federal  courts,  see  Federal  Courts, 

in  what  name  corporations  must  sue  and  be  sued,  1686. 

information  in  nature  of  quo  warranto,  see  Quo  Warranto. 

injunctions,  see  Injunctions. 

interpleader,  see  Interpleader. 
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Actions — Continued. 

intervention,  see  Intervention. 

joinder  of  causes,  see  Joinder  of  Causes  of  Action. 
judges,  see  Judges, 
judicial  notice,  see  Judicial  Notice, 
jurisdiction,  4290-4349,  and  see  Jurisdiction, 
jury,  see  Jury. 

laches,  4269,  and  see  Laches, 
leave  to  sue,  see  Leave  to  Sue. 

limitation  of  actions,  4266,  and  see  Limitation  of  Actions, 
lost  instruments,  see  Lost  Instruments, 
mandamus,  see  Mandamus. 

money  counts,  see  Money  Paid,  Money  Had  and  Received,  etc. 
motive  in  suing,  see  Motives, 
multifariousness,  see  Multifariousness, 
obtaining  leave  to  sue,  see  Leave  to  Sue. 
'        on  corporate  bonds,  2017. 
on  coupons,  201 S. 

on  stock  subscriptions,  1472,  and  see  Subscriptions  to  Stock, 
outside  state,  see  Outside  State, 
parties,  see  Parties, 
penalties,  see  Penalties. 

pendency  of  another  action,  see  Another  Action  Pending, 
pleading,  see  Pleading, 
preferring  credil:ors  by,  8748. 
process,   see   Process. 

service  of,  see  Service  of  Process, 
prosecuting  or  defending  for  benefit  of  others  as  ultra  vires,  1790. 
questions  for  jury,  see  Questions  of  Law  and  Fact, 
quieting  title,  see  Quieting  Title, 
quo  warranto,  see  Quo  Warranto. 

reformation,  see  Reformation  of  Written  Instruments, 
relating  to  consolidation  of  corporations,   see   Consolidation, 
relating  to  taxes,  81S9. 

relating  to  voting  trusts,  2908,  and  see  Voting  Trusts, 
remedies,  see  Remedies. 

removal  to  federal  courts,  4325-4342,  and  see  Removal  of  Causes, 
request  to  sue,  see  Request  to  Sue. 
replevin,  see  Replevin, 
scire  facias,  see  Scire  Facias, 
security  for  costs,  see  Security  for  Costs, 
service,  see  Service  of  Process,  Service  of  Papers. 
set-off,  see  Set-off  and   Counterclaim, 
slander,  see  Libel  and  Slander, 
special,  see  Special  Proceedings, 
specific  performance,  see  Specific  Performance. 
stipulations,  see  Stipulations, 
stockholder's  suits,  see  Stockholder's'  Suits, 
subpoena,   see   Subpoena   Duces   Tecum. 

suits,  in  equity,  see  Equity,  Injunction,  Specific  Performance,  etc. 
summary,  see  Summary  Proceedings, 
summons,  see  Process,  Service  of  Process. 


INDEX.  10535 

CBeterences  are  to  pages.— Vol.-  1,  pp.  1-1114;  Vol.   2,   pp.   1116-22^3;  Vol.   3,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    46,73-«986;    Vol.    6.    pp.    6987-7327; 

Vol.    7,    pp.    7328-8604;    Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10B22.] 

Actions — Continued. 

survival,  see  Abatement. 

tender  as  condition  precedent,  see  Tender. 

termination  of  action  for  rec^eiver  by  appointment  of,  8898. 

time  to  sue,  see  Limitation  of  Action,  Laches. 

to  cancel  written  instrument,  see  Cancellation. 

to  compel  issuance-  of  new  certificate  of  stock  where  old  one  lost 

or  destroyed,  5792. 
to   compel   payment   by   holders   of   watered   or   fictitiously   paid 

up  stock,  5947. 
to  determine  title  to  office,  3018. 
to  enforce  assessments  on  stock,  7537. 
to  enforce  corporate  lien  on  stock,  5976. 
to  enforce  liability  of  stockholders,  7350  et  seq. 
to  enforce  personal  liability  of  officers,  39Q6-396S. 
to  enforce  right  to  inspect  corporate  books,  4125. 
to  recover  dividends,  6129  et  seq. 

to   recover  value   of   stock  forfeited   for   nonpayment   of  assess- 
ments, 7542. 
to  remove  officers,  3011-3014. 
to  review  corporate  elections,  2857. 
to  review  expulsion  of  member,  6766. 
to  review  governmental  regulation,  7885. 
to  set  aside  or  prevent  ultra  vires  act,  see  Ultra  Vires, 
to  set  aside  orders  of  public  service  commission,  7905. 
transitory,  9894. 

trespass,  see  Trespass,  Trespass  to  Try  Title, 
trial,  see  Trial, 
trover,  see  Trover. 

use  and  occupation,  see  Use  and  Occupation, 
usury  as  defense,  4271. 
venue,  see  Venue. 

warrant  of  attorney,  see  Warrant  of  Attorney, 
where  stock  watered  or  fictitious,  5947. 
who  may  bring  suit  as   representative   of  corporation,   4232. 

attorney,  4232. 

directors,  3170,  3037. 

president,   3238,  4234. 

general  manager,  3312,  4233. 

vice-president,  4234. 

cashier,  3326,  4234. 

effect  of  ratification,  4234. 

Acts  of  Bankruptcy 

see  Bankrjiptcy. 

Actual  Cost 

see  Rates. 

Adamson  Act 

constitutionality,  7723. 

Adding  Machines 

sale  of  as  interstate  commerce,  9605.  . 


10536  INDEX. 

tBeterences  are  to  pages. — Vol.  1,  pp.   1-1114;  Vol.   2,   pp.   1115-2223;  Vol.   3,   pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    4673-5986;    Vol.    6.    pp.    5987-732'?; 

Vol.    7,    pp.    7328-8604;   Vol.    8.    pp.    8606-9898;    Vol.    9,    pp.    9899-10622.] 

Additional 

remedies,  see  Remedies. 

Adequate  Remedy  at  Law 

see  Equity,  Injunction,  Mandamus,  Receivers,  etc. 

Adjoining  Owners 

see  also  Abutting  Owners. 

liability  of  lessor  to,  2213. 

liability  of  railway  company  to,  5178. 

Adjournment 

foreclosure  sale,  2385. 
meeting  of  directors,  3052. 
meeting  of  stockholders,  2771. 

notice  of  adjourned  meeting,  2773. 

quorum  at  adjourned  meeting,  2758. 
meeting  to  organize  corporation,  520. 

Administrator 

see  Executors  and  Administrators. 

Admiralty 

see  also  Maritime  Liens. 

power  of  corporation  to  sue,  4261. 

right  of  creditor  where  transfer  of  property  to  new  corporation 

is  fraudulent,  8430. 
service  of  process,  10438. 

Admissible  , 

see  Evidence. 

Admissions 

Pages  3327-3361  of  volume  3  contain  a  subdivision  of  the  chapter 
on  officers  entitled,  "Admissions,  Declarations  and  Represen- 
tations of  Officers  and  Agents." 

I.    In  General. 
by  appearance,  4498. 

by  entries  in  books  or  other  corporate  records,  4728-4731,  4070. 
by  officers  and  agents,  3327-3361. 

reports,  3341. 

effect  as  against  stockholders,  3361. 
by  promoters,  335. 
in  pleadings,  4650-4652. 
of  corporate  existence,  740. 

in  answer,  740. 

by  failure  to  plead,  741. 
of  inability  to  pay  debts  as  act  of  bankruptcy,  8811. 
of  service  of  process,  4491,  10374. 

II.    Who  May  Make  So  as  to  Bind  Company. 

cashier,  3356. 
conductor,  3359. 
directors,  3345. 
foreman,  3360. 
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Admissions — Continued, 
general  manager,  3352. 
'general  solicitor,  3360. 
members,  3360. 
motorman,  3359. 
president,  3346. 
secretary,  3252,  3351. 
soliciting  agents,  3360. 
station  agents,  3358. 
stockholder,  3360,  54. 
trainmen,  3360. 
treasurer,  3351. 
vice  president,  3350. 

Adoption 

see  also  Ratification. 

of  by-laws,  979. 

of  consolidation  agreement,  see  Consolidation. 

of  promoter's  contracts,  see  Promoters. 

of  reorganization  agreement,  see  Reorganization. 

Adults 

see   Infants. 

Advances 

see  also  Borrowing  and  Loaning  Money.     , 
by  creditors,  preference  of,  8699,  8716,  8975. 

as  operating  expense,  9005. 
mortgages  to  secure,  see  Mortgages. 

as  illegal  preference,  8766. 

Advantages 

see  also  Benefits,  Profits. 

of  incorporation,  42. 

of  Massachusetts  Trusts,  10474. 

Adventure 

see  Joint  Adventure. 

Adverse  Interests 

as  affecting  notice  to  officer  or  agent  being  imputable  to  corpora- 
tion, 3472-3504. 

as  ground  for  removing  receiver,  8897  note. 

power  of  director  or  officer  to  acquire,  3521-3528. 

rig^t  to  serve  process  on  officer  or  agent  adversely  interested, 
4448. 

Adverse  Possession 

acquiring  title  by,  2058. 

against  receiver,  8621. 

entries  in  corporate  books  as  evidence  to  prove,  4067. 

of  shares  of  stock  by  pledges,  6650. 

Advertisements 

see  also  Prospectus. 

as  consideration  foj"  issue  of  stock,  5825. 
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Advertisements — Continued. 

contract  for  on  theater  curtain  as  interstate  commerce,  9617  note, 
contracts  for  as  doing  of  business  by  foreign  corpor?ition,  10005. 
payment  of  part  of  cost  of  by  foreign  corporation  as  affecting 

interstate  commerce,  9609. 
personal  liability  of  officers  for  fraud  in,  3779. 
power  of  corporation  to  advertise,  1787. 
power  of  directors  to  advertise,  3166. 
power  of  manager  to  contract  for,  3279,  3281. 
prohibiting  littering  of  streets  with,  9551. 

service  of  process  on  advertisement  solicitor,   10347  note,   10350. 
soliciting  as  doing  of  business  by  foreign  corporation,  10026. 
what  is  advertising  matter,  1692. 

Advertising  Companies 

as  manufacturing  companies,  8806. 
as  trading  companies,  124. 

Advertising  Manager 

power  to  employ  solicitor,  3283  note. 

Advertising  Matter 
meaning  of,  1692. 

Advice  of  Coxmsel 

as  defense  to  officers,  3687,  3901, 

Aerial  Tramway 

sale  and  installation  of  as  interstate  commerce,  9614  note. 

AiHdavit  of  Defense 

contents,  4657. 

responsiveness,  4657. 

Affidavits 

see  also  Depositions,  Oaths. 

accompanying  corporate  mortgages,  2279  note,  2280,  2286. 

as  evidence  of  organization,  929. 

as  to  subscription  to  or  payment  for  corporate  stock,  403. 

absence  of  or  defects  in  as  affecting  existence  of  de  facto  cor- 
poration, 605.  1         .   y 

curing  failure  to  file,  390. 
filing  of  as  condition  precedent  to  corporate  existence,  379. 
for  attachment,  4916-4920 

attachment  against  corporation,  4918. 

attachment  against  foreign  corporation,  4918. 
for  garnishment,  4920. 

for  removal  of  cause  to  federal  court,  4335.  . 
for  service  of  process  by  publication,  10325  et  seq. 
in  connection  with  incorporation  papers,  403, 

absence  of  or  insufficiency  of  as  preventing  de.  facto  corpo- 
ration, 604. 
necessity  for  showing  authority  of  affiant,  2435. 
notaries,  see  Notary  Public, 
of  publication  of  incorporation  papers,  417. 
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Affidavits — Continued. 

on  application  to  issue  receiver's  certificates,  8953. 
receivership,  8893. 
who  may  make 

president,  3243. 

vice-president,  3248. 

secretary,  3252,  3258. 

treasurer,  3267. 

Affirmation 

see  Admissions. 

Affirmative  Defenses 

see  Pleading,  Defenses. 

After 

see  Conditions  Subsequent,  Subsequent  Compliance  with  Statutes, 
After-acquired  Property. 

After-acquired  Property 

as  covered  by  mortgage,  2259-2270. 
exemption  from  taxation,  8243. 
.mortgage  of,  2245-2248. 
priority  of  mortgage  as  lien  on,  2421-2426. 

Age 

see  also  Infants,  Old  Age. 
of  members,  6721  note,  6729. 
waiver,  6721  note,  6729  note. 

Ag»ts 

I.  In  General. 

II.  Employment  and  Appointment. 

III.  Who  Are  and  Particular  Persons  As. 

IV.  Powers. 

I.    In  General. 

acts  of  as  binding  stockholders  personally,  49.    ,  ; 
admissions  of,  see  Admissions.  .        , 

agreement  to  pay  subscription  to  stock  to,  1171.  , 
alleging  agency  of  officer  in  affidavit,  2435.    -    r.  ; 
application  by  for  shares  under  underwriting- agreement,  962. 
as  promoter,  268. 

promotion  of  corporation  by  agent  as  act  of  principal,  267. 
attorneys,  see  Attorneys, 
brokers,  see  Brokers, 
chief  agent,  who  is,  4433. 
claim  agents,  powers  of,  3135,  3136;    ' 
'  demand  by  for  fegistering  transfer'  of  stock,  fi42Si;- 
deposits  by  as  subject  to  garnishment,  4878-. 
distingui'shed  from  employee,  2996. 
distinguished  from  officers,  2947,  4439. 
effect  of  uttauthorized  transfers  of  stock,  by,  6437. 
IX    Priv.  Corp.— 41 
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Agents — Continued. 

entrusting  with  custody  of  stock  assigned  in  blank  as  estoppel, 
6484  et  seq. 

estoppel  to  deny  corporate  existence  of  principal,  717. 

executing  corporate  instruments,  see  Execution  of  Corporate  In- 
struments. 

false  representations  by  as  binding  principal,  6548. 

freight  agent,  see  Freight  Agents. 

general  agent,  who  is,  3270. 

issuance  of  stock  for  services  of,  5814. 

joint  and  several  liability  for  torts,  5270. 

liability  as  stockholder,  7270. 

liability  of  corporation  for  torts  of,  see  Torts. 

liability  of  for  selling  stock  without  title,  6475. 

liability  on  stock  subscriptions,  7059. 

license  fee  or  tax  on  as  interference  with  interstate  commerce, 
9554. 

local  agent,  who  is,  4429,  4434. 

necessity  for  corporate  agents,  1781. 

notice  to  or  knowledge  of  as  notice  to  corporation,  see  Notice.''^' 

of  directors  or  of  corporation,  2961. 

of  foreign  corporations,  see  Foreign  Corporations. 

appointment    of   by   foreign    corporation    as    doing   business, 

10011. 
personal  liability,  9941.  i 

liability   where   corporation   has   not    complied   with   statute, 

10068  et  seq.,  10O71. 
defenses  to  action  against  by  corporation,  9889. 
criminal  liability,  10075. 

ofHcers,  see  Officers. 

pleading  authority  of,  4581. 

power  of  attorney,  see  Power  of  Attorney. 

power  of  corporation  to  act  as,  1881. 

purchase  of  stock  by. at  assessment  sale  as  making  agent  trustee 

of  principal,  7533. 
purchaser  of  bonds  from  as  bona  fide  holder,  1986. 
sales  by  agents  of  foreign  corporations,  9588  ^t  seq. 

in  original  packages  as  interstate. commerce,  9599. 
same  person  acting  as  agent  of  both  parties,  3640.  ■ 

where  officer  acts  as  agent  both  for  corporation  and  for  ad- 
verse party,  3612. 
service  of  process  on,  see  Service  of  Process. 

service  of  attachment  or  garnishment  on,  4925. 
stock  registered  in  name  of  person,  "agent,"  6418. 
stockholder  as  agent  of  third  person,  6849. 
subscription  to  stock  by,  1204.  , 

personal  liability,  1210. 
taxing  agents  of  foreign  corporations^  9635  npte. 
terminating  agency  where  ultra  vires,  2660. 
transfer  agent,  see  Transfer  Agent.  .  ' 

traveling  salesmen,  see  Traveling  Salesmen.  . 

whether  corporate  officer  acts  as  agent  or  principal,  2947-2949. 
who  may  be  served  with  process,  4412  et  seq. 
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Agents — Continued. 

who  may  be  served  with  process^Gontinued. 
jnanaging  agents,  4427,  4925. 
general  agents,  4428. 
local  agents,  4429. 
registered  agents,  4435. 
ordinary  agents,  4437. 
agent  of  foreign  corporation,  9490,  9491. 

II.    Employment  and  Appointment. 

appointment,  2969. 

by  stockholders,  2715. 

by  president,  3209. 

by  vice-president,  3247. 

by  secretary,  3254. 

by  general  manager,  3281,  3284. 

by  de.  facto  board,  3037.  .  , 
power  of  attorney,  see  Ppwer  of  Attorney.  , 

power  of  corporation  to  employ,  1859. 
term  of  employment,  2997. 
to  receive  service  of  process,  4435. 
to  receive  service. of  process  on  foreign  corporation,  9281. 

as  domestication,  9313. 
to  receive  subscriptions  to  stock,  1217. 

III.    Who  Are  and  Particular  Persons  As. 

agents  of  corporation  as  agents  of  receiver,  8914. 

corporation  as  agent  of  federal  government,  9446. 
effect  of  mere  contracts  between,  9449. 

directors  as  both  agents  and  trustees,  3511. 

effect  of  corporation  being  agent  for  parent  corporation  on  cor- 
porate identity  of  corporation  and  stockholders,  63. 

holder  of  proxy  as,  2834. 

mortgage  trustee,  2311. 

of  subsidiary  as  agents  of  principal  corporation,  2955. 

officers  in  general  as,  3507. 

power  of  foreign  corporation  to  act  as,  9875. 

promoter  as  agent  of  corporation,  272. 

promoter  as  agent  of  others,.  269. 

receiver  as  agent  of  whom,  8920. 

reorganization  cpmmit;tee  as,  8530, 

so  as  to  authorize  service  of  process  on,  see  Service  of  Process. 

stockholders,  2917-2919. 

vice-president,  3244j  3246. 

IV.    Powers. 

in  general,  3133-3137. 

powers  of  officers,  see  Powers  of  Officers, 
presumptions  and  burden  of  proof,  3138,  9349. 
agent  of  foreign  corporation,  9349. 
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Agents — Continued. 

question  of  law  or  fact,  3141. 

signatures  by,  2462-2483. 

taking  acknowledgments,  2488. 

to  accept  subscriptions  to  stock  on  special  terms,  1335. 

to  agree  to  voting  trust,  2875. 

to  take  out  license  in  name  of,  1791. 

Aggregate 

see  Amount. 

Aggregate  Corporation 
definition,  79. 

Agreements 

see  Contracts,  Stipulations. 

Agricultural  Corporations 

annulling  charter  of  because  of  permitting  gambling,  9106. 

as  corjtoration  for  "pecuniary  profit,"  133. 

as  private  corporation,  7573. 

as  quasi  public,  109. 

exemptipn  from  taxation,  8252  note. 

exemption  of  stock  from  taxation,  8241  note. 

forfeiture  of  charter  by  failure  to  hold  fairs,  9118. 

power  to  create,  235. 

powers,  1814. 

to  sell  all  of  property,  2162. 

to  employ  persons  to  run  conveyances,  1859. 

to  borrow  money,  1895. 

to  execute  negotiable  paper,  1907. 

Aid 

see  Gifts,  Municipal  Aid. 

Aim 

see  Intent,  Motives,  Malice. 

Air  Brake  Company 

what  constitutes  doing  business  in  another  state,  10311  note. 

Air  Brakes  • 

requiring  on  street  cars,  7752. 

Alcohol 

see  Intoxicating  Liquors,  Brewing  and  Distilling  Companies. 

Alien  Corporation 

what  is,  9272,  and  see  Foreign  Corporations. 

Alienation 

of  corporate  property  and  franchises,  chapter  on,  2138-2179,  vol.  2, 
and  see  Transfer  of  Property,  Franchises. 

Aliens 

see  also  Nonresidents, 
alien  enemies,  see  War: 
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Aliens — Continued. 

as  majority  stockholders,  forbidding  acquisition  of  land,  9824  note, 
citizienship  of  \stockholders  as  affecting  citizenship  of  corporation, 

character  of  corporation  as  dependent  on  residence  or  citizen- 
ship of  stockholders  or  corporators,  9288,  9290. 
eligibility  as  corporators,  150. 
eligibility  as  directors,  2978. 
income  tax,  8296  note, 
power  to  vote  at  stockholders'  meetings,  2782. 

by  proxy,  2827. 
prohibiting  employment  of  by  corporations   as  class  legislation, 

7701. 
subscriptions  to  stock  by,  1204. 
taxation  of  shares  of  stock  of,  7938. 

All 

meaning  of  word,  7286,  2254. 

Allegations 

as  admissions,  see  Adinissions. 
in  pleadings,  see  Pleading. 

Allotment  of  Shares 

see  Subscriptions  to  Stock,  Stock. 

Allowance 

of  claims'  after  dissolution  of  corporation,  9257  et  seq.,  and  see 

Dissolution, 
of  claims  where  corporation  insolvent,  see  Insolvency, 
of  claims  where  property  in  hands  of  receiver,  see  Receivers. 

Alms 

see   Eleemosynary   Corporations,   Charitable   Corporations,   Gifts. 

Along 

meaning  of  word,  1736. , 

Alteration 

of  charter  distinguished  from  amendment,  7565,  and  see  Amend- 
ments. 

Alteration  of  Written  Instruments 

assignment  of  stock,  6435. 
notice  of,  2464. 
subscriptions  to  stock,  1439., 
underwriting  agreement,  968. 

Alternative  Writ 

see  Mandamus. 

Amalgamation 
definition,  8308. 

t  Ambiguities 
,    in  charter,  1744. 

parol  evidence  to  explain,  6568,  and  see  Evidence. 
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Ambulance 

see  also  Hospitals.  i 

liability  of  hospital  for  negligence  of  driver  of,  5367  note- 


Amendments 


I.    In  General. 


at  meeting  of  stockholders  outside  state,  2727. 

of  by-laws,  1040-1071. 

of  corporate  minutes,  404S. 

of  foreclosure  decree,  2378. 

of  judgments,  4800. 

of  pleadings,  4635. 

in  actions  against  foreign  corporations,  10264. 
of  process  or  return,  4486*4488. 
of  statutes,  see  Statutes. 
of  street  franchise,  2136. 

II.    Of  Chakter. 

chapter  on,  7562-7647,  vol.  7. 
acceptance  of  amendment,  7635. 

authority  to  accept,  7637. 

necessity  for  corporate  meeting,  2716. 

power  of  directors  to  accept,  3172. 

power  of  majority  to  bind  minority,  7638,  6806. 

presumption  of  acceptance^  7638,  4691. 
as  impairing  obligation  of  contract,  7568. 

quasi-public  corporations,  7572. 

public  or  municipal  corporations,  7572. 

educational  corporations,  7573. 

what  constitutes  impairment,  7573. 

state  constitution  as  impairment,  7574. 

contract  between  corporation  and  its  stockholders,  7575. 

contract  between  corporation  and  third  persons,  7576. 

contracts  with  public  service  corporations,  7578. 

change  of  remedies,  7581. 

waiver  of  objections,  7583. 
as  part  of  charter,  1737. 

as  within  prohibition  of  creation  of  corporations  or  grant  of  cor- 
porate powers  by  special  act,  460,  464. 
definition,  7564. 

distinguished  from  alteration,  7565. 
distinguished  from  reorganization,  8469. 
distinguished  from  repeal,  7565. 
effect  of,  7641. 

as  releasing  subscriptions  to  stock,  1443. 

assumption  of  burdens,  7642. 

as  waiver  of  exemption  from  taxation,  8271. 

as  creating  new  corporation,  8569. 

grant  of  special  charter  to  existing  corporation,  8570. 

as  bringing  corporation  within  provision  as  to  power  to  alter 
or  repeal  charter,  8223. 
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Amendments — Continued, 
effect  of^continued. 

extending  corporate  existence,  891,  892. 

rights  of  minority  stockholders,  6806. 
estoppel  to  object  to,  7465,  710. 
injunctiqn  against,  7647. 
laches,  7645. 
mode  of  amending,  7626-7635. 

by  statute,  7626. 

by  courts,  7627. 

by  stockholders,  7628. 

conditions  precedent,  7632. 

acknowledgment,  7633. 

filing  or  registration,  7634. 

failure  to  file  as  requiring  forfeiture  of  charter,  9089. 

fees,  7634. 
power  of  Congress,  7567. 

corporations  created  under  territorial  laws,  7567. 
power  of  legislature,  7565. 

power  to  as  authorizing  assessment  of  paid  up  stock,  7526. 
presumptions  as  to,  7643. 
reservation  of  power  to  amend,  7584. 

requirement  of  tworthirds  vote  of  legislature,  7588. 

construction  of  statutes,  7588. 

as  part  of  contract,  7588. 

effect  of,  7589. 

as  included  in  reservation  of  power  to  repeal,  7591.    , 

corporations  affected,  7591. 

as  preventing  making  of  irrepealaple  contract,  7592. 

as  affecting  existing  corporations,  7592. 

as  warranting  impairment  of  vested  rights,  7597. 

injustice  to  corporators,  7600. 

extent  of  reserved  power,  7604. 

as  warranting  change  of  business,  7606. 

as  warranting  fundamental  changes,  7607. 

arbitrary  and  unreasonable  amendments,  7610. 

avoidance  of  power  by  particular  contracts,  7610. 

rule  applied  to  banks,  7611. 

rule  applied  to  change  of  name,  7612. 

rule  applied  to  consolidation,  7612. 

rule  applied  to  reorganization,;  7612. 

rule  applied  to  regulation  of  corporate  power  to  contract,  7613. 

rule  applied  to  contracts  between  corporation  and  its  stock- 
holders, 7614. 

rule  applied  to  mode  of  voting  at  stockholders'  meeting,  7615. 

rule  applied  to  corporate  reports,  7616. 

rule  applied  to  dams,  7616.  ,. 

rule  applied  to  ferries,  7616. 

rule  applied  to  street  franchises,  7617. 

rule  applied  to  extending  time  to 'Construct  hotel,  7617.  , 

rule  applied  to  regulation    of    insurance    companies,    7617.  , 

rule  applied  to  regulation  of  payment  of  wages,  7618. 

rule  applied  to  fellow  servant  statutes,  7620. 
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Amendments — Continued. 

reservation  of  power  to  amend — continued. 

rule  applied  to  railroad  companies,  7620. 
rule  applied  to  regulation  of  rates,  7623. 
rule  applied  to  schools  and  colleges,  7625. 
rule  applied  to  sleeping  car  companies,  7625. 
rule  applied  to  street  car  companies,  7625.  / 

rule  applied  to  taxes,  7626. 

Amicus  Curiae 

appearance  as,  4503. 

appearance  of  attorney  as  appearance  by  corporation,.  10245,  10246. 

Amotion 

see  Officers. 

Amoimt 

see  also  Damages,  Debt  Limits,  Jurisdiction. 

decrease  of  capital  stock,  see  Stock,  Decrease. 

increase  of  capital  stock,  see  Stock. 

of  assessments  on  paid  up  stock,  7530. 

of  bond  issue,  1940. 

of  capital  stock,  5586,  5680. 

of  corporate  mortgages,  2243. 

of  money  which  may  be  borrowed  by  corporation,  1897. 

of  preferred  stock,  6007. 

in  excess  of  statutory  limit  as  void,  6011. 

of  property  corporation  may  hold,  2035,  2042,  2054-2056. 

of  receiver's  certificates,  8955. 

of  recovery  on  corporate  bonds,  2021. 

of  salary  or  compensation  of  officers,  4011-4013,  and  see  Compen- 
sation. 

of  stock  one  person  may  hold,  1084  note. 

overissue,  see  Overissue. 

Amusements 

see  also  Baseball,  Fireworks,  Theaters,  Theatrical  Companies, 
gifts  for,  see  Gifts. 

Ancillary  Receiver 

control  and  administration  of  assets,  9804. 
in  general,  8796. 

power  of  federal  court  to  appoint,  9797. 
power  to  appoint,  9766-9768,  8832,  and  see  Receivers, 
procedure  to  appoint,  9799. 
removal  of  cause,  9803. 
who  appointed,  9803. 

And 

construction  of  word,  7196  note., 

Animus 

see  Motives,  Intent,  Malice,  Fraud. 

Announcements 

see  Advertisements,  Prospectus,  Notice,  Publication. 
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Annoyance 

see  Motives. 

Annual  Meetings 

see  Corporate  Meetings. 

Annual  Passes 
see  Passes. 

Annual  Reports 
see  Reports. 

Annuities 

powers  of  corporations  as  to,  1789. 

Annul 

see  Rescission,  Revocation,  Reversal,  Dissolution,  Cancellation. 

Another  Action  Pending 

see  also  Lis  Fen4ens. 

defense  to  stockholders'  suit,  6946. 

insolvency  proceedings,  8620. 

Answer 

consolidation  or  merger,  plea  of,  4626. 
denials  on  information  and  belief,  4614,  4626. 
dissolution,  plea  of,  4625. 

failure  to  file  incorporation  papers,  plea  of,  4626. 
federal  practice,  4615. 
general  rules,  4614. 

in  garnishment  proceedings,  see  Disclosure, 
misnomer,  plea  of,  4616. 
nonexistence  of  corporation,  plea  of,  4616. 
nonpayment  of  license  tax,  plea  of,  4626. 
ultra  vires,  plea  of,  4630. 
want  of  jurisdiction,  plea  of,  4627. 
in  federal  courts,  4628. 

Antagonist 

see  Adverse  Interests,  Competition,  Competitors. 

Ante  Mortem 

see  Gifts  Causa  Mortis. 

Antecedent  Debt 

see  also  Pledges. 

issuing  stock  for,  5833. 

subsequent  creditors,  see  Creditors. 

Anti-Trust  Statutes 

see  Monopolies. 

Any 

meaning  of  word,  176,  2000,  2179,  7200,  9070,  9172,  9291,  9862. 

Apparent  Authority 

of  officers  and  agents,  3099-3116i 
of  president,  3204. 
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Appeal  Bonds 

as  estoppel  to  attack  corporate  existence  of  obligee,  708. 
power  of  corporation  to  execute,  1930. 

after  dissolution,  9179. 
power  of  manager  to  sign,  3312. 

taking  of  by  foreign  corporation  as  doing  business,  10011. 
want  of  legal  incorporation  as  defense  to,  725. 

Appeals 

as  admission  of  corporate  existence,  749. 
as  affected  by  dissolution  of  corporation,  9208. 
from  decree  in  suit  to  dissolve  corporation,  9150. 
from  forfeiture  of  charter,  effect  as  supersedeas,  9175. 
from  order  appointing  receiver,  effect  of,  9773,  9247. 
from  orders  of  public  service  commission,  7906. 
general  rules,  4810-4819,  vol.  5. 
in  mandamus  proceedings,  5093. 
in  quo  warranto  proceedings,  5040. 

raising  for  first  time  on  appeal  noncompliance  by  foreign  corpo- 
ration with  statutes,  10191,  10213. 
right  of  stockholder  to  dismiss,  6879. 
who  may  take. 

stockholders,  6879. 

corporation  as  "person,"  70. 

directors,  3170. 

from  conviction  of  officer  for  contempt,  5578. 

receiver,  92S3. 

right  of  foreign  corporation  to  appeal  as  barred  by  failure  to 
comply  with, statutes,  10103. 
within  corporation  before  resorting  to  courts,  6936  et  seq. 

on  expulsion  of  member,  6775. 

Appearance 

as  waiver  of  place  of  trial,  4365. 
by  foreign  corporation,  10242. 

as  waiver,  10242. 

special  appearance,  10245  et  seq. 

pleading  to,  the  merits,  10247. 
by  receiver,  9249. 

effect  of  where  property  of  foreign  corporation  is  attached,  4930. 
presumption  of  authority  of  attorney,  4232. 
right  of  corporation  to  make  and  effect,  4493-4503. 

who  may  appear,  4502,  3238. 

effect  of,  4498. 

Appliances 

furniture  as,  2250. 

governmental   regulation,   7686,  7749.  > 

requiring  safety  appliances,  7749. 

Application  of  Payments 

duty  of  person  loaning  money  to  corporation  to  see  as  to,  3128. 

Application  of  Proceeds 

see  also  Misapplication  of  Proceeds, 
of  foreclosure  sale,  2403-2432. 
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Application  of  Proceeds — Continued. 

of  foreclosure  sale — continued. 

duties  of  mortgage  trustee  as  to,  2323. 

provisions  as  to  in  mortgage,  2285. 
of  property  in  hands  of  receiver,  see  Receiver, 
of  property  of  dissolved  corporation,  see  Dissolution, 
of  property  of  insolvent  corporation,  see  Insolvency, 
of  sale  of  stock  by  trustee,  6447. 
power  of  officer  to  appropriate  money  to  payment  of  his  claim, 

3575,  8764. 

Applications 

see  Motions,  Petitions,  Demand,  Request  to  Sue,  Application  of 
Proceeds,  Subscriptions  to  Stock,  Receivers. 

Appointment 

by  de  facto  officers,  3037. 

by  directors  at  meeting  outside  state,  3055. 

of  agents,  see  generally  Agents. 

by  foreign  corporation  as  doing  business,  10011. 
of  mortgage  trustees,  2307. 
of  officers,  2959-2972,  and  see  Officers, 
of  receiver,  8834  et  seq.,  and  see  Receivers. 

in  connection  with  dissolution  proceedings,  9236. 
of  untrustworthy  or  incoiTipetent  officer  as  negligence,  3733. 

Apportionment  ,,. 

of  dividends  between  life  tenant  and  remainderman,  6170-6181. 
of  oversubscription  to  stock,  1612.  '        :; 

Appraisal 

before  sale  by  assignee  for  benefit  of  creditors,  8632. 
of  value  of  stock,  6837.  •     ' 

of  stockholders  objecting  to  consolidation,  8427. 

Apprentices 

power  of  corporation  to  contract  for,  1859. 

Appropriations  ' 

see  also  Gifts. 

by  condemnation,  see  Eminent  Domain. 

by  state  for  benefit  of  educational  institutions  as  making  corpora- 
tion a  public  one,  99. 

Approval 

see  also  Consent,  Ratification. 

by  curative  statutes,  see  Statutes. 

by  stockholders,  see  Majority  and  Minority  Stockholders. 

of  bonds,  see  Bonds. 

Appurtenances 

as  covered  by  mortgage,  2252. 
franchise  to  use  streets,  2254. 

Appurtenant 

what  iS)  2262. 
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Arbitration 

power  of  corporation  to  agree  to,  1790,  4819. 

power  of  directors  to  submit  to,  3167. 

power  of  president  to  submit  to,  3242. 

refusal  of  as  ground  for  expelling  member,  6747. 

right  of  oiificer  to  compensation  as  arbitrator,  3989. 

Architects 

as  laborers,  see  Servants. 

power  of  general  manager  to  employ,  3284. 

Army 

see  also  War. 

provision  in  charter  ousting  members  on  enlistment,  183. 

Arrest 

see  also  False  Imprisonment,  Malicious  Prosecution, 
liability  of  corporation  for  false  arrest,  5223. 

by  special  police  officers,  5259  et  seq. 
power  of  general  manager  to  cause,  3311. 

Articles  of  Association 

see  Incorporation  Papers. 

Articles  of  Incorporation 

see  Incorporation  Papers.  , 

Artificial  Person 

corporation  as,  26,  43. 

Artificial  Personality 

of  corporation,  13,  26. 

As 

use  of  word  in  signature,  2479. 

Assault  and  Battery 

liability  of  corporation  for,  5215. 

by  ratification,  5214. 

exemplary  damages,  5284. 

criminal  liability,  5391. 
liability  of  officers  for,  3776. 

Assembling 

of  directors,  see  Directors. 

of  machinery  as  interstate  commerce,  9611. 

of  stockholders,  see  Corporate  Meetings. 

Assent 

see  Consent,  Ratification,  Waiver,  Majority  and  Minority  Stock- 
holders. 

Assenting 

meaning  of,  3874. 

Assessments 

I.    In  Generai,. 

by  liquidating  trustees  after  dissolution,  9230. 
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Assessments — Continued.  -i. 

exemption  from  taxation  as  including,  8258. 
failure  to  pay  as  ground  for  expulsion,  6749. 
failure  to  pay  as  ipso  facto  suspension  of  meiribprs,  6739  notes, 
for  taxation,  8141. 

of  shares  of  stock,  8198. 
power  of  reorganization  committee,  8533. 

on  failure  to  pay,  8534. 

payment  of  as  condition  to  sharing  iii  reorgaiiizatioh,  8519. 

II.    On  Full  Paid  Stock.- 

amount  of  assessment,  7529. 

"call"  distinguished,  1507,  and  see  Calls  on  Unpaid  Subscriptions, 
conclusiveness  of  order  or  decree  against  stockholders,  7422. 
condition    precedent   to    liability    of    stockholders    for,   corporate 
debts,  7373. 

assessment  by  public  officer,  7378. 
conditions  precedent,  7529. 
construction  of  authority,  7528. 
contract  prohibiting,  7544. 

validity,  7544. 

how  evidenced,  7544. 
credits,  7536. 

debt,  assessment  as,  7537. 
definition,   1506. 
enforcement  of,  7536. 

by  assumpsit,  7537,  7538. 

joinder  of  stockholders  as  defendants,  7537. 

by  forfeiture,  7537,  7538! 

by  sale,  7537. 

concurrent  remedies,  7538. 

notice  of  forfeiture  or  sale,  7539. 

postponement  of  sale,  7539. 

collusion  among  bidders  at  sale,  7539. 

right  of  corporation  to  purchase,  7540. 

effect  of  forfeiture,  7541. 

by-laws  as  to  sale  or  forfeiture  for  failure  to  pay,  1076. 
equality,  7536. 
estoppel  of  stockholder  to  object  to,  7541. 

laches,  7542. 

payment  of  prior  assessments;  7542. 

promise  to  pay,  7542. 

as  extending  to  assignee,  7542. 
garnishmeHt  of  as  debt,  7537. 
ground  for  forfeiture  of  charter,  9103. 
guaranty  against,  6577. 
injunction  against,  7542,  7531. 

action  by  pledgee,  7532. 
mode  of  levying,  7533.  • 

by  directors,  7533. 

by  certain  per  cent  of  stockholders,  7534. 

by  public  official,  7534. 

by  court,  7535. 
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Assessments — Continued. 

mode  of  levying — continued. 

by  receiver,  7536. 

evidence  of  levy,  7536. 
necessity  for  as  condition  to  garnishment  of  stockholder,  4871. 
persons  liable,  7531.  ' 

transferor  of  stock,  7531. 

pledgee,  7532,  6658. 

trustee,  7533. 
purposes  for  which  allowable,  7528.,  • 
receiver,  right  to  sue  for,  9254. 
remedies  where  assessment  or  forfeiture  invalid,  7542. 

injunctioui  7542. 

action  for  conversion,  7542. 

suit  in  equity  for  reinstatement,  7542.     • 

recovery  back  of  stock  sold,  7542. 

recovery  back  of  payments,  7542. 
right  of  pledgee  to  pay,  6658. 

right  of  pledgee  to  sue  to  enjoin  or  set  aside,  6659. 
right  to  levy,  7518. 

nonstock  corporations,  7519. 

by-law  as  conferring  power,  7520,  1076,  1077. 

charter  provisions,  7520,  7523. 

agreement  or  consent  of  stockholders,  7521. 

statute,  7523. 

banks,  7523-7525. 

foreign  corporations,  7526,  9680. 

statute  as  impairing  obligation  of  contract,  7526. 
to  enforce  liability  of  stockholders  for  corporate  debts,  7373. 
waiver  of  delay  in  paying,  6755. 

Assets 

see  als6  Funds,  Marshalling  Assets,  Property. 

accounts  as,  6098. 

assessments  as,  7536. 

conversion  of,  see  Conversion. 

corporate  powers  as  to,  see  Powers  of  Corporations. 

creditors  as  entitled  to  priority  over  stockholders,  8669. 

definition,  8610. 

distribution  of,  see  Foreclosure,  Dissolution,  Receivers,  Estates  ol 
Decedents, 
compelling  foreign  corporation  to  distribute,  9687. 

for  purpose  of  figuring  rates,  see  Rates. 

for  purpose  of  taxation,  see  Taxation. 

franchises,  see  Franchises. 

fraudulent  conveyance  of,  see  Fraudulent  Conveyances. 

good  will,  see  Good  Will.  ,     . 

insufficiency  of,  see  Insolvency,  Bankruptcy,   Receivers,  Dissolu- 
tion. 

powers  and  duties  of  officers  as  to,  see  Powers  of.  Officers,  Lia- 
bilities of  Officers,  Directors. 

property,  see  Property. 
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fVssets — Continued. 

statement  of  in  annual  reports,  see  Reports. 

unpaid  stock  subscriptions,  see  Subscriptions  to  Stock. 

want  of  as  ground  for  refusing  receiver,  8888. 

want  of  as  presumption  of  insolvency,  8613. 

what  constitute,  8610. 

Assign  '-  ■     !■ 

corporation  as,  8592. 

Assignments 

see  abo  Indorsement,  Transfer  of  Property. 

acts  of  assignor  as  binding  assignee,  6006. 

conveyances,  see  Conveyances. 

estoppel  of  assignee,  by  privity,  to  deny  corporate  existence,  755. 

estoppel  of  assignor  of  stock  as  extending  to  assignee,  7542. 

necessity  for  on  merger  of  corporations,  8352. 

of  contract  of  general  manager,  3677. 

of  contract  or  lease  as  consideration  for  issue  of  stock,  5824,  5825. 

of  dividends,  6157. 

^effect  on  pledge  of  stock,  61S3. 
of  frandhises,  2~172-2179. 
of  lease,  2205-2207. 
of  tnortgage,  see  Mortgages. 

of  right  of  action  of  receiver  to  recover  dividends  paid,  6213. 
of  right  to  subscribe  to  increase  of  stock,  5701. 
of  right  to  use  play  as  coHsideration  for  issue  of  stock,  5820. 
of  statutory  right  to  sue  officers,  6235. 
of  stock,  see  Transfer  of  Stock,  Gifts, 
of  subscriptions  to  bonds,  1962.  ' 

of  underwriting  agreements,  971. 
of  unpaid  stock  subscriptions,  1549. 
pledge,  see  Pledges, 
power  of  corporation  to  take  assignmeijt  of  accounts  or  claims, 

2033. 
power  of  officer  to  obtain  adversely  to  corporation,  3525. 
receiver  as  assignee,  10096,  10097. 
right  of  assignee  to  sue 

statutory  liability  of  officers,  3853,  4204. 

liability  of  stockholders,  7338. 

to  enforce  contract  of  foreigp  corporation  which  has  not  com- 
plied with  statutes,  10095. 

to  enforce  unpaid  subscriptions  to  s,tock,  7065. 

to  recover  on  account  of  watered  stock,  5546. 

where  foreign  corporation,  10010. 
taking  of  as  doing  business  by  foreign  corporation,  10023. 
transfer  of  accounts  as  fraudulent  conveyance,  8661. 
transfers  generally,  see  Transfer  of  Property, 
wage  preferences  as  passing  with  assignment  of  claim  for  wages, 

8985,  8689. 
who  may  make 

president,  3201,  3226. 

vice-president,  3247. 
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Assignments — Continued. 

who  may  make — continued, 
secretary,  3256,  3251. 
treasurer,  3266. 
general  manager,  329S,  330V. 

Assignments  for  Benefit  of  Creditors 

see  also  Insolvency,  Bankruptcy,  Creditors,  Receivers. 

appraisement  before  sale,  8632. 

assessment  by  court  to  enforce  liability  of  stockholders,  7373. 

assignee 

trust  companies  as,  8629. 
. ,    as  trustee,  8629. 

title  as  vested  in,  8630. 

power  to  sue,  8630,  8631. 

removal,  8631. 

sales  by,  8632. 

options  to'  buy,  8632. 

compensation  of,  8633. 

accounting  by;  8634. 

power  to  enforce  liability  of  stockholders,  7067,  7073,  7341. 

power  to  enforce  liability  of  officers,  3853,  3917. 

power  to  sue  to  recover  dividends  paid,  6211. 

a.k  necessary  party  to  action  to  enforce  liability  of  stocknold- 
ers,  7396. 
bankruptcy  proceedings,  effect  of,  8626. 
courts,  jurisdiction,  8632. 
creditors,  who  are,  8633. 
deed  of  assignment,  necessity  for,  8627. 
effect  of 

as  dissolution  of  corporation,  8634,  9052,  9056. 

as  ground  for  forfeiture  of  charter,  9125. 

as  barring  actions,  '8635. 

as  precluding  subsequent  appointment  of  receiver,  8887. 

on  subscriptions  to  stock,  1437. 

on  right  of  stockholder  to  sue,  6887. 

as  cutting  off  salary  of  officer,  4029. 

as  affecting  duty  to  file  annual  report,  4189. 

as  excusing  action   against  corporation   before   suing  stock- 

'      holders,  7406. 

.    estoppel  to  deny  corporate  existence  of  assig^nor,  715. 
estoppel  to  object  to,  8628. 
extraterritorial  effect,  9731. 
filing  deed,  8629. 

filing  of  claim  as  admission  of  corporate  existence,  7S3. 
foreign  corporations,  9728. 

inj,unction  in  another  state  to  prevent  assignee  from  acting,  9697. 
insolvency  in  general,  8605  et  seq.,  and  see  Insolvency, 
mode  of  making,  8626. 
outside  state,  9728,  9776,  3055. 
power  of  corporation  to  make,  8623. 
preferences  in,  8711  et  seq. 
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Assignments  fo^  Benefit  of  Creditors — Continued. 

preferences  in — continued.  ■ 

power  to  give,  8711. 

statutes  prohibiting,  8712,  8713. 

consent  of  stockholders,  8713. 

what  constitutes  assignment,  .8715. 

preference  to  stockholders,  8715. 

preferenc.e  to  trustees,  8716. 

for  advances,  8716!'    ' 

for  fees  of  attorneys,  8716. 
preferring  creditors,  8690  et  seq.,  and  see  Insolvency., 
'^presumption  as  tdpbwer  to  make,  8627. 
property  conveyed,  8630. 

good  will,  8630. 

trade  marks  arid  trade  names,  8630. 

corporate  books,  8630. 

exempt  property,  8630. 

franchises,  8630. 

unpaid  subscriptions  to  stock,  8630. 
sales,  8632. 
set-off  of  debts,  8789  et  seq.,  and  see  Insolvency. 

debts  not  due  at  time  of  assignment,  8797. 
setting  aside,  8631. 

by  appointment  of  receiver,  8631. 

for  fraud,  8631. 

jurisdiction  of  insolvency  coujrt^,  8632. 

parties,  8632. 
statutory  prohibition  in  case  of  insolvency,  8624. 

foreign  corporations,  8625. 

preferences,  8626. 
stockholders,  ratification  by,  8627. 
trust  fund  doctrine,  8635  and  see  Insolvency, 
validity  against  creditors  suing  in  sixty  days,  8632. 
who  may  make,  8627.     .  , 

directors,  3164,  3055  (outside  state),  8626. 

president,  3228,  8627. 

vice-president,  3248. 

general  manager,  3311. 

cashier,  3322. 

secretary,  8627. 

majority  stockholders,  8627. 

validating  by  stockholders,  8627. 

necessity  for  consent  of  stockholders  to,  2932. 

Assigns 

as  including  indorsee,  10093. 
meaning  of  word,  2191,  8592. 

Assistant 

service  of  process  on,  4427,  4429,  4437. 

Associations 

see    Massachusetts    Trusts,    Unincorporated    Associations,    Joint- 

IX     Priv.  Corp.-^2 
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Associations — Continued. 

Stock    Associations,    Clubs,    Employee's    Relief    Association-, 
Partnership  Associations. 

Assumed  Name 

of  corporation,  1687. 

Assumpsit 

against  promoters  to  recover  secret  profits,  293. 
by  pledgor  of  stock,  6700. 

for  conversion,  6692. 
by  stockholder  deprived  of  right  to  subscribe  to  increase  of  stock, 

5703. 
discrimination  in  dividends,  6114. 
for  recovery  of  dividends,  6130,  6131,  6256. 
^or  refusal  to  issue  certificate  of  stock,  5756. 
for  refusal  to  register  transfer  of  stock,  6399. 
money  counts,  see  Money  Had  and  Received,  Money  Paid, 
power  of  corporation  to  sue,  4248. 
to  enforce  liability  of  stockholders,  7365. 
to  recover  assessments  on  stock,  7537. 

Assumption  of  Debts 
see  Debts. 

Asylums 

as  eleemosynary  corporation,  86. 
as  public  corporation,  100. 
liability  for  torts,  5330  et  seq. 

At 

meaning  of,  2250. 

Athletic  Club 

dissolution  where  scheme  to  evade  dramshop  act,  9129. 
power  to  serve  liquor  to  members,  1801. 
power  to  stage  prize  fights,  1814. 
receiver,  8861  note. 

Attachment 

chapter  on,  4821-4963,  vol.  5. 
affidavits,  4916. 

who  may  make,  4916. 
I  sufficiency,  4917,  4918. 

attachment  of  property  of  foreign  corporation,  4918. 
against  corporations,  4824. 

foreign  corporations,  4826,  9491,  9318,  9749,  10281. 
corporation  as  "person,"  4825,  70. 
where  chartered  in  more  than  one  state,  4840. 
against  particular  corporations,  4876  et  seq. 
banks,  4876. 

deposits,  4876-4879. 

certificates  of  deposit,  4879. 

paper  deposited  for  collection,  4880. 
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Attachment — Continued. 

against  particular  corporations — continued, 
banks-^continued. 

specific  property  on  deposit,  4881. 
national  banks,  4882. 
insurance  companies,  4886. 
life  policies,  4886. 
fire  policies,  4887-4890. 
employer's  liability  policy,  4890. 
'    public  service  corporations  in  general,  4890. 
railroad  companies,  4892. 

land  occupied  as  easement,  4893. 
property  not  in  use,  4893. 
rolling  stock,  4895'. 

goods  in  possession  of  as  carrier,  4897. 
as  taking  of  property  without  due  process,  9491 . 
bond,  4911. 

power  of  corporation  to  execute,  1930. 
as  estoppel  to  attack  corporate  existence  of  obligee,  708. 
by  corporations,  4823,  4244. 

foreign  corporations,  4823,  9435. 
dissolution  of  corporation,  effect  of,  4903,  9206. 

dissolution  of  foreign  corporation,  9713. 
effect  as  creating  preference,  8709. 

effect  on  right  to  dividends  where  stock  levied  on,  4860. 
estoppel  of  attaching  creditor  to  deny  corporate  existence,  716. 
grounds  for,  4913. 

nonresidence,  4913. 

foreign  corporations,  4913,  9318. 

property  of  domesticated  foreign  corporation  as  nonresi- 
dent, 9318. 
transfer  of  property  in  fraud  of  creditors,  4914. 
in  action  by  pledgee  of  stock,  6690. 
in  actions  to  enforce  liability  of  stockholders,  7372. 
in  federal  courts,  4832. 
insolvency,  effect  of,  4901. 

preferences,  4902. 
intervention  in  by  foreign  corporation,  9432. 
mode  of  levying,  4924.     \ 

levy  on  shares  of  stock,  4860. 
of  corporate  property  by  stockholder,  6852. 
of  property  of  common-law  corporation  as  property  of  trustee, 

10504. 
of  property  of  nonresident  officer   of  foreign   corporation,   9943 

note, 
property  subject,  4841  et  seq. 

property  of  strictly  private  corporations,  4841. 
property  of  quasi  public  corporations,  4890. 

railroad  companies,  4892. 
property   of   corporation    as    subject   to    for    debt    of    stock- 
holder, 52. 
share  of  profits  of  stockholder,  6063. 
individual  property  of  stockholders,  4841. 
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Attachment— Continued. 

property  subject — continued. 

franchises,  4842. 

property  in  hands  of  officer  or  agent,  4843. 

deposits  with  state  officials,  4845. 

particular  property  of  foreign  corporation,  4845. 

corporate  bonds,  4875. 

shares  of  stock,  4847  et  seq.,  5632  et  seq. 

at  common  law,  4847. 

by  statute,  5635,  4848. 

in  equity,  5640. 

stock  of  foreign  corporation,  5641. 

situs  of  stock,  5640,  4851. 

after  sale  or  transfer  as  security,  4856. 

pledged  stock,  6647,  4856. 

effect  of  unregistered  transfer,  6354,  6361-6381,  4857. 

to  enforce  lien  On  stock,  5979. 

unpaid  subscriptions  to  stock,  7111. 

exemptions,  4846. 
receivership,  effect  of,  4905. 

levy  after  appointment  of  receiver,  4906. 

property  in  other  states,  4907. 

property  taken  out  of  state,  4908. 

property  of  foreign  corporation,  4908,  9749. 
remedy  by  as  precluding  receivership,  8885. 
residence  of  corporation  for  purpose  of,  862: 
rights   of  creditor   in    state   where   receiver   appointed   to   attach 

property  in  another  state,  9793. 
service  of  writ,  4921. 

on  de  facto  officer,  4923. 

on  attorney,  4923. 

taking  possession,:  4924. 

on  agents  of  domestic  corporation,  4924-4926^ 

on  agents  of  foreign  corporations,  4926-4930. 
effect  of  appearance,  4930. 

return  of  service,  4930. 
to    enforce    statutory    or    subscription    liability    of    stockholders, 

4862  et  seq. 
venue,  4912. 
writ,  4910. 

amendment,  4911^ 
wrofigful  attachment,  4935. 

liability  of  corporation  for,  4935. 

Attack 

see  Collateral  Attack. 

Attesting  V^itnesses 

see  Subscribing  Witnesses. 

Attorney  General 

as  necessary  party  to  injunction  suit  against  governmental  regu- 
lations, '7905. 
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Attorney  General — Continued. 

as  relator  in  quo  warrantoi  4999,  5004,  and  see  Quo  Warranto. 

mandamus  to  compel  bringing  of  quo  warranto,  9143. 

power  to  institute  action  to  oust  foreign  corporation,  10138. 

power  to  sue  to  dissolve  corporation,  9144.  . 

power  to  waive  ground  for  forfeiture  of  charter,  9135. 

refusal   to  sue   to  dissolve  as  authorizing  action  by  creditor  or 

stockholder,  9168. 
right  to  inspect  corporate  books,  4117. 

Attorneys 

advice  of  as  defense  to  officer,  3687,  3901. 

appearance  by,  see  Appearance. 

appointment  of  receiver  as  precluding  power  to  employ,  8900. 

as  eligfible  to  appointment  as  receiver,  8890. 

as  servant,  "employee"  or  "laborer"  within  priority  statute,  8984, 

7216,  7218. 
claim  for  services  against  receiver,  8965. 
compensation  of  officer  as,  3989. 
district,  see  District  and  Prosecuting  Attorneys, 
entrusting  with  custody  of  certificates  of  stock  as  estoppel,  6485. 
fees  as  preferred  claim,  9260,  8701,  8716,  8688,  8982. 

as  operating  expense,  8991. 

against  receiver's  certificates,  8959. 
including  fees  in  foreclosure  decree,  2376. 
notice  to  as  notice  to  corporation,  3456. 
■  payment  from  corporate  assets  for  services  to  officers  individtl- 

ally,-  3757.  , 
personal  liability  of  receiver  for  fees  of,  8944. 
power  of  corpbratibn  to  employ,  1860. 
power  of  corporation  to  practice  law,  253,  1792. 

corporation  as  "person"  entitled  to  license  as,  71. 
power  to  issue  stock  for  services  of,  5814. 
powers  of 

to  bind  corporation,  3137. 

acknowledgments,  2485. 

attendance  at  director's  meeting,  3068. 

making  affidavit  fpr, attachment,  4916. 

answering  garnishment,  4932. 

presumptiori  of  authority  to  sue,  4232. 

reporting  information  as  to  credit  and  standing  of  as  interstate 

commerce,  9576. 
requiring  payment   of   attorney's   fees   as   class   legislation,   7704, 

7720. 
service  of  notice  on,  4490.  .    . 

process,  4428. 

as  agent  of  foreign  corporation,  1 0354,  10355. 
as  "managing  agent,"  10388.  . 

attachment  or  garnishment,  4923. 

ori  agent  who  is  attorney  for  plaintiff,  4448. 
substitution,  4233. 
who  may  employ  -. 

directors,  3160. 
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Attorneys — Continued. 

who  may  employ — continued, 
president,  3238. 
treasurer,  3265. 
general  manager,  3283. 
cashier,  3326. 
stockholders  as  individuals,  2918. 

Attributes 

of  corporations,   12-16,  26. 

Auction 

see  also  Judicial  Sales,  Execution!!,  Foreclosure. 
sale  of  increase  of  stock  at,  5705. 
sale  of  stock  by  pledgee,  6681. 

Auctioneers 

license  to  corporation,  1791. 

Audit 

see  also  Claims,  Payment. 

accountants,  see  Expert  Accountants. 

claim  for  auditing  books  as  operating  expense,  8991. 

of  books  on  appointing  receiver,  8895. 

power  of  auditing  committee,  3179. 

power  of  president  to  contract  for,  3208. 

Auditor 

requiring  foreign  corporation  to  appoint  state  auditor  as  agent  to 

accept  service  of  process,  9917  note,  9921. 
service  of  process  on,  10321,  10366,  10371,  10400. 

Authentication 

of  corporate  books  and  records,  4061. 

Authority  , 

apparent,  see  Apparent  Authority. 

charter,  see  Charter. 

effect  of  want  of,  see  Ultra  Vires. 

foreign  corporations,  see  Foreign  Corporations. 

franchises,  see   Franchises. 

jurisdiction,  see  Jurisdiction,  Courts,  "Federal  Courts. 

license,  see  Licenses. 

of  corporations,  see  Powers  of  Corporations. 

of  directors,  see  Directors. 

of  ofificers  generally,  see  Powers  of  Officers. 

of  particular  officers,  see  President,  Vice-President,  Secretary, 
Treasurer,  General  Manager,  etc. 

of  receivers,  see  Receivers.  ' 

of  stockholders,  see  Stockholders,  Majority  and  Minority  Stock- 
holders. 

Automobile  Companies 

see  also  Taxicab  Companies. 

as  "manufacturing"  corporation,  128,  8806. 
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Automobile  Companies — Continued. 

powers 

to  borrow  money,  1895. 

to  lease  space  on  cars  for  advertising,  1788. 

to  form  corporation  to  rent  automobiles,  257. 

Automobiles 

power  of  president  to  hire,  3230. 
power  to  purchase 

corporation,  2027. 

general  manager,  3298. 

secretary,  325£i. 

Ayes  and  Noes 

at  corporate  meeting,  2767. 

B 

Bad  Faith 

see  Fraud,  Bona  Fide  Holders  or  Purchasers,  Motives,  Malice, 
Intent. 

Baggage-Master 

service  of  process  on,  4428. 

Bailments 

see  also  Pledges. 

liability  of  corporation  as  bailee  for  torts  of  agents,  5201. 

of  stock,  liability  of  bailee  for  conversion,  6476. 

officer  as  bailee,  3509. 

power  of  corporation,  2034. 

transaction  as,  6567  note. 

Ball 

see  Baseball. 

Ballast  Cars 

as  current  expense,  9001,  note. 

Ballots 

meetings  of  stockholders,  2767,  2966. 

Bankruptcy 

Chapter  62,   commencing  volume   8,   is   entitled   "Insolvency  and 

Bankruptcy,"    and    the    second    subdivision    deals    exclusively 

with  "Bankruptcy"  and  the  federal  laws  relating  thereto  as 

applied  to  corporations, 
chapter  on,  8605  et  seq.,  vol.  8. 
acts  of  bankruptcy,  8808. 

insolvency,  8809. 

fraudulent  conveyances,  8810. 

assignment  for  benefit  of  creditors,  8810. 

receivership,  8810,  8918. 

admission  of  inability  to  pay  debts,  8811. 

preference  of  creditors,  8699. 
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Bankruptcy — Continued. 

applicability  of  statute  tb  common  law  corporations,   10515,  and 

see  Massachusetts  Trusts, 
appointment   of  receiver   as'  precluding  bankruptcy   proceedings, 

8918. 
assessments  on  unpaid  stock,  7087. 
conflict  between  state  and  federal  courts,  8802. 
corporation  as  "person,"  70.   ' 
criminal  liability  for  offenses  under,  5399. 
discharge  of  corporation  in  bankruptcy,  effect  of,  3903,  7508. 

as  discharging  directors  from  statutory  liability,  3903. 

as  discharging  stockholders  from  statutory  liability,  7508. 
discharge  of  stockholders  or  subscribers  to  stock,  effect  of,  1436, 
7052,  7059. 

as  releasing  subscriptions  to  stock,  1436,  7052. 

as  releasing  statutory  liability  of   stockholders  to   creditors, 
7509. 

as  releasing  statutory  liability  of  officers,  3902. 
dissolution  of  corporation  as  affecting,  9199,  9711. 
distribution  of  assets,  8819. 
eflfect  of,  8820. 

as  dissolution,  8820)  9056. 

as  affecting  nonuser  as  ground  for  forfeiting  charter,  9119. 

as  cutting  off  salary  of  officer,  4028. 

as   excusing  action   against   corporation   before    suing   stock- 
holders, 7406. 

as  ousting  receivership  proceedings,  8918. 

as  precluding  enforcement  of  stockholders'  liability  by  cred- 
itor, 7349. 

on  assignments  for  benefit  of  creditors,  8626. 

on  eligibility  to  office,  2978,  2979. 

on  enforcement  of  stockholdf rs'  liability,  7099. 

adjudication   of  as   raising  presumption   of  prior  insolvenfcy, 
8613. 

estoppel  preventing  petition  for,  8817. 

federal  statute  as  suspending  state  insolvency  laws,  8618. 

filing  of  claim  as  admission  of  corporate  existence,  753. 

foreign  corporations,  9726. 

insolvency  laws  distinguished,  8617. 

involuntary  proceedings  against  corporations,  8803. 

what  corporations  within  statute,  8803,  8808. 

mercantile  corporations,  8804. 

trading  corporations,  8805. 

manufacturing  corporations,  8806. 

mining  corporations,.  8807. 

1910  amendment,  8808. 

unincorporated  companies,  8808. 
jurisdiction  of,  8813. 

principal  place  of  business,  8815. 

location  of  property,  8815. 

conflict  between  state  and  federal  courts,  8817. 
of  pledgee  of  stock,  right  of  pledgor  to  redeem,  6698. 
of  pledgor  of  stock,  right  of  pledgee  to  sell,  6673. 
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Bankruptcy — Continued. 

pendency  of  action  instate  court  as  affectiiig,  8620.  '  '" 

pendency  of  proceedings  as  bar  to  action  to  dissolve  corpbration, 

9170.  .  .    '     ,       •■! 

pleading,  8817.  ' 

power  of  bankrupt  to  vote  stock,  2806. 

power  of  bankruptcy  court  to  approve  reorganization;  8472. 
power  of  directors. 

to  admit  bankruptcy,  3169,  8802. 

to  file  petition  in,  3169. 
powers  and  rights  of  trustee,  8820. 

action 'to  compel-  dividend,  6081. 

action  to  recover  dividends  paid,  6211. 

actions  on  subscriptions  to  stock,  7070,  7073. 

actions  to  enforce   individual   liability  of  stockholders,   7341, 
7348. 

to  sue  to  set  aside  fraudulent  conveyance,  8677. 

right  to  attack  mortgage  for  want  of  consent  of  stockholders, 
2279. 

right  to  take  advantage  of  failure  of  corporation  to  comply 
with  statutes,  10067. 

title  to  share  of  profits  of  stockholders,  6063. 

effect  of  unregistered  transfer  of  stock  as  againstj  6335. 
preferences 

attachment  as  creating  preference,  8711. 

claim  for  wages  as  preferred  claim,  8686,  8689. 

mortgages  as  preference,  8705- 

remedies  in  case  of  invalid  preferences,  8784. 

voluntary  preference  of  creditors,  notice  to  creditors,  8701. 
principal  place  of  business  and  residence  within  bankruptcy  acts, 

870. 
priority  of  salaries  of  ofificers,  4029. 
receiverships,  8818. 

residence  of  foreign  corporation,  9296. 
restraining  stockholders'  suits,  6887. 
right  of  corporation  to  become  voluntary  bankrupt,  8801. 

estoppel,  8802. 

power  of  directors,  8802,  3169. 
sale  of  assets,  8819. 
setting  aside  proceedings,  8822. 

by  creditors,  8822. 

by  stockholders,'  8823. 
what  constitutes  insolvency,   8612. 

Banks 

see  also  National  Banks,  Savings  Banks, 
amendment  of  charter  of,  7611. 

impairment  of  obligation  of  contracts,  7611. 
as  public  or  private  corporations,  106. 
assessment  of  paid  up  stock,  7525. 

who  may  assess,  7534.         :'. 

mode    of   enforcing   statutory   liability    of    stockholders,    by 
assessment  by  public  officer,  7378, 
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Banks — Continued. 

change  of  state  into  national  bank,  8502. 

effect  of,  8503. 

liabilities  of  shareholders,  8505. 
consolidation,  authority  to  consolidate,  8320. 

what  constitutes  consolidation,  8303. 
deposit  in  as  estoppel  to  deny  corporate  existence,  687. 
deposit,  requirement  of  by  foreign  corporation,  9466. 
dissolution,  9019. 

by  forcing  assets  outside  state,  9054. 

voluntary  dissolution,  9070  notes. 

suspending  specie  payment  as  ground,  9094,  9115. 

miscellaneous   grounds,  9106. 

for  failure  to  make  reports,  9111   note. 

acts  of  bank  commissioner  as  dissolution,  8622. 

closing  doors  as  ground  for,  9126. 

effect  of,  9177. 

continuation  of  corporate  life  for  limited  period  after,  9221. 

power  to  engage  in  new  business  after,  9225. 
estoppel  to  deny  corporate  existence  of  indorser  of  note,  709. 
governmental  regulation  of,  7765  and  see  Governmental  Control. 
.  insolvency 

proof  of,  8615. 

stopping  payments  as  presumption  of,  8614. 

receiving  deposits  with  knowledge  of,  3794. 

set-off  of  debts,  8794. 
keeping  of  account  in  as  doing  of  business  by  foreign  corpora- 
tion, 10306. 
knowledge  of  officer  adversely  interested  as  imputable  to,  3480- 

3484. 
liability  for  torts,  see  generally  Torts. 

by  ratification,  5213  notes. 

conversion  by  officers,  5223  notes. 

fraud  of  cashier,  5232. 

libel,  5239  note, 
liability    of    directors    for    defalcations    of    president    or    cashier, 

3726-3728,  3735-3741. 
liability  of  stockholders,  7200,  7202. 

under  Arkansas  statute,  7333. 

enforcement  by  superintendent  of  banks,  7348. 
lien  on  shares  of  stock,  5963. 
notice  to  officers  or  agents  as  notice  to,  3453. 
power  of  Congress  to  create,  358. 

power  of  other  companies  to  engage  in  business,  1791. 
powers,  1814. 

engaging  in  other  business,  1815. 

to  act  as  depositary,  1817,  2034. 

to  engage  in  other  business  to  save  debt,  1818. 

to  act  as  surety  or  guarantor,  1871. 

to  act  as  agent,  1881. 

borrowing  money,  1893,  1894,  1896. 

donations,  2150. 

executing  negotiable  paper,  1907,  1908. 


INDEX.  10565 

[Beterenceg  are  to  pages. — Vol.   1,   pp.   1-1114;   Vol.    2,   pp.    1116-2223;  Vol.   3,   pp 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    4673-6986;    Vo.1.    6.    pp.    6987-7327- 

Vol.    7,    pp.    7328-8604;    VolJ    8.    pp.    8605-98^8;    Vol.    9,    pp.    9899-10622.] 

Banks — Continued.  ' 

powers — continued. 

loaning  money,  1899,  1902. 

purchase  of  bills  of  lading,  2035. 

purchase  of  notes,  2031,  2032. 

purchase  of  land,  2042. 

purchase  of  land  for  speculation,  2044. 

selling  hotel,  2141. 

taking  lease,  2185. 

taking  property  in  payment  of   debt,  2043. 
powers  of  officers 

directors,  3155,  3157. 

delegation  of  powers  by  directors,  3149. 

president,  3202. 

manager  of  branch  bank,  3278. 

vice-president,  3246. 

cashier,  see  Cashier. 

to  receive  special  deposits,  3097. 
preferences  among  creditors,  8717  et  seq.,  8735. 

effect  of  insolvency  on  deposits,  8717. 

statutes  prohibiting  preferences,  8719.         y 

preference  of  trust  funds,  8719. 

trust  funds  mingled  with  other  funds,  8720. 

fraud  in  receiving  deposit,  8724. 

special  deposits,  8726. 

collections,  8726. 

reception  of  checks  where  bank  insolvent,  8727. 

public  funds,  8728. 

preference  of  state  as  creditor,  8729. 

loans,  8730. 

conspiracy,  8730. 

New  York  rule,  8747. 
profit  on   sales  by  as  belonging  to  life  tenant,  6187  note, 
property,  of  or  held  by  as  subject  to  levy,  4876-4882. 

deposits  in  general,  4876. 

deposits  by  agents,  officers,  trustees,  4878. 

certificates  of  deposit,  4879. 

paper  deposited  for  collection,  4880. 

specific  property  on   deposit,  4881. 
receiverships,  8856. 

personal  liability  of  receiver  as  depositor  where  bank  fails, 
8944. 
recovery  on  implied  contract  where  express   contract  prohibited 

by  statute,  2710. 
regulation  of 

power  to  regulate,  7669. 

as  denial  of  equal  protection  of  the  laws,  7710. 
reorganization,  8476. 

right  of  depositors  to  sue  officers  for  negligence,  3819. 
right  of  stockholder  to  inspect  books,  4106. 
right  to  take  property  for  stock,  5808. 
safe  deposit  boxes,  see  Safe  Deposit  Boxes. 
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Banks — Continued. 

set-off  of  deposits  against  receiver,  8917. 
signature  of  contracts,  2459. 
taxation  / 

franchise  of  as  taxable,  8074. 

valuation  of  shares  of  stock  for,  8200. 

exemption  from,  8218,  8229,  8245  note, 
transfer  of  stock  after  suspension  of,  7302. 
ultra  vires  as  applicable   to,  2612  note, 
what  are  assets  of,  8610.    ' 
what  are  "banking"  corporations,  134. 
what  constitutes  breach  of  bonds  of  officers,  2988. 
what  constitutes  suspension  of  business,  7251. 

Bar 

see  Defenses,  Attorneys. 

Baseball 

power  of  street  car  company  to  aid  club,  1840. 

violation  of  Sunday  laws  as  ground  for ,  forfeiting  chatter,  9105. 

Battery 

see  Assault  and  Battery. 

Before 

see  also  Conditions  Precedent, 
meaning  of,  2934. 

Before  Death 

see  Gifts  Causa  Mortis. 

Begin 

commencement  of  business,  see  Business. 

commencement  of  corporate  existence,  see  Corporate  Existence. 
creation  of  corporation,  see  Creation  of  Corporations, 
when  limitations  begin  to  run,  see  Limitation  of  Actions. 

Belief 

see  Opinions,  Fraud,  Advice  of  Counsel,  Motives. 

Belligerents 
see  War. 

Beneficial  Corporations 
what  are,  135. 

Beneficiaries 

see  also  Trusts. 

of  common-law  corporation,  10485,  and  see  Massachusetts  Trusts. 

Benefits 

see  also  Profits. 

acceptance  of  as  ratification,  3411,  and  see  Ratification.,  . 

fraternal  societies,  see  Fraternal  Benefit  Societies. 

Benevolent 

what  is  benevolent  work,  2029.  :   , 
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Benevolent  Corporations  and  Societies 

grounds  for  expelling  members,  6742  note. 

loss  of  membership  in,  6738  npte. 

what  are,  139,  and  see  Charitable  Corporations. 

Bequests 

see  Estates  of  Decedents. 

Best  Evidence 
see  Evidence. 

Bets 

see  Gambling,  Exchanges,  Bucket  Shops,  Speculation. 

Betterments 

-as  operating  or  current  expense,  8990,  9001  note, 
receiver's  certificate  for,  8951. 

Bids 

at  foreclosure  sale,  2384. 

■i-riight  of  bondholders  to  pay  in  bonds,  8551. 
making  of  as  constituting  doing  business  by  foreign  corporation, 
9986.  ;: 

Bill  in  Equity 

.  see- Pleading,  Equity,  Creditor's  Bill,  Injunction,  etc. 

Bill  of  Exchange 

see  Bills  and  Notes. 

,  Billposters 

requiring  foreign  corporation  to  take  out  license,  9552. 

Bills  and  Notes 

The  power  of  corporations  to  execute  negotiable  instruments  is 
treated  of  in  chapter  26  in  volume  2,  pages  1903-1914.  The 
liability  thereon,  as  between  the  officer  or  agent  signing  and 
the  corporation  itself,  is  considered  at  length  in  the  chapter 
on  "Execution  of  Corporate  Instruments,"  beginning  on  page 
2431  of  volume  3. 

action  on  by  ^foreign  corporation  as  doing  business,  10010.. 

as  affected  by  subsequent  dissolution  of  corporation,  9194;     ; 

as  consideration  for  issue  of  stock,  5825-5833,  5857,  5860,  5868, 
5869,  5871,  5872,  5905. 

as  evidence  of  indebtedness,  8680. 

certified  checks  as  payment  in  cash,  5827. 

consideration,  1910. 

contents,  1910. 

corporation  as  bona  fide  holder,  8667. 
^'""' defenses,  1914.  ■'.■ 

dividend  payable  in  as  belonging  to  life  tenant,  6191. 

estoppel  of  drawer  to  deny  corporate  existence  of  discounting 
■tank,  662.  - 

estoppel  of  maker  to  deny  corporate  existence  of  indorsee,  662. 

execution  after  dissolution  of  corporati'on,  9195. 

failure  of  maker  (foreign  corpioration)  to  coniply  with  Statutes, 
10067.  '  • 
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Bills  and  Notes-7Continued. 

failure  to  pay  as  showing  insolvency,  8617,  8613. 

garnishment  of  where  deposited  in  bank  for  collection,  4880. 

illegality  of  because  foreign  corporation  has  not  complied  with 

statute,  10091. 
indorsement,  form  of,  2464. 
indorsement   of  to   corporation   as   estoppel  to   deny   corporate 

existence,  687. 
indorser   or   discounter   of  corporate   note   as  estopped  to   deny 

corporate  existence,  709. 
indorsers  (officers)  as  preferred  creditors,  8769. 
irregularities  in  executing  as  defense,  2446. 
judgment  note,  1906,  1731. 
knowledge  of  seller  (director)  as  imputable  to  buyer  (corporation) 

3498. 
liability  of  officers  as  signers,  2462  et  seq. 
liability  of  trustee  on,  10500  note. 

name  of  corporation  printed  or  written  at  top  or  on  side,  2479. 
Negotiable  Instruments  Law,  2481  and  see  Negotiable  Instruments 

Law. 
notes  for  illegal  dividends,  6209. 
of  de  facto  corporations,  628,  632. 
of  promoters  as  binding  on  corporation,  314. 

officers,  liability  on  as  affected  by  mode  of  signing,  2462  et  seq. 
overdrafts,  see  Overdrafts. 

ownership  of  by  consolidated  corporation,  8354. 
payee,  who  is,  2483. 
personal  liability  of  officers  on  for  failure  to  file  annual  report, 

4180. 
personal  liability  of  officers  who  sign,  2462  et  seq. 
power  of  corporation  to  execute,  chapter  on,  1903-1914,  vol  2. 

in  England,  1903. 

in  United  States,  1904. 

particular   corporations,    1906. 

limited  to  objects  of  corporation,  1907. 

express  or  implied  prohibition,  1908. 
power  of  corporation  to  give  note  to  officer,  357L 
power  to  execute  accommodation  paper,  1911. 

consent  or  ratification  of  stockholders,  1912. 

what  is  accommodation  paper,  1913. 

liahifity  of  corporation,  1914. 
power  to  indorse  or  transfer,  1909. 
power  to  take  as  security,  1807. 
priority  of,  8973  note. 

protest  of  as  evidence  of  insolvency,  8613,  8615. 
purchase    of   by    foreign    corporation    as    doing  business,   10021 

et  seq. 
reception  of  checks  by  insolvent  bank,  8727. 
regulation  of  where  result  of  interstate  commerce,  9649. 
renewal  as  preference,  8779. 

renewal  notes  as  contracting  of  indebtedness,  3894. 
seal,  effect  of,  2480. 
set-off  of  by  debtor  of  insolvent  corporation,  8795. 
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Bills  and  Notes — Continued. 

signature,  2462-2481. 

by  secretary,  2463. 

by  president,  2463. 

by  general  superintendent,  2463. 

by  director,  2463. 

with  corporate  name  "per"  or  "by"  officer,  2466. 

where  name  of  corporation  not  disclosed,  2466. 

where  name  of  corporation  after  name  of  officer,  2470. 

name  of  corporation  followed  by  name  of  officer  and  title, 
2472. 

where  promise  that  of  corporation,  2475. 

where  promise  in  name  of  officers  as  officers,  2476. 

use  of  word  "for"  with  name  and  title  added,  2478. 

use  of  word  "as,"  2479. 

effect  of  Negotiable  Instruments  Law,  2481. 
taking  note  as  engaging  in  new  business  after  dissolution,  9177. 
taking  of  by  foreign  corporation  as  constituting  doing  business, 

9993. 
to  corporation  after  dissolution,  9179. 
ultra  vires,  2669. 

as  defense  to  third  person,  2590,  2591. 

ultra  vires  transfer  fully  executed,  2646. 
use  of  word  "I"  or  "we"  in  promise,  2465. 
who  may  make  or  execute 

president,  3210-3219,  3205. 

vice-president,  3247,  3245. 

secretary,  3254. 

treasurer,  3262,  3266. 

general  manager,  3292-3296. 

cashier,  3319. 

executive  committee,  3178. 

receiver,  8932. 

effect  of  want  of  authority,  3129. 

Bills  of  Discovery 

see  Discovery,  Creditors'  Bills,  Supplementary  Proceedings. 

Bills  of  Lading 

apparent  authority  of  officers  to  issue,  3109. 
liability  of  corporation  for  fraud  of  agents,  5232. 
power  of  corporation  to  purchase,  2035. 
transfer  of  as  preferring  creditor,  8704. 

Bills  of  Sale 

execution  of,  2434  et  seq. 

Blank  Assignments 

see  Transfer  of  Stock,  Bills  and  Notes. 

Blan(ks 

see  also  Alteration  of  Written  Instruments, 
in  assignment  of  shares  of  stock,  6308,  643?. 

power  to  fill  in,  6310. 
in  certificates  of  stock,  5781, 
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Blanks — Continued. 

in  corporate  bonds,  1958. 

as  affecting  negotiability,  1976. 
in  incorporation  papers,  effect  on  subscription  to  stock,  1161. 
power  of  vice-president  to  fill  up,  3248. 

Blue  Sky  Laws 

as  affecting  power  to  issue  stock,  S8S1,  5852. 

in  Iowa;  5860,  5909. 
as  defense,  2971. 
constitutionality  and  nature  of,  7714. 

Board  of  Control 

as  corporation,  450  note. 

Board  of  Directors 
see  Directors. 

Board  of  Health 

as  corporation,  119. 

Board  of  Trade 

as  corporation,  119,  and  see  Exchanges.  , 

as  corporation  for  pecuniary  profit,  133. 

as  public  utility,   145. 

brokers,   see  Brokers.  .  ,' 

cancellation  of  membership  for  failure  to  pay  annual  assessment, 

6739  note, 
right  to  refuse  new  member,  6722  note, 
transfer  of  membership,  6732  note. 

Boards 

as  quasi  corporations,  117. 

Boats 

see  Shipping,  Steamboats,  Steainbo^^t  Companies,' Ferries,  Ferry 
Companies. 

Boilers '•;■;     ■    .  ,■■•■■<-.  :.,;■         ,.;■.,,,...,,       ^-,  ,, 

liability  of  corporation  for  explosion  of,  5258  note. 

Bona  Fide  Holders  or  Purchasers         < 

see   also    Negotiability.  '  v       *■     ui;  ..  , 

as  affecting  liability  of  purchasing  corporation  for  debts  of-'seller, 
8393-8400.  '    ■  ■    '     , 

fraud,  8393.  ,  ,      .    ., 

notice  of  claims,  8396. 

where  consideration  is  shares  of  stock  of  pnrchaser, 
corporation  as,  8667.  "       ■ 

from  assignee  for  benefit  of  creditors,  8717;!,  r.i  .  :  ;    ,; 

notice  to  officers  or  agents  as  imputable  to  corporation,  3470. 
of  bond  or  note  given  .for  illegal  dividend,  6209., 
of  corporate  bonds,  wh.o  are,  1980-1987,  and  see,  Bonds., 
of  shares  of  stock,  5789,  6474,  6302,  and  see  Transfer,  of 'Stock. 

by  transfer  from  trustee,  6442.  . 

by  transfer  from  executor  or  administrator,  6452^ 
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Bona  Fide  Holders  or  Purchasers — Continued. 

of  shares  of  stock — continued. 

by  transfer  from  guardian,  6461. 

effect  of  notice,  6488,  6302. 

necessity  for  consideration,  6491. 

pledgee  of  stock  as,  6491,  6664, 

where  prior  transfer  not  registered  on  books,-,6381, 

necessity  for  where  recovery  sought. because  stock  unauthor- 
ized, 5789. 

restriction  of  right  to  vote  to,  2784. 
receiver's  certificates,  8957. 
reorganized  corporation  as,  8583. 

Bond  Dividends 

right  of  life  tenant  to,  6191. 
what  are,  6120,  and  see  Dividends. 

Bond  Issue 

definition,  1965. 

Bonded  Indebtedness 

what  is,  1918,  1865,  1933. 

Bonds 

I.    In  General. 
action  on  by  foreign  corporation   which  haS  not 'icOttig>lied  with 

conditions  precedent  to  do  business  in  state,  9649;^  iiiir.?'^ 
as  consideration  for  stock,  5825,  5826.       .■  V.I        ,e'.,:i' x-i 
as  inuring  to  consolidated  corporation,  83:54.  ;•  :        ■    isvt  i?j;!io.v 
dissolution  of  corporation  as  discharging  sureties  on,' 5176. 
estoppel  of  ■  parties  to  attack  i corporate  existence'  of 'obKgeepr708. 
municipal  aid  bonds,  see  Municipal  Aid.     '       sa: 
of  indemnity,  lost  certificates  of  stock,  5796-5801. 
of  officers,  see  Official  Bonds, 
of  promoters  as  binding  on  corporation,'311. 
oflfer  to  give  as  precluding  receivership,  8889i'       -^ 
on  appeal,  see  Appeal  Bonds. 
power  of  banks  to  deal  in,  1815,  1816. 
power  of  corporation  to  purchase,  2032. 
power  of  nationial  banks  to  sell,  1816. 
\    requiring  deposit  of  by  foreign  corporation,  9934.? 
sale  of  as  interstate  commerce,  9622. 
supersedeas  bond,  8711.  ..■■-  ,  .-u-;:     ^o 

taxation  of  federal  bonds. by  state,'. 8032,     '  '■  ■  'tgl 
validity  where  executed  after  dissolution- Jof  ciirfp6ratiDnjs9175. 

II.    Of  CqR?ORATioNs.      ^  ,p.rf., •,„,:£ 
Corporate  bonds  are  the  subject  of  chapter  27  jnypluj^he  2.    They 
are  also  incidentally  treated  of  in  volume,  3  in  the  chapter  on 
"Mortgages." 
-    .chapter  on,.  1915  et  seq.,  vol.  2.: 
amount,  1940. 

charter  limit,  1940. 

IX    Priv.  Corp— 43. 
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Bonds — Continued. 

amount — continued. 

of  recovery,  2021. 
attachment  of,  4875,  4911. 
bona  fide  holders,  1980. 

purchasers  from  bona  fide  holders,  1981, 
as  dependent  upon  consideration,  1981. 

transfer  as  collateral,  1981. 
as  dependent  on  time  of  transfer,  1982. 
transfer  after  maturity,  1982. 
effect  of  overdue  interest  or  coupons,  1982. 
as  dependjCnt  on  notice,  1983. 
actual  notice,  1983. 
constructive  notice,  1983.    , 
duty  to  inquire,  1983. 
notice  from  face  of  bonds,  1985. 
notice    from    relationship    of    transferor    to    corporation, 

1986. 
notice  to  trustee  as  notice  to  bondholders,   1987. 
presumptions  as  to,   1987. 
burden  of  proof,  1987. 
what  law  governs,  1980. 
cancellation,  20O5. 

action  by  corporation,  2005. 
certification,  1959. 

by  trustee,  1960. 
collateral  security  for,  2005. 

stock,  2005. 
committee,  bondholders,  2023  and  see  Reorganization, 
conditions  precedent,  1932. 

payment  for  capital  stock,  1932. 
consent  of  stockholders,  1933,  2022. 
consent  of  public  service  commission,  1934. 
mortgage,  1939. 
consideration,  1941. 
necessity  for,  1941. 
property,  1941. 
constitutional  and  statutory  provisions,  1941.        i 

limiting  to  money  paid,  labor  done  or  property  actually 
received,  1941. 
paying  or  securing  antecedent  debts,  1943. 

pledge  of  bonds,  1944. 
issuance  below  par,  1946. 

fictitious  increase  of  indebtedness,  1949. 
purchase  by  officers  of  corporation,  1951. 
pledge  of  bonds,  1951. 
as  affected  by  usury  statutes,  1952. 
statutes,  1953. 

prohibiting  sale  of  at  less  than  par  as  applicable  to  sale? 
outside  state,  9333. 
bonds  or  stock  as  bonus,  1955. 
construing  with  mortgage,  1960. 
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Bonds — Cbntinued. 

construing  with  mortgage — continued. 

which  controls,  1961. 
conversion  of  stock  into,  60S2-60S8. 
coupons,  see  Coupons, 
debentures,  1917. 
defenses,  1993. 

laches  in  organizing  corporation,  1993. 

board  of  directors  not  legally  constituted,  1993. 

violations  relating  to  negotiation  of  bonds,  1993. 

corporate  meeting  outside  state,   1993. 

mortgage  executed  outside  state,  1993. 

limitations  as  barring  original  debt,  1994. 

sale  made  by  unauthorized  officer,  1994. 

estoppel  to  deny  liability,  1994. 

want  of  power  to  issue,  1994. 

excess  above  debt  limit,  1995. 

usury,   1995. 

alterations,  1995. 

failure  to  comply  with  conditions  precedent  or  charter  restric- 
tions, 1995. 

want,  failure,  illegality  or  inadequacy  of  consideration,  1996. 

want  of  title,  1997. 

diversion,  1998. 

misapplication  of  proceeds,  1998. 

payment,   1999. 

estoppel  to  set  up  defenses,  1999. 
definition,  1917. 

bills  and  notes  distinguished,  1909. 

stock  distinguished,  1918.        ' 

as  in  reality  preferred  stock,  6022. 

as  debts  within  statute  imposing  personal  liability  on  officers, 
3896. 
delivery,  1965. 

necessity  for,  1965. 

by  whom,  1965. 

time  for,   1966. 
deposit  of  with  reorganization  committee,  8517. 

as  making  depositor  a  party,  8523. 
estoppel  to  attack  on  ground  of  want  of  corporate  existence,  715. 
exchange  for  new  bonds,  1971. 

rescission,  1971. 

cancellation  of  old  bonds,  1971. 
exchange  of  all  of  corporate  property  for,  6827. 
exchange  of  bonds  for  stock,  11967. 

as  terminated  by  consolidation  of  corporation,  8407. 

nature  and  effect  of  agreement,  1967. 

rights  of  bondholders,  1968. 
execution  against  mortgaged  property,  2025. 
failure  to  pay  interest  on  as  evidence  of  insolvency,  8614. 
form  and  contents,  1957. 

conditions,  1957. 
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Bonds — Continued. 

form  and  contents — continued. 

place  of  payment,  1957. 

name   of  corporation,   1958. 

distribution  of  assets,  1958. 

maturity,   1958. 

interest,   1958. 

blanks,  1958. 

provision  in  for  payment  outside  state  as  constituting  doing 
business  outside  state,  10312. 
guaranty  of,  1988. 

power  to  give,  1988,  1868. 

negotiability,   1979. 

irregularities  as  defense,  1989. 
in  payment  of  bid  at  foreclosure  sale,  2384. 
indorsement,  1959. 

by  state,  1960. 
interest  on  after  dissolution  of  corporation,  9260. 
issuance,  1963.     . 
"    '^     when'bonds'deeinSd  issued,  1963. 

execution  as  issuance,  1964. 

after  execution'  of  subsequent  mortgage,  1965. 

injunction  in  another  state  against  issuance  of,  9678. 

as  fraudulent  conveyance,  8659. 

validity  of  reorganisation  agreement  as  to  issuance  of,  8509. 
kinds  of,  1918. 

negotiable  and  non'negotiable,  1919, 

coupon  bonds,  1919-  ' 

convertible  coupojf'bonds,  1919. 

funding  and  refunjiing  bonds,  1920. 
, . .      registered  bonds,  "1920. 
■"   ■■'    ■  income  bonds,  l922i' " 

liability  of  director  on  for  failure  to  file  annual  report,  4181.. 
lost  bonds,  2024.  •  '  ' 

maturity,  1999. 

days  of  grace,  2000.. 

acceleratiau-  of,  2019. 
negotiability, '  1972.       " 

seal,  1972. 
■'    '    ■■'■'statutes,  1574, -•19?8'. 

registered  bonds,  1974. 

as  affected  by  contents  of  bond,  1975. 

Negotiable   Instruments  Law,  1978. 

of  guaranty  indorsed  on  bond,  1979. 

wjia,t,  law.  governs,  1979. 
of  de  facto  corporations,  633. 
ownership  of,  1966. 

by  stockholders,  1966. 

..by  directors,  1966; ' 
payinent,  2000.' 

of  interest,  2000. 

payment  or  purchase,  2001. 
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Bonds — Continued. 

payment — continued. 

before  maturity,  2002. 

necessity  for  demand  for,  2002. 

before  payment  of  dividends,  6096. 
pledge  of,  1989. 

power  to  pledge,  1989. 

rights  of  pledgee  or  purchaser  from,  1991. 

assignment  of  equity  of  redemption,  1993. 
power  to  issue,  1928. 

in  general,  1928. 

negotiable  bonds,   1929. 

refunding  bonds,  i  1929.  ■ 

convertible  bonds,  1929. 
■-,  1.  ..,.   as  affected  by  power  to  mortgage,  1929,  1939. 

implied  power,   1929. 

attachment  bonds,   1930. 

bond  for  costs,  1930. 

appeal  bond,  1930. 

reissuance,  1930. 

constitutional  or  statutory  restrictions,  1930. 

for  ultra  vires  purpose,  1931. 

to  aid  another  corporation,   1931.  K' 

to   pay  promoter,    1931.  .  JV 

in  payment  of  dividends,  1931.     ■■','•'- 

perpetual  bonds,   1932.  '  '' 

power  of  reorganized  company  to  issue,  8580. 

power  of  consolidated  corporation  to  issue,  8357,  1930. 
priorities  between  bonds  of  same  issue,  2408. 
priorities  between  different  bond  issues,  2409. 
ratification,  1940.  •, 

by  legislature,  1940.  . 
reissuance,  1930,  1964. 
reorganizatioiii  rights  of  bondholders,' 8S45. 

purchase  at  forced  sale,  8547-8550. 

payment  of  bid  in  bonds,  8551.  C- 

rights  of  second  mortgage  bondhol'ders,  8551. 

minority  bondholders,  8552-8557. 

nonparticipating  bondholders,  8557.1 
request  to  sue  as  condition  to  foreclosure  by  mortgage  trustee, 
::    :  ::r2335. 
rights  and  remedies  of  bondholders,  2016. 

what  law  governs,  2017. 
■  ?;    actions  on  bonds  and  coupons,  2017. 

provisions  accelerating  maturity,  2019. 

actions  to  set  aside  ultra  vires  actSj  2021. 

amount  of  recovery,  2021. 

obtaining  return  of  bonds,  2021. 

right  to  sue  to  dissolve  corporation,  9172. 

application  for  a  receivership,  ■88471 

as  necessary  parties  in  application  for  receiver,  8894. 

in  connection  with  reorganization,  see  Reorganization. 
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rights  and  remedies  of  bondholders — continued. 

of  minority  bondholders,  2022. 

rights  of  on  reorganization,  8SS2.- 

legislative  authority  to  deprive  bondholder  of  rights  by 
authorizing  majority  of  bondholders  to  force  him  into 
reorganization  of  mortgagor  corporation,  8499. 
rights  of  bondholders  in  connection  with  mortgage,  2299-2307. 

suit  to  foreclose,  2301-2305. 

actions  against  trustees,  2305. 

actions  against  mortgagor  or  third  persons,  2306. 

injunction   suits,   2307. 

in  proceeds  of  mortgage  foreclosure,  2405-2407. 

to  intervene  in  foreclosure  suits,  2350-2355. 
satisfaction   of  by   acceptance ,  of   new   securities   in   reorganized 

corporation,  8527. 
seal,  who  may  affix,   1730. 
sinking  funds,  .2003. 

investment,  2004. 
stolen  bonds,  2024. 
subscriptions  to,  1961. 

conditions,  1961. 

cancellation,  1961. 

underwriting,  1962,  1927. 

measure  of  damages  for  breach,  1962. 

assignment  of,  1962. 

as  trust  fiind,  1963. 

rescission,  1963,  1962. 
surrender  of  as  satisfaction  of  mortgage,  2297. 
taxation  of,  8177. 

of  foreign  corporations,  8178. 

bonds  owned  by  nonresidents,  8179-8181. 

as  double  taxation,  8028. 

where  deposited  by  foreign  corporation,  8196. 
transfer  of,  1966. 

by  mere  delivery,   1966. 

as    included    in    transfer    of   property,    1966. 
trustee  as  agent  of  bondholders,  2311. 
underwriting,  1927,  1962. 

rights  of  underwriters  to  interest,  971. 
validity   of   as    determined   by   law   of   situs    of   mortgaged  land, 

9833. 
validity  of  where  mortgage  ultra  vires,  2583. 
value  of  as  test  of  value  of  property  for  rate  regulation,  7851. 
voting  at  meetings  of  stockholders,  2812. 

Bonus 

see  also  Gifts. 

bonds  as,  1955. 

power  to  give  in  addition  to  salary,  4012,  4021. 

stock  as,  5846,  1955. 

increase  of  stock,  5847. 
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Bonus — Continued.  j 

stock  as — continued. 

rights  of  holders,  6043. 
to  promoter,  282  note. 

Book  Accounts 

see  Accounts. 

Bookkeeper 

as  agent  or  employee,  2997,  8985  note.  • 

as  laborer  or  servant,  7217. 

notice  to  as  imputable  to  bank,  3467. 

power  of  general  manager  .to  employ,  3284. 

power  to  answer  garnishment,  4932. 

service  of  process  on,  4427,  4435,  10400. 

Books 

see  also  Directory. 

contract    with    state    commission    for    as    doing    of    business    by 

foreign  corporation,  9959. 
inspection  of,  see  Inspection  of  Corporate  Books  and  Papers, 
limiting   sale    of    to    retailers    who    agree    to    maintain    price    as 

unlawful  restraint  of  trade,  5503. 
mileage  books,  7819. 
of  corporation,  see   Corporate  Books  and  Papers. 

Boom  Companies 

as  quasi  public,  109. 

eilect  of  consolidation,  8350  note. 

power  to  contract,  1849. 

Borrowing  and  Loaning  Money 

"Power  to  Borrow  and  Loan"  is  the  title  of  chapter  25,  in  volume  2- 

Reference   should  also  be  made  to   Debts  and  Debt  Limits, 

in  this  index, 
as  interstate   commerce,  9630. 
by  state  from  corporation  as  waiver  of  ground  for  forfeiture  of 

charter,  9132. 
interest,  see  Interest, 
liability  of  officers  for  loans,  3880. 

bad  loans,  3679-3682,  3710,  3711. 
loan  as  device  to  cover  underpayment  for  stock,  5934. 
loan  as  preferred  claim,  8730. 

as  operating  expense,  9005,  8990. 
loans  by  corporation  to  officers,  3629. 
loans  by  directors  or  other  officers  to  corporation,  3627. 
loans  by  foreign  corporation  as  constituting  doing  business,  9987, 

9968  note, 
loans  by  stockholder  to  corporation,  6842. 
personal  profits  of  officer  in  making  loans,  3568. 
power  as  including  power  to  issue  preferred  stock,  6007. 
power  as  including  power   to  mortgage,   2231. 
power  of  corporation  to  borrow,  1890. 

purpose  for  which  borrowed,  1892. 
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Borrowing  and  Loaning  Money — Continued. 

power  of  corporation  to  borrow — continued. 

nature  of  corporation,  1893. 

charter  or  otlier  restrictions,  1895. 

extent  of  power,  1896. 

limitations  as  to  amount,  1897. 

defenses  to  recovery,  1897. 

illegality  as  defense,  2698-2704. 

to  pay  (Jividends,  6099.  . 
power  of  corporation  to  loan,  1898,  1813. 

to  further  corporate  interests,  1900. 

surplus  funds,  1900.. 

charter  or  other  restrictions,  1901,  1809-1812. 
power  of  receiver,  8926. 

power  to  issue  stock  to  pay  for  procuring  loan,  5814. 
ultra  vires  as  defense,  2625,  2668,  2689. 

where  contract  executed,  2649. 
usury;  see  Usury. 

whether  contract  a  Ipan  or  a  subscription  to  stock,  1125:. 
who  may  act,  3128. 

directors,  3161. 

president,  3219. 

vice-president,  3246. 

secretary/ 3254.    . 

treasurer,  3262,  3267. 

general  manager,   3291. 

cashier,  3320. 

Boss 

see  General  Manager,  Foreman. 

Bounties 

exemption  from  taxation,  8215. 

Boxes 

see  Safe  Deposit  Boxes,  Key. 

Boycott 

injunction  against,  5166. 

Brakeman  ' 

liability   of   railroad    company   for   assault   by,   5217   note,   SZ19, 
5220  note. 

Brakes 

see  Air  'Brakes. 

Branch  Lines 

requiring  operation  of,  7740. 

Branch  Manager 

powers,  3278,  and  see  Gfeneral  Manager.       i 

Breach  of  Contract 

see  Contracts.  ;  .       , 
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Breach  of  Trust 

see  Officers,  JPirectors,,]Uiabilities  qf  Officers,  Liabilities  of  Stock- 
"  holders,  Majority  and  Minority  Stockholders,   Stockholder's 
Suits. 

Brewing  and  Distillery  Companies 
powers,  1818. 

contracts  in  general,  1847. 

donations,  2152. 
■■:    -  guaranty,  1878,1879. 

loan  of  money,  1900. 

purchase  of  land,  2047. 

purchase  of  hotel  furniture,  2029. 

taking  lease  for  saloon,  2185,  2186. 
ultra  vires  as  defense  to  subscription  by,  2628. 

Bribes 

as  belonging  to  corporation,  3560.  . 

Bridge  Companies 

as  de  facto  corporations,  638-640. 
as  public  corporations,  7573  note, 
as  subject  to  regulation,  7669. 

federal  regulation  of,.-  7664.  . 

power  of  state  to  regulate  rules  of  interstate  bridge,  7788. 
criminal  liability  for  failure  to  light,  5400. 
■  dissolution,  see  generally  Dissolution. 

ipso  facto,  9042. 

nonusei"  of  franchise's,  9115,  9120  note. 

lease,  9125. 

effect  of,  9178. 
execution  against,  4891. 
power  of  Congress  to  create,  359,  172. 
powers 

purchase  of  land,  2042. 

transfer  of  corporate,  property,  2170. 

Brokerage  Companies 

as  mercantile  company,  8804. 

as  trading  companies,   123. 

service  of  process  on  foreign  correspondent,  10343,  10344. 

Brokers    ''    > 

see  also  Factors,  Agents. 

as  pledgee  where  stock  bought  on  margin,  6634. 

control  over  stock  held  in  name  of,  8848,  8849. 

customs  of,  see  gien«rally  Customs  and  Usages, 
customs  among  stockbrokers,  6295.' 

intrusting  with  custody  of  stock  assigned  in  blank,  6484  et  seq. 

liability  as  subscribing  witness  to  assignment  of  stock,  6477. 

liability  for  selling  stock  without  title,  6475. 
stolen  stock,  6476. 

liability  of  officers  for  misapplication  of  proceeds  of  goods  con- 
signed for  sale,  3778. 

license  tax,  9610. 
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Brokers — Continued. 

marshalling  securities  where  stock  of  broker  and  of  customers  is 

pledged,  6665. 
payment  of  commissions  to  for  sale  of  stock  as  affecting  issuance 

below  par,  5851. 
place  of  sale  of  pledged  stock  on  default,  6682. 
pledge  of  stock  by,  6488. 
pledge  of  stock  with,  6486  et  seq. 
prohibiting  business   by   insurance   brokers   representing  foreign 

corporations,  9629. 
redemption  of  stock  by  customers,  identification,  6699. 
repledge  of  stock  held  on  margin,  6652. 
sale  of  pledged  stock,  6675  notes, 
sales  by  as  interstate  commerce,  9606. 
service  of  process  on  as  agent  of  corporation,  10352. 
ticker  service  as  interstate  commerce,  9576. 
ultra  vires  as  defense,  2623. 
who  may  employ 

president,  3209. 

general  manager,  3284. 

secretary,  3254. 

Brotherhood  of  Locomotive  Engineers 
grounds  for  expelling  members,  6751. 

Bucket  Shops 

see  also  Exchanges. 

dealing  with  as  ground  for  expelling  member,  6746. 

receivership,  8965,  8872  note. 

fiuilding  and  Loan  Associations 

amendment  of  by-laws,   1045  notes,   1057  note. 

as  benevolent  association,  141. 

as  mercantile  companies,  8804. 

assignments  for  benefit  of  creditors,  8628,  8631,  8632. 

bankruptcy,  8620  note,  and  see  Bankruptcy. 

by-laws,  see  By-Laws. 

consolidation 

lyhat  constitutes,  8303  note. 

authority  to  consolidate,  8320. 
dissolution,  9019,  9093. 

estoppel  of  members  to  deny  corporate  existence,  735. 
foreign  corporations 

impairment  of  obligation  of  contract,  9477. 

as  contrary  to  public  policy,  9405. 

requiring  deposit  of  securities,  9934  note. 

deposits  by,  rights  of  local  creditors,  9747. 

statutes  as  retrospective,  10084. 

what  constitutes  doing  business,  9957. 
loans  by,  9988  note, 
income  tax,  8295  note, 
nature  of,  136,  246. 

notice  to  officer  or  agent  as  notice  to  corporation,  3453. 
power  to  create,  136,  141,  246,  259. 
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Building  and  Loan  Associations— Continued. 

powers,  1819. 

borrowing  money,  1893,  1894. 

executing  negotiable  paper,  1907. 

preferred  stock,  issuance,  6004  note. 

purchase  of  land  for  speculation,  2044. 
powers  of  officers,  3090. 
preferences  of  members  as  creditors,  8778. 
receivers,  8856,  and  see  Receivers. 

regulation  of  as  denial  of  equal  protection  of  the  laws,  7710. 
regulation   of  as   impairing  obligation   of  contract,   7611. 
reorganization,  8476. 
right  of  members  to  withdraw,  6734. 
right  of  pledgee   of  stock  to  sue,  6661. 
solvency,  presumption  as  to,  8613. 
tax  on  as  franchise  tax,  8078. 

Building  Companies 

as  manufacturing  company,  8806. 

Buildings 

see  also  Architects. 

assessment  of  paid-up  stock  for  erection  of,  7528. 

contract  to  furnish  material  and  construct  as  interstate  commerce, 

9620. 
exemption  from  taxation,  8250. 
power  to  erect,  1798,  1834,  1838. 
power  to  lease  part  of,  2182. 

Burden  of  Proof 

acceptance  by  corporation  of  subscription  to  stock,  1134. 

amount  of  secret  profits  of  officer,  3552. 

attack  on  governmental  regulations,  7889. 

authority  of  officers  and  agents,  3138. 

bona  iide  holder  for  value,  6287. 

bona  fide  holder  of  bonds,  1987. 

by-laws,  989. 

compensation   of  officers,  4031. 

compliance  by  foreign  corporations  with  conditions,  10167  et  seq. 

corporate  existence,  902. 

dealings  between  corporation  and  its  officers,  3586. 

existence  of  corporate  powers,  1786. 

fairness   of  contract  between   corporations   having  common  offi- 
cers, 3643. 

fraud,  1343. 

fraudulent  conveyances,  8680. 

general  rules  as  to,  4686-4699. 

■in  action  for  failure  to  make  or  false  reports,  4209. 

in  actions  on  stock  subscriptions,  1487. 

in  criminal  prosecution  of  corporations,  5404. 

in  foreclosure  suit,  2364-2.366. 

in  quo  warranto  proceedings,  5030. 

in  stockholders'  suits,  7003. 
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Burden  of  Proof — Continued. 

in  voluntary  dissolution  proceedings,  9079. 

insolvency,  8613,  8878,  7306. 

laches,  6139. 

overvaluation  of  property  taken  for  stock,  5889,  5891. 

ratification,  3424. 

by  stockholder  of  act  of  proxy,  2837. 
reasonableness  of  salary,  4039. 
secret  profits  by  promoters,  300. 
solvency,  7306,  .8613,  8878. 
subsci;iptions  to  stock,  1255. 
to  show  dividend  one  of  capital,  6206. 
ultra  vires,  1867. 

Burial 

see  Cemetery  Companies. 

Bus 

see  Stages,  Taxicab  Companies* 

Business  -: ;  :^: 

see  also  Abandonment,  Nonuser. 

abandonment  or  suspension  of  by  corporation,  see  Abandonment, 
as  commerce,  see  Commerce.  , 

at  corporate  meetings,  see  Corporate  Meetings. 

at  adjourned  meetings,  2773. 
at  directors'  meetings,  see  Directors., 
"business  in  the  state,"  9540  note.  „ 
business  indebtedness,  8382. 
carrying.on  by  receiver,  8858,  9253. 
change  of 

statutory  authority  for  as  impairing  obligation  of  contract, 
7575. 

power  of  stockholders  to  amend  charter  so  as  to  entirely 
change  business,  7631. 

change  of  place  of  as  ground  for  receivei:,  8862. 
competition,  see  Competitors,  Competition, 
conditions  precedent  to  right  to  cbmm3nce,  377. 
;   stock  subscriptions,  1559. 

payment  of  stock  subscriptions,  1597. 
consolidation,  see  Consolidation. 

creation  of  trust  to  carry  on,  see  Massachusetts  Trusts, 
.dissolution  of  corporation  as  affecting  right  to  continue,  9177. 

power  to  engage  in  new  business  after  dissolution,  9225. 

power  of  receiver  to  carry  on  after  dissolution,  9253. 
exigencies  of  as  authorizing  sale  by  directors  or  majority  stock- 
holders of  all  of  corporate  property,  2158,  6823. 
failure  to  comnience  within  specified  time  as  dissolving  corpora- 
tion, 9043. 

as  ground  for  dissolution,  9110. 
foreign  corporations,  see  Foreign  Corporations, 
good  will,  see  Good  Will, 
holding  of  stockholders'  meeting  as,  2731,  2732. 
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Business— Continued. 

insolvency,  see  Insolvency,  Bankruptcy,  Receivers. 

interstate  business,  see  Commerce. 

interstate  commerce,  see  Commerce. 

inutility  or  impracticability  of 'as  ground  for  dissolution,  9127. 

kinds  of,  see  Kinds  of  Corporations. 

mechanical,  what  is,  228,  7207  note. 

merger,  see  Merger. 

monopoly,  see  Monopolies. 

nature  of  as  affecting  exercise  of  police  power,' 7658,  7667. - 

as  determining  power  to  regulate  rates,  7765. 

as  precluding  creation  of  corporation,  see  Objects  for 'Which 
Corporations  May  Be  Created.       .  '■     '    -• 
neglect  of  by  directors,  3728.  ''  '    '   '^ 

place  of,  see  Place  of  Business,  Principal  Place  of  Business, 
power  of  corporation  to  commence  distinguished  ifrbm  cbrporate 

existence,  377.  ;  i 

power  of  corporation  to  engage  in  different  kind  of  business,  1796, 

and  see  Powers  of  Corporations, 
receiver's  certificates  to  carry  on,  8948  et  seq.     ' 

in  case  of  strictly  private  corporations,  8948; 
right  of  officers  to  engage  in  rival  business,  3519. 
scope  of  by  foreign  corporation,  10125.  •'    • 

solicitor  of  as  corporate  officer,  2950. 
statement  of  business  to  be  transacted  in  hdticfe'of  stockholders' 

meeting,  2740.  .       i 

statement  of  nature  and  place  of  in  incorporation  paper's,  394-399. 
ticker,  see  Ticker  Business.' 

time  for  commencement  of,  492.  .    i.       ■ 

transfer  of,  see  Transfer  of  Property;  :..    ,   ^ 

what  are  "business"  corporations,  131i^  i'    , 

what  constitutes   doing  of  by  foreign' corpOi^atioH; 'See' 'Foreign 

Corporations.  ' 

what  is,  2162,  131,  241,  259  note.  :  '     .    , 

so.  as  to  render   foreign   corporation   subject' to 'Service  of 
procesis,  10302  et  seq. 

so  as  to  make  foreign  corporation  subject  to  statut-ary^reijliire- 
ments,  9952  et  seq.,  and  see  Foreign  Corporations.''^" 
what  may  be  transacted  at  directors'  meeting' a^depende!nt  upon 

contents  of  notice  of  meeting,  3065.    '        ■'  ;  '    -' 
what  may  be  transacted  at  meeting  of  stockholders; '2761. 
winding  up,  see  Dissolution,  Reorganization. 

Business  Agent 

service  of  process  on,  10334. 
■  fho  is,  10387  note. 

Business  Corporations 
what  are,  131. 

By 
,   meaning  of  word,  1285,  2466. 

By-Laws 

chapter  on,  974-1114,  vol.  1. 
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By-Laws — Continued. 

admissibility  as  evidence,  4701. 
adoption,  979. 

power,  979,  14. 

necessity,  982,  375. 

by  stockholders  or  by  directors,  982. 

as  part  of  organization,  480. 

mode,  986. 

proof,  989. 

necessity  for  to  authorize  sale  of  stock  for  nonpayment  of 
subscription,  1490. 
amendment,  1040. 

reservation  of  power,  1047. 

notice  of  intention  to  amend  in  notice  of  stockholders'  meet- 
ing, 2741. 

at  stockholders'  meeting  outside  state,  2727. 

power  to  increase  capital  stock  by,  5687. 

who  may  amend,  1065. 

mode,  1067. 
as  abrogated  by  extension  of  charter,  895. 
as  contract,  6029  note,  6065  note, 
as  'law  or  contract,"  3052. 
as  part  of  charter,  1738. 
construction,  974,  1017. 

of  by-laws  of  benefit  society,  1018. 

retrospective  operation,  1019. 

construction  as  a  whole,  102O. 

construction  by  corporation,  1020. 

intent  governs,  1020. 

construction  of  parties,  1020. 

question  for  court,  1021. 

construction  by  courts  of  another  state,  9674. 

time  of  nomination  of  candidates  for  office,  2767. 

duration  of  term  of  officers,  2996. 

requiring  payment  on  stock  to  make  holder  eligible  to  office, 
2977. 
definition,  975. 
effect 

on  stockholders  and  members,  1025. 

on  third  persons,  1033. 

as  contract,  6065  note,  6029  note. 

as  enlarging  powers  of  corporation,  1764. 

as  limiting  powers  of  directors,  3158. 

as  waiver  of  lien  on  stock,  5986. 

as  restricting  apparent  authority  of  officers,  3126. 

provision  as  to  payment  of  deposit  at  time  of  subscription  to 
stock,  1606. 

where  by-law  void,  6267. 
filing  as  mandatory,  383. 
inspection,  right  of  stockholders  to,  4101. 

irregularities  or  illegality  as  defense  to  stock  subscriptions,  1457. 
knowledge  of,  1022. 

presumptions,  1022. 
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By-Laws — Continued. 

laws  of  municipal  corporations  distinguished,  978. 
particular  by-laws,  1073. 

mode  of  acquiring  membership,  1074. 

expulsion  of  members,  1074. 

fines  on  members,  1075. 

issuance  of  stock,  107S. 

payments  for  stock,  1076. 

assessments  on  stock,  1076. 

return  of  shares  of  stock,  1078. 

transfers  of  stock,  1079-1091, 

liens  on  stock,  1091. 

right  to  vote,  1101. 

mode  of  voting,  1101. 

directors  and  officers,  1105. 

inspection  of  books  and  papers,  1114,  4121. 

assessment  of  full  paid  up  stock,  7520,  7522. 

signatures  of  corporate  instruments,  2447. 
pleading,  4572. 
repeal,  1071. 

power,  1071. 

who  may,  1071. 

mode,  1072. 
resolutions  distinguished,  977. 

rules  operating  upon  third  persons  distinguished,  978. 
validity,  990. 

violation  of  constitution,  992. 

violation  of  statute,  993. 

violation  of  common  law,  994. 

violation  of  public  policy,  995. 

ousting  jurisdiction  of  courts,  996. 

impairing  contract  obligations,  1005. 

impairing  vested  rights,  1005. 

restraint  of  trade,  1007. 

consistent  with  charter,  1008. 

reasonableness,  1012. 

uniformity  of  operation,  1015. 

effect  of  partial  invalidity,  1016. 

enforcement  as  contract  where  invalid,  1016. 
validity  of  particular  by-laws. 

number  necessary  to  carry  vote  at  meeting  of  stockholders, 
2764. 

as  to  forfeiture  of  membership,  6742. 

as.  to  membership  in  corporation,  6722. 

as  to  quorum,  2756,  2757. 

as  to  stating  proposed  business  in  notice  of  stockholders' 
meeting,  2742. 

as  to  steps  to  become  member  of  company,  6729. 

changing  right  to  dividends,  6067. 

fixing  number  of  votes  stockholders  are  entitled  to,  2817. 

making  stockholders  liable  for  corporate  debts,  1077. 

quorum  at  meeting  of  directors,  3071. 

prescribing  eligibility  of  directors  or  other  officers,  2973. 
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By-Laws — Continued. 

validity  of  particular  by-laws— continued. 

allowing  voting  by  proxy,  2826. 

as   to  inspection   of   corporate   books   and   records,   4088. 
regulating  mode  of  conducting  corporate  elections,  2751. 
regulating  meetings  of  stockholders. 

mode  of  calling,  2718. 

changing  date  of  annual  meeting,  2724. 
regulation  of  method  of  voting  at  corporate  elections,  2787. 
requiring  expelled  membfir  to  first  exhaust  remedies  within 

company,  6776. 
validity  of  to  confer  power  to  recover  deficiency  aftei-  sale  of 

stock  for  nonpayment  of  calls,  1499. 
violation  of  as  ground  for  expelling  member,  6746,  6743  note. 
waiver,   1036, .  2'4H0,  2447,   6730. 
by  corpofatipn,  "1036. 
by  stockholders  or  members,  1037. 
by  directors  or  other  officers,  1038. 
knowledge  as  essential,  1040. 


Cabs 

see   Takicab    Companies,   Automobiles,   Automobile   Companies, 

Stages. 

Call 

calls  on  stock,  see  Calls  on  Unpaid  Subscriptions. 

of  meeitings  of  directors,  3057. 

of  meetings  of  stockholders,  2716. 

Calls  on  Unpaid  Subscriptions 

amount  which  may  be  called  for,  1529. 

subscription  payable  in  instalments,  1529. 
per  cent  as  fixed  by  contract,  1529. 
by  whom  made,  1517. 
directors,  1517,  1520. 
stockholders,  1518,  1520. 
president,  1518. 
,  ,      delegation  of  authority,  1519. 
by  stockholders,  1519. 
de  facto  officers,  .1520. 
court,   7079.         . 
receiver,  7079, 
.  trustee  in  bankruptcy,  7080. 
waiver,   1522. 
conclusiveness  of,  7090. 
definition  of  call,  1506. 

assessment  as  broader  term,  1507,  and  see  Assessments, 
enforcement  o,f  by  mandamus,  5050,  5051. 
estoppel  and  waiver  of  irregularities,  1536. 
,by  making  payment,  1536,  1537. 
by  participating  in  making  call,  1537. 
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Calls  on  Unpaid  Subscriptions^Continued. 
evidence  of,  1539. 

books  and  records,   1539. 
implied  promise  to  pay,  1472-1478. 
lia^bility  of  assignee  in  bankruptcy  for,  6288. 
liability  of  preferred  stockholders,  6042. 
liability  of  transferee  of  stock  for,  6274. 
as  dependent  on  date  of  call,  6277. 
agreement  as  inuring  to  corporation,  6277. 
estoppel,  6279. 

charter  or  statutory  provisions,  6279. 
where  stock  issued  as  full  .paid,  6280. 
watered  stock,,  6284. 
defenses,  6287. 
liability  of  transferor  of  stock  for,  6274  et  seq. 
where  transfer  not  bona  fide,  6278. 
where  transfer  not  accepted,  6278. 
fraud,  6279.    •       . 
estoppel,  6279. 

charter  or  statutory  provisions,  6279. 
where  stockjssued  as  fully  paid,  6283. 

where  assessment  provided  for  against  stockholders,  6287. 
unregistered   transferor  ,of  st6cX   6348. 
mode  of  making,  1532. 
intent,  1533. 
irregularities,  1534. 
signature,  1534. 

definiteness  and  certainty,  1534. 
fixing  time  and  place  of  payment,  1534. 
presence  of  all  of  stockholders,  1536. 
on  insolvency  of  corporation,  7087. 
necessity  for,  1508,  7530. 

where  no  time  for  payment  specifically  stated,  1513. 
waiver,  1514. 

where  corporation  insolvent  and  subscription  is  enforced  by 
creditors,  7078  et  seq.,  4871. 
notice  of  calls  and  demand  for  payment,  1540. 
necessity  for,  1540. 
mode  of  giving  notice,  1543; 
by  publication,    1544. 
by  mail,  1545. 
length  of  notice,  1546. 
form  and  contents  of  notice,  1548. 
waiver  and  estoppel,  1549. 
bbjects  for  which  calls  may  be  made,  1524. 
presumptions,  1525.     , 
right  df  stockholders  to  question,  1526. 
power  of  courts  to  inquire  into,  15t6. 
fraudulent  call,,  1527. 
discretion,  1528. 

personal  benefit  of  directors,  1528. 
purpose  and  effect,  1514. 

right  to  pay  without  call,  1516. 

IX    Priv.  Corp. — 44. 
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Calls  on  Unpaid  Subscriptions^-Continued. 

right  of  creditor  to  enforce,  7100. 

action  at  law,  7101. 

suits  in  equity,  7102. 
right  of  receiver,  assignee  or  trustee  to  enforce,  7105  et  seq. 
right  or  duty  of  pledgee  to  pay,  6657. 
time  for,  1469,  1523. 

statute  of  limitations,  1465. 
time  of  paymeijt,  1538. 

after   notice,    1538. 

in  instalments,  1539. 
uniformity  and  equality,  1530. 

call  on  only  part  of  stockholders,  1530. 

difference   in   rate,    1531. 
validity  of,  1516  et  seq. 

what  law  governs,  1516. 

illegality  of  call  as  defense,  1517. 

necessity  for  proper  meeting  of  directors,  1521. 

effect  of  partial  invalidity,  1538. 
what  law  governs,  9359. 

Camp  Meetings 

license  tax  on  visitors,  1052  note. 

Campaign  Contributions 

see  Gifts. 

Can  Companies 

dissolution  as  monopoly,  5526  note. 

Canal  Companies 

amendment  of  charter  by  majority  stockholders,  6810. 

dissolution  grounds  for,  9120. 

execution  against,!  4891., 

exemption  from  taxation,  8249. 

mandamus  to  compel  performance  of  duties,  5062,  5063. 

powers,  1819. 

assessment  of  paid  up  stock,  7525  note. 

transfer  of  corporate  property,  2169. 

executing  negotiable  paper,  1906. 

Cancellation 

in  case  of  secret  profits  by  promoter,  294. 

of  corporate  bonds,  2005. 

of  mortgage,   2298. 

of  stock,  5759-5765,  5773. 

unauthorized  issue,  5785. 

watered  or  fictitiously  paid  up  stock,  5949.         , 

preferred  stock,  unauthorized  issuance,  6009. 
of  ultra  vires  contract  wholly  executory,  2595. 
power  of  foreign  corporation  to  sue  for,  9889. 
suit  by  mortgage  trustee,  2319. 

Canning  Company 

loaning  funds,  1901  note. 
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Capacity 

see  Incorporators,  Eligibility,  Subscriptions  to  Stock,  Aliens, 
Infants,  Married  Women,  Powers  of  Corporations,  Powers 
of  Officers. 

Capacity  to  Sue 
see  Actions. 

Capital 

see  also  Assets,  Property, 
declaring  dividends  out  of,  6082. 

as  belonging  to  life  tenant,  6181. 
dividends  as,  6197. 
expenses    chargeable    to,   6094. 
meaning  of,  S588. 
reserve  fund  as,  6190. 
right  to  subscribe  to  new  stock  as,  6193. 
i  stock  as,  6183  note. 

Capital  Stock 

see  also  Stock,  Stockholders, 
amount  of,  5680. 

change,  5680,  and  see  Increase  of  Stock,  Decrease, 
as  trust  fund,  8763  note, 
classification,  see  Stock, 
false  statements   in   incorporation  papers  as  to  amount  .paid  in 

as  ground  for  dissolution,  9128. 
increase  or  reduction  of  number  and  par  value  of  shares,  5727. 
overissues,   5708.  i 

preferred  stock,  see  Preferred  Stock, 
reduction,  5717. 

purchase  of  own  shares,  5719. 

mode  of  and  consent  of  stockholders,  5720. 

effect,  5724. 
,  report  as  to,  4162. 
subscriptions  to,  see  Subscriptions  to  Stock, 
taxation  of,  8078. 

distinguished  from  taxing  shares  of  stock,  8173  note. 

place  where  taxable,  8115. 

exemption    of   from    taxation   as   exemption   of   property   of 
corporation,  8253. 
trust  fund  doctrine,  see  Insolvency, 
what  is,   5584,  2100. 

capital  distinguished,  5590. 

authorized  and  actual,  5592. 

shares  of  stock  distinguished,  5598,  8173  note. 

Captain  , 

service  of  process  on  captain  of  vessel,  10349  note,  10405. 

Care 

see  Negligence. 

Carriers 

see  also  Railroad  Companies,  Street  Railroad  Companies,  etc. 
bills  of  lading,  see  Bills  of  Lading. 
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Carriers — Continued. 

cars,  see  Cars.  ,  ■■ .  , 

governmentai  regulations  in  general,  see  Governmental  Control. 

holding  company  as,  6797. 

imposing  penalty  on  for  failure  to  pay  claims,  7720. 

liability  for  torts,  5290.  , 

particular  agents  or  employees,  see  Baggage  Master,  Claim 
Agents,  Conductors,  Engineers,  Shipping  Clerk,  Station 
Agents,  Telegraph  Operator. 

passengers,  see  Passengers.. 

passes,  see  Passes. 

rebates,  see  Rebates. 

regulation  of  as  interference  with  interstate  commerce,  7683. 

regulations  applicable  only  to  common  carriers  as  denial  of 
equal  protection  of  the   laws,  7703. 

requiring  passenger  Sfervice,  7740.  ' 

requiring  performance  of  services  without  compensation  as  tak- 
ing of  property  without  due  process  of  law,  7696. 

requiring  stopping  of  trains  at  stations',  7743. 

rules  of  distinguished  from  by-laws,  978. 

tax  on  property  in  transit,  .8124. 

ultra  vires  as  defense,  2628. 

venue  of  actions  against,  10256  note. 

what  are  so  as  tO'  be  subject  to  public  service  commission,  7672. 

Cars 

see  also  Railroad  Companies,  Street  Railroad  ,  Companies, ,  Rol- 
ling Stock.  ,,  . 
air  brakes,  7752. 

ballast  cars  as  current  expense,  9001  npte.  ,   ,  . , 

differs,  see  Dining  Cars, 
license  fee,  7735. 

refusal  to  run  as  ground  for  forfeiting  charter,  9116.    . 
regulation  as  to  heating  7686,  7706,  jand,  see  Governmental  Control, 
situs  of  for  purpose  of  taxation,  8l'32,"  9560. 
sleepers,  >  see  Sleeping  Car  Companies. 

Case,  Action  on 

for  refusal  to  register  transfer  of  stock,  6401. 

Cash  ) 

see  also  Money,  Credit, 
dividends,  6116. 

as  between  life  tenant  and  remainderman,  6163<  .:  ■ 
meaning  of,  5810. 
necessity  for  payment  for  stock  in,  5801  et  seq. 

construction  of  provisions ,  requiring  payment  in,  5809,  SSlO.  ' 
stock  dividends,  6047.     '  i.  ' 

Cashier 

Power   of    cashier   is    briefly    treated    of    in    voliime    3,    pages 
3313-3327,  under  the  chapter  entitled  "Directors,  Other  Offi- 
cers and  Agents."  ,        - 
admissions  of  as  binding  bank,'  3356.'  ; 
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Carriers— Continued. 

as  corporate  officer,  2950  note. 

demand  on  to  register  transfer  of  stock,  6329  note. 

liability  for  defaults  of  bookkeeper,  3747. 

notice  to  as  imputable  to  bank,  3465. 

official  bond,  2984. 

payment  of  overdrafts,  3681. 

power  of  general  manager  to  employ,  3284. 

powers,  3313-3327. 

cashier  of  bank  distinguished,  3313. 

acceptance  of  deposits,  3317. 

acceptance  of  payments,  3326. 

acknowledgments,  2485. 
power  to  take,  2489. 

assignments  for  creditors,  3322. 

assumption  of  debts  of  others,  3324. 

bills  and  notes,  3319. 

borrowing  money,  3320. 

certification  of  checks,  3318,  3109. 

compromises,  3326. 

contracts  of  employment,  3324. 

defending  suits,  3327. 

extending  time  of  payment,  3320. 

guaranty,  3324. 

indemnity  bond,  3326. 

institution  of  suits,  3326. 

leases,  3323. 

mortgages,  3323. 

pledges,  3323. 

purchases,  3321. 

releases,  3325. 

renewal  of  notes,  3320. 

replevin,  3326. 

sales,  3321. 
'        shares  of  stock,  purchase  and  sale,  3323. 

signature  of  deed,  2456. 

transfer  of  commercial  paper,  3321. 

waiver  of  service  of  process,  3327. 
service  of  process  on,  4434, 

Casting  Vote 

see  Directors. 

Catholics 

bishops  or  priests  as  corporation  sole,  82,  83. 
limiting  membership  to,  6722  note. 

Cattle  Guards 

requiring  building  of,  7749. 

Causa  Mortis 

see  Gifts  Causa  Mortis. 

Cause 

see  Proximate  Cause. 
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Cause  of  Action 

see  also  Actions,  Remedies, 
joinder,  see  Joinder  of  Causes  of  Action, 
jurisdiction  where  cause  arises  outside  state,  10217,  10222; 
~  splitting,  see  Splitting  Cause  of  Action, 
what  constitutes,  10254. 
when  arises  within  state,  10231  notes. 

Caveat  Emptor 

execution  sale  of  shares  of  stock,  5656.    . 
foreclosure   sales,  2391. 

Cease  to  Exist 

meaning  of  phrase^  9041  note. 

Cemetery  Companies     w 

as  "business"  corporation,  131. ' : 

as  eleemosynary  corporation,  88. 

as  public  corporations,   109. 

duties,  1820.  ■  • 

exemption  from  taxation,  8249,  8242  note. 

liability  for  torts,  5366. 

power  to  regulate,  7669  note. 

powers 

donations,  2150. 

issuance  of  stock,  5729. 

consideration  for  issue,  5824, 

mortgages,  2234. 

transfer  of  corporate  property,  2170. 

Certainty 

contract  for  sale  of  stock,  6496. 
necessity  for  to  make  bonds  negotijijile,   1976. 
of  contract  to  support  specific  performance,  6622. 
subscription  for  stock,  1177. 

Certificate  f   .  ■        '    ,         ^' 

see  also  Affidavits, 
acknowledgments,  2489.  - 
blanks  in,  5781.  -  - ; ; 

by  foreign  corporations,  requirements  as  to,  9540,  9637,  9638,  9648, 

9916,  and  see  Foreign  Corporations, 
failure  to  file  as  preventing  elected   officer  becoming  de  "facto 

officer,  3033. 
liability  of  officers  for  false  certificate,  3883. 
of  deposit,  see  Certificate  of  Deposit, 
of  organization   of   corporation,   523-528. 
of  secretary  to  mortgages,  2280! 

of  stock,  see  Certificates  of  Stock.  ^ 

on  corporate  bonds,  2327,  2328. 

receiver's  certificates,  8947  et  seq.,  and  see  ReceiverSi 
stolen  certificates,  liability  of  corporation  on,  5775. 
trust  certificates  as  transferable,  6260. 
trust  certificates  on  creating  voting  trust,  2908. 
who  may  make,  secretary,  3258. 
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Certificate  of  Deposit 

as  subject  of  garnishment,  4879. 

change  of  as  illegal  preference,  8768. 

deposit  of  bon4^  with  reorganization  committed,  8535. 

certificates  as  assignable,  8536.  > 

certificates  as  negotiable,  8536. 
dividends  payable  in  as  belonging  to  life  tenant,  6191. 
holders  of  as  depositors,  7219. 

Certificate  of  Incorporation 

see  generally  Incorporation  Papers. 
as  conclusive  evidence,  940. 

issuance  of  as  condition  precedent  to  corporate  existence  Or  as 
condition  subsequent,  381. 

Certificate  of  Public  Necessity  or  Convenience 

as  condition  of  right  of  purchaser  at  foreclosure  sale  to  operate, 

8572. 
necessity  for,  77<13. 

Certificate  of  Stock 

The    question    of   certificates    is    so    bound    up    with    questions 

relating  to  shares  of  stock  that  it  is  necessary  to  refer  to  the 

index  heads  Stock  and  Stockholders  for  additional  references, 
as  chose  in  action,  5604. 
as  evidence  of  debt,  5604.  - 
as  evidence  of  legal  issuance,  5768. 
as  letter  of  credit,  5604. 
as  promise  to  pay,  5604. 
,    ,as  property,  5609. 

as  subject  of  larceny,  5609. 
as  representation  that  person  named  in  is  owner  and  has  power  to 

transfer,  5769. 
as  representation  that  stock  is  valid  and  genuine,  5768. 
cancellation  of,  5759,  and.  see  -Stock. 

grounds,  5761. 

laches,  5762.  ,|;^ 

capital  stock,  see  Capital  Stock, 
conversion  of,  see  Stock, 
definition,  5604.. 
detinue  for,  5609. 

distinguished  from  stock  itself,  5604.    , 
duty  of  corporation  to  issue,  5753, 

to  transferee,  5753. 
estoppel  to  deny  validity,  5771,  5783. 
forged  certificates,  5776,  and  .see  Stock, 
form  of,  5750,  and  see  Stock.  ' 

indorsements,  5751. 

seal,  5752. 

revenue  stamps,  5752. 
implied  representation  that  stock  is  fully  paid,  6283. 
in  common-law  corporations,  10487,  and  see  Massachusetts  Trusts, 
issuance  of,  see  Stock, 
liability  of  corporation  for  issue  of  false  certificates,  5779,    , 
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Certificate  of  Stock — Continued. 

loss  of,  5792-S801. 

right  to  new  certificate,  5792. 

right  of  corporation  to  indemnity,  5796." 

conditions  and  effect  of  bond,  5799. 
mandamus  to  compel  issuance,  5059. 
necessity  for,  5610. 

on  sale  of  stock,  5613. 
negotiability,  6292  et  seq. 
number  of  for  each  stockholder,  5754.    , 
power  of  corporation  to  issue,  see  Stock, 
provision  in  for  lien  on  stock,  5959. 
provisions  in  as  to  nonassessability  as  constituting  contract,  7544 

note, 
remedies  for  refusal  to  issue,  5754. 

specific  performance,  5754. 

action  at  law  for  breach,  5755. 

mandamus,  5756. 

assumpsit,   5756. 

trover,  5757. 

rescission  of  subscription,  5757. 

statute  of  limitations,  5758. 

laches,  5758. 
remedies  of  corporation  for  fraudulent  or  wrongful  issue,  5785. 

liability  of  officers  or  agents,  5785. 
replevin  for,  5609. 

restrictions  in  on  power  to  transfer,  6269. 
right  of  purchaser  to  obtain  preferred  stock,  6034. 
right   of   stockholder   to,   5752,   and   see    Stock,    Subscriptions   to 

Stock, 
sale  of,  see  Sales,  Transfers  of  Stock, 
signature  in  blank,  5781. 
stolen  certificates,  5775. 

subscriptions  to  stock,  see  Subscriptions  to  Stock, 
trover  for,  5609. 
who  may  sue  to  recover,  5610. 

Certification 

of  corporate  bonds,  1959,  2321. 
of  shares  of  stock,  5751. 
power  of  cashier,  3318. 

Certified  Checks 

as  payment  in  cash,  5827. 

power  of  president  to  certify,  1109  note. 

Certiorari 

misnomer,  1701. 

power  of  manager  to  sign  bond,  3312. 

to  review  orders  of  public  service  commission,  7909. 

to  review  removal  of  officer,  3016. 

violation  of  writ  as  contempt,  5568. 
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Cessation  of  Business 

see  Abandonment,  Dissolution. 

Cession 

of  part  ot  state  to  another,  effect  on  corporation  previously  cre- 
ated by  state,  9278. 

Cestui  Que  Trust 
see  Trusts. 

Chairman 

of  meeting  of  stockholders,  2758. 
power  to  adjourn,  2771. 

Challenges 

jiirors,  see  Jury. 

meeting  of  stockholders,  2768. 

Chamber  of  Commerce 

by-laws,  1096  note. 

grounds  for  expelling  members,  6747  notes, 
personal  liability  of  trustees,  3849. 
power  to  grant  subsidy,  2152. 
termination  of  membership,  6738  note. 

Chancery 

see  Equity. 

Change 

as  affecting  subscriptions  to  stock,  see  Subscriptions  to  Stock. 

by  amendment  of  charter,  see  Amendments. 

by  combination,  see  Consolidation,  Merger. 

by  reorganization,  see  Reorganization. 

constitutionality,  see  Impairment  of  Obligation  of  Contracts. 

of  business,  see  Business. 

of  corporate  name,  1702,  and  see  Corporate  Name. 

of 'foreign  into  domestic  corporation,  see  Foi-eign  Corporations. 

of  possession  where  chattels  mortgaged,  2288. 

of  statutes  imposing  conditions  on  foreign  corporations,  9947. 

of  venue,  see  Venue. 

of  vote  of  stockholder,  2768. 

Chapter  Headings 
see  Corporations. 

Character 

of  corporation,  see  Objects  for  Which  Corporations  May  Be  Cre- 
ated, Kinds  of  Corporations, 
how  determined,  207. 

Charges 

see  Rates,  Tolls,  Compensation,  Fees. 

Charitable  Corporations 

see  also  Benevolent  Corporations  and  Societies,  Missionary  So- 
cieties, Orphan  Asylums,  Religious  Corporations,  Salvation 
Army. 


/."- 
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Charitable  Corporations — Continued. 

as  eleemosynary,  86,  and  see  Eleemosynary  Corporations, 
as  public  ones,  99. 

devise  or  bequest  to  foreign  corporation,  98S5,  9856. 
exemptions  from  taxation,  ?233. 

property  included,  8245,   8249. 

inheritance  taxes,  8289.  ■,  ^    ■    ■'    ' 

liability  for  torts,  5330. 

liability  to  its  employees  for  personal  injuries,  5366. 
powers,  1820. 

executing  negotiable  paper,  1907.    . 
what  are,  139,  235. 

Charity 

definition,  8234. 

Charter 

Questions  relating  to  the  charter  are  for  .  the  most  part  to  be 
found  under  the  chapters  "Creation  Under,  General  Laws"  and 
"Creation  Under  Special  Acts"  in  volume  1,  and  "Construction 
and  Interpretation  of  Charter"  in  volume  2.  Particular  .char- 
ter provisions,  including  their  construction,  are  not  indexed 
hereunder  but  reference  should  be  made  to  specific  heads  and 
also  Powers  of  Corporations. 

I.    In  General. 
acceptance  of,  441. 
alteration  of  as  to  rights  of  stockholders  as  within  reserved  right 

of  power  to  amend,  7614,  and  see  Amendment  of  Charter, 
articles  of  incorporation-,  see  Incorporation  Papers, 
as  contract,  7568-7573,  8217. 

contract  with,  corporate  creditors,  7577.     -, 

as  contract  fixing  rates,  7804,  7793. 
as  determining  purpose  of  corporation,"  207.  -,  ,, 

as  limitation  on  powers  of  foreign  corporation,  9329. 
as  source  of  corporate  powers,  1758.  , 

authority  granted  by  as  defense  to  liabilityr^ortort  S177,  orcrime, 

5380. 
by-laws  as  consistent  with,  1008. 
conditions  subsequent,  waiver  of,  9129. 

duration  of,  see  Time.  .  ,, .  , 

effect    of    domestication    of    foreign    corporation    on    domiciliary 

charter,  9318. 
extension,  883. 

as  against  nonconsenting  stockholders,  887. 

by  special  act,  888. 

under  general  laws,  890. 

effect,  894.  ,  .^     .   , 

acceptance,  898.  ... " 

failure   to   file   abstracts   of  in   counties   where  business  done  as 

ground  for  forfeiture  of  charter,  9111.  -  -     -       •' 

forfeiture  of,  see  Dissolution. 

grant  of  as  affecting  exercise  of  police  power,  7659. 
limitations  concerning  acquisition  of  real  property,  9823-. 
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Charter — Continued.  •  ';■    • 

notice  of  charter  limitations  in  case  of  foreign  corporatigns,  9345. 
organization  under,  see  Organization, 
ples^ding,  4571.  f       ,     ,,  , 

in  action  by  foreign  corporation,  10201, 
provisions  in  as  to  dissolution,  9718. 

provisions  in  as  to  payment  for  stock,  5809-5813,  5851-5878.  , 
provisions  in  authorizing  assessments  on  full  paid  up  stock,  7520, 

7523. 
renewal  of  charter,  883-898. 

right  oi  stockholders  to  withdraw,  6735.  ;;, 

repeal,  see  Repeal.  ■        ,■  < 

requiring  filing  of  copy  of  charter  of  foreign  corporation,  9491, 
9907,  9280,  9303,  and  see  Foreign  Corporations.  :; 

as  impairing  obligation  of  contract,  9478. 

as  affecting  right  to  sue  of  corporation  engaged  in  interstate 
commerce,  9647. 

as  domesticating  corporation,  9303. 

as  condition  to  acquiring  personal  property  or  protecting  it 
by  action,  9815. 

as  denial  of  equal  protection  of  the  law,  9457. 
revival,  896. 

acceptance,  898. 
special,  see  Creation  of  Corporations. 

surrender  of  as  dissolution,  9060  et  seq.,  and  see  Dissolution.  . 
what  constitutes,  1735,  440.  ' 

where  corporation  created  by  special  act,  1735. 

where  conporation  created  under  general  laws,  1736. 

amendments,  1737. 

special  charter  after  incorporation  under  general  law,  1738. 

by-laws,  1738.    , 

general  legislation  distinguished,  9334,  9346. 

statute  of  wills  as  part  of,  9852. 

■  t  ^  IT.      CoNSTRtjCTION. 

as  a  v^hole,  1740. 
as  abrtsgating  general  laws,  1750. 
construction  by  courts  of  aiiother  state,  9674. 
enumeriSion  of  certain  poWers  as  exclusion  of  others,  1747. 
in  aid  of  validity  and  effectiveness,  1:750. 
in  general,  1738. 

intention,  1739.  .  1  '      "  I- 

mandatory  and  directory  provisions,  1752. 
particular  words,  1749. 

provisos  or  exceptions,  1750.  y,  •      ' 

strict  construction  as  to  powers,  174Qi 
exceptions,  1745. 

Chattel  Mortgages  ^. 

see  ajlsp  Mortgages.  ,  ,  ' 

execution  of,  see  Execution  of  Corporate  Instruments, 
foreclosure  by  foreign  corporation,  9816. 
general  statutes  as  applirable  to  corporate  mdrtgages,  2285. 
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Chattel  Mortgages — Continued. 

power  of  vice-president  to  make  affidavit,  3248. 
priorities,  8708. 

taking  of  by  foreign  corporation  which  has  not  complied  with 
statutes,  10115. 

Chattels 

see  also  Personal  Property, 
shares  of  stock  as,  5625. 

Chautauqua  Courses 

foreign  corporation,  what  constitutes  doing  business,  10020. 

Checks 

see  Bills  and  Notes,  Certified  Checks. 

Chief  Agent 
who  is,  4433. 

Children 

see  Infants. 

Children's  Home 

liability  for  torts,  5363. 

Chiropractors 

right  to  charter,  255  note. 

Choses  in  Action 

see  also  Bills  and  Notes,  Claims, 
assignment,  see  Assignment, 
power  of  consolidated  corporation  to  sue  on,  8354. 
.power  of  corporation  to  purchase  and  hold,  2031. 
power  of  corporation  to  take  as  security,  1807-1812. 
power  of  corporation  to  transfer,  2142. 
rights  of  shareholders  in  common-la\v  corporations,  10487,  and  see 

Massachusetts  Trusts, 
shares  of  stock  as,  5622. 
situs  for  taxation,  8120. 
ultra  vires  transfer  of  where  fully  executed,  2645-2647. 

Christian  Science 

charter  for  refused,  185. 
corporation  as  charitable,  140. 

Churches 

see  Religious  Corporations. 

Circulars 

see  Advertisements,  Prospectus. 

Circus 

power  of  general  manager  to  hire  performers,  3282  note. 

Cities 

see-  Municipal  Corporations. 
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Citizens 

see  also  Aliens,  Residents,  Nonresidents. 

citizenship,   see   Citizenship. 

consolidation  of  foreign  and  domestic  corporation  as  citizen  of 

both  states,  8456. 
corporation  de  facto  as,  650. 
corporations  as,  chapter  on,  815-875,  and  see  74. 

for  purpose  of  federal  jurisdiction,  816,  817,  826-843. 

double  citizenship,  821,  822. 

under  Fourteenth  Amendment,  823. 

under  equal  privilege  amendment  of  federal  constitution,  824. 

citizenship  of  corporations  created  by  Congress,  865. 
foreign  corporation  as,  9450. 
joint  stock  company  as,  31. 
necessity  that  corporators  be  citizens,  149,  151. 

Citizenship 

see  also  Citizens.  ■  ' 

diversity,  see  Diversity  of  Citizenship. 

domesticating  foreign  corporation  as  affecting,  830,  9304,, 9314.  ;  , 

for  purpose  of  federal  jurisdiction,  9314,  830. 
of  foreign  corporation,  9292. 

effect  of  filing  copy  of  charter  ;by  foreign  corporation,  9250, 
826-840. 
of  incorporators  as  determining  nationality  of  corporation,  9288. 
of  stockholders  as  citizenship  of  corporation,  54.  >.  ' 

statement  as  to  citizenship  of  corporators  in  incorporation  papers, 

401. 

City  Courts 

jurisdiction  of  actions  against  foreign  corporations>  10238  notes, 
10239. 

Civil  Engineer 

as  laborer,  7217. 

Civil  War 
see  War. 

Claim  Agents 

powers,  3135,  3136. 

Claim  and  Delivery 

see  Replevin.  / 

Claims  .,  , 

see  also  Debts,  Debt  Limits,  Creditors,  Audit,  Paynjerii,  Choses 

in  Action, 
against  corporation,  effect  of  appqintmerit  of  receiver,  8905. 
against  receiver,  see  Receivers, 
assignment  of,  see  Assignments, 
compromise,  see  Compromise  and  Settlement, 
contingent,  see  Contingent  Claims, 
effect  of  insolvency  of  corporation,  see  Insolvency, 
power  of  corporation  to  purchase,  2033.. 
power  of  officers  to  purchase  as  against  corporation,  3528-3534. 
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Claims — Continued. 

power  of  president  to  pay,  3235. 

power  of  stockholder  to  purchase  as  against  corporation,  6857. 

power  'of  stockholders  to  pass  on,  2916. 

presentation  and  allowance  of  after  dissolution  of  corporation, 

9257  et  seq.,  and  see  Dissolution, 
reimbursement  of  officer  who  pays,  2628. 
unliquidated,  see  Unliquidated  Claim. 

Class  Legislation 

see  Equal  Protection  of  the  Laws. 

Classification 

of  corporations,  see  Kinds  of  Corporations, 
receivers,  see  Receivers, 
stock,  see  Stock. 


1 
of 


Clayton  Act 

against  monopolies,  5432  et  seq. 

Clean  Hands 

application  of  rule,  6604,  297. 
to  stockholder,  6948. 
to  minority  stockholders,  2299. 
to  promoters,  297. 

Cleaning  Outfit 

sale  and  installation  of  as  doing  business  in  foreign  state,  9615 
note. 

Clergymen 

see  Religious  Societies. 

Clerk 

particular  clerks,  see  Bookkeeper,  Shipping  Clerk,  Salesmen,  Mail- 
ing Clerk, 
salesman  as,  7217. 
secretary  as,  see  Secretary, 
service  of  process  on,  4435. 

Cloud  on  Title 

see  Quieting  Title. 

Clubs 

see  also  Unincorporated  Associations,  Social  Clubs. 
as  corporation  for  profit,  7201  note, 
distinguished  from  corporations,  39. 
grounds  for  expelling  members,  6752. 
incorporation  of  to  violate  state  laws,  184  note, 
resignation  of  members,  6737  note. 

particular  clubs,   see   Athletic   Club,   Baseball,   Elks,   Golf  Club, 
Lodge,  Masonic  Society,  Odd  Fellows,  Rifle  Club. 

Coal 

claims  for  coal  sold  as  operating  expense,  9002. 
single  sale  of  by  foreign  corporation  as  constituting  doing  busi- 
ness, 9965. 
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Coal  Companies 

see  generally  Mining  Companies. 

contract  of  as  violating  Sherman  Act,  5492  note. 

damages  for  unlawful  restraint  of  trade,  5531  note. 

Coal  Mines  . 

see  Mining  Companies. 

Codirectors  * 

see  also  Directors, 
liability  for  acts  of  codirectors,  3742  et  seq. 

Coercion 

see  Duress. 

Coke  Company 

as  manufacturing  company,  227. 

Cold  Storage  Companies 

as  manufacturing  corporations,  8807. 

as  mercantile  corporations,  8804. 

as  subject  to  public  service  commission,  7672. 

Collateral 

see  Securities,  Pledges,  Bonds,  Mortgages. 

Collateral  Attack 

as  dependent  on  whether  corporation  is  a  de  facto  one,  see  De 

Facto  Corporations, 
corporations  by  estoppel,  see  Estoppel., 

for  failure  of  foreign  corporation  to  comply  with  statutes, .  10056. 
on  appointment  of  receiver,  9770,  8896, 

for  foreign  corporation,  9770,  9774. 
on  competency  of  person  appointed  as  receiver,  8891. 
on  consolidation  of  corporations,  8415. 
on  corporate  power  to  purchase  real  estate,  2065. 
on  decree  of  dissolution  in  another  state,  9722. 
on  existence  of  corporation  claimed  to  be  dissolved,  9021. 
on  judgments^  4805. 
on  reorganization,  8476. 
on  title  of  de  facto  officers,  3043. 
on  validity  of  election  of  corporate  officers,  3026. 
to  urge  forfeiture  of  charter,  see  Dissolution. 


Collecting  Subscriptions 

see  Subscriptions  to  Stock. 

Collections 

see  also  Banks, 
creditors,  see  Creditor^, 
of  debts,  see  Debts,  Creditors, 
payment,  see  Payment, 
remedies,  see  Remedies. 

Collectors 

notice  to  as  notice  to  company,  3457. 
seryice  of  process  on,  4439. 
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Colleges 

see  Educational  Institutions. 

Collusion 

see  also  Fraud. 

among  bidders  at  sale  of  stock  for  nonpayment  of  assessments, 

7539. 
as  ground  for  refusing  receivership,  8882. 
sale  by  pledgee  of  stock,  6679. 

Color  of  Law 

essential  to  de  facto  corporation,  561. 

Color  of  Title 

necessity  for  to  make  de  facto  officer,  3029. 

Colorable  Subscriptions 

see  Subscriptions  to  Stock. 

Colorable  Transfers  of  Stock 

see  Transfers  of  Stock. 

Colored  Persons 

see  Negroes. 

Combination 

common-law  corporation,  see  Massachusetts  Trusts.  " 
of  corporations,  see  Consolidation,  Merger,  Monopolies,  Partner- 
ship.   . 
of  stockholders  to  purchase  at  forced  sale,  8540. 
to  control  corporate  management,  6787. 
to  vote  stock,  2841-2857,  and  see  Voting  Trusts;  ^ 
what  is,  8312, 

Comity 

see  also  Outside  State.  ,     ,^ ,  ..        ...,.      i   .. 

as  relating  to  foreign  corporations,  9362,et  seq.,  and  see  Foreign 
Corporations.  ,  ■  .     ;,,,,,■  i 

as  governing  right  of  foreign  corporation  to  acquire  and  hold 
realty,  9824. 
receiverships,  9779  et  seq. 

actions  by  receiver. outside  ?tate,  8935. 

Commencement  '■  -jj.     . 

see  also  Creation  of  Corporations, 
of  business,  see  Business, 
of  corporate  existence,  879. 

Commerce 

see  also  Chamber  of  Commerce. 

authorizing  consolidation  of  foreign  and  jJoiriestic  corpbtation  as 

interference  with,  8445.  "'    '  \      ,V 

federal  anti-trust  statute  as  confined  to,  54'56.  '       ' 

mandamus  to  compel  carrier  to' accept  shi'pitnent's,  5D64. 
regulation  of,  7662.  '- 

regulation   of  corporations   as   interference   with   interstate  -com- 
merce, 7682.  r    .  >     '■; 
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Commerce — Continued.  "  . '  .  ■ . ,,'-«. .•- 

regulation  of  corporations  "as  ittterferetlce' with  interstate-^con- 

tinued. 
grain  elevators  and  warehouses,  7683. 
express  companies,  7683. 
insurance  companies,  7683. 
pipe  line  companies,  7683. 
telegraph  companies,  7683,  7688. 
common  carriers,  7683. 
Sunday  laws,  7684,  7686. 
laws  requiring  heating  Of  fcar^,  7686. 
laws  requiring  examination  Of  eiigiheers,  7686. 
laws  requiring  equal  accommodations' on  trains  for  colored 

persons,  7686. 
hours  of  labor,  7686.  '        '  ' 

safety  appliances  on  cars,  7686. 
speed  of  trains,  7686.  : 

requiring  trains  to  stop,  7686. 

regulation  of  rates  as  interference  with,  7787. 

restrictions  on  foreign  corporation  as  interference  with,  9508. 

what  is  commerce,  9509. 

commerce  with  foreign  nations,  9511. 

authority  of  congress  as  exclusive,  9512.  """ 

excluding  corporation  as  interference  wl|H,  9517. 

prohibiting  actions   by   foreign  .corjporations'ks   ih'teVference 
with,  9946.    ,      ,  '■'''  ■'■,"'  ;.';'''.. 

;  prohibiting   foreign   corporation   engaged  in   intdr'state'  com- 

merce from  suing  in,  or  removing  caiise  to,  federkl  court, 
9506.  '    '    '■'    ■  ■■"•    ■'    ■■'■'• 

imposing  conditions  on  or  taxation „q£  a^,  interference  ..with, 
9368,  9517,  9526,  9529,  9532  et  seq.  '  i;     .,^','i'Z'" 

restricting  right  to  make  contracts  as  interference  with,  9525. 

traveling  salesmen,  restrictions,  9526. 

agent  for  service  of  pr'ociess'  on,  9528. 

license  fees,  9529,  9912  note,  9914: 

conditions  in  general,  9529. 

prohibiting  doing  business  wholly  within  state,  1,9531. 

intrastate  business,  9533.  ,,,         ^  

construction  of  statutes,  9536;  ,,     .,( 

police  power,  9543. 

municipal  ordinances  interfering  with,  9553. 

license  fee  or  tax  on  agents,  9S54j       .;■,  *     i 
■-■.■:<!   ■' transportation  of  freight  and  passengers  as-, commerce,  9556. 

telegraph  and  telephone  communication  as  commerce,  9562. 

transmission  of  intelligence  or  information  as,  com.merce,  9575. 

negotiation  of  sales  as  commerce;  9S77j,t  wvs.jjm  ■  -      ,41  , 

sales  to' resident  as  commerce,  9584. 

sales  in  original  packages,  9596.  ^^  s  (!!?»' »**''^'W ') 

sales  fro'ifl  warehouse  or  storagc;,'9602;''     '      '-'■''*  O""'  ^   - 

sales  through  factor's  or  commiSsioni  men, '0606.  J  f   ' 

sales  involving  instalation,    constructibli,    supervisidff   On  re- 
■    '   '        pair,  9610.    '"  ,  .    ,=      ;/    , 

IX    Priv.  Corp.-4S. 
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Commerce — Continued.  ,,.  ,..;,  ,;;  ;;i-.  , 

restrictions  on   foreign   corporations  as   interference   lyith — con- 
tinued, 
sales  of  stocks,  bonds,  securities  and  choses  in  action,  9622. 
insurance  not  commerce,  9624. 
lending  money  not  commerce,  9630. 
manufacturing  not  commerce,  9630.      , 
appointment  of  receiver  as  interference  with,  9631.  • 
service  of  process  where  engaged  in  interstate  commerce,  9631. 
taxation,  9632. 

restriction  on  right  to  enforce  payment  for  goods  sold  in  in- 
terstate commerce,  9645. 
application  of  state  anti-trust  statutes,  9650. 
nature  of  business  as  question  of  fact,  9562.    . 
doing  of  interstate  commerce  business  as  doing  of  business 

by  foreign  corporation,  9971. 
requiring  permit  or  certificate   from   foreign  corporation  as 
applicable    to    corporations    engaged    in    interstate    com- 
merce, 9918. 
service  of  process  on  corporation  engaged  in  interstate  commerce, 

103i6,  9631. 
tax  on  as  taking  without  due  process,  9486. 
taxation  as  interference  with,  7980. 
property  taxes,  7989. 
franchise  and  license  taxes,  7993. 
basis  and  mode  of  valuation,  8004. 
use  of  property  in  interstate  commerce  as  afifecting  power  to  ap- 
point receiver,  9765. 
what  is,  7662,  5459,  9509. 

Commercial  Corporations 
what  are,  124. 

Commercial  Paper 

bills  and  notes,  see  Bills  and  Notes, 
negotiability,  see  Negotiability, 
what  is,  2031. 

Commission  Men 

see  also  Brokers,  Factors. 

sales  by  as  interstate  commerce,  9606. 

Commissioners 

apportionment  of  oversubsci-iption  to  stock,  1612. 

of  insurance  service  of  process  on,  9924  note,  992Si  and  see  Service 

of  Process, 
public  service,  see  Public  Service  Commissions. 
to  receive  subscriptions  to  stock,  1218-1225. 

Commissions 

see  also  Fees,  Compensation,  Public  Service  Commissions, 
as  secret  profits  recoverable  from  promoter,  302. 
payment  of  as  affecting  issuance  of  stock  below  par,  5851. 
public  service  commissions,  see  Public  Service  .Commissions,  In- 
terstate Commerce  Commission. 
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Commissions — Continued. 

to  officer  on  sale  to  corporation,  3564. 
underwriting  agreement,  9S8. 

Committee 

bondholders'  committee,  2023. 

executive  committee  of  directors,  see  Executive  Committee. 

of  stockholders  to  dissolve  corporation,  9069  notes. 

power  of  stockholders  to  appoint,  2917. 

reorganization  committee,  8529. 

right  to  inspect  corporate  books,  4119. 

voting  trust,  2875. 

Common 

see  Tenants  in  Common. 

Common  Carriers 
see  Carriers. 

Common  Law 

origin  of  corporations,  6-9. 

Common-Law  Corporations 

see  Massachusetts  Trusts. 

Common  Officers  or  Directors 

effect  of  transactions  between,  3631-3643. 
who  are,  3641,  and  ^  see  Officers,  Directors. 

Common  Seal 
see  Seal. 

Common  Stock 

definition,  5600,  and  see  Stock. 

Commonwealth 
see  State. 

Community  Property 

dividends  as,  6063  note. 

liability  to  creditors  where  husband  subscribes  to  stock,  7266. 

registering  transfers  of  stock,  6436. 

subscriptions  to  stock,  7058. 

Commutation  Rates 

as  discriminatory,  7819.  - 

Company 

omission  of  word  in  use  of  corporate  name,  1701. 
particular  companies,  see  Kinds  of  Corporations, 
word  as  applicable  to  partnership,  703,  909. 

Compensation 

see  also  Comhiissions,  Fees. 

L    In  General. 
condemnation  proceedings,  2560. 
of  assignee  for  benefit  of  creditors,  8633. 
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Compensation — Continued. 

of  liquidating  trustees,  9236. 
of  mortgage  trustees,  2329. 
of  receiver,  8968. 

as  prior  lien,  8981. 
of  reorganization  committee,  8538. 
reqiliririg  services  ■without  compensation  as  taking  of  property 

without  due  process  of  law,  7696. 

11.    Or  Officers  AND  Agents. 
Chapter  43,  in  volume  4  (p.  3973)   is  entitled  "Compensation  of 

Officers"  and  includes'  most  of  the  questions  relating  thereto, 
actions  to  recover,  4030. 

statute  of  limitations,  4031. 

pleadings,  4031. 

presumptions  and  burden  of  proof,  4031. 

evidence,  4031. 

questions  of  fact,  4035. 

interest  as  item,  4036. 
actions  to  recover  back,  4t)36. 

by  corporation,  4036. 

by  minority  stockholders,  4036. 

evidence,  4039. 

amount  of  recovery,  4039. 
amount  of  4011. 

bonus,  4012. 

same  as  paid  to  predecessor,  4012. 

statutory  limitations,  4013. 

officers  holding  over,  4013. 

as  fraudulent,  8664. 

fraud  of  majority  stockholders,  6846. 
as  fixed  by  by-laws,  1112,  1113,  3994. 
as  fixed  by  charter,  3994. 
as  illegal  preference,  8767. 
as  preferred  claim,  8687,  4029. 

as  operating  expenses,  7867,  9003. 
change  of,  4015. 
J   inq;reases,,  4015. 
'bonuses,  4016. 

reduction,  4016. 
express  contracts  for,  3992. 

effect  of  prospectus,  3993. 

agreement  prior  to  incorporation,  3993. 

officer  as  majority  stockholder,  3993. 
extra  compeH,sation  for  extra  services,  4021. 

of  president,  4022. 
for  advances  and  expenses,  4020. 

automobile  expenses,  '4020. 

attending  meetings,  4020. 

travelling  expenses,  4020. 
for  past  services,  4018: 

consideration,  4019. : 
for  unusual  or  extraordinary  services,  3985. 

effect  of  custom,  3987. 


INDEX.  10607 

[Beferences  axe  to  pases. — Volrvli  PP-   1-1114;  Vol.   2,  pp.   1116-8223;  Vol.   3,   pp. 

2224-3361;   Vol.    4,    pp.    3362-4672;    Vdi;    6,    pp.    4678-6986;    Vol.    6,    pp.    B987-7327; 

VOI.,7,   .pp..  732S-8604:    Vol..  8,    pp.    8606-9898;   Vol.    9,  pp.    9899-10B22.] 

Compensation — Continued. 

for  unusual  or  extraordinary  services — continued. 

effect  of  express  agreement,  3987. 

dire'ctor  acting  as  manager,  3989. 

director  acting  as  attorney,  3989. 

director  acting  as  arbitrator,  3989. 

director  acting'  as  buyer  and  seller  of  goods,  3990. 

president  acting  as  manager,  3990. 

president  acting  as  expert  railroad  man,  3991. 

president  acting  in  miscellaneous:  capacities,  3991. 

services  prior  to  incorporation,  39^. 
fuel  as  compensation,  4014. 
good  faith  in  fixing,  4010. 
implied  contracts  to  pay,  3982. 

where  officer  owns  rtiost  of  stock,'  3984. 

de  facto  officers,  3984.  ■ 
liability  of  bfflbers  as  affected  by  want  of,  3695. 
liability  of  officers  for  payment  of  excessive  salaries,  3757. 
lien  for,  4029. 
of  de  facto  officers,  4023. 

liability  over  to  de  jure  officer,  4023. 
of  directors  in  absence  of  contract,  3974,  3982. 

implied  promise,  3974. 

basis  of  rule,  3977. 

where  director  also  other  officer,  3980. 

unusual  or  extraordinary  services,  398^. 
custom,  3987.  ..;  ; 

express  agreement,  3987.       ■-'.■.. 
of  officers  in  general  in  absence  of  contract,  3977. 

unusual  or  extraordinary  services,  3985. 
of  person  employed  by  director  to  do  acts  director  should  have 

done,  3976. 
ratification  by  stockholders  of  acts  of  directors  fixing,  4017. 

who  may  vote,  4017. 
resolution  of  directors,  necessity  for,  4008. 

'   without  formal  contract/  4009. 
shares  of  stock  as  compensatibn,  4014. 
statute  of  frauds,  4010. 
stockholders  as  agents,  3984. 
termination, of  right  to,,  4024. 

fraud  or  misconduct,  4024. 

business  not  success,  4024. 

disregard  of  by-laws,  etc.,  4024. 
,  failure  to  account,  4024. 

by  waiver,  4024.  • 

acting  as  officer  of,  another  company,  4025. 

absence,  4025.  i 

vacations,  4025. 

lessening  of  duties,  4026. 

temporary  suspension  of  work,  4026. 

on  resignation,  4027. 

after  discharge,  4026. 
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Compensation — Continued. 

termination  of  right  to— continued, 
appointment  of  receiver,  4027,  8909. 
bankruptcy,  4028.  ' 

transfer  of  all  of  property,  4028. 
services  in  winding  up,  4028. 
assignment  for  benefit  of  creditors,  4029. 
want  of  funds,  4029. 
time  of  fixing,  4007. 

before  election,  4007. 
who  may  fix,  3993.  i 

courts,  3995. 
stockholders,  3997. 
directors,  3998. 

salaries  of  directors,  3998. 
salaries  of  other  officers,  4000. 
right  of  interested  director  to  vote,  4002. 
mother  officers,  4001. 
president,  4002. 
executive  committee,  3179. 

Compensatory  Damages 
see  Damages. 

Competency 

see  Eligibility,  Qualification. 

Competing  or  Parallel  Lines 
power  to  lease,  2193,  2194. 
what  are,  8324. 

Competition 

see  also  Monopoly, 

agreement  of  corporation  not  to  compete  as  binding  on  stock- 
holder as  individual,  49  note. 
between  public  service  corporations,  necessity  for,  5486. 
purchase  of  majority  of  stock  to  prevent,  6792,  6793,  6796. 
right  of  officers  to  engage  in  rival  business,  3519. 
unfair  competition  by  reason  of  corporate  name,  1670. 

Competitors 

furnishing  funds  to'  minority  stockholders,  6381. 

officers  as,  3519. 

power  to  urge  ultra  vires,  2592. 

refusal  to  register  transfer  of  stock  to,  6409. 

right  to  inspection  of  corporate  books  to  obtain  information  for 

competing,  companjr,  4104. 
stockholders'  suits  in  interest  of,  6966. 

Complainants 
see  Parties. 

Complaint 

see  Pleading. 
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Composition  with  Creditors 
power  of  secretary,  3257. 

Compromise 

attempt  to  make  as  doing  of  business  by  foreign   corporation, 

10304. 
coming  into  state  to  effect  as  doing  of  business  by  foreign  cor- 
poration, 10010  note, 
of  ^Sjtockholders'  suit,  7007. 
power  of  corporation,  1793. 
power  to  take  stock  to  effect,  2085,  2104. 

receiving  note  as  doing  of  business  by  foreign  corporation,  10022. 
where  directors  are  creditors,  3630. 
who  may  make 

directors,  3167. 

president,  3235. 

treasurer,  3260. 

general  manager,  3310. 

cashier,  3326.  '■ 

majority  of  stockholders,  6801. 

receiver,  8926. 

reorganization  committee,  8532. 

Comptroller 

see  National  Banks. 

Concealment 

as  fraud,  3785,  6531,  and  see  Fraud, 
concealment  of  mortgage,  8660. 
in  connection  with  subscriptions  to  stock,  1368. 

Concerts 
see  Gifts. 

Conclusions  of  Law 
pleading,  10201. 

Conclusiveness 

of  corporate  books,  7325,  7326. 
of  judgment,  see  Res  Judicata. 

Concurrent  Jurisdiction 
see  Federal  Courts. 

Condemnation  Proceedings 
see  Eminent  Domain. 

Conditional  Sales 

of  stock,  agreement  to  repurchase,  6584. 
priority  as  between  seller  and  mortgagbe,  2423. 

Conditional  Subscriptions 

see  Subscriptions  to  Stock. 

Conditions 

conditioiial  subscriptions  to  stock,  1261-1310. 

conditional  waiver  of  ground  for  forfeiture  of  charter,  9136. 
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Conditions — Continued.  ,     .'■■ 

iipposition  of  on  foreign  corporations,  s«e  Foreign  Corporations, 
in  bonds  of  officers,  2984. 
in  mortgage  as  binding  bondholders,  1960. 
in  preferred  stock,  6028.  - 

in  subscription  to  bonds,  1961. 
in  underwriting  agreements,  961. 
pleading,  4560. 

power  of  corporation  to  purchase  real  property  on  conditions, 
2039. 

Conditions  Precedent 

as  defense  to  action  on  corporate  bonds,  1995. 

certificate  of  organization  as,  523-528. 

demand  as,  see  Demand. 

evidence  to  prove  performance  of,  925. 

failure  to  perform  as  raised  by  demurrer,  4600.  . 

filing  or  recording  incorporation  papers,  424-437, 

in  contracts  for  sale  of  stock,  6573.  ' 

leave  to  sue,  see  Leave  to  Sue. 

noncompliance  with  as  ground  for  dissolving  corporation,.  9123. 

notice  as,  see  Notice. 

notice  of  to  persons  contracting  with  foreign  corporation,  9347. 

payment  of  subscriptions  to  stock,  1596. 

request  to  sue,  see  Request  to  Sue. 

statutes  fixing 'time  for  organizatijon  asi  496.- 

subscription  of  all  or  specified- jiart  .of  capital  stock,  1557. 

tender  as,  see  Tenderi 

to  acceptance  of  charter,  467. 

to   action   by  creditor   against   stockholder  for   corporate   debts, 

7398  et  seq. 
to  action  by  stockholder  or  creditor  to  dissolve  corporation,  9167. , 
to  actions  as  applicable  to  corporations  engaged  in  interstate  com- 
merce, 9646. 
to  corporate  existence,  372-390,  880. 
to  creditors'  suit,  4940.  ... 

to  doing  of  business  by  foreign  corporation,-  9390,  and  see  For- 
eign Corporations. 

power  to  impose  on  foreign  corporations,  9362.' 

as  interference  with  commerce,  9517,  9529. 

as  impairing  obligation  of  contract,  9479. 
to  execution  of  corporate  bonds,  1932-1939.- 
to  increase  of  capital  stock,  5689. 
to  right  of  corporation  to  sue  or  be  sued,  4262-4266.'  " 

filing  papers,  4262.    '    "  ■       ' 

payment  of  fe'is'  or  taxes,  4262. 

demand  and  notice,  4264.  ■  ,  . 

to  service  of  process  by  publication,. 10325. 
to  service  of  process  on  non-enumerated  agents,  10362  note. 
to  setting  aside  unlawful  preference,  8784. 
to  statutory  liability  Of  officers",  3903-3906. ' 
to  stockholders'  suits,  6934. 
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Conditions  Precedent — Continued. 

to  supplementary  proceedings,  4958. 

to  voluntary  dissolution  of  corporation,  9079. 

Conditions  Subsequent 

breach  of  as  ground  for  forfeiture  of  charter,  9107. 

waiver  of  by  state,  9129. 
distinguished  from  conditions  precedent  in  regard  to  creation  of 

corporation,  380. 
failure  to  comply  with  as  releasing  stock  subscriptions,  1458-1461. 
in  contracts  for  sale  of  stockj  6574, 

Condonation 

see  Ratification. 

Conduct 

as  estoppel  to  deny  corporate  existence,  661,  and  see  Estoppel. 
as  fraud,  see  Fraud, 
as  ratification,  see  Ratification, 
of  officers,  see  Liabilities  of  Officers. 

of  stockholders,  see  Liabili'ties  of  Stockholders,  Majority  and  Mi- 
nority Stockholders. 

Conductor 

admissions  of  as  binding  company,  3359. 

liability  of  railroad  comjjany  fpr  torts  of,  5215  note,  5192  note. 

as  special  police  officer,  5265'  note,  et  seq. 
notice  to  as  notice  to  company,  3456. 
powers,  313Sv 

employing  medical  assistance,  3131,  3132. 

Conduits 

for  underground  wires,  7760. 

Confession  of  Judgment 

as  illegal  preference,  8737,  8751,  8761,  8776. 

by  stockholder  as  discharge  of  his  liability  to  other  creditors,  7505. 

power  of  corporation,  4792. 

what  law  governs  in  case  of  insolvent  corporations,  9340,  9342. 

who  may  make 

president,  3194,  3241. 
secretary,  3258. 
treasurer,  3261. 
general  manager,  3312. 

Confessions 

see  Admissions. 

Confidential  Relations 

see  Attorneys,  Physicians  and  Surgeons,  Directors,  Majority  and 
Minority  Stockholders,  Trusts,  Receivers. 

Confirmation 

foreclosure  sale,  2385. 
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Confiscation 

due  process,  see  Due  Process  of  Law. 

of  property  as  warranted  by  power  to  amend  or  repeal  charter, 

7598. 
rates  as  confiscatory,  see  Rates. 

Conflict  of  Laws 

see  What  Law  Governs. 

Confusion  of  Goods 

as  affecting  interstate  commerce,  9592. 

Congress 

see  Federal  Government. 

Connecting  Railroads 
what  are,  2193. 

Connections 

requiring  physical  connection  of  telephone  lines,  7761. 
requiring  railroads  to  connect  with  other  roads,  7745. 

Consanguinity 

as  disqualifying  judge,  477S,  and  see  Judges. 

Consent 

see  also, Ratification,  Acquiescence,  Waiver, 
as  conferring  jurisdiction,  4348. 

to  appoint  receiver,  8841. 
of  all  of  directors  but  not  at  board  meeting,  3048. 
of  assignor  of  stock  as  binding  assignee,  6006. 
of  board  or  commission 

to  issuance  of  stock,  7713. 

to  issuance  of  bonds,  1934. 

to  transfer  of  all  of  corporate  property,  2171. 

to  consolidation  of  corporations,  8317. 
of  corporation  to  transfer  of  stock,  6257. 
.of  corporator  to  acceptance  of  charter,  469. 
of  creditors  to  consolidation  of  corporation,  8329. 
of  directors  to  acts  of  officers  or  agents  beyond  their  powers,  3099. 
of  foreign  corporation  to  bringing  of  actions  against  it,  10239. 

implied  consent,  10239. 
of  foreign  corporation  to  prescribed  manner  of  service  of  process 

as  implied  from  doing  business  in  state,  10288. 
of  foreign  corporation  to  service  of  process  on  agent  or  officer, 

9922  et  seq.,  and  see  Foreign  Qorporations. 
of  state  to  surrender  of  charter,  9062. 
of  stockholders. 

as  conferring  power  on  corporation,  1774. 

necessity  for,  2930-2935,  6829. 
at  corporate  meeting,  2716. 

to  amendment  of  charter,  1448. 

to  assignment  for  benefit  of  creditors,  8713. 

to  appropriation  of  corporate  assets  by  officers,  3753. 

to  assessments  on  full  paid  up  stock,  7521. 
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Consent— Continued. 

of  stockholders^:ontinued. 

to  consolidation  of  corporation,  8326. 

to  consolidation  as  affecting  release  of  subscription  to  stock, 
1452. 

to  corporate  bonds,  1933. 

to  lease  of  corporate  property,  2196. 

to  mortgages,  2275. 

to  sale  of  all  of  corporate  property,  2156-2162. 

as  precluding  liability  of  officers,  3666. 

sufficiency  of,  2933. 

who  may  urge  want  of  consent,  2448. 
of  trustee  as  binding  bondholders,  8955. 
to  ultra  vires  or  unauthorized  act  as  defense  by  officer,  3687. 


Consideration 

inadequacy  of  as  notice,  6490. 

see  also  Motive,  Intent. 

agreement  to  repurchase  stock,  6584. 

as  affecting  transfer  of  bond,  within  rule  as  to  who  are  bona  fide 

holders,  1981. 
assumption  of  debts  of  seller  as,  8666,  8379: 
bills  and  notes,  1910. 

bona  fide  holders,  see  Bona  Fide  Holders  and  Purchasers, 
corporate  bonds,  1941-1957. 
■  defense  to  action  on  corporate  bonds,  1996. 
defense  to  forecfosure  suit,  2360. 
exemption  from  taxation,  8214-8216. 
fraudulent  conveyances,  8659.  ' 
ground  for  cancelling  certificate  of  stock,  5761. 
issuance  of  stock,  5801-5887. 
mortg^ages,  2291. 

necessity  for  to  constitute  bona  fide  holder  of  stock,  6491. 
novation,  8404. 
pledge  of  stock,  6629. 
prior  debt  as,  8738. 

promise  to  pay  assessments  on  full  paid  up  stock,  7522. 
receiver's  certificates,  8954. 
reorganization  agreement,  8508. 

rescission  of  contract  for  stock  for  want  or  failure  of,  6600. 
safe  of  stock,  necessity  for,  6498. 

failure  of,  6501.  , 

seal  as  importing,  1733. 
statement  of  in  official  bond,  2984. 
stock  of  purchasing  company  as,  2162. 
subscription  to  stock,  1153. 

seal,  1158. 

failure  of  consideration,  1159. 
to  support  suit  for  specific  performance,  €622. 
underwriting  agreement,  958. 
voting  trusts,  2904, 
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Consolidation  of  Corporations 
chapter  on,  8297-8459,  vol.  7. 
abatement  of  pending  actions  as  effect  of,  8436. 

revival,  8438. 

substitution  of  new  company,  8438. 
actions  against  constituent  corporations  iafter  consolidation,  8430. 
actions  against  new  company,  -8431. 

insolvency  of  old  companies  as  defense,  8431, 

at  law  or  in  equity,  8432. 

following  assets,  8434. 

pleading,  8435. 
actions  by  consolidated-  company,  8436,  8354. 
actions  by  constituent  company,  8436. 
agreement  or  articles  of  consolidation,  8332.  , 

by  whom  prepared,  8332. 

acceptance  by  stockholders,  8333. 

contents  of,  8334. 

construction  of,  8335. 

certificate  of  acceptance  of,  8336. 

filing  of,  8336. 

enforcement  of,  8339. 
amendment  of  charter  as  to,  by  majority  stockholders,  6811,  6815. 
authority  to  consolidate,  8313. 

necessity  for,  8313. 

power  of  legislature  to  grant,  8314. 
by  special  acts,  8314. 

how  authority  conferred,  8315. 

necessity  that  all  of  constituent  cohipanies  be  authorized,  8316. 

ratification  as  equivalent,  8316. 

consent  of  public  service' comrhission,  8317. 

construction  of  statutes,  8317. 

particular  corpora'tions,  8318;  . 

de  facto  corporation,  8330. 

statutory  prohibition,  8321. 

limitatron  as  to  number  of  constituent  companies,  8322. 

limitation  to  corporations  of  same  nature,  8322. 

parallel  or  competing  lines,  8323. 

conditions,  8325. 

invalid  statutory  authority,  8325.'    ■■' 

withdrawal  or  impairment  of  authority;  8325. 

taking  away  power  as  impairment  of'  contract,  7574: 

statutes  authorizing  as  inipatring' obligation  of  contract,  7575. 

power  to   amend  or  repeal  charter  "as  conferring  power  to 
legislate  as  to  consolidation,  7612. 

power  to  alter  charter  as  conferring  power  to  authorize  mer- 
ger, 7611.  '  ■  i 

power  to  as  franchise,  2110. 

power  to  as  including  power  to  lease,' 2192.         - 

power  to  consolidate  as  including  power  to  purchase  stock 
of  constituent  company,  2077." 
bondholders,  eflefct  on  right  to  exchange  bonds  for  stock,  8407. 
bonds,  power  of  new  corporation  to  'isteue,  8357.   ; 

under  mortgage  executed  by  constituent  Cotnpany,  8357. 
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Consolidation  of  Corporations — Continued;  -  '  - 

cancellation  of  stock  of,  8410.  ' 

citizenship  of  consolidated  corporation,  836. 
collateral  attack  on,  8415.  i 

consent  of  creditors  to,  8329. 

necessity  for,  8329. 
consent  of  stockholders,  8326-8329. 

necessity  for,  8326. 

all  or  majority,  8327. 

reserved  power  to  alter  or  amend  charter,  8327. 
constituent  companies 

estoppel  to  deny  validity  of  consolidation,  8415^ 

release  from  liability,  8404.  / 

actions  against  after  consolidation,  8430.     * 

actions  by,  8436. 

joinder  with  new  company  as  defendants,  8435.  .    ■ 

liabilities   after  consolidation   for   acts   of  consolidated   com- 
pany, 8403.  >    • '  ■ 
contracts  as  inuring  to  new  corporation,  8353. 

choses  in  action,  8354. 

promissory  notes,  8354. 

guaranty,  fidelity  or  indemnity  bond,  8354.    • 

covenants  running  with  the  land  as  affected  by,  8370.   ■ 
creditors,  remedy  where  transfer  is  fraudulent,  8428. 
curing  defective  consolidation,  8339. 

date  of  consolidation,  8345.  j 

de  facto  consolidated  corpbrations,  8416,572;  620.  '    ■ 

where  no  legislative  authority  for  consolidation, '841:6v'' 

attempted  consolidation  as  dissolution,  8417. 
where  valid  legislative  authority,  84i7.  •• 

power  to  enforce  subscriptions  to  stock,'8419.    ' 
debts  as  inuring  to  new  corporation,  8353. 
debts  of  constituent  companies;  liability  of  new 'doftipany,  8384. 
as  fixed  by  statute,  8374-8379.  )  •        .■. 

where  existence  of  constituent  companies  continued,  8377. 
effect  of  taking  judgment  against  company,  8378.    ■  . 
I      statutory  liability  as  including  torts,  8378.  ;    :    i 

agreement  changing  statutory  liability,  837S.. 
agreement  assuming  liability,  8379-8383. 

necessity  for  writing,  8380.  -       s  ;- 

debts  or  liabilities  includedy  8380.  r  ■  -r 

effect  on  rights  of  creditors,  8383.  ;,-.    - 

defenses,  8383.  .         .  ;,,,i  ,',;,.     ,  .  , 

liability  as  limited  to  value  of  property  r,eceiyed^,i8387. 
effect  of  taking  renewal  notes,  8387,  ■,      ■  - 

directors,  election  of,  8339.       ;  ...,  ,.  ,. ; 

directors,  power  of,  3174,  .  ;/;>,.-.' 

dissolution  of  constituent  corii^apies  as  result,  of,;  ^8343.,  , 
where  atternpted  consolidation  ineffectual,  83f(4.    .    . 
statutory  continuance   of  constituent  conjpanies  for   certain 
purposes,  8345. 

merger  distinguished,  8345 !  ,-.J)nf>v7.j'  > 

'   where  mere  transfer  of  property,  8347. 
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Consolidation  of  Corporations — Continued. 

dissolution  of,  right  of  stockholders  to  sue  for,  8411. 
efifect,  8339  et  seq. 

on  right  to  exchange  bonds  for  stock  or  new  bonds,  1970. 

as  ground  for  rescinding  purchase  of  stock,  6601. 

as  ground  for  forfeiture  of  charter,  9103. 

as  release  of  subscriptions  to  stock,  1450. 

eminent  domain,  2523,  9869. 

exemptions  from  taxation,  8222,  8267. 

outstanding  executions,  4826. 

statutory  liability  of  stockholders,  7176. 
estoppel  to  attack  or  deny  validity  of,  710,  677,  726. 

of  new  company,  8414. 
evidence  of,  8441. 
exemptions  and  immunities  as  passing  to  new  company,  8358. 

exemptions  of  officers  and  stockholders,  8360. 

constitutional  limitations  and  provisions,  8361. 

where  power  reserved  to  alter  or  repeal  charter,  8362. 

privilege  as  restricted  to  property  of  privileged. constituent, 
8363. 

tax  exemption,  8364. 

rate  exemptions,  8366. 
incorporation  fees,  payment  of,  8337. 

amount  of  fee,  8338. 
injunction  to  prevent,  8419,  8411,  5145,  9148. 

by  income  bondholders,  1926. 
lien  in  favor  of  creditors  as  created  by,.  8371. 
liens  as  affected  by,  8369. 

mortgages,  8369. 

maritime  lien,  8370. 

priorities,  8373. 
method  of  consolidation,  8331. 

substantial  compliance  with  statute,  8331. 
mortgages,  'effect  of  consolidation  on,  8356. 

unrecorded  mortgages,  8372. 

extent  of  mortgage  lien,  8372. 

priorities,  8373. 
municipal  aid  bonds  aiid  subscriptions,  enforcement  by  new  com- 
pany, 8355. 
new  company  as  effect  of  consolidation,  8340. 

intention  of  parties,  8342. 

duration  of  new  corporation,  8343. 
of  corporations  created  by  different  states,  8442. 

power  to  consolidate,  8443. 

validity  of  statutes  authorizing,  8444. 

how  authority  conferred,  8445. 

proceedings  to  consolidate,  8445. 

as  creating  new  corporation,  8447. 

power  to  transact  business  and  hold  meetings  in  each  state, 
8449,  8450. 

control  by  courts,  8450. 

corporation  as  domestic  one  in  each  of  states,  8450,  9283. 
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Consolidation  of  Corporations— 7Continued. 

of  corporations  created  by .  different  states — continued. 

legislative    control    where    power    reserved   in    one    state    to 

amend  or  repeal  charter,  8452. 
particular  state  statutes  as  applicable  to,  8454. 
incorporation  fees  and  taxation,  8454. 
jurisdiction  of  courts  over,  8456. 
when  takes  effect,  8459. 

effect  of  jpdgment  or  injunction  in  one  state,  8459. 
service  of  process  on  new  company,  10434. 

place  of  holding  corporate  meetings,  844,  2732. 

powers  and  rights  of  new  consolidated  corporation,  8349. 

as  fixed  by  law  in  force  at  time  of  consolidation,  8351. 

property  as  vesting  in,  8352. 
■  <  ,    power  of  eminent  domain,  8352. 

power  to  mortgage,  8352. 

franchises,  8353. 

miscellaneous,  8352,  8353. 

contracts  of  constituent  companies,  8353. 

subscription  to  stock  of  constituent  companies,  8355. 

municipal  aid  bonds  and  subscriptions,  8355. 

trusts,  execution  of,  8356. 

stock,  issuance  of,  8356.'. 

bonds,  issuance  of,  8357. 

exemptions,  8358,  and  see  supra, 
presumptions  in  favor  of,  8441. 
proxy  as  conferring  authority  to  vote  on,  2834. 
quo  warranto  to  attack;  see  Quo  Warranto, 
stock,  issuance  of  by  new  company,  8356. 
stockholders,  rights  and  liabilities  of  consenting,  8404. 

how  relationship  in  new  company  created,  8405,  8406. 

right  to  cash  instead  of  stock  in  new  company,  8405. 

agreement  to  exchange  stock,  8407. 

rights  of  holders  of  unexchanged  stock,  8407. 

right  of  bondholders  to  exchange  bonds  for  stock,  8407. 

rights  as  to  dividends,  8408. 

rights  as  to  assets  not  taken  oyer,  8409. 

consent  of  transferor  to  consolidation   as  binding  on   trans- 
feree, 8409. 

right  to  rescind,  8409. 

liability  on   subscription   to  stock,  8410. 

liability   for   debts    of   corporation,   8410. 
stockholders,  rights  of  dissenting  stockholders,  8419. 

injunction  against  consolidation,  8419. 

grounds  for  enjoining  or  setting  aside,  8420. 

fraud  or  unfairness  as  ground,  8420. 

effect  of  delay  in  suin&  8422. 
jurisdiction  of  courts  and  procedure,  8424. 

necessary  parties,  8424. 

rights  in  general  against  consolidated  company,  8425. 

action  for  value  of  shares,  8425. 

appraisement  of  value  of  stock,  8427. 
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Consolidation  of  Corporations— Continued. 

stockholders'  suits  to  set  aside,  6906. 

subscriptions  to  stock,  enforcement  by  new  company,  8355. 

taxation  of,  8054. 

capital  stock,  8087. 
torts,  liability  of  new  company  for  torts  of  old,  8386. 

statutes,  8378. 
trusts,  execution  of  by  new  company,  8356. 
unrecorded  mortgages  as  lien  against  new  company,  8372. 
what  constitutes,  8302. 

merger   distinguished,   8304. 

reorganization  distinguished,  8308,  8467. 

amalgamation,  8308. 
,        purchase  of  all  of  property  of  another  corporation,  8309. 

ownership  or  purchase  of  majority  or  all  of  stock  of  another 
corporation,  8311. 

lease  of  all  of  corporate  property,  8312. 

holding  companies,  8312. 
who  may  attack,  8410-8414. 

public,  8410. 

third  persons,  8411. 

creditors,  8411. 

consenting  stockholders,  8412. 

dissenting  stockholders,  8419. 

Conspiracy 

see  also  Collusipn. 

definition,  5477. 

in  restraint  of  trade  as  monopoly,  5476. 

liability  for  conspiring  with  promoters,  303. 

liability  of  corporation  for,  5221,  5399,  5400. 

liability  of  officers  for,  3750. 

parties  to  action,  6859  note. 

Constituent  Companies 
sees  Consolidation. 

Constitutional  Law 

see  also  Federal  Cdnstitutibn,  State  Constitution. 

anti-trust  or  monopoly  statutes,  5433-5456. 

amendment  or  repeal  of  charter,  see  Amendment,  Repeal. 

as  affecting  exemptions  inuring  to  Consolidated  company,  8361. 

Blue  Sky  laws,  7714. 

by-laws  violating  as  iiivalid,  992. 

as  to  ext)elling'  members,  6744. 
class  legislation,  see  Equal  Protection  of  the  Laws, 
consideration  for  corporate  bonds,  1941. 
construction  of  charter  to  uphold  constitutionality,  1740. 
corporation  created  under  unconstitutional  law  as  a  de  facto  one, 

564. 
corporations  as  citizens,  see  Citizens, 
delegation  of  powers  to  public  service  commission,  7674. 
dissolution  of  corporation  as  unconstitutional,  9020. 
due  process  of  law.  set  Due  Process  of  Law. 
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Constitutionjil  Law — Continued. 

equal  protection  of  the  laws,  see  Equal  Protection  of  the  Laws. 

estoppel  to  attack  constitutionality,  9101. 

estoppel  to  set  up  unconstitutionality  of  statute  under  which  cor- 
poration created,  675.        '  '■ 

governmental   regulations    of   corporations   as   constitutional,   see 
!,'_  ;  .:  Governmental  Control.. 

grant  of  exclusive  franchises,  354. 

impairing  contracts,  see  Itnpairniient  of  Obligation  of:  Contracts. 

interstate  commerce,   see   Commerce.  '     ■ 

limitations  on  extension  of  charters,  885,  888-890. 
./limitations  on  police  power,  766 L' 

officers   elected   under  unconstitutional  law  as   dc  facto   officers, 
3032.  .         ,       ,       ■, 

police  power,  see  Police  Power. 

po'we'r  of  CorporEttibri  to  sue  to  enjoin  viola!tion  of,  4236. 

power  of  foreign' cori^oration  to  attack  statute  ,as  unconstitutional, 
'9652. 

power  to  amend  or  repeal  charter  as  giving  right  to  impair  vested 
rights,  7597.  "-i''  -  ■••■  "'  ■''■'■!     ' 

prohibition  against  special  acts,  see  Statutes. 

provisions  against  creation  of  corporation  by,  special  act  as  retro- 
active, 466.  ,  ,  j . 

provisions  as  to  payment  for  stock,  5803-5813,  5851-5878. 

provisions  as  to  watered  or  fictitiously  paid  up  stock,. 5851-5878. 

restrictions  on  foreign  corporations  as  constitutional,  9441  et  seq. 

retaliatory  statutes  in  case  of  foreign  corporations,  9491. 

self-executing  provisions,  7155,  9907. 
exemption  from  taxation,  8205. 

special  acts  forbidden. 

creation  of  corporation,  442-466. 
change  of  corporate  name,  1706. 

special  venue  laws  applicable  only  to  corporations,  4353. 

taxation  as  violation,  see  Taxes. 

vested  rightSk' see  Vested  Rights.  . 

Constitutions 

of  states,  see  State  Constitutions. 

of  United  States,  see  Federal  Constitution. 

provisions  as  "laws  of  the  United  States  and  of  the.  state,"  992 

note.  .,,., 

provisions  of  as  part  of  charters,  441. 

Construction 

bonds  and  mortgage  together,  1960. 

by-laws,  1017. 

charter,  chapter  on,  1735-1753,  and  see  Charter. 

claims  for  as  entitled  to  priority  over  mortgage,  2419. 

as  operating  expense,  9000. 
contracts,  1866. 

for  sale  of  stock,  6566. 
d'elegation  of  power  of  eminent  domain,  2515. 
franchises,  2126.     '  •- 

IX    Priv.  Corp.-^6 
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Construction — Continued, 
leases,  2197. 
mortgages,  2250,  2289. 
pleadings,  4649! 

return  of  service  of  process,  4476. 
statutes 

as  to  purposes  for  which  corporations  may  be  created,  170,  211. 

"purpose"  distinguished  from  "purposes,"  200  note. 

"or  for  any  other  lawful  business  or  purpose,"  193. 

making  stockholders  liable  for  debts,  7159. 

requiring  reports,  4149. 

imposing  personal  liability  on  oflicers,  3847. 
.  subscriptions   to   stock,    1255. 

Construction  Companies 

what  constitutes  doing  of  business  by  foreign  corporation,  9990. 

Constructive  Fraud 

see  Fraud. 

Constructive  Notice 

see  Notice. 

Constructive  Service 

of  process,  4449-4455,  and  see  Service  of  Process. 

Constructive  Trusts 
see  Trusts. 

Contempt 

chapter  on,  5558-5578,  vol.  5. 
appeal  from  order,  5578. 
kinds  of,  5558. 

civil,  5558. 

criminal,  5558. 
liability  of  corporate  officers  and  agents,  5569. 

where  disobeyed  order  directed  to  corporation,  5569,  4077. 

president,  5571. 

manager,  5571. 

secretary  and  treasurer,  5572. 

editor,   5572. 

directors,  5572. 

mere  employee,  5573. 
liability  of  corporation  for,  5559. 

as  "person,"  5563. 

as  including  both  civil  and  criminal  contempts,  5563,  5390. 

as  dependent  on  intent,  5564. 

as  affected  by  liability  of  officer,  5573. 
procedure  to  punish  for,  5574. 

indictment,   5575. 
punishment,  5576. 

line,  5576. 

execution  to  collect  fine,  5577. 
remedy  for  as  precluding  receivership,  8885. 
what  constitutes,   5566. 
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Contempt — Continued. 

what  constitutes — continued, 
violation  of  injunction,  5566. 
publications,  SS68. 
failure  to  produce  books,  4077. 
refusal  to  turn  over  propei'ty  to  receiver,  8902. 

Contests 

see  Elections,  Officers,  Racing,  Prize  Fights. 

Contingent  Claims 

against  insolvent  corporation,  see  Insolvency, 
against  receiver,  see  Receiver, 
effect  of  dissolution  of  corporation  on,  9186. 
statutory  liability  of  officers  upon,  3893. 

Continuance 

see  Adjournment. 

Continuation 

of  corporate  life  for  limited  time  after  dissolution,  9220  et  seq., 
and  see  Dissolution. 

Continuous  Line 
what  is,  2193. 

Continuously 

meaning  of,  6055  note. 

Contracted 

meaning  of,  3893,  3894,  3897. 

Contractors 

claims  of  as  preferred  claims,  8688,  8985,  7215. 

service  of  process  on  as  agent  -of  corporation,  10353  note. 

Contracts 

Chapter  22  in  volume  2,  commencing  at  page  1844,  is  entitled 
Contracts  in  General.  Particular  contracts  are  treated  of  in 
other  chapters.  In  volume  3,  commencing  on  page  2564,  is 
the  chapter  on  "Ultra  Vires"  which  deals  with  the  effect  of 
contracts  beyond  and  in  excess  of  the  corporate  powers.  This 
chapter  is  followed  by  one  entitled  "Illegal  or  Prohibited 
Contracts"  which  considers  principally  the  effect  of  con- 
tracts expressly  prohibited  by  charter  or  statute. 

I.    In  General. 
chapter  on,  1844-1867,  vol.  2. 
abrogating  discriminatory  contracts,  7824. 
as  after-acquired  property  covered  by  mortgage,  2268. 
as  binding  on  reorganized  company,  8591,  8595. 
as  consideration  for  issue  of  stock,  5824. 
as  consolidation  of  corporations,  8303  et  seq. 
as  estoppel  to  attack  corporate  existence,  684,  689-719. 
as  exempting  officer  from  liability,  3719. 

as  including,  torts  as  relating  to  prohibition  against  actions  to 
enforce  by  foreign  corporations,  9887. 
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Contracts — Continued. 

as  interstate  commerce,  9S95. 

as  inuring  to  reorganized  company,  8576, 

as  waiver  of  personal  liability  of  stockholders  for  corporate  debts, 

7495.  ,  ,. 

breach  of  as  ground  for  .expeljing  member,  6745. 
by-laws  as  enforceable  as,  1016. 
charter  as,  7568-7673,  7804,  8217. 
claims  for  damages  for  breach  of  as  entitkd  to  priority,  8974  note. 

as  operating  expense,  9003. 
condemnation  of,  2551. 
conflict  of  laws,  see  What  Law  Governs, 
consideration,  see  .Co)nsideration. 
construction,  1866. 
creditors  generally,  see  Creditors. 

debt  limits,  see  Debt  Limits.  i- 

debts  generally,  see  Debts, 
effect  of  dissolution  of  corporation  on  existing  contracts,  9182. 

wher.e  dissolution  voluntary,  9183.  ' 

wheire  contract  broken  prior  to  dissolution,  9183. 

where  contract   broken   prior   to    dissolution,   9183. 

contracts  for  personal  services,  9184.  .., 

leases,  9185. 

guaranty,  9185. 

contingent  claims,  9186.  .  ? 

effect  of  where  beyond  power,  of  corporation,  see  Ultra  Vires, 
effect  on  right  to  exercise  police  power,  7661. 
enforcement  by  consolidated  company, .  8353.  ^ 
enforcement  of  ultra  vires  contracts,  see  Ultra  Vires, 
evidence   of,   1867. 

execution,  see  Execution  of  Corporate  Contracts, 
fixing  rates  by,  1^772.  -  < 

forfeiture  of  municipal  contract  by  quo  warranto,  4985.     

franchise  as,  2109,  7805,  7690. ^  .     ..r,  .' 

impairing    obligation    of,    see     Impairment    pf      Obligations  of 

Contract.  ,,  •    ,  .  .   ,,, 

implied  contracts,  1861. 
judgment  as,  9887.  ,  .  ^     , 

jurisdiption  of  actions  by  or  against  foreign  corporations,  10220  et 

seq.,  and  see  Foreign  Corporations. 
'     liability  of  trustees  on,  9233. 

trustees  of  common-law  corporation,  10499,  and  see  Massachu- 
setts Trusts, 
liability  on  as  affected  by  lease  of  all  of  corporate  property,,  2217. 
liability  on  where  purported  .corj)oration  riot  even  de  facto  one, 

7552.-;.;. .  ..,•--.. 

making  of  as  doing  of  business  by  foreign  corporation,  10023. 

so  as  to  be  subject'to  service  of  ptocess,  10305.'  i 
mandamus  to  enforce,  5049.         ;.    ;    , 
membership,  see  Members  and  Membership, 
misnomer,  effect,  1694.  ,i  ,  i  ■,;< 

'     mode  of  executing,  2934  et  seq.,  and  see  Execution  of; .  Corporate 

Instruments.  .   .  .!  ':■■ 
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Contracts — Continued. 

necessity  that  directors  act  at  meeting,  3047. 

notice  of  by-laws  as  imputed  to  persons  dealing  with  corporation, 

1034. 
of  corporation  as  contracts  of  stockholders,  49. 
of  corporation,  enforcement  by  receiver,  8908. 
of  foreign  corporation,  power  of,courts  to  set  aside,  9660  note. 
of  foreign  corporations,  validity  "where  corporation  has  not  com- 
plied with  statutes,  10027  et  seq.,  and  see  Foreign  Corpora- 
tions, 
of  reorganization  cotnmittee  as  binding  on  stockholders,  8536. 
of  seller  as  binding  on  purchasing  corporation  where  latter  takes 

with  notice,  8396. 
power  of  corporation  to  make,  ,1845-1851. 

contract  foreign  to  objects  of  corporation,  1847. 

contracts  beneficial  to  corporation,  1850. 

foreign  corporation,  9376. 

restricting   right   of   foreign   corporation   to   make ,  contracts 
as  interference  with  commerce,  9525. 

after  dissolijtion  of  corporation,  9179. 
power  of  directors  to  make  outside  state,  3054. 
power  of  particular  officers  to  make,  3083. 

president,   3182  et   seq. 

vice-president,  3245. 

secretary,  3250,  3252. 

treasurer,  3260,  3262. 

general  manager,  3274,  3282. 

cashier,  3313,  3327. 

after  appointment  of  receiver,  8903. 
power  of  public   service   commission   to   enforce,   7678. 
power  of  receiver  to  make,  8927. 

contract   extending  beyond   receivership,   8929. 

power  of  court  to  disregard,  8929. 

contracts  of  employment,  8930. 

leases,  8931. 
power  of  state  to  contract  as  to  rates,  7793, 
power  of  stockholders  to  make 

at  corporate  meeting,  2916., 

as  individuals,  2918. 

as, owner  of  all  or  majority  of  stock,  2930,  2923-2925. 
power  of  United   States  to   regulate   contracts   relating  to  com- 
merce,  7663. 
power  to  make  before  corporation  comes  into  existence,  877. 
presumptions,  1867. 

as  to  authority  of  foreign  corporation  to  make,  9348. 
ratification,  see  Ratification. 

receiver  as  bound  by  contracts  of  corporation,  8905. 
remedies  to  enforce>  see  Remedies, 
rescission,  see  Rescission, 
right  of  corporation  to  sue  on,  4520. 
right  of  foreign  corporation  to  sue  on,  9432. 
seal,  1719,  1728,  and  see  Seal, 
stockholders  setting  aside  contracts  of  directors,  2929. 
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Contracts — Continued. 

taxes  as,  7919. 

terminating  contracts  with  officers,  3009. 
ultra  vires,  effect  of,  see  Ultra  Vires, 
under  assumed  name,  1688. 
unilateral,   6498. 
warranties  in,  see  Warranties, 
when  deemed  made  within  state,  10232  note, 
with  de  facto  corporations,  628. 

with  purported  corporation,  want  of  corporation  as  making  con- 
tract void,  7560. 

II.    Illegal  Contracts. 

agreement  to  resign  office  for  consideration,  3005. 

agreements  relating  to  filling  of  corporate  offices,  2956. 

charter  or  statute  prohibition,  1851. 

contracts  malum  in  se,  2695. 

effect  of  illegal  contracts,  2697,  2712. 

as  dependent  on  intent  of  legislature,  2700. 

where  penalty  pointed  out  by  statute,  2707. 

loans  on  prohibited  Securities,  2701. 

loans  to  officers,  2703. 

contract  in  excess  of  debt  limit,  2704. 
effect  of  secret  advantage  given  officer  by,  3557. 
in  general,  1851. 

in  violation  of  anti-trust  statute,  5545. 
inducing  disregard  of  duties  by  corporate  officer,  3669. 
lobbying  contracts,  1853,  3-157.  ' 

of   directors   abdicating   or   limiting   their  powers   or   discretion, 

2957. 
recovery  on  implied  contract,  10063. 
relief  of  party  from,  2708. 

contracts  malum  in  se,  2709. 

contracts  merely  mala  prohibita,  2709.  ' 

contracts  fully  executed,  2710. 

where  parties  not,  in  pari  delicto,  2710. 

locus  poenitentive.  2711. 
sale  of  vote  of  stockholder,  2853. 
ultra  vires  distinguished,  2694,  2571; 

violating  public  policy,   1853,  2695,  and  see  Public  Policy, 
what  law  governs,  2712. 

III.    Particular  Contracts. 
accommodation  paper,  see  Accommodation  Paper, 
agreement  for  lien  on  stock,  5958. 
agreement  to  consolidate  corporations,  8334. 
arbitration,  see  Arbitration. 
as  to  distribution  of  assets  among  stockholders  after  dissolution, 

9262. 
assumption  of  contracts  of  predecessors,  1856. 
assumption  of  pre-existing  debts,  1856,  8379-8383. 
bailment,  see  Bailments, 
before  organization  of  corporation,  487. 
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Contracts — Continued. 

between  corporation  and  its  officers,  3S76-36SS. 

between  corporation  and  stockholders,  67,  6840.  , ,  r 

between   federal   government   and   corporation   as   making  latter 

agent  of  government,  9449. 
between  stockholders  as  to  contribution,  7513. 
between  subscribers  to  stock,  1167. 
bonds,  see  Bonds. 

borrowing  money,  see  Borrowing  Money, 
by  receiver  as  binding  successor,  8923. 

personaMiability.  of  receiver  on,  89<2. 
by  third  persons  to  repurchase  stock,  6587. 
compensation  of  officers,  3992. 
contracts  between  different  corporations,  1857. 
contracts  by  quasi-piublic  corporations,   1857.       , 
covenants,  see  Covenants, 
employment  contracts,   1859. 
for  preference  of  creditors,  8698. 

for  sale  of  shares  of  stock,  6493  et  seq.,  and  see  Sales, 
guaranty,  see  Guaranty, 
imposing  restrictions  on  right  to  vote  at  meeting  of  stockholders, 

2788. 
indemnity,  rfee  IndemnitJ'. 

mortgages,  see  Mortgages,  Chattel  Mortgages, 
nonassessability  of  stock,  7544. 

how  evidenced,  7544. 
of  lessee  as  binding  lessor,  2218. 
of  lessor  as  binding  lessee,  2221. 
of  members,  see  Members  and  Membership. 
of  mortgagor  as  binding  mortgage  trustee,  2316. 
of  mortgagor  as  binding  purchaser  at  foreclosure,  2394. 
of  partnership  or  association  as  inuring  to  or  binding  on  corpora- 
tion as  sucessor,  786-803. 
of  promoters,  329  et  seq. 

as  binding  promoters,  329-333. 

of  one  promoter  as  binding  on  all,  269. 

as  binding  oh  corporation,  306. 
of  receivers,  see  Receivers, 
options,  see  Options, 
preferred  stock,  6029. 

changing,  6030. 
redemption  of  preferred  stock,  6044  et  seq. 
releases,  see  Release, 
reorganization  agreement,  8506. 
restriction  of  right  to  transfer  stock,  6264. 
right  to  dividends  as  between  seller  and  buyer,  6149. 
sales,  see  Sales,  Conditional  Sales, 
subscription  to  stock,  1120,  1629,  and  see  Subscriptions  to  Stock. 

distinguished  from  contract  to  purchase  stock  from  corpora- 
tion,  1120. 
to  issue  stock  where  stock  unauthorized,  5765. 
to  pay  dividends,  6086. 
to  purchase  real  property,  2038. 
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Contracts — Continued. 

to  repurchase  stock  sold,  2096. 

to  sell  corporate  property,  2141. 

trust  agreements   for  business   enterprises,   10477-10484,   and   see 

Massachusetts  Trusts, 
underwriting  agreements,  948-973. 
voting  trusts,  see  Voting  Trusts, 
warranties,   see  Warranties. 

watered  stock,  see  Watered  or  Fictitiously  Paid  Up  Stock. 
Contribution 

between  corporate  officers,  3670-3673,  4211. 

between  members  of  purported  corporation  as  partners,  7559. 

between  promoters,  269. 

between  stockholders,  7334,  7511,  7514,  7040,  7048. 

repayment  of  dividends,  6218. 

remedy  to  enforce,  7514. 
ultra  vires   as   defense,  2597. 

Contributions 
see  Gifts. 

Control 

by  commissions,  see  Public  Service  Commissions. 

by  courts,  see  Courts. 

by  directors,  see  Directors. 

by  state,  see  Government  Control. 

by  stockholders,  see  Stockholders,  Majority  and  Minority  Stock- 
holders. 

by  United  States,  see  Federal  Government. 

monopolies,  see  Monopolies. 

of  corporation  as  affecting  specific  performance,  6617,  6625. 

of  corporations  by  officers  and  stockholders  in  general,  chapter 
on,  2913-2935,  vol.  3. 

voting  trusts,  see  Voting  Trusts. 

Conventions 

corporate  power  to  donate  money  for,  2153. 

Conversion 

see  also  Trover. 

liability  of  officers  for,  3776. 

right  of  creditor  to  sue,  3821-3824. 
of  shares   of  stock,  5657-5680. 

by  agent,  6475. 

by  bailee,  6476. 

by  broker,  6475. 

by  corporation  by  wrongful  registration  of  transfer,  6464. 

by   pledgee,    6701. 

after  payment  or  tender,  6692. 

by  seller  after  sale,  6476. 

by  sale  by  agent  without  title,  6475. 

forfeiture  of  stock  for  failure  to  pay  assessments  as,  7542. 

of  preferred  into  common  stock,  6044. 

of  stock  into  bonds,  6052. 
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Conversion— Continued. 

of  shares  of  stock — continued. 

of  stock  into  land,  6053. 

refusal  to  issue  certificate  of  stock  as,  5757. 

rjght  of  pledgee  to  sue  for,  6661. 

right  of. transferee  to  sue  for,  62(88. 
power  of  de  facto  corporation  to  sue  for,  649. 

Convertible  Bonds 

see  Bonds. 

Convertible  Coupon  Bonds 

definition,  1919,  and  i  see  Bonds. 

Convertible  Stock 

exchange  for  bonds,  6052. 
exchange  for  land,  6053. 
statutes,  6053. 
,    .  ,      in  l^ew  Jersey,  60S3-60S7. 

Conveyances 

see  also   Deeds,   Mortgages,  Sales,  Transfer   of   Property,   Cove-, 

nants.  Assignments, 
as  estoppel  to  deny  corporate  existence,  703-705. 
as  including  right  of  eminent  domain,  9870. 
as  prima  facie  evidence  of  incorporation,  906. 
between  stockholders  and  corporation'  67. 
by  corporation  to  stockholder  as  payment,  6852. 
by  de  facto  corporations,  634. 
by  owner  or  owners  of  all  the  stock,.  51.  ., 

effect   of  clause   in   incorporation  papers  giving  directors   power 
,'.}07    lIo  convey,   408.   .  ' 

estoppel  of  grantee  to  deny  corporate  existence  of  grantor,  716. 

fraudulent,  see  Fraudulent  Conveyances. 

lease  as,  3164. 

misnomer  of  corporation  in,   1692. 

power  of  directors  to 'make  outside  state,  3055. 

power  of  majority  of  stockholders  to  execute,  2920. 

power  of  president  to  make,  3223. 

seal,   1726,  and  see  Seal. 

ultra  vires,  see  Ultra  Vires. 

what  are,  3164,  1017  note. 

lease  as,  3164. 
what  law  gov«irns,  9357. 

Conveyed 

meaning  of,  8261. 

Conviction 

see  also  Criminal  Law. 

as  condition  to  expelling  member,  6755. 

Co-dwners 

see  Partnership,  Tenants  in  Common,  Joint  Tenants. 
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Co-Partnership 

see  Partnership. 

Copies 

see  also  Filing. 

of  corporate  records  as  evidence,  4057,  and  see   Evidence. 

right  to  make  as  incident  to  inspection  of  books,  4123. 

Copyright 

see  also  Infringement, 
anti-trust  laws  as  affecting,  5502. 

Com  Products  Refining  Company 

as  illegal  combination,  5524  note,  5515  note. 

Cornell  University 

see  generally  Educational  Institutions, 
liability  for  personal  injuries,  5358  note. 

Corner 

conspiracy  to  corner  market  in  staple  commodity,  5479  note,  5472 
note. 

Corporate 

meaning  of,  463. 

Corporate  Authorities 

see  Officers,  Directors,  Agents,  and  titles  of  various  offices. 

Corporate  Bonds 

see  Bonds. 

Corporate  Books  and  Papers 

chapter  on,  4041-4079,  vol.  4. 

as   determining   ownership    of   stock   as   affecting  right   to  vote, 

2799-2802,  2795,  2796. 
as  evidence,  4047-4077,  4721-4736,  925. 

best  evidence,  4048.  ' 

secondary  evidence,  4049. 

parol    evidence,    4049. 

copies  as  evidence,  4057. 

authenication,  4061. 

purposes  for  which  admissible,  4065-4074. 

to  prove  membership,  7321. 

to  prove  organization,  925. 

as  evidence  against  third  persons,  4069. 

as  proof  of  claims  against  corporation,  8962. 
as  included  in  assignment  for  benefit  of  creditors,  8630. 
as  notice  of  overvaluation  of  property  taken  for  stock,  5942. 
as  public  records,  4041. 

conclusiveness  of  as  to  names  of  stockholders  in,  7325. 
custody,  4045. 

keeping  within  state,  4045. 

secretary  as  proper  custodian,  4046,  3250. 

refusal  to  bring  within  state  as  ground  for  forfeiture  of  char- 
ter, 9113. 
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Corporate  Books  and  Papers— Continued. 

custody — continued. 

violation  of  statute  as  to  place  of  keeping  as  ground  for  for- 
feiture of  charter,  9109. 

delivery  to  receiver,  4078. 

duty  of  purchaser  of  stock  to  examine,  6490. 

duty  to  keep,  4042. 

minute  books,  4043. 
books  of  account,  4043. 
stock  book,  4044. 

duty  to  produce  in  court,  4074. 

entry  of  contracts  in  as  essential,  2451. 

failure  or  refusal  to  produce  as  making  directors  ineligible  to  re- 
election, 2972. 

false  entries,  4079. 

form  of  minutes  of  meetings,  4044. 

form  of  stock  book,  4045. 

inspection  of,  see  Inspection  of  Books  and  Papers. 

mandamus  to  compel  delivery  to  custodians,  5060,  5061. 

mandamus  to  compel  entries  in,  5051. 

remedy  for  production  of  as  class  legislation,  7701. 

remedy  to  obtain  possession,  4079. 

requiring  foreign  corporation  to  keep  books  in  state,  9935. 

right  of  purchaser  at  receiver's  sale  to  possession  of,  892^. 

stock  transfer  book,  6324. 

violation  of  order  for  production  as  contempt,  5568. 

vvrhat  must  be  shown  by  assessments  on  stock,  7536. 

Corporate  Capacity 

see  Powers  of  Corporations. 

Corporate  Charter 

see   Charter. 

Corporate  Contracts 

see  Contracts. 

Corporate  Entity 

as  applied  to  actions,  52-55. 

as  applied  to  admissions,  54. 

as  applied  to  attachments,  52. 

as  applied  to  crimes,  52. 

as  applied  to  internal  relations,  66-68. 

contracts  between  corporation  and  stockholders,  67. 

transfers  betvveen  corporation  and  stockholders,  67. 

as  applied  to  actions,  68. 
as  applied  to  judgments,  54. 
as  applied  to  notice,  54. 

as  applied  to  residence  and  citizenship,  54. 
as  applied  to  set-off,  53. 
as  applied  to  statute  of  frauds,  55. 
9s  applied  to  taxation,  55. 
as  applied  to  torts;  '52. 
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Corporate  Entity — Continued. 

in  dealing  with  third  persons,  43-65. 

distinction  between  corporation  as  legal  entity  and  its  mem- 
bers, 47. 

effect  of  one  person  owing  all  of  stock,  47. 

effect  of  contracts  as  contracts  of  stockholders,  49. 

effect  of  acts  of  agent  as  acts  of  stockholders,  49. 

effect  as  to  title  to  property,  50. 

effect  as  to  transfers  of  corporate  property,  SO. 

effect  as  to  executing  mortgages,  50. 

effect  on  property  restrictions,  51. 

effect  on  right  to  sue  relating  to  corporate  property*  51. 
when  disregarded,'  55-65. 

in  case  of  monopoly,  58. 

in  case  of  illegal  agreements,  59. 

in  case  of  fraud,  61. 

in  case  of  dummy  corporations,  61. 

in  case  of  organization  to  evade  obligations,  62,  64. 

where  corporation  agent  of  parent  corporation,  63. 

in  case  of  mortgages,  65. 

as  affecting  insurable  interest,  65. 

Corporate  Existence 

chapter  on,  876-947,  vol.  1. 
commencement,  879,  372-390. 

acceptance  of  charter,  879; 

performance  of  conditions  precedent,  880,   1596,  1557. 

necessity  for  by-laws,  982.     - 
de  facto  existence,  see  De  Facto  Corporations, 
duration  and  termination,  882..;.; 

foreclosure  sale,  2401. 

foreign  corporations,  9516. 
effect  of  change  of  corporate  name,  1708. 
estoppel  to  deny,  660,  and  see  Estoppel. 

of  subscribers  to  stock,  1614. 
extension  of,  883.  , 

power  to  extend,  884. 

by  implication,   886. 

as  against  nonconsenting  stockholders,  887. 

extension  by  special  act,  888. 

extension  under  general  laws,  890. 

effect  of  extension,  894. 

revival  of  charter,  896. 

acceptance  of  extension  or  revival,  898. 
how  issue  raised,  4661-4672. 

implied  warranty  of  on  sale  of  stock,  6581,  6582. 
lease  for  term  beyond,  2207. 
necessity  for,  87<f. 

necessity  for  before  garnishment,  4826. 
necessity  for  issuance  of  certificates  of  stock,  5610. 
necessity  for  to  validate  subscription  to  stock,  1130. 
nonexistence  as  precluding  statutory  liability  of  officers,  3899. 
pleading,  4592,  4616. 
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Corporate  Existence — Continued;  ^ 

pleading — continued. 

necessity  for,  4540. 

sufficiency  of,  4545-4556;  • 

foreign  corporation,  10193. 

question  as  raised  by  demurrer,  4596. 
proof  of,  898-947,  4744.    — 

necessity  for,  898. 

what  must  be?  proved,  900.    - 

burden  of  proof,  902,  4691. 

presumptions,  andj  prima  facie  proof,  904,  930. 

judgment  as  conclusive  evidence  of,  4805. 

use  of  name  importing  a  corporation,  906. 

presumption  of  continued  existence,  ,909. 

parol  evidence  of,  910-915. 

direct  testimony  as  to,  915. 

judicial  notice,  916-924. 

of  acceptance  of  charter,  924. 

corporate  books  and  records  as  evidence,  925. 

incorporation  papers  as  evidence,  926. 

in  case  of  national  bank,  929. 

confirmatory  statutes,  "929.  , 

affidavits,  929. 

evidence  of  incorporators;. 929. 

in  case  of  foreign  corporation,  934,  10196. 

conclusiveness  of  certificates,  etc.,  940. 
proof  of  as  fixed  by  statutory  provisions,  943. 
propf  of  user,, 942.  /f  .     .  , 

quo  warranto  to  determine,  4978,  and  see  Quo  Warranto, 
where  one  company  owns  maiority  of  shares  Of  anether,  6794. 

Corporate  Franchise 

vifljat  is,  2109,  and  see  Franchises,; 

Corporate  Lien  on  Stock 

see  Liens, 

Corporate  Life 

duration  of,  see  Time,  Corpdrate  Existence. 

Corporate  Meetings 

chapter  on,  27.1'^^2870,  vol.  3. 
by-laws  as  to,  1100, ',2718. 

quorum,  llOO. 

method  of  voting,  1101.    ' 

right  to  vote,  1101,  2787. 

challenges,  1102..''         -■ 

cumulative  voting,  1102. 

proxies,  1103,  1104.  ■- 

calling  of,  2716. 

necessity  for,  2716. 

necessity  for  writing,  2717. 

who  may  call,  2717,  2^18. 
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Corporate  Meetings — Continued, 
calling  of — continued. 

by-laws  as  to,  2718. 

waiver  of  irregularities,  2719. 

remedies  for  refusal  to  call,  2720,  5052,  9670  note, 
change  of  mode  of  voting  as  within  power  to  amend  charter,  7615. 
changing  method  of  voting  as  impairing  obligation  of  contract, 

7575.  '^ 

combinations  and  pooling  agreements,  2841-2857,  and  see  Voting 
Trusts. 

separation  of  voting  power  from  ownership  of  stock,  2845. 

fraudulent  agreements,  2852. 
conduct  of,  2751-2775. 

parliamentary  law,  2732. 

quorum,  2754. 

presiding  officer,  2758. 

inspectors  of  election,  2759. 

business  which  may  be  transacted,  2761. 

number  necessary  to  decide  or  elect,  2762. 

determining  eligibility  of  voters,  2765. 

method  of  voting,  2766,   1101. 

how  long  polls  kept  open,  2766. 

reopening  polls,  2766. 

necessity  for  ballots,  2767. 

change  of  vote,  2768. 

effect  of,  mistakes,  2768. 

mode  of  challenging  vote,  2768. 

fraud  or  illegal  conduct  in  counting  ballots,  2768. 

reconsideration,  2769. 

separate  elections  by  rival  factions,  2769. 

adjournment,  2771. 

presumptions,  2774. 
directors'  meeting  as  in  efJfect  stockholders'  meeting,  2933. 
dissolution  of  corporation  as^ precluding,  9186. 
effect  of  failure  to  attend,  2775. 

effect  of  identity  of  directors  and  stockholders,  2916. 
effect  of  receipt  of  illegal  votes,  28L2. 
effect  of  rejection  of  legal  votes,  2812. 
effect  of  withdrawal  from  meeting,  2775. 
estoppel  to  object  to,  8629. 
failure  to  hold  as  dissolving  corporation,  9048. 

as  ground  for  dissolving  corporation,  9123. 
irregularities  in  as  affecting  existence  of  de  facto  officer,  3032. 
mode  of  amending  by-laws,  1067. 
necessity  for,  2715,  5693. 

acts  of  majority  stockholders,  2715. 

unanimous  consent,  2716. 
notice  of,  2732-2751,  2276  note. 

necessity  for,  2732. 

form,  2736. 

by  whom  given,  2736. 

personal  notice,  2737. 
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Corporate  Meetings — Continued, 
notice  of — continued. 

verbal  notice,  2737. 

contents,  2738,  2725. 

date,  2738. 

length  of  notice,  2738. 

statement  of  business  to  be  transacted,  2740. 

presumptions  and  proof,  2743. 

waiver,  estoppel  and  ratification,  2744,  2725. 
number  of  votes,  2815,  6811. 

effect  of  by-laws,  2817. 

limitation  by  charter  or  statute,  2819. 

cumulative  voting,  2819. 

waiver  of  objections,  2818. 
objections  at  as  barring  other  objections  afterward,  6835. 
place  for,  2724. 

waiver  of  objections,  2725. 

outside  state,  2726,  843,  9728. 

corporation  existing  under  laws  of  several  states,  2732,  8450. 
provisions  as  to  first  meeting  as  mandatory  or  directory,  383. 
proxies,  2823-2841,  9078. 

power  to  give,  2823. 

regulation  by  statute  or  charter,  2825. 

regulation  by  byylaws,  2826. 

charter  restrictions,   2827. 

who  may  give,  2828. 

executors  and  administrators,  2829. 

dead  person,  2828. 

infant,  2829. 

vendor  of  stock,  2829. 

who  majr  act  as,  2830. 

form,  2831. 

rejection,  2832. 

parol  authority,  2832. 

power  of  court  to  compel  giving  of,  2832. 

execution  of  by  less  than  majority  of  trustees,  9229. 

as  authorizing  vote   as  to  voluntary  dissolution   of  corpora- 
tion, 9078. 

authority  of  proxies,  2833. 

ratification  of  acts,  2836. 

revocation,  2838. 

termination,  2840. 

presumptions,  2841. 
receivership  as  precluding  power  to  hold,  8900. 
review  and  control  by  courts,  2857-2870,  3018-3027. 

mandamus,  2857,   3019. 

equity,  2859,  3020. 

injunction  against  holding  or  postponing  election,  2860,  5144. 

injunction  against  voting,  2861,  6838. 

appointment  of  master  to  supervise,  2865. 

statutory  remedies,  2866,  3022. 

collateral  attack,  3026. 
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Corporate  Meetings — Continued.  '  ' 

right  to  vote,  2775. 

as  inherent,  2775. 

impairment,  2777. 

motive,  2780. 

time  for,  2722. 
to  adopt  by-laws,  986. 
to  assess  stock,  7534. 

to  vote  on  consolidation  of  corporation,  8333. 
voting  trusts,  see  Voting  Trusts, 
who  may  vote,  2780-2812. 

legal  title  to  stock,  2782. 

necessity  for  certificate  of  stock,  2783. 

necessity  for  payment  for  stock,  2783. 

as  affected  by  charter  or  statutory  provisions,  2784, 

as  affected  by  by-laws,  2787,  1101. 

as  affected  by  agreements,  2788. 

as  affected  by  illegality  of  stock,  2791. 

as  affected  by  personal  interest,  2792. 

as  affected  by  transfer  of  stock,  2794,  6346. 

administrators,  2805. 

aliens,  2782. 

bankrupt,  2806.     ■■. 

bona  fide  holders,  2784. 

bondholders,  2812. 

cestui  que  trust,  2802. 

corporation,  2807,  2811. 

creditors,  2812.  ^ 

director,  2782,  2793. 

executors,  2805. 

infants,  278i2,  2784. 

joint  owners,  2811. 

life  tenant,  2811. 

municipal  corporations,  2807. 

nonresidents,  2782,  2784. 

offi^cers,   2793.    , 

partner,  28G6. 

pledgor  and  pledgee,  2794. 

policyholders,   2812. 

preferred  stockholders,  6035. 

receiver,  2806. 

remainderman,  2811. 

state,  2807. 

trustees,  2802. 

unregistered  transferee  of  stock,  6346. 

on  proposition  to  dissolve  corporation,  9078.  , 

right  of  corporation  to  vote  its  own  shares,  2809.' 

stock  or  transfer  books  as  conclusive  evidence  of  ownership, 
2799. 

Corporate  Name 

see  Name. 
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Corporate  Officers  oD 

see     Officers,     Dii-ectors,     President,     Vice-President,     Secretary, 
Treasurer,  General  Manager. 

Corporate  Papers 

see  Corporate  Books  and  Pa,pers. 

Corporate  Powers 

see  Powers  of  Corporations. 

Corporate  Property 

acquisition   of,  2026-2065. 

personal  property,  2026-2038. 

real  property,  2037-2065. 
title  to  as  vested  in  stockholders,  SO,  and  see  Propertyj''- 

Corporate  Records 

see  Corporate  Books  and  Papers. 

Corporate  Seal 
see  Seal. 

Corporation  Sole 

see  also  One  Man  Companies. 

as  creation  of  Eng;lish  law,  81. 

Catholic  bishops<;i*i  83.' '    , . 

definition,  79.  ■    ■  , 

distinguished  from  one  man  company,  84, 

for  business  purpoges^84,;  1S.8.  i 

in  United  States,  81,  158. 

King  as,  81.  ; : 

public  officers  as,  83.. \   i    .'  .?.  j\ 

unknown  to  Roman  law,  81. 

-  .  /;!-.>■•-  =  I' 

Corporations 

The  following  is  a  brief  collection  of  chaptei",  and  '^ome  'su^idivi- 

sion,  heads  arranged  alphabetiddlly  for  convenience  in  turn- 

,ing  to  particular  chapters. 
actions  by  and  against,  4215-4819,  vols.,'  4,'  5. 

creditors'  bill,  4936-4952,  vol.  5. 

injunctions,  5094-51^6,  vol.  5. 

mandamus,  5043-5093,  vol.  5. 
-  quo  warranto,  4965-5040,  yol.  5. 

advantaged  of  incorporating,  42. 
amendment  of  charter;  7564-7647,  vol.  71 
assessments  on  full  paid  up  stock,  7517-7545,  vol.  7i 
associations,  turning  into  corporation;  759-806. 
attachment,  4823-4936,  vol.  S.  : 

attributes,  12.  '    ■   , 

bankruptcy,  8801  et  seq.,  vol.' 8.  '    ' - 
books  and  records,  4041-4075,  vol.  4. 

inspection  of,  4081-4140,  vol.  4. 
by  estoppel,  660-756.'!         '   .'  . 
by-laws,  975-1114,  vol.  1. 
charter,  1735-1753,  vol.  2J  ''■••'■ 

citizenship,  815-870. 

IX    Priv.  Corp.— 47 
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Corporations — Continued. 

classification  of,  79-142. 

consolidation  and  merger,  8301-8459,  vol.  7. 

contempt,  55S8-5S77,  vol.  5. 

contracts,  1844-1867,  vol.  2. 

for  sale  of  shares,  6493-6627,  vol.  6. 
corporate  entity,  43-68. 
creation 

power  to  create,  343-364. 

for  what  purposes  allowable,  163-256. 

who  may  incorporate,  146-161. 

under  general  laws,  369-441. 

under  special  acts,  442-474. 
crime's,  5369-5406,  vol.  5. 
de  facto  corporations,  530-657. 

dealings  between  corporation  and  stockholders,  6839-6853,  vol.  6, 
definitions,  9. 
directors,  2946-3970,  vols.  3,  4. 

compensation  of,  3974-4039,  vol.  4. 
dissolution,  9015  et  seq.,  vol.  8. 
dividends,   6058-6257,  vol.  6. 
domicile,  815-870. 

execution  of  corporate  instruments,  2434-2497,  vol.  3. 
executions,  4823-4936,  vol.  5. 
existence,  877-943,  vol.  1. 
foreign  corporations,  last  of  vol.  8  and  vol.  9. 
garnishment,  4823-4936,  vol.  5. 
gifts  of  stock,  6708-6721,  vol.  6. 
governmental  control  of,  7653-7911,  vol.  7. 
history,  2-7.  ^ 

illegal  or  prohibited  contracts,  2693-2712,  vol.  3. 
incorporators,  who  may  be,  146-161. 
insolvency,  8605  et  seq.,  vol.  8. 
joint  stock  associations  distinguished,  27. 
liability  of  stockholders  for  corporate  debts,  7144,  vol.  6  to  7517, 

vol.  7. 
liability  of  stockholders  on  unpaid  subscriptions,  1120-1620,  vol.  2. 

to  creditors,  7027  et  seq.,  vol.  6. 
liability  on  failure  to  incorporate,  7545-7560,  vol.  7. 
majority  and  minority  stockholders,  6779-6839,  vol.  6. 
management  and  control,  2913-2935,  vol.  3. 
Massachusetts  trusts,  vol.  9. 
meetings 

of  stockholders,  2715-2866,  vol.  3. 

of  directors,  3044-3082,  vol.  3. 
membership  in  corporations,  6721-6779,  voL  6.  .  ,     . 

monopolies,  5409-5557,  vol.  5. 
name,  1630-1715,  vol.  2. 

objects  for  which  may  be  created,  163-256. 
officers,  2946-3970,  vols.  3,  4. 

compensation  of,  3974-4039,  vol.  4. 

reports  by,  4145-4211,  vol.  4. 
organization,  475-524. 
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Corporations — Continued. 

particular  corporations,  see  Railroad  Companies,  Street  Railroad 

Companies,  Water  Companies,  etc. 
partnerships  distingui'shed,   18. 
partnerships,  turning  into  corporation,  759-806. 
penalties,  5406,  vol.  5. 
pledges  of  stock,  6628-6707,  vol.  6. 
powers  of 

in  general,  1756-1843,  vol.  2. 

acting  as  agent,  1881,  vol.  2. 

acting  as  trustee,  1883,  vol.  2. 

acting  as  executor,  etc.,  1887,  vol.  2. 

acting  as  guardian,! ;  1889,  vol.  2. 

bills  and  notes,  1903-1914,  vol.  2. 

bonds,  1917-2025,  vol.  2. 

borrowing  money,    1890-1901,  vol.  2. 

contracts,  1844-1867,  vol.  2. 

eminent  domain,  2498,  2560,  vol.  3. 

franchises,  2106-2137,  vol.  2. 

guaranty,  1869-1879,  vol.  2. 

leases  of  property,  2181,  2222,  vol.  2. 

monopolies,  5409-5557,  vol.  S. 

mortgages,  2229-2249,  vol.  3. 

personal  property,  acquisition,  2026-2036,  vol.  2. 

real  property,  acquisition,  2038-2065,  vol.  2. 

stock,  pUtchase  of,  2066-2104,  vol.  2. 

surety  1868-1879,  vol.  2. 

transfer  of  property,  2139-2179,  vol.  2. 
;  preferred  stock,  6001-6052,  vol.  6. 
promoters,    264-340. 

purchase  of  all  corporate  property,  8301  et  seq.,  vol.  1. 
rates,  regulation  of,  7765-7911,  vol.  7. 
receivers,  8825  et  seq.,  vol.  8. 
reorganization,  8465-8604,  vol.  7. 
seal,  1716-1733,  vol.  2. 

stock  and  stockholders,  5584  et  seq.,  vols.  S,  6. 
stockholder's  suits,  6861-7027,  vol.  6. 
subscriptions  to  stock,  1120-1629,  vol.  2. 
supplementary  proceedings,  4952-4965,  vol.  5. 
taxation,  7914-8294,  vol.  7. 
tenants  in  common,  incorporation  of,  812. 
torts,  5175-5361,  vol.  5. 
transfer  of  stock,  6257-6493,  vol.  6. 
trusts,  5409,  5557,  vol.  5. 
ultra  vires,  effect  of,  2566-2692,  vol.  3. 
underwriting  agreements,  949-972. 
voting  trusts,  2871-2908,  vol.  3. 

Corporations  by  Estoppel 

chapter  on,  660-757,  and  see  Estoppel, 

Corporations  de  :,Facto 

see  De  Facto  Corporations. 
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Corporators 

■    see  Iticorporators. 

Correspondence  Schools 

as  engaged  in  interstate  commerce,  9575. 

foreign  corporations,  what  constitutes  doing  business,  I00I2. 

Cost 

•as  test  of  value  for  rate  regulations,  7840. 
cost  of  reproduction,  7862. 
cost  of  next  available  substitutional  system,  7865. 

Cost  Bond 

power  of  corporation  to  execute,  1930. 

Cost  Book  Mining  Companies 
as  corporations,  40. 

Costs 

as  preferred  claim,  9260. 

in  actions  by  or  against  corporations,  4798-4800. 

in  contempt  proceedings,  5576-5578, 

in  mandamus,  5093. 

in  quo  warranto,  5039. 

in  stockholders'  suitSj  ,7023. 

liability  of  stockholder  fpr,  7046,  7227. 

power  of  corporation ,  to  execute  bond  for,  1930. 

security  for,  see  Security  for  Costs. 

Cotton  .       -  . 

insurance  on  as  doing  business  by  foreign  corporation,  lOOlS. 

power  of  corporation  to  buy  for  future  delivery,  1828. 

A'  .111.  .;.';;,, 

Cotton  Exchanges 
see  Exchanges. 

Cotton  Mill  Companies 

liability  for  torts  of  superintendent,  5217  note. 

Counsel 

see  Attorneys.    ,  '  ' ' 

Counsel  Fees 

see  Attorneys. 

Counterclaim 

see  Set-off  and  Counterclaim. 

Countersigning 

requirement  as  directory,  2442,  2444. 

County 

see  also  Place, 
as  quasi  corporation,  113.' 
boards  as  quasi  corporations,  118. 
filing  incorporation  papers  with  county  officers,  430. 
papers  of  foreign  corporation,  9909. 
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County^ — Continued. 

place  of  service  of  process,  4456-4462. 
whefe  to  sue,  see  Venue. 

County  Clerk 

filing  articles  with,  see  Incorporation  Papers. 

Coupon  Bonds 

definition,  1919,  and  see  Bonds. 

Coupons 

actions  on,  2015. 

time  to  sue,  2016. 
definition,  2006. 
interest,  2010. 

past  due  coupons,  2010. 
maturity,  ,2010. 

mortgage  as  protecting,  2009. 
'.  ;,  negotiability,  2007. 
payment,  2011. 

payment  or  purchase,  2012. 
transfer,  2009. 

Course  pf  Employment 

knowledge  obtained  outside  of,  3437  et  seq. 
meaning  of,  5209.  ■ 

Court  of  Claims 

corporations  as  citizens,  843. 

'Cduirts;  -'■•'  •-  -' 

see  also  Judges,  Jurisdiction,  Equity,   Federal  Courts, 
bankruptcy  courts,  see  Bankruptcy. 

conflict  between  state  and  federal  courts,  see  generally  Federal 
Courts. 

as  to  receivers,  9811. 
enforcing  forfeitures  without  resort  to,  2134. 
insolvency  courts,  8632. 

interfej-ence~  with  .winding  up  after  dissolution,  9229. 
jurisdiction  of  actions  by.  or  against  corporations,  4290-4349. 

domicile   and    citizenship,   4293-4301,    and    see    Citizens,    Citi- 
zenship. ' 

locus  of  subject-matter  or  cause  of  action,  4301. 

nature  of  action,  430S. 

national  banks  and  other  national  corporations,  4307. 

dual  incorporation,  4309.   . 

subsidiary  corporations,  4309. 

of  federal  courts,  4310-4318,  and  see  Federal  Courts. 

of  inferior  courts,  4318-4323. 

how  acquired,  4342. 

consent  as  conferring,  10218. 

foreclosure  suits,  2342-2346. 

mandamus,  5083,  5084. 

quo  Varranto  proceedings,  4995. 

stockholders'   suits,   6969.  \ 
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Courts — Continued. 

jurisdiction  of  actions  by  or  against  corporations — continued. 

of  equity,  see  Equity. 

validity  of  by-laws  depriving  of  jurisdiction,  997-1000. 
jurisdiction    of   actions    by    or    against    foreign    corporation,    see 

Foreign  Corporations, 
jurisdiction  over  consolidation  of  foreign  and  domestic  corpora- 
tion, 8456. 
jurisdiction  to  amend  charter,  7627. 

necessity  for  resort  to  to  dissolve  corporation  by  consent,  9071. 
power  to  appoint  receiver,' 8835. 

of  own  motion,  8842. 

as  distinguished  from  exercise  of  discretion,  8834. 
power  to  control  internal  management,  6923,  6048. 

of  foreign  corporation,  9658  et  seq. 
power  to  control  membership  of  corporations,  6721. 
power  to  create  corporations,  362,  420,  423. 
power  to  determine  status  of  foreign  corporation,  9672,  and  see 

Foreign  Corporations, 
power  to  dissolve  corporation,  9136. 

foreign  corporation,  9699. 
power  to  fix  salaries  of  corporate  ofificers,  3995. 
power  to  impose  restrictions  on  foreign  corporations,  9405. 
power  to  order  assessment  of  paid  up  stock,  7535. 
power  to  regulate  rates  of  corporations,  7786. 
power  to  remove  corporate  officers,  3011-3014. 
power  to  review  corporate  elections,  2857  et  seq. 
power  to  review  reasonableness   of  by-laws,   1012. 
power  to  review  state  or  municipal  regulations  of  corporations, 
7884-7886. 

conditions  precedent,  7887. 

presumptions  and  burden  of  proof,  7888. 

introduction  of  new  evidence,  7891. 

scope  of  review,  7892. 

separable  provisions,  7902. 

who  may  attack,  7902. 
power  to  waive  ground  for  forfeiture  of  charter,  9135. 
public  service  commission  as,  7676. 
relief  to  minority  stockholders,  6797  et  seq. 
review  of  expulsion  of  member,  6766. 

Covenants 

as  binding  on  purchaser  at  foreclosure  sale,  2395. 

as  binding  on  reorganized  company,  8596. 

as  dependent  or  independent,  6574. 

breach  of  in  underwriting  agreement,  965. 

in  leases,  2199,  2201. 

power  of  mortgage  trustee  as  to,  2320. 
power  of  reorganized  company  to  enforce,  8577. 
running  with  property  as  binding  on  purchaser  of  all  of  corporate 

property,  8370. 
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Coverture 

see  Married  Women. 

Creamery  Association 

by-laws  as  impairment  of  contract,  1006  note. 

Create 

meaning  of,  460. 

Creation  of  Corporations 

Volume  1  covers  most  of  tfie  questions  relating  to  creation  of 
corporations.  Commencing  with  chapter  3  entitled  "Who 
May  Be  Incorporated,"  the  next  following  chapters  deal  with 
Objects  for  Which  Corporations  May  Be  Created,  Promoters, 
Power  to  Create  Corporations,  Creation  Under  General  Laws, 
Creation  Under  Special  Acts,  De  Facto  Corporations,  Cor- 
porations by  Estoppel,  Incorporation  of  Partnerships,  As- 
sociations and  Tenants  in  Common,  Corporate  Existence. 

I.    In  General. 
by  consolidation,  8340. 
by  reorganization,  see  Reorganization, 
change    of    association    into,    759-806,    and    see    Unincorporated 

Associations, 
change  of  partnership  into,  758-814,  and  see  Partnerships, 
change  of  tenants  in  common  into,  812. 
charter,  see  Charter. 

classification  of  corporations,  79-142,  and  see  Kinds  of  Corpora- 
tions, 
commencement  of  corporate  existence,  879-882,  and  see  Corporate 
Existence, 
acceptance  of  charter,  879,  466-474,  441. 
conditions  precedent  in  general,  372. 
subscriptions  to  stock  as  condition,  1557. 
payment  of  subscriptions  as  condition,  1596. 
conditions  subsequent,  380. 
corporate  existence,  see  Corporate  Existence, 
corporators,  who  may  be,  146-161,  and  see  Incorporators, 
efifect  as  creating  corporate  entity  separate  from  stockholders,  see 

Corporate  Entity, 
extension  as  creating  new  corporation,  894. 
.    fraud  in  as  preventing  de  facto  corporation,  579-586. 

in  one  state  to  do  business  in  or  evade  laws  of  another  state, 

574,  9418. 
incorporation  of  associations,  759-806. 
incorporation  of  partnership,  758-806. 
incorporation  of  tenants  in  common,  812. 
incorporators,  who  may  be,  146-161,  and  see  Incorporators, 
irregularities  in  as  making  ofKcers  liable,  3865. 
joint  creation  by  two  or  more  states,  9298. 

as  foreign  corporations,  9279. 
objects  for  which  creation  proper,   chapter  on,   163-262,   and  see 

Objects  for  Which  Corporations  May  Be  Created.' 
organization  distinguished,  377,  475-479,  arid  see  Organization. 
power  to  commence  business  distinguished,  377.  " 
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Creation  cf  Corporations — Continued. 

power  to  create,  chapter  on,  343-367. 

necessity  for  consent  of  sovereign,  343. 

power  of  city,  345. 

creation  by  prescription,  346,  904. 

power  of  legislature,  347. 

limitations  in  federal  constitution,  347. 

creation  in  Southern  states  during  Civil  War,  347. 

limitations  in  state   Constitutions,  348. 

form  of  statutes,  348. 

expressing  subject-matter  in  title  of  statute,  351. 

assent  of  two-thirds  of  legislature,  353. 

exclusive  franchises  or  privileges,  354. 

creation  by  two  or  more  states  concurrently,  356. 

power  of  Congress,  357-360. 

power  of  territorial  legislatures,  361. 

delegation  of  power,  361. 

transfer  of  right  to  be  a  corporation,  364. 
promoters,  see  Promoters, 
proof  of  existence,  898-943. 

purposes  for  which  creation  proper,  cha.pter  on,  163-256. 
subscriptions,  see  Subscriptions  to  Stock, 
under  what  statute  proper,  79-145,  189. 
what  constitutes,  456. 

title  of  act,  457. 

amendment  of  charter,  460. 
who  may  be  incorporated,  146-161. 

II.    Under  Special  Statutes. 
chapter  on,  442-474.    - 
acceptance  of  charter,  466-474. 

necessity,  466. 

conditions  precedent,  467. 

conditional  or  partial,  468. 

who  may  accept,  468. 

time,  469. 
.  place,  470. 

by  vote,  470. 

necessity  for  writing,  470. 

presumptions  as, to,  471. 

question  for  jury,  473. 

effect,  473. 

proof  of  nonacceptance,  474.-    ^, 

acceptance  outside  of  state,  effect  ofj  9673. 
constitutional  prohibitions,  442r466. 

reason  for,  443. 

ground  for  collateral  attack,  444. 

exceptions  to  prohibition,  444. 

construction,  447.  ,      , 

presumptions,  448.  ,        i  ,    , 

federal  courts  follow  state  decisions,]  449. 

corporations  included  ^vithin  prohibitipn,  44?. 

what  is  special  act,  450-455. 
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Creation  of  Corporations — Continued. 

constitutional   prohibition — cohtiaued. 

what  constitutes  cffeatipn  o£  corporation,'  456-460. 
. :  ,<ts  including  amendments  of  charter,  460-464, 
•  .  as  including  statutory  ratifications,  462. 
construction   of   prohibition    of   grant   of   "corporate   powers 
L  ,      and  privileges,"  462-466. 

retroactive  operation  of  prohibition,  466. 
particular  statutes  as'  applicable  only  to  corporations  created  by 
special  statutes,  90Sp. 

III. ,  Under  General  Laws. 
chapter  on,  368-441. 
charter,  spe  Charter, 
conditions  precedent,  372,  1557,  1596. 
conditions  subsequent,  380. 

corporate  existence  distinguished  from  power  to  commence  busi- 
ness, 377. 
fees,  437.     .i        :  ? 
fraud  in  procuring,  377. 

incorporation  papers,  see  Incorporation  Papers, 
organization  distinguished  from  creation,  Jin,  477. 
preliminary  matters  to  be  considered,  369. 

.    'state  in  which  to  incorporatCj  369. 

statute  under  which  to  incorporate,  370. 
statements  connected  with  incorporation  as  surplusage,  385. 
statutes  as  mandatory  or  directory,  382. 
substantial  compliance  with  statutes  as  sufficient,  384. 
time  when  corporation  comes  into  existence,  374. 

."'  filing  of  articles  as  sufficient,  375. 
waiver  and  cure  of  defects  in  creating,  386. 
what,  law  governs,   390. 

Credit 

see  also  Cash,  Money,  Purchases, 
against  assessments  on  stpck,  7536. 
power  of  receiver  to  purchase  on,  8927  note. 
I  ishares ;  of  stock  as,  5623. 

Creditors 

see  also  Debts,  Contracts,  Claims, 
appointment  of  receiver,   effect  on  rights  of,  8904. 
as  eligible  to  appointment  as  receiver,  8889. 
as  necessary  parties  in  applibation  for  receiver,  8894. 
as  necessary  parties  to  action  to  dissolve  corporation,  9146. 
as  parties  in  action  'to  enforce  liability  of  stockholders,  7390,  7391. 
assignments  for  benefit-  of,  see  Assignments  for  Benefit  of  Cred- 
itors, 
assumption   of   debts  by  purchasing  corporation   as   binding  on, 
■-'■-■""  "8383.     ■   "■'' 

charter  as  contract  with,  7577. 

cliairris  provable  against  iiisolverit  corporation,  8682. 

consent  of  to  consolidation  of  corporation,  8329. 
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Creditors — Continued. 

consent  of  to  consolidation  of  corporation — continued. 

rights  of  after  consolidation,  8330. 

as  aftected  by  consolidation  of  corporation,  8353,  8371,  8375. 
creation  of  trust  to  carry  on  business  for  benefit  of,  10473. 
diligence  of  as  creating  preference,  8700. 
discriminating  against  nonresident  creditors  of  corporation,  9464, 

9738,  9740. 
dissolution  of  corporation,  effect  on  rights  of,  9180. 
effect  of  unregistered  transfer  of  stock  as  against,  6358. 
estoppel  to  attack  assignment  for  benefit  of  creditors,  8628. 
estoppel  to  urge  want  of  power  of  foreign  corporation,  9832. 
formation  of  real  estate  trust  to  evade,  10477. 
insolvency  of  corporation,  effect  of,  «ee  Insolvency., 
intervention  ip  foreclosure  suit,  2357. 
liability  of  corporate  officers  to 

independent  of  statute,  3807-3828. 

by  statute,  3828-3906. 

for  wrongfully  paying  dividends,  6223  et  seq. 

for  failure  to  file  annual  report,  4192. 

who  are  within  statute  making  officers  personally  liable,  3851. 
liability  of  stockholders  to  for  corporate  debts,  see  Liabilities  of 

Stockholders, 
liability  of  stockholders  to  on  unpaid  subscriptions,  7027,  and  see 

Liabilities  of  Stockholders, 
notice  to  when  officer  resigns,  3004. 
officers  as  creditors  of  corporation,  3569-3576. 

right  to  sue,  3570,  7337. 

right  to  take  security,  3570. 

right  to  appropriate  money  to  payment  of  claim,  3575. 

estoppel,  3576. 

right  to  enforce  statutory  liability  of  stockholders,  7337. 
power  to  prevent  consolidation,  8411. 
power  to  sue  for  receivership,  8849. 

ancillary  receiver,  9802. 
power  to  sue  to  dissolve  corporation,  9171. 

statutes,  9172. 
power  to  sue  to  wind  up  affairs  of  dissolved  corporation,  9215. 
preferences  of,  see  Preferences,  Insolvency. 

by  foreign  corporations,  9734. 
priorities,  see  generally  Priorities. 

as  against  mortgage,  2416-2421,  and  see  Receivers,  Mortgages, 
priorities  as  against  stockholders,  8976. 

who  are  creditors,  8977. 

preferred  stockholders,  8978,  6030  et  seq. 
proxy  as  authority  to  represent  stockholder  as  creditor,  2835. 
relation  of  directors  to,  3516. 
remedies,  see  generally  Remedies. 

where  transfer  of  property  from  one  corporation  to  another 
is  fraudulent,  8428. 

remedies  against  tru.stee  of  common-law  corporation,  10500, 
and  sec  Massa.chusetts  Trusts. 
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Creditors — Continued. 

reorganization,  rights  of  after,  8558.  ' 

preferences  to  stockholders,  8559.  . 
right  to  attack  various  transactions. 

contracts  between  corporation  and  officer,  8664. 

dealings  between  corporation  and  its  officers,  3644. 

dividends,  8671. 

fraudulent  conveyances,  8661  et  seq.,  and  see  Fraudulent  Con- 
veyances. 

increase  of  stock,  5706. 

judicial  sale  to  corporate  officer,  3545. 

mortgage  for  nonconsent  of  stockholders,  2278. 

redemption  of  preferred  stock,  6047. 

want  of  consent  of  stockholders  to  corporate  acts,  2934. 

watered  or  fictitiously  paid  up  stock,  5919-5946. 
right  to  compel  restitution  of  dividends  paid,  6211-6214,  6217,  6220. 

persons  becoming  creditors  after  dividend  declared,  6216. 

parties,  6220. 
right  to  enforce  individual  liability  of  stockholders,  7331. 

where  also  stockholder,  7334. 

where  also  corporate  officer,  7337. 

assignee  of  claim,  7338.  . 
right  to  enjoin  payment  of  dividend,  6208. 
right  to  sue  constituent  corporations  after  consolidation,  8430. 
right  to  sue  directors  for  wrongfully  paying  dividends,  6234,  6235. 
right  to  urge  ultra  vires,  2593. 

rights  in  connection  with  receivership,  see  Receivers, 
rights  of  domestic  and  foreign  creditors  against  foreign  receiver, 

9790.  9792. 
satisfaction  of  claim  by  acceptance  of  new  securities  iii  reorgan- 
ized corporation,  8527. 
'    stockholders  as,  6852. 

rights  as,  6852. 

after  dividend  declared,  6066. 

right  of  creditor  stockholder  to  enfprfce  statutory  liability  of 
stockholders,  7334. 
subsequent  creditors,  rights  of,  3827. 

liability  of  transferor  of  stock  to,  7301. 

restitution  of  dividends,  6216. 

right  to  attack  dividends,  8672,  8675. 

right  to  attack  fraudulent  conveyances,  8662. 

right  to  attack  mortgage  by  foreign  corporation,  9849. 

right  to  attack  preferences  of  creditors,  8749. 

right  to  enforce  statutory  liaibility  for  wrongful  payment  of 
dividends,   6230. 

to  enforce  subscription  to  stock,  7064. 

trust  fund  doctrine  as  operating  in  favor  of,  8647. 
trust  fund  doctrine,  8635  et  seq.,  and  see  Insolvency. 

as  creating  lien  in  favor  of,  8640. 
who  are 

persons  holding  claims  for  damages,  9228. 

person  advancing  money,  8699.  . 

preferred  stockholders,  6012-6026. 
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Creditors — Continued. 

who  are — continued 

guarantor  of  dividends,  6003. 

under  statute  making  persons  trustees  for  dissolved  corpora- 
tion for  "creditors,"  9228. 

Creditors'  Bills 

assessmeiits  by  court  to  enforce  liability  of  stockholders;  7373. 
conditions  precedent,  4940. 

judgment,  4940. 

receiver,  4941. 

execution,  4945,  4947. 
definition,  4936. 

effect  of  appointment  of  receiver  on  right  to  bring,  8905. 
parties,  4949,  8678. 
pleading,  8679. 

right  to  maintain,  4937,  8676. 
to  reach  pledged  stock,  6647. 

to  reach  unpaid  subscriptions,  see  Liabilities  of  Stockholders, 
trust  fund  doctrine,  8644 

Criminal  Law 

"Crimes  and   Penalties"   is  ■.  the   title   of  chapter   53    (p.   5369)   in 

volume  5. 
conviction  as  ground  for  expelling  member,  6751. 
corporation  as  punishable,  5369,  1794. 

as  "person,"  5376. 

for  aiding  or  commanding,  5373  note. 

intent,  5374. 

crimes  involving  malice  or  intent,  5388. 

railroad   companies,    5377-5380,    5397,    5373    note,    5374   notes, 
5377  note. 

turnpike  companies,  5373  note,  5397,  5400. 

foreign  corporation,  9898,  5373  note. 

de  facto  corporation,   652.; 

where  punishment  prescribed  cannot  be  imposed  on  a  cor- 
poration, 5395.       ; 
fine  and  imprisonment,  5395. 

where  particular  penalty  imposed,  5396. 

violation  of  ordinances,  5376  note. 

employing  minors,  5376  note. 

anti-trust  law,  5376  note. 

nuisances,  5392,  5377  note. 

obstructing   highway,   5377. 

selling  oleomargarine,  5378. 

short  weights,  5378,  5379. 

usury,  5378,  5398. 

want  of  revenue  stamps,  5378,  5398. 

working  employees  over  eight  hours,  5378,  5398. 

injury  as  tenant,  5378. 

sale  of  intoxicating  liquors,  5379,  5398. 

violation  of  Sunday  laws,  5380,  5398. 

sale  of  adulterated  milk,  5380. 
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Criminal  Law— Continued. 

corporation  as  punjishable^continued. 

libel,  5390,  5398;'  .        , 

criminal  contempt,  5390. 

assault  and.  battery,  5391. 

homicide,  5391. 

permitting  gambling,  5398.   ■  • 

mailing  obscene  matter,  5398. 

keeping   disorderly   house,   5398. 

giving  rebates,  5399.  ■' ' 

offenses  under  Bankruptcy  Act,  5399. 

conspiracy,  5399. 

obstructing  river,  5400. 

fraudulent  issue  of  stock,  5787. 
crimes  against  de  facto  corporations,  653.  ^ 

criminal  liability  as  bar  to  quo  warranto,  4994,  , 
criminal  liability  of  officers  or  agents,  3965-3^70. 

of  foreign  corporations,  9944. 

where  foreign  corporation  which  has  not  complied'  Vfrfi'  Itttt- 
utes,  10075. 

for  illegal  payment  of  dividends,  6237. 
-as  affected  by  statutory  civil' liabyjty^. 6230. 
defenses,  5380. 

legislative  authority  for  act,  5380. 

act  not  expressly  authorized,  5382.1 

act  contrary  to  instructions,  5382. 

ground  for  forfeiture  of  charter,  9022. 
estoppel  to  deny  corporate  existence,  718. 
evidence,  5404.  .r,M 

presumption  of  innocence,  5404. 

burden  of  proof,  5404. 

proof  of  corporate  existence,  899,  912-915.  i-- 
fines,  see  Fines.  ' 

ground  for  forfeiture  of  charter,  9096.  : 
injunction  againsts  crime,  5156. 
liability  for  criminal  contempt,  see  Contempt.- 
liability  of  lessor,  2212. 

misfeasance  distinguished  from  nonfeasance,  5384."   ":- 
■monopolies,   5505.      ,     .      ■    .   '  '.'.'  -.r, 

ouster  of  foreign  corporation  for  violating,  10137,  10138.-  - 
particular  crimes,  see   Assault  and   Battery,   Forgery,   Ettlbezzle- 

,ment,  Homicide,  Larceny,  Nuisance,  Conspiracy,  etc."     ■■ 
penalties,  see  Penalties.  ... 

power  of  corporation  to  institute  proceedings,  1799.  ^  ,^.', 

power   of   corporation   to   pay   costs    of   prosecution   against;  of- 
ficer, 1790. 

procedure  to  punish,.  5401. 

indictment,  5401.        .  ,  r- 

bringing  corporation  into  court,  5402. 

admission  by  corporation  of  legalexistence  by  pleadingi.'FSO. 
receiver,   effect  of  appointment   of,  5405. 
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Crossings 

duty  of  lessee  to  maintain,  2219. 

regulations  of  railroads  as  to  grade  crossings,  7747,  7750  note. 

requiring  trains  to  check  speed  at,  7687. 

Cumulative  Dividends 

what  are,  6249. 

right  to  as  inviolable,  6251. 

Cumulative  Penalties 

right  to,  4143,  4184,  3972. 

Cumulative  Remedies 
see  Remedies. 

Cumulative  Voting 

definition,  2819. 
power,  2819,  2965. 

Curatixp  Statutes 
see  Statutes. 

Current  Expenses 

see  Operating  Expenses. 

Cushing's  Manual 

by-laws  adopting,  1100  note. 

Custody 

see  also  Place. 

of  corporate  books  and  papers,  4045. 

of  receiver,  see  Receivers. 

Customs  and  Usages 

affecting  negotiability  of  stock,  6295. 

affecting  powers  of  corporation,  1774. 

as  conferring  authority  on  particular  officers.  . 

secretary,  3252. 

treasurer,  3264. 

general  manager,  3294. 
as  dispensing  with  notice  of  business  to  be  transacted  in  notice  of 

stockholders'  meeting,  2742. 
as  excusing  notice  of  meetings  of  directors,  3062. 
as  to  transfers  of  stock,  6487. 
compensation  of  officers,  3987. 
execution  of  notes  by  president,  3212. 
lien  on  shares^  of  stock,  5962. 
lost  certificates,  5799. 

notice  of  sale  of  pledged  stock,  6675  note, 
number  of  votes  stockholder  entitled' to,  2818. 
of  directors  to  act  separately  and  not  as  a  board,  3049. 
repledge  of  stock,  6652. 

right  to  dividends  as  between  buyer  and  seller,  6150. 
transfer  of  stock  certificates  issued  to  one  as  "trustee,"  6451. 
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Damages 

action  for  as  adequate  remedy,  see  Equity. 

actions  for  by  corporation  as  owner  of  land  although  acquisition 

,   was   ultra   vires,   2643. 
assignment  to  corporation  of  claims  for,  2034. 
breach  of  lease  by  receiver,  8910. 
exemplary  damages  for  torts,  5274. 
^      injuries  to  passengers,  5321. 
expulsion  of  member,  6773. 
liability  for  as  debt,  4183.  n 

liability   of   corporation   for   negligence   or   misconduct   in   trans- 
ferring stock,  6421. 
liability  of  corporation  for  unauthorized  issue  of.  stock,  5782. 
liquidated  damages  for  failure  to  pay  stock  subscription,  15S7. 
measure  of 

breach  of  subscription  to  bonds,  1962. 
deceit  inducing  purchase  of  stock,  6562. 
i  ibreach  of  reorganization  agreement,  8538. 
breach  of  uiiderwriting  agreement,  967. 
conversion  of  stock  by  pledgee,  6703. 
actions  against  promoters,  301. 
conversion  of  shares  of  stock,  5667-5680. 
where  plaintiff's  interest  a  qualified  one,  5672. 
method  of  estimating  value,  5674. 
■     special  damages,  5677. 
interest,  5677. 
dividends,  5678,  5679. 
nominal  damages,  5679. 
denial   to   stockholder   of    right   to   subscribe   to   increase   of 

stock,  5703. 
fraud  inducing  purchase  of  stock,  3796,  1398. 
fraud  in  sale  of  stock,  6554. 
refusal   to   accept   stock  purchased,  6605. 
refusal  to  deliver  stock  sold,  6607. 
refusal  to  exchange  stock,  6609. 

refusal  to  issue  stock  in  reorganized  company,  8517  note, 
refusal  to  register  transfer  of  stock,  6403. 

violating  agreement   that  another   shall   subscribe   for   stock, 
1167.  ,     ' 

refusal  to  permit  inspection  of  corporate  books,  4139. 
refusal  to  register  transfer  of  stock,  6399. 
right  to  in  quo  warranto,  5038. 

trejjle  daniages  for  violation  of  anti-trust  statute,  5528. 
violation  of  voting  trust  agreement,  2912. 
where  receiver  breaches  contract  of  corporation,  8906. 
where  ultra  vires  contract  wholly  executory,  2595. 
wrongful  receivership,  9256. 
\yrongful  registration  of  transfer  of  stock  by  corporation,  6464. 

Dams 

power   to   legislate   as   to  as   embraced   within  power   to   amend 
charter,  7616. 
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Dartmouth  College  Case 
adhered  to,  7569. 

IM^a:,..,. 

see'  also  Time. 

notice  of  meeting  of  stockholders,  2738. 

proxy,  2832. 

Daughters  of  the  Republic 

power  to  incorporate  as  corporation  for  educational  purposes,  240. 

Day 

,^.,_see,Ti^me. 

Day  Laborers 

see  Servants. 

Days  of  Grace 

see  Bonds,  Bills  and  Notes. 

De  Facto  Corporations 

Pages  529  to  658  in  volume  1  are  devoted  to  a  statement  of  the 
rules  governing  de  facto  corporations.  The  next  following 
chapter  deals  with  "Corporations  by  Estoppel." 

I.    In  General. 

chapter  on,  529,,  658,  vol.  1. 
consolidated'  corporations,  8416,  8331. 

where  no  legislative  authority  for  consolidation,  8416. 

where   legislative   authority  not   complied  with,   8417. 
crimes  against,  653.  . 

definition,  530. 
jloptrine  as  .related, to. piOUateral  attack,  531-542. 

statutory  provisions,  542. 

basis  of  and  reasons  for  rule,  545. 

distinguished    from    estoppel    to    deny    corporate    existence, 
546,668.;, 

limitations  of  rule,  547-550. 
existence  of  as  defense  to  stock  subscriptions,  1288-1292. 
Ippeign  ccorpor.ations,  10130. 
liability  of  persotis  assuming  to  act  as  corporation  where  there 

is  110  ,de  , facto  corporation,  7545  et  seq. 
nature  of,  530. 
power  of  courts  of  another  state  to 'determine  status,  9672. 

II.    What' Corporations  Included. 
as  question  of  law,  557. 
assumption  or  user  of  corporate  powers  as  essential,  621-626. 

degree  of  proof  of  user,  624. 

purthase  of  property  as  user,  626. 
bona  fide  attempt  to  ;incorpdrate  as  essential,  586-591. 

mere  assumption  of  corporate  name,  587. 
*''     meVe'  intent  to  incorporate,  590. 

colorable    compliance    with    statutory   requirements    as   essential, 
,  ,  592-621.-    ,        ,   , 

view   thkt   substantial  compliance  necessary,   593. 

view  that  colorable  compliance  sufficient,  595. 
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De  Facto  Corporations — Continued. 

colorable  compliance  with  statutory  requiremfents  as  essential — 
continued. 

ineligibility  of  incorporators,  599,  160. 

failure  to  execute  articles  of  incorporation,  600- 

defects  in  articles  of  incorporation,  600-604. 

defects  in  certiticate  of  incorporations,  602-604. 

illegality  or  insufficiency  of  name  of  corporation,  604.* 

failure  to  subscribe  or  pay  for  stock  as  required  by  statute, 
605-608. 

absence   or   insufficiency   of   certificate  as   to   subscription   to 
stock,  605,  606. 

failure  to  file  or  record  incorporation  papers,  608-615,  429. 

failure  to  publish  articles  of  incorporation,  615. 

failure  to  pay  incorporation  fees,  616. 

failure  to  issue  certificate  of  incorporation,  616. 

failure  to  legally  organize,  617-620,  489,  501. 

where   charter   not  properly  accepted,   468. 

irregular  consolidation,  620,  8417. 

iiregular  reorganization,  621. 

irregular  amendment  of  charter,  621. 
corporations  exercising  powers  after  expiration  or  forfeiture  of 
charter,  576,  9030. 

after  ground  for  forfeiture,  578. 

judgment  of  ouster  as  relating  back,  579. 
corporations  fraudulently  organized,  580, 
corporations  obtaining  charter  by  fraud,  579-586. 
effect  of  insolvency,  557. 
effect  of  lapse  of  time,  557. 
essential  requisites,  551-557. 
in  general,  551. 
necessity  for  statutory  authority  to  incorporate,  557-579. 

color  of  law,  561. 

unconstitutional  statute,  564. 

corporations  prohibited  by  statute,   568-571. 

corporations  contrary  to  public  policy,  568-571. 

where  corporation  created  for  purpose  not  permitted  by  stat- 
ute,  167. 

organization  under  inapplicable  statute,  571. 

unauthorized  consolidation,  572,  8416. 

creation  in  one  state  to  do  business  in  another,  574. 

III.    Powers  and  Rights. 
as  citizen,  650. 

collect  assessments  or  taxes,  645. 
condemn  property,  639,  4224. 
consolidation,   8330. 
contracts,  628-634. 
convey  property,  634. 
defend  action  of  ouster  by  state,  650.  ; 
exercise  special  franchises,  637. 

IX     Priv.  Corp.— 48. 
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De  Facto  Corporations — Continued. 

have  judgment  set  aside,  649. 

in  general,  626. 

issue   bonds,  633. 

make  or  take  mortgage,  635. 

own  and  hold  property,  634. 

receive  devises  or  bequests,  636. 

rernove  case  to  federal  court,  650. 

sue,  647. 

sue  for  tort,  651. 

writ  of  prohibition,  650. 

IV.    Liabilities. 
criminal  liability,  652. 
for  torts,  651. 
in  general,  626. 
on  bonds,  633. 
on  contracts,  628-634. 
property  as  subject  to  taxation,  627. 
to  be  sued,  647. 

V.    Rights  and  Liabilities  of  Members  and  Officers. 
controversies  between,  656. 
general  rule,  655. 

liability  on  subscriptions  to  stock,  656. 
statutory  liability  for  corporate  debts,  657. 
statutory  liability  of  officers,  3900. 

De  Facto  Officers 

acts  as  binding  in  favor  of  third  persons,  3039-3041. 

exception,  3041. 
acts  as  binding  on  corporation,  3041. 
collateral  attack,  3043.  , 
de  jure  office  as  essential  to,  3034. 
definition,  3028. 

effect  of  acts  as  between  corporation  and  stockholders,  3042. 
effect  of,  direct  attack,  '3038. 
liabilities,  3043,  3666. 
powers  and  rights,   3035-3038. 

action  against  former  officers,  3037. 

appointments,  effect  of,  3037. 

call  of  meeting  of  stockholders,  2719. 

calls  on  unpaid  subscriptions,  1520. 

assessments  by,  7534. 
'  contracts  with  corporation,  3595. 

issuance  of  certificate  of  stock,  5732,  5748  note. 

ratifying  own  acts,  3393. 

recovery  for  services,  3984. 

salary,  4023. 

service  of  process,  4465. 
service  of  process  on,  4415. 

attachment  or  garnishment,  4923. 
who  are,  3029-3034. 

necessity  for  color  of  title,  3029. 
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De  Facto  Officers — Continued.  '    ^---'.f.  n. 

who  are— continued. 

officers  holding  over,  3031. 

irregularities  connected  with  election,  3032,  2727-2729. 

persons  not  eligible  or  afterwards  disqualififed,  3033;  2980,  3000.  • 

failure  to  take  oath  or  give  bond^  3034)  2982.      ' 

where  company  organized  outside  state  501.  ': : 

after  disposal  of  stock,  3000. 

De  Facto  Powers  i 

nonexistence,  1757,  550. 

De  Jure  Corporations 

see  De  Facto  Corporations. 

De  Jure  Officers 

see  De  Facto  Officers. 

De  Minim:'s  Non  Curat  Lex 

application  of,  678&,  6967,  4185. 

Deadlock 

as  ground  for  receiver,  8867. 

Deaf  and  Dumb  School 

as  eleemosynary  corporation,  87. 

Dealings  r.  :.;  ,,  . 

see  generally  Contracts.  .,.,.,.  ' 

between  corporate  officer  and  corporation,  3576  et  seq. 
.between  stockholders  and  corporation,   6839   et   seq. 

Death 

see   also    Estates    of   Decedents,    Executors  ,  and    Administrators, 

Abatement.  ,       ,        .  ,  ,■, 

as  affecting  competency  of  adverse  party  as  witness,  4755. . 
as    dissolving    common-law    corporation,    10495,    and    see    Miassa- 

chusetts  Trusts, 
of  corporation,  see  Dissolution.  ^ 

of  life  tenant,  right  to  dividends,  6207. 
of    members    or    stockholders    as    dissolving    corporation,    9044, 

9045.  /  , 

of  officer  or  agent  as  affecting  his  admissions,  333.3 
of  officers  as  dissolving  corporation,  9047. 
of  pledgor  of  stock,  6662. 

.right  of  pledgee  to  sell,  6673. 
of  president,  3245. 
of  stockholder 

as  aflfe^cting  existence  of  corporation,  19,  9044,  9045. 

as  affecting  execution  against,  4874. 

as   affecting  liability   on    subscriptions,   7057. 

as  affecting  time  to  enforce  his  liability  for  corporate  debts, 
7447.  -'■■'  ■•  ■ 

a^ I  excusing  joinder  in  action  to  enforce  stockholders'  liabil- 
ity, 7395. 
of  subscriber  to  stock  before  acceptance  of  subscription,  1235. 
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Death — Continued. 

of  transferor  of  stock  as  affecting  right  to  fill  blanks  in  certificate, 

6311. 
of  transferor  of  stock  before  registration,  6342. 

Death  by  Wrongful  Act 

corporation  as  person  within  statute,  70. 
liability  of  corporation  for,  4244,  5257. 
foreign  corporation,  9897. 

Debates 

adopting  Cushing's  Maniial  to  govern,  1100  note, 
stopping  of  at  stockholders'  meeting,  2752. 

Debenture  Companies 
power  to  create,  262. 

Debentures 

as  negotiable,  1975. 

definition,  1918,  and  see  chapter  on  Bonds,  1915,  2025,  vol.  2. 

preferred  debentures  of  stock,  6022. 

sale  of  as  interstate  commerce,  9622. 

Debs  Case 

conspiracy,  5476  note. 

Debt,  Action  of 

recovery  of  dividends,  6130. 
to  enforce  liability  of  stockholders,  7365. 
outside  state,  7483. 

Debt  Limits 

change  in  form  of  debt,  1866. 

debt  as  illegal  or  ultra  vires,  2704. 

debt  in  excess  of  as  defense  to  recovery  of,  2704,  2708. 

partial  defense,  2705. 

penalty  as  fixed  by  statute,  2707. 
debts  included,   1865. 
effect  of  exceeding  as  to  directors  also  creditors,  3576. 

postponing  claims   of  officers   who  have   permitted   debts  in 
excess  of,  8772. 
effect  of  mortgage  in  excess  of,  2244. 
increases,  1865. 

limitation   in   incorporation   papers,   399. 
of  corporations  in  general,  1863-1866. 
right   of   officer   contracting   debt   in    excess    of,   to   contribution 

from  other  stockholders,  on  payment  of  debt,  7513. 
right  of  other  creditors  to  set  up,  2706. 
statutory  liability  of  officers  for  exceeding,  3871-3878. 
who  may  sue  officers  for  exceeding,  3854. . 

Debts 

see  also  Claims,  Creditors,  Transfer  of  Property, 
admission  of  inability  to  pay  as  act  of  bankruptcy,  8811. 
amount,  see  Debt  Limits, 
as  constituting  property,  10318. 
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Debts — Continued. 

as  extinguished  by  dissolution  of  corporation,  9180. 

corporate  power  to  collect  for  limited  time  after  dissolution. 
9225. 

power  of  receiver  to  collect  after   dissolution,  9253. 
assumption  of  by  purchasing  corporation,  8379. 

necessity  for  writing,  8380. 

debts  or  liabilities  included,  8381. 

effect  on  rights  of  creditors,  8383. 

defenses,  8383. 
assumption  of  debts 

as   consideration   for  transfer   of  assets   to  new   corporation, 
8666. 

power  of  ofificers,  3097. 

by  reorganized  company,  8585. 

by  corporation  as   successor   of  partnership,   790. 
bonded  indebtedness,  what  is,  1918. 
bonds,  see  Bonds,  Mortgages, 
collateral,  see  Securities,, 
deduction  from  earnings,  6095. 
effect  of  appointment  of  receiver,  8905. 
exemption    of    members    or    stockholders    from    liability    for    as 

criterion  of  corporate  existence,  15. 
failure    or    inability    to    pay    as    insolvency,    8609-8613,    and    see 

Insolvency, 
for  which  lien  on  stock  attaches,  5965-5974. 

guaranty  as  to  nonexistence  of,  6578. 
incurring,  power  of  directors,  3156. 
insolvency,  see  Insolvency, 
issuance  of  bonds  for  antecedent  debts,  1943. 
issuance  of  stock  in  payment  of,  5833. 

liability    of   corporate    officers    for,    3825,    and    see   I^iabilities    of 
Officers. 

statutory  liability  as  covering  what  debts,  3888-3898. 

incurring  debts  before   stock  subscribed  or  paid  in,  3867. 

liability  for  failure  to  file  annual  report,  4175-4184. 
liability  of  corporation  for  as  successor  to  partnership  or  associa- 
tion, 789. 
liability   of  purchasing  corporation   for   debts   or   torts   of  seller, 
8388-8402. 

implied  assumption  of  liabilities,  8392. 

express  assumption  of  liabilities,  8379,  8384. 

effect  of  fraud,  8393. 

where  purchaser  takes  with  notice  of  claim,  8396. 

where  consideration  for  transfer  is  shares  of  stock,  8396. 

property  as  subject  to  equitable  lien,  8400. 

liability  as  limited  to  value  of  property  received,  8401. 

personal  liability  of  officers,  8401. 

liability  of  stockholders  for,  7144,  and  see  Liabilities  of  Stock- 
holders. 

payment,  see  Payment. 

as  doing  of  business  by  foreign  corporation,  10023. 
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Debts — Continued. 

povitT  to  incur,  see  Contracts,  Powers  of  Corporations. 

power  of  receiver  to  incur,  8927. 
preferences,  see  Preferring.  Creditors,  Insolvency, 
priorities,  see  Priorities, 
recovery  where  ultra  vires,  see  Ultra  Vires, 
refusal   or  failure  to   pay  as   ground   for   dissolving   corporation, 

9125. 
.   representations  as  to  corporate  debts  as  fraud,  6S22. 
secured  by  pledge  of  stock,  6643,  and  see  Pledges, 
secured  debts,  see  Securities,   Mortgages,  etc. 
set-off,  see   Set-off  and   Counterclaim, 
situs  for  taxation,  8115. 
what  are,  7211-7213,  3892,  3896,  3897,  4176,  4287,  5968. 

assessment  on  stock  as,  7537. 

declaration  of  dividend  as  creating,  6065  note. 

profits  as  corporate  debt  to  stockholders,  6063  note. 

shares  of  stock  as,  5623. 

statutory  liability  of  stockholders,  7207  et  seq. 

taxes   as,   7919. 

torts  as,  7210. 
what  debts  secured  by  mortgage,  2294. 
who  liable  for. 

purchaser  at  foreclosure  sale,  2390. 

lessee  for  debts  of  lessoi*,  2221. 

corporation     as     successor     of    partnership     or     association, 
786-803. 

on   consolidation    of   corporations;   8353,   8371,   8375,   8384. 

of  reorganized  company  for  debts  of.  old  company,  8583. 

assumption  of  debts,  see  supra. 

Decedents'  Estates 

see  Estates  of  Decedents,  Executors  and  Administrators. 

Deceit 

see   also  Fraud. 

action  for,  where  subscription  to  stock  induced  by  fraud,   1395. 

Decisions 

see  Courts,  Federal  Courts,  Judgments  and  Decrees. 

Declaration  of  Dividends 

see  Dividends. 

Declaration  of  Trust 

see  Trust,  Massachusetts  Trusts,  Mortgages. 

Declarations 

by  corporate  officers  and  agents  as  admissions,  see  Admissions. 
by  promoters,  335. 

Decrease 

of  capital  stock,  5717. 

withdrawal  of  capital  distinguished,  5717. 
power  of  corporation,  5718. 
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Decrease — Continued. 

;  of,  capital  stock — continued. 

by  purchase  of  own  shares,  S718. 
'  procedure,  5720. 
effect,  5724. 
preferred  stock,  6038. 
amendment  of  charter  as  to,  6813. 
of  number  and  par  value  of  shares,  5727. 

Decree 

see  Judgments  and  Decrees. 

Dedication 

as  conferring  title   on  corporation,  2058,  2059. 
power  of  corporation,  2153. 
power  of  general  manager,  3302. 
power   of  president,   3226. 

Deed  of  Trust 

instead  of  mortgage,  2281,  and  see  Mortgages. 

Deeds 

see  also  Conveyances,   Covenants, 
assignment  for  benefit  of  creditors,  8627. 
assignment  of   shares   of  stock  by,  6307  notes, 
delivery,  2451. 
execution,  signature,  etc.,  2451-2457. 

who  may  sign,  3245,  2456,  2442. 

ejcecution  by  stockholders,  2456. 

power  of  owner  of  all  of  stock  to  execute,  48. 

typewritten  signature,  2455. 
mortgages,  see  Mortgages, 
ratification,  2451. 
recitals  in,  2453. 

as   estoppel  to  deny  corporate   existence,   725. 
.  recording,  see  Recording. 
'     resblution  as  equivalent  to,  2453. 
seal,  1726. 

as  equivalent  to  signature,  2453. 

as  presumption  of  authority  to  sign;  2456. 
subscribing  witnesses,  2457. 
to  foreign  corporation,  9828. 
,         to  officer  where  signed  by  officer,  2456. 
trust  deeds,  see  Mortgages. 

validity  where  dated  before  organization  of  corporation,  486. 
warranty,  see  Warranties. 

Defamation 

see  Libel  and  Slander. 

Default 

for  failure  to  answer,  4658. 

in  payment  of  debt  or  liability,  what  is,  7249  note. 
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Default — Continued. 

in   payment  of  stock  subscription  as  authorizing  sale   of   stock, 

1491. 
meaning  of,  7249  note, 
pledge   of   stock,   remedies,   6669   et   seq.. 
to  authorize  foreclosure  of  mortgage,  .2336-2341. 

Default  Judgments 

against  corporations,   4788. 

as   sufficient   before   action   against   stockholders,   7411. 
right  of  stockholder  to  intervene,  6880. 

Defects 

estoppel  to   assert,   see   Estoppel, 
in    incorporating 

as  waived  by  state,  386. 

as   making  stockholders   liable  as  partners,   7546  et  seq. 

as  affecting  existence  of  de  facto  corporation,  see  De  Facto 
Corporations, 
ratification  of,   see   Ratification, 
waiver  of,  see  Waiver. 

Defendants 

see  Parties. 

Defenses 

against    right    to    inspect    corporate   papers,    see    Inspection    of 

Corporate   Books  and  Records.    , 
by  foreign  corporations,  right  to  set  up,  10257. 

where   corporation  has   not  complied  with  statutes,   10101. 

barring  foreign  corporation  from  right  to  set  up,  9y46. 

interposition  of  as  doing  business,  10006. 
by  or  against  coiporation  in  general,  4269-4272. 

effect  of  appointment  of  receiver,  8905. 
estoppel  to  set  up  defenses,  1999,  and  see  Estoppel, 
in  particular  actions 

action  against  promoters  for  secret  profits,  295. 

actions  against   stockholders  for  corporate   debts,  7421,  7494 
et  seq. 

actions  by  creditors  against  stockholders  on  unpaid  subscrip- 
tions, 7049  et  seq. 

actions  by  minority  stockholders,  6831-6835. 

procuring  funds  for  litigation  from  rival  corporation,  6831. 
want  of  injury,  6832. 

actions  for  breach  of  underwriting  agreement,  966. 

actions  by  corporation  for  torts,  5177-5201. 

actions  by  foreign  corporations  for  torts,  9885  et  seq. 

actions  on  bond  of  officer,  2989. 

actions   on   corporate  bijls   and  notes,   1914. 

actions  on  corporate  bonds,  1993-1999. 

actions  on  loans  to  corporations,   1897. 

actions  on  unpaid  subscriptions  to  stock,  see  Subscriptions 
to  Stock. 

foreclosure  suits,  2359-2364. 
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Defenses — Continued. 

in  particular  actions — continued. 

quo  warranto  proceedings,  5031  et  seq. 

statutory  actions  against  corporate  officers,  3b98-3903,  and  see 
Liabilities  of  Officers. 

stockholder's  suits  for  injuries  to  corporation,  6496-6969. 
particular  defenses 

advice  of  counsel,  3687,  3901. 

alteration  of  instrument,  1439,  968,<  6435,   1995. 

bad  motive,  see  Motives. 

bankruptcy,  3902,  3903,  and  see  Bankruptcy. 

Blue  Sky  Law,  7714,  2971,  5851,  5860,  5909. 

bona  fide,  see  Bona  Fide  Holders  and  Purchasers. 

collusion,  8882,  6679,  7539. 

conditions  precedent  in  general,   see  Conditions  Precedent. 

consent,  see  Consent. 

custom,  see  Customs  and  Usages. 

debt -limit,  see  Debt  Limits. 

diversion,  1998,  2363. 

dissolution   of  corporation,   see   Dissolution. 

duress,  6600. 

estoppel,  see  Estoppel. 

failure  of  consideration,  see  Consideration. 

failure  to  make  demand,  see  Demand. 

failure  to  obtain  leave  to  sue,  see  Leave  to  Sue. 

failure  to  perform  conditions  precedent,  see  Conditions  Pre- 
cedent. 

fraud,  see  Fraud. 

ignorance,  3686,  3716,  4159,  3899. 

illegality  of  consideration,  see  Consideration,  Contracts.. 

illegality  of  contract,  see  Contracts. 

illness,  3715,  3744. 

inadequacy   of 'consideration,   see    Consideration. 

insolvency,  see  Insolvency. 

intent,  see   Intent,  Malice. 

irregularities  in   creating  corporation,  3899. 

irregiilarity  in  executing  corporate  instrument,  2445-2447,  and 
see    Execution    of    Corporate    Instruments. 

justification,  see  Quo  Warranto,  Liabilities  of  Officers. 

knowledge,   see   Knowledge. 

laches,  see  Laches. 

leave  of  absence,  3745. 

meeting  outside  state,  1993,  1994. 

misapplication  of  proceeds,  1998,  2363. 

misnomer,  1693  et  seq.,  and  see  Narne  of  Corporation. 

mistake,  see  Mistake. 

noncompliance    by    foreign    corporation    with    statutory    re- 
quirements, 10258,  and  see  Foreign  Corporations. 

negligence,  see  Negligence. 

nonexistence  of  corporation,  3900. 

notice,  see  Notice. 

organization,  defects  in,  3828,  3900. 
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Defenses — Continued. 

particular  defenses — continued. 

payment,  see  Payment. 

pendency  of  another  action,  6946,  8620. 

ratification,  see  Ratification. 

release,  see  Release. 

resignation  of  officer,  see  Resignation. 

statute  of  frauds,  see  Statute  of  Frauds. 

statute  of  limitations,  see  Limitation  of  Actions. 

ultra  vires,  see  Ultra  Vires.  ^ 

who  may  urge,  2S83-2S93,  9830. 

as  defense  to  action  for  tort,  5197. 
unconstitutionality    of    statute,    see    Constitutional    Law   and 

cross-references  thereunder, 
undue  influence,  6708,  6600. 
usury,  4271,  and  see  Usury. 
'   violation   of  anti-trust  statute,  SS4S. 
waiver,  see  Waiver, 
want  of  injury,  3853. 
want  of  organization  of  corporation,  489. 
want  of  consideration,  see  Consideration. 

want  of  title,  see  Title,  Larceny,  Forgery,  Lost  Instruments, 
pleading,  see  Answer.  ,    - 

affidavit  of,  4657.  .... 

to  criminal  prosecutions,  5380, e]fc  seq.-- 

Deferred  Bonds 

what  are,  1932. 

Deficiency 

see  Foreclosure. 

Definiteness 

see  Certainty. 

Definitions 

see  also  Words  and  Phrases, 
abatement,  4272. 
absence,  860. 

accrued  depreciation,  7861. 
accumulated  surplus,  6090. 
actual  capital  stock,  5594. 
adoption,  317  note, 
adverse  interests,  3477  et  seq. 
agency  or  place  of  business,  4388. 
aggregate  corporation,  79,  154. 
alteration  of  charter,  7565,  6820. 
amalgamation,  8308. 
amendment  of  charter,  7564. 
any  lawful   purpose,   176. 
apparent  authority,  3099. 
appearance,  4493,  10242. 
appurtenances,  2252. 
assessment,  1506,  8140. 
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Definitions — Continued. 

assets,  8610,  809_note. 
authorized  capital,  5594. 
banking  corporations,  134. 
beneiicial  corporatiolis  or  associations,  135. 
benevolent  corporations,  235. 
Blue  Slsy  laws,  7714,  7715. 
bona  fide  holders,  1980  et  seq. 
bond  dividend,  6120. 
bond  issue,  1965. 
^  building  and  loan  associations,  136.   < 
burden  of  proof,  4686. 
business,  9963  note, 
business  corporations,  13K 
by-laws,  975. 
call,  1506. 

capital,  5587,  5588  et  seq. 
capital  stock,  5584  et  seq.,  3873,  8080. 
carry  on  business,  9962  note,  9963  note, 
cash,  5810. 

cash  dividend,  6116,  6119.  ' 

cashier,  3313.  ^ 

certificate  of  stock,  3424. 
change,  6820. 

charitable  corporations,   139,  235. 
charity,  8234. 
oiarter,  440,  1735. 
civil  contempt,  5558. 
civil  corporations,  88. 
combinations,  8308. 
commerce,  7662,  9509. 
commercial  corporations,  124. 
commissioner,   510   note, 
common  directors,  3641. 
common  stock,  5600. 
conditional  subscriptions,  1261. 
consolidation,  8302. 
conspiracy,   5477. 
constructive  service,  4450. 
contempt,  5558. 
contracts  as  to  rates,  7773. 
convertible  coupon  bonds,  1918. 
conveyance,  1017  note, 
corporate  franchise,  2109,  2106. 
corporate  meetings,  3044. 
corporate  powers,  463   note,  2118  note, 
corporations,  9-11. 
corporations  by  estoppel, '  66&.    , 
corporations  sole,  79. 
corporators,  148. 
cost  of  reproduction,  7863. 
counties,  113. 
coupon  bonds,  1919. 
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Definitions — Continued. 

coupons,  2006. 

course  of  employment,  5209. 

create,  456  note,  457  note. 

creation  of  corporation,  456. 

creation  of  corporation  by  prescription,  346. 

creditors'  bills,  4936. 

credits,  8123. 

criminal  contempt,  5558. 

cumulative  dividend,  6060. 

cumulative  voting,  2819. 

de  facto  corporation,  530. 

de  facto  officers,  3028. 

debentures,  1918. 

debts,  7211. 

debts  contracted,  7210. 

declaration  of  dividend,  6059. 

defect,  4480. 

delivery,  6312. 

depositors,  7219. 

depreciation,  7870. 

derivative  powers,  3158. 

direct  benefit,  2149. 

directory  provisions  in  statutes,  382. 

discount,  960. 

discrimination,  7815. 

dissolution,  9015,  7245. 

dividend  off,  6060. 

dividend  on,  6060. 

dividends,  6058. 

domestic  corporations,  119. 

domicile,  820  notes. 

due  process  of  law,  7693,  7956. 

dues,  7212. 

duplicate,  436. 

easements,  2117. 

ecclesiastical  corporations,  84. 

eleemosynary  corporations,  86. 

eminent  domain,  2498. 

equal  protection  of  the  laws,  769P. 

existing  law,  994. 

extension  of  charter,  884. 

extraordinary  dividends,  6174. 

fair  value,  7844. 

fictitiously  paid  up  stock,  5838. 

filing,  435. 

fixing  rates,  7772. 

foreign  corporation,  119,  9269-9272. 

found,  4371. 

franchise,  16,  2106. 

primary,  16. 

secondary,  17,  2114. 
fraud,  6517. 
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Definitions — Continued.' 
funding  bonds,  1920. 
general  agent,  4428. 
general  franchise,  2110. 
general  manager,  3269. 
general  statutes,  451  note, 
going  value,  7852. 
good  will,  7860. 
gross  negligence,  3698. 
guaranteed  dividends,  6003. 
guaranteed  stock,  6002. 
illegal  contracts,  1851,  2694. 
implied  powers,  1766. 
incidental  power,  1765,  1770,  3088. 
income,  6089. 
income  bonds,  1922. 
income  tax,  8294. 
incorporation  papers,  390. 
incorporators,  148. 
increase  of  capital,  5684. 
indebtedness,  3874. 
industrial  pursuits,  131,  233. 
information  in  nature  of  quo  warranto,  4968. 
inhabitant,  847. 
inherent  powers,  3089. 
inheritance  tax,  8281  et  seq. 
injunction,  5095.  ' 

insolvency,  8609-8612,  8875. 
inspection,  4083. 
insurance  corporations,  135. 
interest  bearing  stock,  6002. 
internal  improvement  corporations,  142 
interstate  commerce,  9510,  note, 
issuance  of  bonds,  1963. 
issuance  of  stock,  5740. 
joint  stock  associations,  28. 
jurisdiction,  4290. 
just,  7895. 
knowledge,  3434. 
laborer,  7215.     , 
lawful  business,  254  note, 
lay  corporations,  85. 
license  fees,  7727,  8276. 
literary  corporations,  137, '239. 
local  actions,  4393. 
local  agent,  10400. 
make  a  dividend,  6060. 
malfeasance,  3816.  ■      ■ 

malum  in  se,  2695. 
manage,  10382  note. 

managing  agent,  4426,  10380  note,  10381  note 
mandamus,  5043. 
mandatory  provisions  in  statutes,  382!- 
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Definitions — Continued. 

manufacture,  125  notes,  217,  225  note, 
manufacturing  corporations,  125,  217. 
Massachusetts   trust,    10461. 
mechanical  business,  228. 
mercantile,  8804.     ^ 
mercantile  corporations,  124. 
merchandise,  231  note^. 
merger,  8304. 
misfeasance,  3816. 
mistake  of  law,  3707. 
mixed  company,  112  note, 
moneyed  capital,  8060. 
moneyed  corporation,  133. 
monopoly,  5409. 
mutual  company,  112  note, 
necessary  powers,  1769. 
negligence,  3691. 
net  earnings,  6089,  6092. 
net  profits,  6088,  6089. 
net  surplus,  6088. 
nonassessable,  7545  note, 
nonfeasance,  3815.  - 
notice,  3434. 
officers,  2947. 
ordinary  care,  3701. 
ordinary   dividends,   6174. 
organization,  47S,  ilT . 
ostensible  authority,  3105. 
overhead  charges,  7864. 
overissue,  5708. 
parol  evidence  rule,  4718. 
partnership,  1804. 
pass  a  dividend,  6060. 
pecuniary  profit,  132,  242. 
penal  statutes,  3839,  722S 
permit,  2116,  2117. 
perpetual  succession,  12,  9028, 
person,  see  Person, 
personal  security,  1811. 
pledge,  6628,  6629. 
police  power,  7656. 
powers,   2118   note, 
preferred  dividend,  6060,  6003  note. 
preferred  stock,  6001,  5601. 
presumptions,  4686. 
primary  franchise,  2110. 
private  corporation,  88,  95. 
privilege  taxes,  8273. 
.    profits,  6060,  6089,  6093. 
promoter,  265,  266. . 
promotion,  264. 
promotion  stock,  5602. 


INDEX.  10665 

[Beterences  are  to  pages. — Vol.   1,  pp.   1-1114;  Vol.   2,  pp.   1115-222S;  Vol.   3,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    4673-6986;    Vol.    6,    pp.    6987-7327; 

Vol.    7,   pp.    73^8-8604;   Vol.    8,   pp.    8606-9898;   Vol.    9,   pp.    9899-l(i622.] 

Definitions — Continued, 
proxy,  2823. 
public  benefit,  2537. 
public  corporation,  90. 
public  improvement,  247. 
public  interest,  7667,  7766. 
public  service  commissions,  7674. 
public  statutes,  451  note, 
public  use,  143,  2536  et  se'q!  ' 
public  utility,  142,  143. 
puffing,  6521. 
quasi  corporations,  112. 
quasi  public  corporations,  101. 
quorum,  2754,  3069. 
ratification,  317  note,  3378. 
reasonable,  7895. 
reasonable  care,  3701. 
record,  4041  note, 
reduction  of  capital  stock,  5717. 
refunding  bonds,  1920. 
registered  bonds,  1920. 
regular  meetings,  3051. 
regulating  rates,  7772. 
reincorporation,  8469. 
religious  corporations,  141. 
renewal  of  charter,  884. 
reorganization,  8465,  8308. 
reputation,  914. 
residence,  4370,  10273  note, 
restraint  of  trade,  5470; 
return,  4466,  10440. 
school  districts,  116,  117. 
science,  138,  241. 

scientific  corporation  or  institution,'  138,  241 
scope  of  authority,  5209. 
scrip  dividend,  6120. 
secondary  franchises,  2114. 
secret  profit,  278,  3555. 
self-executing  provisions,  7156. 
servant,  7215. 
shareholder,  5602,  10478. 
shares  of  stock,  5594. 
sinking  funds,  2003. 
situated,  4373. 
sole  corporation,  79. 
special  act,  450. 

special  assessments,  7921  note, 
special  meetings,  3051. 
special  or  secondary  franchises,  2114. 
special  privileges  or  immunities,  7711. 
stock,  5591. 
stock  certificate,  5604. 
stock  corporations,  112,  6726. 
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Definitions — Continued. 

stock  dividend,  5849,  6060,  6122. 
stockholder,  5602. 
stockjobbing,  262  note. 
'  subscribe,   1174. 
subscribed  capital  stock,  3873. 
subscribers,  1121. 
subscription  to  stock,  1120. 

subscriptions  on  special  terms,  1311. 
substituted  service,  4449. 
succession,  8467. 
succession  tax,  8281  et  seq. 
successors,  8467. 
superintendent,  3270. 
supplementary  proceedings,  4952. 
taking  of  private  property,  2556. 
taxation,  7914. 
taxes,  7914. 
towns,  115. 
trade,  121  notes, 
trader,  121  notes. 

trading  corporations,  121,  229  note, 
transitory  actions,  4393. 
transportation  corporations,  130. 
treasurer,  3259  notes, 
treasury  stock,  5601. 
trust,  5491  notes, 
trust  companies,  134. 
trustee,  10478,  10500. 

two-thirds  of  the  stockholders,  988  note, 
ultra  vires,  2570-2575. 
underwriting  agreement,  950. 
unjust  discriminations,  7815. 
unreasonable  penalties,  7721. 
user,  623,  942  note, 
value,  7843. 

vested  rights,  1058  note, 
vice-president.  3244. 
visitation,  4082. 
voting  trusts,   2871. 
watered  stock,  5838. 
wilful,  5565. 

work  of  internal  improvement,  247. 
work  of  public  utility,  247. 
year,  1022  note. 

Delay 

see  Laches,  Limitation  of  Actions,  Ratification,  Estoppel. 

Delegation  of  Power 

acts  of  directors  or  other  officers  as  exercise  of  delegated  pow- 
ers, 2948. 
by  cashier,  3316. 
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Delegation  of  Power— Continued, 
by  directors,  3144-31S1. 

entire  control,  3148. 

powers  vested  exclusively  in  board,  3148. 

authority  specially  conferred  on  directors,  3lS0. 

ministerial  acts,  3150. 

necessity  for  formal  vote,  3151. 

ratification  as  delegation,  3151. 

necessity  for  action  at  meeting,  3047. 

to  less  than  quorum,  3073. 
by  executive  committee,  3151. 
by  legislature 

to  create  corjporations,  361. 

to  regulate  corporations,  7666. 

to  public  service  commissions,  7674. 

to  regulate  rates,  7778,  7779. 

eminent  domain,  2511. 

taxation,  8103. 

by  state  to  another  state,  foreign  corporations,  9493.      • 
by  members,  to  expel  members,  6756.. 
by  officers  and  agents  other  than  directors,  3152. 
by  trustee  of  common  law  corporation,  10498,  and  see  Massachu- 
setts Trusts, 
to  adopt  by-laws,  984. 
to  amend  by-laws,  1066. 

to  fix  salaries  of  corporate  officers,  3997.  ' 

to  make  calls  on  unpaid  subscriptions  to  stock,  1519.  ^ 

to  regulate  commerce,  7662. 
where  corporation  a  trustee,  1887. 

Deliver 

meaning  of  word,  1967. 
Delivery 

certificate   of  stock,  5748. 

shares  of  stock  distinguished  from  certificates,  5621. 
conditional  delivery  of  subscriptions  to  stock,  1308. 
corporate  bonds,  1965. 

as  issuance,  1964. 
deeds,  2451. 
definition,  6312. 
gift  of  stock,  6710-6715. 
mortgages,  2290. 

of  certificate  of  stock  as  legal  transfer,  6305. 
on  pledge  of  stock,  6635. 
on  sale  of  stock,  6592. 
on  transfer  of  stock,  6311. 

without  indorsement  or  written  assignment,  6314. 
possession  as  essential  to  chattel  mortgage,  2288.  ■  ■ 

time  for,  sale  of  stock,  6591. 

Demand 

see  also  Request  to  Sue,  Claims, 
as  condition  precendent 

IX    Priv.  Corp.-^9 
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Demand — Continued. 

as  condition  precedent — continued. 

to  recovery  on  corporate  bonds,  2002. 

to  action  by  stockiiolder  to  dissolve  corporation,  9167. 

to  recovery  of  dividend,  6131. 

to  suit  on  contract  to  purchase  stock,  6^00. 

to  suits  by  or  against  corporations,  4264. 

to  action  against  stockholders,  7415. 

to  right  to  foreclose  mortgage,  2i40.' ' 

to  action  by  bondholder'  to  foreclose,.,:?3Q3. 

to  conversion  of  stock,  5662. 

to  suit  to  compel  dividend,  6080. 

to  application  for  receivership,  8886,  8887. 

before  sale  of  stock  by  pledgee,  6674: 
for  call  of  meeting  of  stockholders,  2718. 
for  inspection  of  corporate  books,  4110-4113. 

for  payment  of  stock  subscription)  see  Calls  on  Unpaid  Subscrip- 
tions, 
for -^payment  on  tender  of  stock  for  repurchase,  6586. 
for  registration  of  transfer  of,  stock,  6327. 

effect  of  refusal,  6356,  636G. 
upon  promoter  as  demand  upon  corpoi;ation,  335. 
what  is,  7210. 

Demurrer 

as  admission  of  corporate  existence,  742. 
to  information  in  quo  warranto,  5021. 
to  pleadings,  4596. 
to  plea,  4635. 

Denials 

see  also  Admissions. 

as  precluding  receivership,  8893. 

in  pleading,  see  Pleading. 

Dentists 

liability  of  department  store  for  torts  of  dentist,  5201. 
power  of  corporation  to  practice  dentistry,  255,  1793. 

Department  Stores 

liability  for  ultra  vires  torts,  5201. 
powers,  1821. 

to  lease  space  in  store,  2182  note. 

to  practice  dentistry,  1793. 

Depositaries 

see  also  Deposits. 

power  of  bank  to  act  as,  1817. 

Depositions 

of  witnesses,  4764-4769. 
as  evidence,  4769,  4770. 

Depositors 

who  are,  7219,  and  see  Banks. 
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Deposits 

see  also  Banks. 

by  corporations  as  trust  fund  for  creditors,  8656. 

by  receiver,  8944. 

certificiate  of,  see  Certificates  of  Deposit. 

garnishment  of,  4876. 

specific  property,  4881. 
in  banks,  see  Banks, 
keys,  see  Keys. 

liability  of  stockhold,ers  for,  7219, 
of  bonds  as  reissuance,  1964. 
of  bonds  with  reorganization  committee,  8517. 

as  making  depositor  a  party,  8523. 
of  shares  as  voting  trust,  2872. 
of  title  deeds  as  equitable  mortgage,  2282. 
on  bids  at  foreclosure  sale,  2371.      ' 
power  of  cashier  to-  f'eceive,  3317. 

power  to  borrow  as  including  power  to  receive,  1897. 
requiring  from  foreign  corporations,  9454,  9466,  9489,  9933. 

disposition  of  on  appointment  of  receiver,  9466. 

rights  of  creditors  in,  9745. 

as  condition  to  acting  as  trustee,  9879. 

taxation  of,  8196. 

attachment  of,  4845. 
right  of  receiver  to  deposits  with  state  officials,  8924. 
safes,  see  Safes,  Safe  Deposit  Boxes, 
taxation  of  as  double  taxation,  8027. 
trusts,  see  Trusts,  Trust  Funds,  Voting  Trusts. 

Depots 

duty  of  lessee  to  maintain,  2219. 
mandamus  to  compel,- S072,. 

orders  of  ppblic  service  commission  as  to  as  binding  on  receiver, 
8920. 
:   regU'lafions  as  to,  7744. 

;..   requiring  Stopping  of  trains  at,  7687,  7743. 

requiring  standard  depot,  etc.,  as  class  legislation,  7706,  7707. 
requiring  establishment  of  liiiion  station,  7744. 

Depreciation 

deduction  from  profits,  right  to  dividend,  6093. 
deduction  of  in,  rate  regulation,  7861. 
figuring  in  estimating  profits,  6101. 

Depreciation  Fund 

as  operating  expense,  7868. 

Deputy 

service  of  process  on,  4436,  4437,  10334,  10333  note,  10368. 

Deputy  Sheriff 

.  .liability  of  corporation  for  torts  of,  5259. 

Descent  and  Distrl-btition 

see  Estates  of  Decedents. 
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Descriptio  Personae 

see  Execution  of  Written  Instruments. 

Description 

in  mortgage  as  covering  after-acquired  property,  2260. 

Designation 

see  Name,  Name  of  Corporation, 

Detainer 

see  Forcible  Entry  and  Detainer,  False  Imprisonment,  Arrest, 
Unlawful   Detention. 

Detectives 

free  transportation  on  street  cars,  7821. 

Detinue 

to  recover  certificates  of  stock,  5609,  5622. 

Development 

of  corporations,  7. 

Devises 

see  Estates  of  Decedents. 

Diligence 

see  alsq  Negligence. 

of  creditor  as  creating  preference,  8700. 

Diminish 

see  Decrease. 

Dining  Cars 

power  of  manager,  3280. 

power  of  railroad  company  to  run,  1834. 

Directors 

For  the  most  part,  the  rules  governing  corporate  officers  in  gen^ 
eral  apply  to  directors.  Only  rules  more  or  less  specially 
applicable  to  directors  are  indexed  here.  The  chapter  relating 
to  directors,  entitled  "Directors,  Other  Officers  and  Agents," 
commences  on  page  2936  of  volume  3  and  extends  to  page 
3974  in  volume  4. 

I.  In  General. 

11.  Meetings  Of. 

III.  Powers. 

IV.  Dealings  With  Corporation. 

I.    In  General. 
chapter  on,  2946-3974,  vols.  3,  4. 
acceptance  of  office,  2982. 

acquiring  adverse  title  or  interests,  3521  et  seq. 
admissions  of,  3345. 

application  to  for  redress  before  application  for  receiver,  8887. 
appointment  of  receiver  as  substitute  for  as  liquidating  trustees, 
9241. 


INDEX.  10671 

tBefel-elnceis  are  to  pages. — ^Vol.   1,!  pp.    1-1114;  Vol.    2,  ipp.   1116-222B;  Vol.   3,  pp. 

2224-3361;    Vol.    4,    pp.     3362-'4ff72;    Vol.    5,    pp.     4673-6986;    Vol.     6,    pp.     59S7-7327; 

Vol.    7,    pp.    7328-8604;    Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10622.] 

Directors — Continued. 

as  included  in  term  "officers,"  1107,  1113  note,  2950. 

as  trustees  for  winding  up  of  dissolved  corporation,  9226  et  seq., 

and  see  Dissolution, 
as  trustees  or  agents,  3507-3514. 

double  character,  3511.  , 

how  differ  from  agents,  3S1Q.  , 

as  trustee  for  creditors,  3516. 
assessments  of  stock  by,  7533; 

notice  of  meeting,  7533. 

qualifications  of  directors,  7534. 
bond  of,  2983-2996. 
bribes,  3560. 
buying  claims  against  corporation,  3528. 

right  to  enforce  for  face  of :  debt,  3529. 

after  relationship  terminated,  3534. 
by-laws  as  to,  1105. 

election,  1105,  1106> 

filling  of  vacancy,  1106. 

removal,  1107. 

number  of,  U08. 

powers  and  duties,  1109. 
collateral  attack  on  election,  3026. 

compensation  of,  3974  et  seq.,  and  see  Compensation  of  Officers, 
contract  as  to  future  acts  of,  2958. 
contract  to  elect  person  as,  2957. 
contracts  to  influence,  3669. 
creditors,  rights  as,'  3569^ 

taking  security,  3570. 

appropriating  property,  3575. 
de  facto  directors,  see  De  Facto  Officers, 
declarations  of  as  binding  corporation,  3345. 
dissension  or  deadlock  among  as  ground  for  receivership,  8866- 

8868. 
dividends,   liability  for  wrongfully  paying,  6223. 
'   at  common  law,  6223. 

statutory  liability,  6224-6240. 
duties  in  general,  3517. 

to  subsidiary  corporation,  3518. 
duties  to  corporate  creditors,  3516. 
eflfect  of  participation  in  meeting  of  stockholders,  2916. 
election  or  appointment,  2959-2972. 

original  directors,  2960. 

who  may  elect,  .2960. 

in  case  of  vacancy  in  board,  2962. 

time  and  mode,  2963. 

mandamus  to  compel,  2967. 

effect  of  election  of  less  than  required  number,  2967. 

election  outside  state,  2726. 

who  may  question,  2967. 

collateral  attack,  3026. 

for  consolidated  company,  8339. 
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Directors — Continued. 

eligibility,  2972-2981. 

as  prescribed  by  by-laws,  1105,  2973. 

necessity  for  being  stockholder,  2973-2978. 

necessity;  for  payments  on  stock,  2977. 

unregistered  transfer  of  stock,  2978. 

bankrupt  stockholder,  2978,  2979. 

residence,  2978. 

citizenship,  2978. 

married  women,  2980. 

holder  of  other  office,  2980. 

effect  of  want  of  eligibility,  2980. 

disqualification  as  defense  to  officer,  2981. 
engaging  in  rival  business,  3519. 

estoppel  to  attack  assignment  for  benefit  of  creditors,  8629. 
estoppel  to  dispute  corporate  title,  3519. 
issuance  of  stock  to  themselves,  5917. 
liabilities  of,  3656-3970,  and  see  Liabilities  of  Officers. 

for  acts  of  codirectors  or  other  officers,  3721-3750. 

statutory  exemption   from  liability  where  absent  or  dissent! 
3857.  ' 

liability  to  third  persons  for  torts,  3774  et  seq. 

for  contempt,  5572. 
■  liability  under  New  York  statute  for  preferring  creditors,  8750. 
liability  of  corporation  for  false  representations  by,  5233  note, 
loans  by,  secret  profits,  3568. 
misconduct  of  as  ground  for  receiver,  8868. 
nonresidence  of  as  ground  for  receiver,  8862. 
notice  to  as  notice  to  corporation,  3458,  and  see  Notice, 
number  of,  2953,  6813.  

amendment  of  by-laWs  as  to,  1108. 

power  to  change  as  fixed  by  incorporation  papers,  408. 

necessity  for  statement  of  intention  to  increase  in  notice  of 
stockholders'  meeting,  2742. 

who  may  appoint  to  fill  vacancy,  2962. 

reducing  number  of  in  consolidated  corporation,  8335. 
oath  of  office,  2982,  7534  note, 
patents,  ownership,  3561. 
preference  of  as  creditors,  8752,  8778. 

where  corporation  solvent,  8752. 

vyhere  corporation  insolvent,  8753-8762. 

where  fraudulent,  8762. 
presents  from  third  persons,  3560. 
profits  made  by,  3546  et  seq. 
purchase  by  director  from  trustee,  3527. 
purchase  of  claims  against  corporation,  3528. 

making  profit,  3529. 
purchase  of  corporate  property  at  forced  sale,  3534-3546. 
ratification  by,  3394. 

ratification  of  acts  of,  3399,  and  see  Ratification. 
redemption  from  judicial  sale,  3527. 
reinstatement,  3014. 
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remedies  to  try  title  to  office,  3018, 

equity  suit,  3020. 

mandamus,  3019. 

quo  warranto,  3018. 

statutory  proceedings,  3022.' 
removal  of,  3006. 

grounds,  3016. 

for  cause,  3007. 

express  power,  3008.  -" 

who  may  remove,  3010.  ' 

power  of  courts,  3011. 

power  of  attorney  gfeneral,  3013. 

compelling  reinstatement,  3014. 

presumptions  as  to  regularity,  301S. 

conditions  and  procedure,  3017. 
resignation,  3002. 

form,  3003. 

notice  of,  3004. 

acceptance,  3005. 

validity  of  agreement  to  resign,  3005. 

effect  of  resignation,  3005. 
reward,  right  to,  3562. 

rules  applicable  equally  to  directors  and  other  officers,  see  Officers, 
sale  of  office,  2957,  3568. 
sale  of  stock,  secret.,profit,  3566. 
secret  profits,  3546  et  seq. 
service  of  process  on,  4420,  4427,  10395. 

single  director  of  foreign  corporation,  10213. 

where  outside  state  on  private  business,  10397. 
speculations,  3563. 

statement  as  to  in  incorporation  papers,  402. 
stockholders'  suits  for  wrongs  of,  6916. 
suing  all  or  one,  3951. 
term  of  office,  2996. 

effect  of  election  of  successor,  2998. 

effect  of  absence,  2998. 

effect  of  disposing  of  stock,  2999. 

shortening  term,  3000. 

holding  over,  3000,  7534  note. 

effect  of  receivership,  3521. 
title  to  corporate  property,  3518. 

transferring  stock  as  consideration  for  becoming,  2957. 
transfers  by  corporation  when  insolvent  as  fraudulent,  8659, 

II.    Meetings  Of. 
acts  as  contract,  3082. 
as  regulated  by  by-laws,  1112. 
calling,  3057,  5052. 
conduct  of,  3068, 

who  presides,^  3068. 

casting  vote,  3068. 

formal  vote,  3068. 
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counting  interested  or  disqualified  directors,  3075,  8813. 
effect  of  irregularity  or  illegality,  3078. 

ratification,  3079. 

estoppel,  3081. 
failure  to  attend  as  ground  for  removal,  3016.       , 
failure  to  attend  as  negligence,  3713. 
mandamus  to  compel,  5052. 

meetings  outside  state  as  constituting  doing  of  business. by  for- 
eign corporation,  10000. 
necessity  for,  3044,  3397. 

acts  at  stockholders'  meetings  as  equivalent  to  acts  at  direc- 
tors' meeting,  2916. 

where  all  directors  consent,  3048. 

custom  or  usage  to  contrary,  3049. 

where  directors  own  all  of  stock,  3050. 

effect  of  articles  of  incorporation,  3050,  408. 

effect  of  statutes,  3050. 

effect  of  ratification,  3050. 
notice  of,  3058. 

regular  meetings,  3058. 

special  meetings,  3059. 

emergencies,  3062. 

contrary  custom,  3062. 

where  owners  of  all  of  stock  present,  3063. 

where  all  directors  attend,  3063. 

waiver  of,  3064. 

to  whom  given,  3065, 

contents,  3065. 

form,  3066. 

oral,  3066. 

signature,  3066. 

service,  3067. 

length  of,  3067. 
number  necessary  to  decide,  3074. 
place,  3053. 

within  state,  3053. 

outside  state,  3054,  2274,  9728. 
presumptions  in  favor  of,  3077. 
quorum,  3069. 

what  is,  3069. 

vacancies  in  board,  3071. 

effect  of  trick,  3073. 

delegation  to  less  than,  3073. 
regular  or  special,  3051. 
time,  3051. 

adjournments,  3052. 
voting  by  proxy,  3076. 

III.    Powers. 
acceptance  of  amendment  of  charter,  3172,  7637, 
acceptance  of  charter,  468. 
acknowledgments,  2485. 
actions,  3170. 
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admissions  as  act  of  bankruptcy,  3168,  8812. 

adopting  by-laws,  983. 

advertisements,  3166. 

amendment  of  by-laws,  1066. 

apparent  authority,  3099. 

appeals,  3170. 

appointment  of  officers  or  agents,  2960-2963,  3160. 

length  of  contract,  3160. 

inspectors  of  election,  2759. 
appropriation  of  assets,  3157. 
arbitration,  3167. 

as  affected  by  by-laws,  1110,  3158. ' 
as  exclu4ing  powers  of  stockholders  in  general,  2915. 
as  individuals,  2922.  ' 

contracts,  2922. 

as  affected  by  ownership  of  large  part  or  all  of  stock,  2923. 
as  original  or  derivative,  3158. 
assessment  of  full  paid  up  stock,  7518. 
assignment  for  benefit  of  creditors,  3164. 
assignment  of  choses  in  action,  3163. 
bankruptcy,  3168-3170. 

filing  voluntary  petition  for,  3169,  8802. 

making  admissions  as  act  of,  3168,  8812. 
borrowing  money,  3161,  1892. 
calling  stockholders'  meeting,  2717. 
calls  on  unpaid  subscriptions  to  stock,  1517. 
compromise,  3167.  ' 

consolidation,  3174. 
t       delegation  of,  see  Delegation  of  Powers. 
dissolution,  3177. 
dividends,  3167,  6106. 

decision  as  to  declaring  dividends,  6073. 
enforcing  as  creditor  liability  of  stockholders,  7337. 
estoppel  to  deny,  3099. 
expulsion  of  members,  6755. 

fixing  salaries  of  officers,  3998-4007.  ' 

fundamental  changes,  3171. 
general  rules,  3153,  and  see  Powers  of  Officers. 
gifts,  3163. 
guaranty,  3166. 

increase  or  reduction  of  capital  stock,  5692,  5693,  3173. 
inspection  of  corporate  books,  3171,  4117. 
issuance  of  corporate  bonds,  1933. 
issuance  of  stock,  5731,  3165. 

to  themselves,  5732. 
leases,  3163,  2196. 
•      lobbying,  3157. 
mortgages,  3161. 

notice  of  limitations  on,  3116-3128. 
notices,  3166. 
of  executive  committee,  see  Executive  Committee. 
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petitions,  signing,  3170. 

pledges,  3161. 

preference  of  creditors,  3168,  8704. 

proxy,  2830. 

purchases,  3162. 

of  corporate  bonds,  1966. 

of  claims  against  corporation,  3528. 

at  forced  sales,  3534-3546. 

purchase  at  receiver's  sale,  8923. 

purchase  by  them  at  their  sale  as  liquidating  trustees,  9219. 

at  forced  sale  and  reorganize,  8542. 

purchase  of  stock  as  individuals,  6270. 
ratification,  3394,  3648. 

of  own  acts,  3393. 
receiving  subscriptions  to  stock,  1216. 
reincorporation,  8471. 
releases,  3167. 

of  subscriptions  to  stock,  1426. 
removal  of  office,  3157. 
removal  of  officers,  3006,  3010. 
reorganization,  3174. 
repeal  of  by-laws,  1072. 
repudiation,  3159. 
sales,  3162,  3165. 

of  stock  for  nonpayment  of  subscription,  1490. 

of  all  of  corpoirate  property,  3175. 

transfer  of  their  own  stock,  6270. 
signature  of  contracts,  2458. 

bills  and  notes,  2463. 
surety  on  official  bonds,  2985. 
surrender  of  charter,  9066. 
ultra  vires  acts,  3095. 
verification  of  pleadings,  2950. 
voting  at  stockholders'  meeting,  2782. 
waiver  of  by-laws,  1038. 
waiver  of  fraud,  3177. 
waiver  of  limitations,  3157. 
waiver  of  venue,  4367. 
winding  up  of  corporation,  3177. 

IV.    Dealings  with  Corporation. 
cancellation  of,  3630. 
compromises,  3630. 

conditions  to  right  to  rescind,  3655.     > 
estoppel  to  attack,  3653. 
general  rules,  3576-3588. 
implied  contract  to  reimburse  for  payment  of  outstanding  claims, 

3628. 
interlocking  directors,  3631-3645,  and  see  Interlocking  Directors. 
issuance  of  stock,  3630. 
laches,  effect  of,  3651. 
leases  by  or  to  directors,  3625. 
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loans  by  corporation  to  directors,  3629. 

loans  to  corporation,  3627. 

power  of  codirectors  to  ratify,  3648. 

power  of  majority  of  stockholders  to  ratify,  3648. 

prior  authorization  by  stockholders,  3647. 

purchase  of  corporate  property  by  director,  3619. 

ratification,  3645-3651. 

sale  to  corporation  by  directors,  3622. 

where  contract.made  with  wife  of  director,  3618. 

where  director  member  of  firm  contrapting  with  corporation,  3614. 

where  director  represents  the  corporation,  3588-3595, 

where   director  stockholder  in   other  coi"pofation  which  is  party 

to  contract,  3615. 
where  interested  director  dominates  other  directors,  3611. 
where  interested  director  present  but  it  does  not  appear  whether 

he  voted,  3605. 
where  majority  of  directors  deal  with  themselves,  3609. 
where  majority  without  vote  of  interested  director,  3605. 
where  other  directors  represent  corporation,  3595-3604. 
where  presence  of  interested  director  necessary  to  make  quorum, 

3610. 
where  vote  of  interested  director  necessary,  3607. 
who  may  attack,  3644-3645. 

Directory 

power  of  corporation  to  publish,  1829. 

Directory  Provisions 

what  are,  382,  and  see  Statutes. 

Disabilities 

see  Age,  Infants,  Old  Age,  Illness,  Married  Women,  Directors, 
Officers,  De  Facto  Officers. 

Disaffirmance 

see  Ratification. 

Disagreements 

as  ground  for  receiver,  886  et  seq. 

Disbursements 

see  Costs,  Fees,  "Expenses. 

Discharge 

estoppel  of  subscriber  to  stock  to  set  up,  1627. 

in  bankruptcy,  see  Bankruptcy. 

of  liability  of  stockholders  for  corporate  debts,  7494  et  seq. 

of  lien  on  stock,  5975. 

of  receiver,  8897. 

of  subscription  to  stock,  see  Subscription  to  Stock. 

of  underwriter,  967.  .>   !  : 

power  of  president  to  discharge  employees,  3208.?, 

release,  see  Release.  ,  ,  >  ,    ,.   , 
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Disclosure 

see  also  Inspection,  etc. 
duty  of  directors,  see  Directors, 
duty  of  promoters,  see  Promoters, 
in  garnishment,  4932-4935. 

seal,  4935. 

verification,  4935. 

Discontinuance 

meaning  of  "discontinue,"  3008. 

of  action  to  enforce  liability  dl  stockholders,  7398. 

of  business,  see  Abandonment. 

of  stockholders'  suit,  7007. 

Discount 

issuance  of  stock  at,  5845. 

meaning  of,  960. 

purchase  by  officer  of  claims  against  cofporation  for  less   than 

f^ce,  3S28-3S34,  8768. 
purchase  of  claim  at  as  affecting  amount, recoverable  against  stock- 
holders, 7340. 
sale  of  bonds  at  as  an  issuance  below  par,,  1947. 
sale  of  receiver's  certificate  at,  8955. 
stockholders'  suits  for  issuing  at,  6926. 

Discovery 

see  also  Inspection,  etc..  Supplementary   Proceedings,   Examina- 
>  tion  Before.  Trial,  Depositions, 

against  corporations,  4259. 
bill  for  in  connection  with  enforcement  of  liability  of  stockholders, 

7368. 
decree  for  as  'personal  one,  10320. 
in  suit  to  enforce  unpaid  subscriptions,  7111. 
joinder  of  officers,  4764. 

Discretion 

forfeiture  of  charter,  9085. 

in  appointing  receiver,  8834,  8853. 

of  directors,  2926-2930,  6923-6930. 

declaration  of  dividends,  6245. 
of  officer  as  to  rejecting  incorporation  papers,  419. 
ouster  of  foreign  corporation,  10139. 
receiver's  certificates,  issuance  of,  8948. 

review  of  by  courts  in  case  of  governmental  regulations,  7899. 
taking  jurisdiction  over  foreign  corporations,  10224,  4296. 

Discrimination 

against  nonresident  creditors  of  insolvent  corporlations,  9740. 
between  stockholders  as  to  dividends,  6112. 
mandamus  to  prevent  by  carriers,  5074. 
rate  regulations  as,  7815. 

unjust  discriminations,  7815. 

municipal  plants,  7817. 

reasonableness,  7817. 

different  rates  in  different  parts  of  territory  served,  7817. 
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Discrimination — Continued. 

rate   regulations   as^continued. 

different  rates  for  individuals  and  municipality,  7818. 
discrimination  against  non-residents,  7818. 
commutation  rates,  7819. 
mileage  books,  7819. 
excursion  rates,  7820. 
rates  for  children,  7821. 
rates  for  soldiers,  policemen,  etc.,  7821.  ,. 
free  pass^,  7822. 

statutes  forbidding  as  retroactive,  7823.! , 
regulations  forbidding  by  public  service  companies,  7717. 

Disfranchisement 

see  Expulsion. 

Dismissal 

of  action  by  foreign  corporation  which  has  failed  to  comply  with 

statute,  10050. 
of  action  to  dissolve  corporation,  9148.  " 
of  quo  warranto  proceedings,  5027. 

Disorderly  Houses 

criminal  liability  of  corporation,  5398. 

Dispose 

meaning  of,  2192. 

Disqualification 

see^Officers,  Directors. 

Dissenting  Officers 

personal  liability,  3745,  3857. 

for  illegal  payment  of  dividends,  6233. 

Dissenting  Stockholders 

see  Majority  and  Minority  Stockholders.. 

Dissolution 

Volume  8  contains  the  chapter  relating  to  dissolution  of  corpora- 
tions, commencing  on  page  9008.  It  includes  expiration  of 
charter  by  lapse  of  time,  voluntary  dissolution,  acts  as  dis- 
solving ipso  facto,  and  forfeiture  by  decree  of  court. 

I.  In  General. 

II.  By  Act  of  Legislature. 

III.  By  Expiration  of  Time. 

IV.  Ipso  Facto  Dissolution. 
V.  Voluntary  Dissolution. 

VI.  By  Decree  of  Court. 

VII.  Grounds  for  Forfeiture. 

VIII.  Waiver  of  Forfeiture  and  Estoppel  Against  State. 

IX.  Actions  by  Minority  Stockholders. 

X.  Actions  by  Creditors. 

XI.  Effect  of. 
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Dissolution — Continued.  .i-,  ■   ti  ■      ". 

XII.    Winding  Up  After  Dissolution. 

XIII.  Statutory  Continuation  of  Life  for  Limited  Time  After'  Dis- 

solution. ' 

XIV.  Trustees  for  Purpose  of  Winding  Up. 
XV.    Receivers. 

XVI.    Distribution  of  Assets. 

I.    In  General, 

chapter  on,  9008,  vol.  8. 

condition  precedent  to  statutory  liability  of  officers,  3906.. 

condition  precedent  to  suit  against  stockholders,,  7248. 

condition  to  setting  aside  illegal  preference,  8784. 

condition  to  suing  directors  for  wrongful  payment,  of  dividends, 

6225. 
constitutionality,  9020. 

as  impairing  obligation  of  contract,  9020.  =„   > 

effect  of  assignment  of  claim  after  dissolution;  on  right  of  assignee 

to  enforce  liability  of  stockholders,  7339. 
estoppel  of  corporation  to  urge  expiration  of  charter  by,  lapse  of 

time,  679-683. 
estoppel  of  persons  contracting  with  corporation  to  set  up,  680, 

683. 
foreign  corporations,  see  Foreign  Corporations, 
methods  of,  9017. 

by  act  of  legislature,  9018  and  see  infra.   . 

by  lapse  of  time,  9018,  and,  see  infra. 

by  happening  of  contingency,  9018. 

by  loss  of  integral  part,  9018.  ' ' 

by  surrender  of  charter,  9018,  and  see  infra. 

by  forfeiture  in  judicial  proceeding,  9018,  and  see  inJra. 

statutory  method  as  exclusive,  9018. 

■in  case  of  nonstock  corporations,  9019. 

statutes  applicable  only  to  specified  corporations,  9019.'  " 

remedy  by  quo  warranto,  4964-5041,  and  see  Quo  Warranto, 
of  monopoly,  5523-5526.  :,..  i 

of  partnership  or  association  by  creation  of  corporation,  765. 
provisions  as  to  in  charter  as  notice  outside  state,  9387. 
right  to  urge  in  collateral  proceeding,  9021. 

action  by'  corporation  against  third  persons,  9022. 

condemnation  proceedings  by  corporation,  9022. 
ejectment  against  corporation,  9022. 

action  by  state  against  third  persons,  9022. 

defense   to   criminal  prosecution,   9022. 

where  forfeiture  or  dissolution  complete,  9023. 
what  constitutes,  9015,  7249. 

reorganization  as,  9016. 

dissolution  for  particular  purposes  only,  9016. 

mere  receivership  distinguished,  9017. 

forfeiture  of  secondary  franchises  distinguished,  9017. 
what  law  governs  winding  up  of  foreign  corporation.-  9415. 
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Dissolution — Continued. 

;,,        ,  II.    By  Act  of  Legislature. 

power  of  foreign  legislature  to  dissolve,  9674. 
power  of  legislatiire,  9023. 
,    -      charter  as  contract,  9023. 

consent  of  stockholders,  9024. 
reservation  of  right  to  repeal,  9024. 
what  constitutes  repeal,  9025. 
implied   repeal,   9025.       ' 

III;  '  By  Expiration  OF  Time. 
conflict  between  incorporation  papers  and  statute  as  to,  9029. 
expiration  of  charter  as  itself  dissolving  corporation,  9030. 

corporation  as  de  facto  one  afterwards,  9030. 
extension  or  shortening  of,  9029. 
how  duratioii  fixefl,,  9026. 

by  statute,  9026. 

by.  con'^titutional  provision,  9026. 

constructiph  of  general  statutes,  9027. 

by  incorporation  papers,  9027. 

by  special  act  creating  corporation,  9028. 
meaning  of  "perpetual,  succession,"  9028. 
termination  .  of  special   franchises,  903O. 

IV.  Ipso  Facto  Dissolution. 
by  cancellation  by  secretary  of  state,  9060. 
by  consolidation  of  corporations  as;  8344,,  8303,  9060. 

where  consolidation  ineffectual  or  void,  8344,  8417. 

continuance  of  constiti^ent, companies  for  particular  purposes, 
8345. 
by 'doing  prohibited  acts,  9035. 
by  failure  or  loss  of  integral  part,  9044. 

by  death   or  withdr^waliof. members,  9044. 

by  death  of  stockholders,  9045,,     , 

by  failure  to  elect  officers,  9045;    i    ■  ',; 

by  resignation,  removal  or  death,  of  officers,  9047. 

by  acciuisition  of  all  of  stock  by, one  person,  9047. 
by  "failure  to  commence  business  within  specified  time,  9043. 
by  failure  to  commence  or  finish  road,  within  specified  time,  9044. 
by  failure  to  hold  corporate  meetings,  9048. 
by  failure  to  organize  within  statutory  time,  495. 
by  failure  to  pay  taxes  or  license  fees,  9058. 

acts  by  secretary  of  state  or  governor,  9059. 
by  inability  to   continue  business,  9055. 
by  insolvency  of  corporation,  9055,  8621. 

statute  ^s  self-executing,  9056. 

bankruptcy    or    insolvency    proceedings,- 9056,    8820. 

appointment  of  receiver,  9056,  9057. 

assignment  for  benefit^  of  creditors,  9056,  8634. 

national  bank,  9056.       '    ' 
by  merger  of  corporation,  8346. 
by  clrriission  of  required  acf'd,  9035, 
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Dissolut'on — Continued. 

by  suspension  of  business  or  nonuser  of  franchises,  9048. 

presumption,  9049. 

for  purpose  of  holding  stockholders  liable,  9050. 
by  transfer  or  loss  of  corporate  assets,  9051. 

assignment  to  pay  debts,"  9052. 

lease,  9053. 

loss  by  fire,  9054. 

sale  of  street  franchise,  9054. 

forced  sale,  9054. 

where  franchise  to  be  a  corporation  transferred,  9055. 
general  rule,  9031. 
provisions  as  self-executing,  9036. 

V.    Voluntary  Dissolution. 

acceptance  of  surrender  or  consent  of  state,  9062. 

necessity  for,  9062. 

nonuser  as   raising  presumption   of  acceptance,   9065. 
power  of  corporation  to  surrender  charter,  9060. 

as  included  in  power  to  transfer  property  and  franchises,  9062. 
statutory  regulations,  9068. 

particular  corporations  included,  9069. 

statute  as  equivalent  to  consent  of  state,  9071. 

necessity  for  resort  to  court,  9071. 

grounds  for  granting  or  refusing,  9072. 
New  York  statute,  9072. 
Michigan  statute,  9073. 
Iowa  statute,  9074. 

rights  of  minority  stockholders,  9075. 

who  may  apply  for,  9077. 

who  may  vote,  9078. 

necessity  for  majority  vote,  9078. 

payment  of  claims  as  condition  precedent,  9079. 

procedure  to  accomplish,  9079. 
vacating  dissolution,  9082. 
who  may  dissolve,  9066. 

directors,  9066,  3177. 

majority  stockholders,  9066. 

power  of  ineligible  directors  to  file  petition  for,  2981. 

proxy  as  conferring  authority  to  vote  as. to,  2834. 

VI.    By  Decree  of  Court. 

act  or  omission  as  aflfecting  public,  9087. 

necessity  for,  9087. 
acts  of  officers  as  acts  of  corporation,  9091. 
acts  of  stockholders  as  acts  of  corporation,  9092. 
courts,  jurisdiction  of,  9136. 

supreme  court,  9136. 

courts  of  sister  state,  9136,  9140,  9674. 

courts  of  equity,  9137. 

over  foreign  corporations,  9140,  and  see  Foreign  Corporations, 
discretion  of  court,  9085. 
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Dissolution — Continued. 

effect  of  existence  of  other  remedy,  9094. 

proseciition  for  penalty,  9094. 

imposition  of  fine,  9095. 
'  forfeitures   not   favored,   9085.  ■ 

giving  corporation  opportunity  to  fectify  acts  or  omissions,  9093. 
good  faith  as  affecting,  9089.  ' 

grounds  for;  see  infra, 
in  general,  9082. 
jurisdiction    to    dissolve    as    distinguished    from    jurisdiction    to 

appoint  receiver,  8837. 

necessity  that  acts  or  omissions  he,  continued,  9091. 

pendency  of  proceedings  for  voluntary  dissolution  as  bar,  9096. 

procedure,  9144  et  seq. 

by  scire  facias,  9144. 

by  quo -warranto,  9144. 

parties  to  action,  9146. 

venue,  9147. 

pleading,  9147,  462S. 

voluntary  dismissal,  9148. 

temporary   injunction,   9148. 

decree,  9148. 

appeals,  9149. 

collateral  attack  on  decree  in  another  state,  9722. 

ouster  by  state  as  relating, back,  579. 
right  of  state  to  sue,  9083.  ""'".,.. 

subsequent  compliance  as  curing  omission  or  rriisde!:d, '9093. 
who  may  sue,  9141. 

state,  9141. 

private  individuals;  9143,  9150. 

attorney   general,   9143. 

minority  stockholders,  9150  et  seq^,  and  see  infra. 

creditors,  9171,  and  see  infra. 

estoppel   of   stockholder  to   sue    for   on   ground   of  want   of 
corporate  existence,  733. 

VII.  '-Geownds. FOR  Forfeiture. 

acquisition  of  all  of  stock  by  one  person,  9124. 

acts  not  expressly  required  or   forbidden   by  charter  or  statute, 

9098. 
alienation  of  property,  9124. 

lease,  9124. 
assessments,  illegal  levy  of,  9103. 
commencement   of   business    before    required   per   cent   of   stock 

subscribed  or  paid  for,  9103. 
conditions  precedent,  failure  to  comply  with,  9123. 
conditions  subsequent,  breach  of,  9107-9112. 

materiality  of  condition;  9108. 

necessity  that  breach  be  wilful,  9109. 
'  sufficiency  of  substantial  compliance,  9109. 

consolidation  where  unauthorized,  9103. ' 
corporate  name,  similarity  of,  9128.  ' 

IX    Prlv.  Corp.-— 50  ' 
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Dissolution — Continued. 

domestication  of  foreign  corporation,  9319. 

failure  to  appoint  agent  on  whom  process  may  .be  served,  9112. 

failure  to  commence  business  within  specified  time,  9110. 

failure  to  commence  or  complete  road  within  specified  time,  9110. 

failure  to  file  annual  report  or  other  papers,  9111. 

failure   to  hold   meetings,  9123. 

failure  to  keep  general  offices,  etc.,  within  state,  9112. 

failure  to  pay  debts,  912S. 

failure  to  pay  dividends,  6081. 

failure  to  subscribe,  or  pay,  for  certain  amount  of  stock,  9110. 

false  statements  in  incorporation  papers,  9128. 

fictitious  stock,  issuance  of,  9103. 

fraudulent  business,  9128. 

gambling,  violation  of  statutes  against,  9106. 

horse  races,  9106,  9129. 
grounds  for  as  releasing  subscription  to  stock,  14S7. 
in  actions  by  stockholders,  9163. 

grounds  as  enumerated  by  statute,  9163. 

"good  and  sufficient  reason,"  9163. 

"sufficient  cause,"  9163. 

suspension  of  business,  9164. 

insolvency,  9165. 

losing  business,  9165. 
in  general,  9096. 
inability  to  continue  business,  9119. 

financial  inability,  9119. 
insolvency,  9125. 

statutes,  9126. 

intent  to  do  wrongful  acts  in  future,  9129. 
intoxicating  liquors,  unlawful  sale  of,  9128. 
inutility  or  impracticability  of  purpose,  9127. 
issue  of  watered  stock,  5897,  5898,  5913. 
misuser  or  abuse  of  franchises  or  powers,  9099-9107. 

usury,  9101. 

abbreviation   of   corporate   name,   9101. 

failure  to  list  property  for  taxation,  9101. 

banks,  9106. 

turnpike  companies, '9107. 
monopoly,  creation  of,  9104. 
nonuser,  9113. 

statutory  ground,  9117. 

public  service  companies,  9114. 

railroad  companies,  9115,  9116. 

water  companies,  9115. 

ferfy  and  bridge  companies,  9115. 

educational  corporations,  91 15. 

banks,  9115. 

turnpike  companies,  9116. 

failure  to  organize  as  nonuser,  9117. 

failure  to  exercise  part  of  powers,  9118. 

involuntary  nonuser,  9118. 

where   nonuser   has   ceased,   9119.  , 
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Dissolution — Continued. 

prize  fights,  staging  of,  9129. 
rates,  charging  excessive,  9103. 

removal  of  action  by  foreign  corporation  to  federal  court,  9S06. 
statutory   enumeration,   9097. 
*       Sunday  laws,  violation  of,  910S. 

suspension  or  abandonment  of  business,  9119. 

in  case  of  strictly  private  corporation,  9120. 

temporary  suspension,  9120. 

as  statutory  ground,  9121. 
ultra  vires  acts,  9101,  2S8S. 
violation  of  anti-trust  statutes,  SS28. 
wrongful  increase  of  stock,  9103. 

VIII.    Waiver  of  Forfeiture  and  Estoppel  Against  State. 

acquiescence  as,  9133. 
conditional  waiver,  9136. 
continuing  cause  of  forfeiture,  9134. 
implied  waiver,  9131. 

acts  of  legislature  recognizing  existence  of  corporation,  9131. 

legislative  ratification,  9131. 

intent  to  waive,  9133. 
knowledge  of  cause  of  forfeiture,  9134. 
lapse  of  time  as,  9133. 
power  of  state  to  waive,  9129. 

ipso  facto  forfeiture,  9130. 
violation  of  contract  by  state  as  waiver,  9136. 
who  may  waive,  9135. 

state  only,  9135. 

legislature  only,  9135. 

governor  and  senate,  9135. 

attorney  general,  9135. 

judge,  9135. 

city,  9135. 

IX.    Actions  by  Minority  Stockholders. 
conditions  precedent,  9167. 

notice,  9167. 

demand  on  officers  or  majority  stockholders,  9167. 

presentation  of  facts  to  attorney  general,  9168. 

leave  to  sue,  9168. 
defenses,  9170. 

bad  motives,  9170. 

pendency  of  bankruptcy  proceedings,  9170. 
dissolution   distinguished   from   receivership,  9151. 
exceptions  to  rule,  9153. 

distribution  of  property,  9154. 

difference    of    opinion    among    stockholders,    9155. 

where   purpose   of   corporation   is   impassible   of   attainment, 
9155. 

in  case  of  fraud  or  mismanagement,  9158. 

where  corporation  not  a  going  concern,  9161. 
general  rule  as  to  right  to  sue,  9152. 
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Dissolution — Continued, 
parties,  9170. 

corporation  as  necessary  party,  9170. 

all  6i  stockholders,  9170. 

intervention  by  creditors,  917L 
pleading,  9171. 

definiteness,  9171. 

joinder  of  causes  of  action,  9171. 

description   of  property,  9171. 

supplemental  bill,  9171. 
procedure,  9170. 
statutory  authority  to  sue,  9161. 

statutory  grounds,  9161. 

in  federal  courts,  9166. 
who  may  sue,  9168. 

before  stock  issued,  9168. 

single  stockholder,  9168. 

estoppel,   9169. 

party  to  illegal  acts,  9169. 

acquiescence,  9169. 

X.    Actions  by  Creditors. 

parties,  9173. 

right  to  sue,  9171-9173. 

statutes,  9172. 
who  are  creditors,  9172. 

XI.    Effect  of. 

actions  against  corporation  for  penalty,  9197, 
actions  by  corporation  for  torts,  9196. , 
annual  reports,  necessity  for,  4190,  9176. 
appeals  after,  9208,  4811. 

from  judgment  of  forfeiture,  9208. 
attachments,  4904,  9206.! 
continuation  of  business,  9177. 
contracts,  power  to  make,  9179. 

offer   before   and   acceptance   after   dissolution,   9179, 
debts,  extinguishment  of,  9180.. , 

early  rule,  9180.  ,      .  ,,! 

modern  rule,  9180. 

liability  on  indemnity  bond,  9181. 
excusing   action   against   corporation   before   suing   stockholders, 

7408. 
executions  after,  9207,  4903. 

as  void,  9207. 
exemptions    from    taxation,    8261. 

exercise  of  corporate  powers,  after  expiration ,  of,  charter,  577. 
existing  contracts,  9182. 

where  dissolution  voluntary,  9183. 

where  contract  broken  prior  to  dissolution,  9183. 

where  contract  partly  executed  before  dissolution,  9183. 

contracts  for  personal  services,  9184. 
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Dissolution — Continued. 

existing  contracts — continued. 

leases,  9185. 

guaranty  of  third  person,  9185. 

contingent  claims,  9186. 
extraterritorial  effect,  9175,  9702,  and  see  Foreign  Corporations, 
franchise  tax,  9177. 
franchises,  exercise  of,  9178. 

street  franchises,  9179. 
garnishments,  4904,  9206. 
good  will,  9177. 
in  absence  of  statute,  9173. 

powers  in  general,  9174.  , 

dissolution  of  church,  9174. 
income  tax,  8295  note, 
judgment  after,  9207. 

as  void,  9207. 
liability  for  torts,  9195. 

actions  as  surviving,  9195. 

torts  committed  after  dissolution,  9196. 
liability  of  surety  on  corporate  bond,  9176. 
officers,  statutory  liability  of,  3900. 
pending  actions,  9209. 

where  no  statute,  9209. 

statutory   provisions,   9210. 

extraterritorial  effect  of  statutes,  9212. 

statutes  as  applicable  to  foreign  corporations,  9212. 

substitution  of  parties,  9212. 
powers  of  officers,  9167. 
revival  of  corporation  by  legislature,  9213. 
right  of  corporation  to  sue  or  be  sued,  9197  et  seq. 

scire  facias,  9198. 

bankruptcy  proceedings,  9199. 

actions  as  prohibited  by  statute,  9199. 

modern  statutes,  9200. 

after  expiration  of  statutory  extension  of  corporate  life,  9202. 

parties,  9205. 

service  of  process,  9205,  ip435. 

pleading,  9206. 
statutory  provisions,  9174. 
stockholders,  effect  on,  9186. 

property  rights,  9186. 

corporate  meetings,  9186. 

contract  rights,  9187. 

transfers  of  stock.  9187,  6271. 

as  discharging  subscriptions  to  stock,  9187.  1465. 

where  business  continued  as  usual  after  dissolution,  9188. 

vesting  of  title  in  stockholders,  9189. 

stockholder's  statutory  liability,  7177. 

liabilitv  of  stockholders  to  creditors  for   amount  unpaid  Of 
subscription,  7036. 

ground  for  rescission  of  contract  to  buy  stock,  6601. 
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Dissolution — Continued. 

tenure  of  ofBce,  9176. 

time,  when  takes  effect,  9175. 

title  to  property,  9189. 

old  rule,  9189. 

modern  rule,  9190. 

nonstock  and  eleemosynary  corporations,  9191. 

transfer  or  assignment  before  dissolution,  9193. 

transfers  after  dissolution,  9194. 
writ  of  error  after,  9208. 

XII.    Winding  Up  After  Dissolution. 

pquity  jurisdiction,  9215. 

methods  of,  9213. 

provisions  as  to  as  binding  creditors  and  assets  outside  state,  9347. 

right  of  creditors  to  sue,  9215.  , 

actions  against  stockholders,  9217. 
right  of  stockholders  to  sue,  9217. 
sale  of  property,  9218. 

when  proper,  9218. 

time  for,  9218. 

title  of  purchaser,  9218. 

who  may  purchase,  9219. 

effect  as  destroying  liens,  9219. 
statutory  provisions,  9214. 

constitutionality,  9214. 

continuation  of  corporate  life  for  limited  time,  see  infra. 

trustees  for  purpose  of  winding  up,  see  infra. 

receivers,  see  infra. 

XIII.    Statutory  Continuation  of  Life  for  Limited  Time  After  Dis- 
solution. 

corporations  to  whom  statutes  are  applicable,  9221. 

foreign  corporations,  9221. 

corporations  created  under  general  laws,  9221. 
effect  of  expiration  of  statutory  extension  of  life,  9226. 

on  title  to  real  estate,  9226. 
length  of  continuation,  9223. 

reasonable  time,  9223. 
statute  as  conferring  particular  powers,  9224  et  seq. 

to  hold  property,  9224. 

to  dispose  of  property,  9224. 

to  collect  debts,  9225. 

to  engage  in  new  business,  9225. 
statutes  as  confined  to  certain  kind  of  dissolution,  9222. 

voluntary^  dissolutions,   9022. 

involuntary  dissolutions,  9022. 

expiration   of  time,   9222. 
statutes  as  exclusive,  9223. 

in  North  Carolina,  9223. 
statutory  provisions  in  general,  9220. 

as  part  of  charter,  9221. 
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Dissolution — Continued. 

XIV.    Trustees  for  Purpose  of  Winding  Up. 

appointment  by  stockholders,  9228. 
compensation  of,  9236. 
directors  as,  9226. 

ipso  facto,  9227. 

statutes   as   applicable   only   to   certain   kinds   of  dissolution, 
9227. 

when  statute  takes  effect,  9227., 
extraterritorial  effect,  9228. 
for  whom  officers  are  trustees,  9228. 

who  are  creditors,  9228. 
interference  with  by  court,  9229. 
liabilities  of  trustees,  9232. 

joint  and  several,  9232.  . 

mistakes,  9232. 

dividends.  9232,  9133. 

survival  after  death,  9232. 

liability  to  creditors,  9233. 

liability  on  contracts',  9233. 

for  profits  realized,  9233. 
number  necessary  to  act,.  9229. 
parties  to  actions  by  or  against,  9235. 

stockholders,   9235. 
powers  and  rights  of  trustees,  9229. 

possession,  9230. 

levy   of  assessments,   9230. 

title  to  property,  9230.  x 

sale   or    lease   of   property,    9231. 

contracts  with  themselves,  9231. 

preference  of  creditors,  9231. 
right  to  sue.  9234. 

in  whose  name  action  should  be  brought,  9234. 

outside  state,  9235. 

XV.    Receivers. 

actions  against,  9256. 
appearances  by,  9249. 
appointment,  9236. 

power  to  appoint  independent   of  statute,  9237. 

statutory  provisions  as  to,  9237. 

where  no  power  to  award  dissolution,  9239. 

propriety  where  existence  of  corporation  continued  by  statute, 
9239. 

as  dependent  upon  necessity  for,  9240. 

appointment  in  sister  state,  9241. 

appointment  as  substitute  for  corporate  officers  made  stat- 
utory trustees,  9241. 

who  may  apply  for,  9245. 

who  may  be  appointed,  9246. 

order  appointing,  9246. 

effect  of  appeal  from,  9247. 
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Dissolution — Continued. 

effect  of,  92S0,  and  see  Receivers. 

on  powers  of  officers,  9250. 

on  right  to  sue,  9250. 

on  actions  against  corporation,  9250. 

on  title  to  property,  9250,  9251. 

attachments,  9251. 
in  whose  name  actions,  to  be  brought,  9255. 
joinder  or  substitution  as  party  in  pending  action,  9255. 
powers  and  duties  of,  9253. 

appeals,   9253. 

transacting  new  business,  9253. 

collection  of  assets,  9253. 

actions   by,   9254. 

enforcing  unpaid  subscriptions  to  stock,  9254. 

enforcing  assessments   on  stockholders,   9254. 

sales,  9254. 

actions  for  benefit  of  stockholders  or  creditors,  9255. 

suing  out  writ  of  error,  9255. 
restitution  by,  notice  of  motion  for,  9250. 
termination  of  receivership,  9256. 
time  for  application  or  appointment,  9247. 

statutes,  9247. 

before  dissolution,  9247. 

after  expiration  of  statutory  period  for  winding  up,  9248. 
title  of  receiver  of  property,  9251. 

actions,  9251. 

trust   property,  9252. 

property  already  transferred,  9252,  9253. 

liens,  9252. 

relation  back,  9252. 
wrongful   receivership,    damages   for,   9256. 

XVI.    Distribution  of  Assets. 
distribution  among  stockholders,  9260. 

where  stockholder  dead,  9260. 

where  unpaid  subscriptions  to  stock,  9261. 

remedy  of  stockholders,  9261. 

agreements  of  stockholders  as  controlling,  9262. 

holders  of  preferred  stock,  9262,  6039,  6033. 

between   life   tenant   and   remainderman,    6182. 

registration  books  as  determining  who  are  stockholders,  6352. 
presentation  and  allowance  of  claims,  9257. 

statutes,  9257; 

references,  9257. 

outlawed  clairns,  9257. 

claims  of  officers,  9257. 

taxes,  9257,  9258. 

time  for  presenting,  9257. 

time  claim  accrued,  9258. 

interest,  9258. 
priorities,  9258,  8696. 

debts,  9258. 

stockholders  as  creditors,  92S8. 
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Dissolution — Continued. 

priorities — continued, 
liens,  9258. 

as  of  what  time  amount  and  equities  determinable,  9259. 
taxes,  9260. 
costs,  9260. 
attorney  fees,  9260. 
interest,  9260. 

Distillery 

see  also  Intoxicating  Liquors. 

companies,  see  Brewery  and  Distilling  Companies. 

penalties,  66. 

Distribution 

of  subscriptions  to  stock,  see  Subscriptions  to  Stock, 
on  increase  of  stock,  see  Stock. 

Distribution  of  Assets 

see  also  Foreclosure,  Receivers. 

after  dissolution  of  corporation,  9257  et  seq.,  and  see  Dissolution. 

of  estate  of  decedent,  see  Estates  of  Decedents,  Executors  and 

Administrators, 
stockholder  as  creditor  after  dividend  declared,  6070. 

District  and  Prosecuting  Attorneys 

right  to  bring  quo  warranto,  SOOO. 

•  right  to  sue  to  forfeit  charter,  9144. 

District  of  Columbia 

corporation  created  by  congress  for  as  foreign  corporation,  9272. 
jurisdiction  of  action  against  foreign  corporation  for  injury  out- 
side district,  10226  note, 
jurisdiction  of  Interstate  Commerce  Commission  in,  7664. 
power  of  Congress  to  create  corporations  in,  175,  360,  361. 

*  rule  of  comity,  9372. 


Ditch  Company 

sale  of  all  of  property,  2157. 


Diversion 

of  corporate  bonds  as  defense  to  action  on,  1998. 

of  income,  six  months'  rule,  8995. 

of  mortgage,  2290. 

of  proceeds  as   defense  to  foreclosure  suit,  2363. 

right  of  creditor  to  sue  directors  or  other  ofificers  for,  3821. 

Diversity  of  Citizenship 

see  also  Citizens,  Citizenship. 

as  affecting  jurisdiction  of  federal  courts,  4316,  4317,  10236. 
as  affecting  right  to  remove  cause  to  federal  court,  4332. 
pleading,  4567. 

Dividends 

Subdivision  16  of  chapter  56  relating  to  "Stock"  and  "Stockhold- 
ers"  is   entitled  Dividends   and  the  following  subdivision  is 
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Dividends — Continued. 

Dividends  on  Preferred   Stock.     Both  are  contained  in  vol- 
ume 6,  commencing  on  page  6058. 

I.  In  General. 

II.  Declaration  of. 

III.  Profits  as  Sole  Soukce  of. 

IV.  Who  Entitled  to. 
V.  Payment. 

VI.    Remedies  for  Unlawful  Payment. 

I.    In  General. 

subdivisions  on,  6058-62S7,  vol.  6. 
as  fraud  on  creditors,  8670. 

trust  fund  doctrine,  8671,  8643. 
as  operating  expense,  7868. 

as  part  of  damages  where  stock  converted,  5678,  5679. 
as  part  of  income  of  corporation,  1926.  % 

attachment  of,  4860. 

consolidation  of  corporation  as  affecting  right  to,  8408,  8409. 
contract  as  to 

unconditional  agreement  to  pay,  6086. 

to  repay  purchase  price  of  stock  in,  5856. 

to  pay  as  part  of  rent,  2202. 

to  declare  when  earned,  2958. 

with  director  as  against  public  policy,  3669. 
credit  of  as  payment  on  subscriptions,  5850. 
definitions,  6058. 

declaring  dividends,  6059. 
discriminations,  6112. 

remedies,  6114. 

estoppel,  6114. 
distinguished  from  profits,  6060. 
effect  of  subsequent  insolvency,  6070. 

failure  to  earn  as  ground  for   dissolving  corporation,  9157 
guaranty  of  on  sale  of  stock,  6576. 
insolvency,  effect  of  on,  6070. 
kinds  of,  6060. 

cash  dividends,  6116. 

stock  dividend,  see  Stock  Dividends. 

scrip  dividend,  see  Scrip  Dividends. 

preferred  dividend,  6060. 

extraordinary,  6174-6178. 

preferred  or  guaranteed,  6003. 

bond  dividends,   1931. 

cumulative  dividends,  6249. 
Hen  on  stock  as  including,  S96S. 
misrepresentations  as  to  as  fraud,  1357. 

money  on  hand  for  as  precluding  power  to  borrow  money,  1892. 
on  preferred  stock,  rules  peculiar  to,  see  Preferred  Stock, 
on  stock  in  common  law  corporation,  10493,  and  see  Massachusetts 

Trusts, 
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Dividends — Continued. 

power  of  corporation  to  sell  property  to  be  paid  for  in,  6843. 

priority  of  claim  for,  8973. 

priority  of  preferred  stock,  6002. 

recovery  of  by  creditors,  8676. 

representations  as  to  as  fraud,  6523. 

revocation  of,  6068. 

dependent  on  kind  of  dividend,  6069. 
right  to  sue  foreign  corporation  for,  9686. 
rights  of  stockholder  after  dividend  is  declared,  6064. 

to  compel  payment,  6064,  6067. 
rights   of  stockholders  before   dividend  declared,  6061. 

legal  title  to  share  of  profits,  6061. 
set-oflf  of,  6133,  6140. 

effect  of  transfer  of  stock,  6142. 

where  transfer  of  stock  not  registered,  63S2. 
taxation  of,  8067. 

as  exempt  from  taxation,  8230. 

income  tax,  8296. 
trust  fund   doctrine,  8643,  8671. 
ultra  vires  purchase  of  stotk  as  defense,  2646. 

II.    Declaration  of. 
compelling,  6071. 

discretion  of  directors,  6073. 

surplus  profits  alone  as  ground,  6075. 

preferred  stock,  6077,  6078. 

by  mandamus,  5052,  6080. 

by    suit    in   equity,   6080. 
effect,   6065. 

as  creating  debt,  6064. 

as  creating  trust  relation,  6066. 

as  fraud,  3795,  3796. 
mode  of  declaring,  6108. 

informal,   6108,   6109. 

charter  or  statutory  provisions,  6111. 

estoppel  to  object  to  informalities,  6111. 
necessity  for  corporate  meeting,  2716. 
power  of  corporation,  6061. 

stock  dividends,  6123. 
who  may  declare,  6106. 

directors,  6106,  3167. 

Other  officers,  6106. 

stockholders,  6106-6108. 

delegation  of  power,  6107. 

III.    Profits  as  Sole  Source  of. 

as  affecting  unconditional   agreement  to   pay   dividends,  6086. 

agreement  to  pay  interest,  6121. 
borrowing  money  to  pay,  6099. 
determination  as  to  profits  as  conclusive,  6084. 
general  rule,  6081. 

applied  to  stock  dividends,  6126. 
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Dividends — Continued, 
presumptions,  6085. 
what  are  net  profits,  6088  et  seq. 

definition,  6089. 

time  of  determining,  6091. 

deduction  of  expenses,  6092. 

deduction  for  depreciation,  6093. 

deduction  of  taxes,  6093. 

deduction  of  debts,  6095. 
bonded  debts,  6096. 

deduction  of  interest,  6097. 

money  due  but  not  received,  6097. 

estimated  profits,  6098. 

deducting  reserve  for  repairs,  etc.,  6100. 

premium  for  new  stock,  6106. 

valuation  of  property,  6101. 

forfeited  subscriptions,  6103. 

increase  in  value,  6103. 

proceeds  of  sale  of  stock,  6103. 

insurance  companies,  6104. 

mining  companies,  6104,  6105. 

oil  companies,  6105. 

miscellaneous  companies,  6105. 

IV.    Who  Entitled  to., 

corporation  itself,  6143. 

executors  or  administrators,  6155. 

general  rule,  6142. 

husband  or  wife,  6156. 

interpleader  to  determine,  6157. 

legatees,  6154. 

levying  creditors,  6156,  4860. 

life  tenants,  6158-6208,  and  see  Life  Tenants. 

pledgor  or  pledgee,  6151.  j 

remaindermen,  6158-6208,  and  see  Life  Tenants. 

transferee  of  dividends,  6157. 

transferee  of  stock,  6144. 

executory  contract  to  sell,  6147. 

sale  for  future  delivery,  6148. 

as  affected  by  agreements,  6149. 
trustees,  6155. 
unregistered  transferee  of  stock,  6349,  6342. 

where  corporation  has  notice  of  transfer,  6350,  6351. 

refusal  to  register  transfer,  6357. 

V.    Payment. 
medium  of,  6116  et  seq.,  6351. 
cash,  6116. 

stock,  6122  et  seq.,  and  see  Stock  Dividends,, 
stock  of  another  company,  6117. 
bank  notes,  6118. 
promissory   note,  6118. 
property  in  general,  6118. 
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Dividends — Continued. 

medium  of — continued. 

land,  6119. 

scrip,  6120,  and  see  Scrip  Dividends. 

bonds,  6120. 
place  of,  6116. 
remedies  to  recover,  .6129  et  seq. 

at  law,  6129. 

in  equity,  6132. 

mandamus,  6132,  S0S2. 

action  against  other  stoclcholders,  6133, 

action  against  corporate  officei-s,  6133. 

presumptions,  6138. 

statute  of  limitations,  6134. 

laches,  6138. 

recovery  of  interest,  6139. 
requiring  production  of  certificate  of  stock,  63S1. 
time  for,  6115. 

VI.    Remedies  for  Unlawful  Payment. 

action  against  directors  independent  of  statute,  6223.     , 
action  to  recover  back,,6209» 

by  corporation,  6209. 
,  by  stockholder,  6210. 
'  by  creditor,  6211-6214.  ■' .    ' 

by  or  for  subsequent  creditors,  6216. 

by  receiver,  6211-6214,  8937. 

by  trustee  or  assignee,  ,62y. 

good  faith  of  stockholder  as  defense,  6214.  , 

where  stockholder  an  officer,  6217. 

where  directors  liable  by  statute,  6218. 

extent  of  liability,  6218.      -.j 

suit  at.  kw  or  in  equity,  6219. 

right  of  creditor  to  sue  alone,  6220. 

parties,-  6220. 

joinder  of  causes  of  action,  6220. 
,  -  r  statute' of  limitationBji6221.   >  -     i 
appointment  of  receiver,  6209.    - 
criminal  punishment,  6237.    ' 

embezzlement, '6238. 
injunction,  6208. 
1     ri,      in   another   state,   9686. 

liability   of  treasurer,  6237.       \ 

recovery  on  paper  given  for  illegal  dividend,  6209.  ' 

Statutory  liability  of  directors,  6224. 

different  statutes,  6224-6227.  , 

enforcement  outside  state,  6228. 

statutes  as  penal,  6229. 

liability  to  subsequent  creditors,  6230. 

good  faith  as  defense,  6231.  . 
^         dissenting  directors,  6233.'    '- 
'  nonparticipating  directors,  6233. 
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Dividends — Continued. 

statutory  liability  of  directors — continued. 

who  may  enforce  liability,  6234. 
parties,  6236. 

joinder  of  causes  of  action,  6236. 
statute  of  limitations,  6236. 

enforcing   in    another   state    statutory   liability   for   improper 
payment  of,  9686. 

Division 

of  state  creating  corporation,  effect  as  to  whether  corporation  is 
domestic  or  foreign,  9278. 

Doctor 

see  Physicians  and  Surgeons. 

Documentary  Evidence 
see  Evidence. 

Documents 

see  Corporate  Books  and  Papers. 

Doing  Business    > 

meaning  of  phrase,  8294,  9199,  9537,  9593,  9841. 
within  income  tax,  8294  note. 

what  constitutes,  in  case  of  foreign  corporations,  see  Foreign 
Corporations, 
by  foreign  corporation  as  essential  to  service  of  process 

on,  10293. 
distinction  between  tertn  as  used  in  different  rules  relat- 
ing to  foreign  corporations,  10299. 

Domestication 

effect  of  on  right  to  condemn,  9869. 

of  foreign  corporation,  9297  et  seq.,  9280,  and  see  Foreign  Cor- 
porations. 

Domicile 

see    also    Citizen,    Citizenship,    Inhabitants,    Place    of    Business, 

Principal  Place  of  Business,  Residence, 
change  of  by  corporation,  820  notes, 
law  of  as  governing,  see  What  Law  Governs, 
of  corporation 

for  purpose   of  holding  corporate   meetings  and   transacting 
corporate  business,  843. 

for  purposes  of  taxation,  845. 

within  bankruptcy  acts,  870. 
of  foreign  corporation,  9296. 

Donations 

see  Gifts. 

Dormitories 

liability  of  academy  for  failure  to  provide  fire  escapes  on,  5351 
note. 
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Double  Citizenship 
existence  of,  822. 

Double  Domicile 
existence  of,  822. 

Double  Liability 

see  Liabilities  of  Stockholders. 

Double  Taxation 

validity,  8018. 

what  constitutes,  8024.  < 

Drafts 

see  Bills  and  Notes,  Overdrafts. 

Drains 

drainage  district  as  public  corporation,  98. 

Dredge 

power  of  shipbuilding  company  to,  1828. 

Druggists 

corporation  as  person,  71. 

Drummers 

see  Traveling  Salesmen. 

Dry  Cleaning  Outfit 

sale  and  installation   of  as   interstate  commerce,  9617  note. 

Dry  Dock  Company 

as  manufacturing  corporation,  128,  219. 

Dry  Goods  Manager 

power  to  increase  salary  of  clerk,  3282  note. 

Duces  Tecum 

see  Subpoena  Duces  Tecum. 

« 
Due  Process  of  Law 

corporation  as  "person,"  72. 

execution  to  enforce  stockholder's  liability  as  violation  of,  7371. 
foreign  corporations,  application  to,  9482,  9454. 
taxes,  9486-9488. 

insurance  companies,  9487-9489. 
telegraph  companies,  9489. 
leases,   9489. 

service  of  process,  9490. 
attachment,  9491. 
service   of  process   on   foreign   corporation  as  depending  on 

whether  it  is  doing  business  in  state,  10298. 
service  of  process  on  public  officer,  10366,  10367. 
judgment  against  foreign  corporation  without  notice,  10287. 
requiring  foreign  corporation  to  appoint  officer  to  accept  ser- 
vice of  process  as  violating,  9917  note,  9921. 
revoking  permit  to  foreign  corporation  to  do  business,  10136 
note, 
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Due  Process  of  L,aw — Continued. 

necessity  for  as  obviated  by  grant  of  power  to  amend  or  repeal 

charter,  7601. 
regulation  of  corporations  as  violating,  7692. 

unreasonable  regulations,  7693. 

impairment  of  franchise,  7695. 

penalties  and  forfeitures,  7696.  • 

requiring  services  without  compensation,  7696. 
'     notice  or  hearing,  7697. 
regulation  of  rates  as  violating,  7788. 
reorganization  as  violation  of,  8499. 
taxation  as  violation  of,  79S3. 

penalties  and  forfeitures,  7957. 

notice  and  hearing,  7958. 

Dues 

failure  to  pay  as  ground  for  expulsion,  6749. 
payment  of  as  condition  of  right  to  vote,  2786. 
what  are,  7211,  7212. 

Duly 

meaning  of,  4549. 

Dummy  Corporations 

disregard  of  corporate  entity  in  case  of,  61. 

organization  of  to  evade  laws  as  to  foreign  corporations,  9990. 

power  to  condemn  property,  2514  note. 

Dummy  Directors 

agreement  for  as  illegal;  2958. 

Duplicate 

see  also  Copies, 
certified  copy  as,  436. 
filing,  see  Filing. 

Duration 

of  corporate  life,  see  Time, 
of  receivership,  8896. 

Duress 

sale  of  stock,  6600. 

Duties 

of  corporate  officers  in  general,  3676,  and  see  Officers,  Directors, 
Liabilities  of  Officers, 
favoring  part  of  stockholders,  3677. 
of  majority  stockholders,  see  Majority  and  Minority  Stockholders, 
of  receivers,  see  Receivers. 

Dynamo 

as  material,  8983  note. 


E 


Earnings 

see  also  Income,  Profits. 
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Earnings — Continued.  ■    '' 

as  capital,  6191. 

as  included  in  mortgage,  2270. 
construction  expense  as  chargeable  to,  6094. 
exempting  from  taxation,  8242. 
money  due  but  not  received,  6097. 
mortgage  of,  2240,  224«. 
net,  see  Net  Earnings. 

rates  as  afifected  by,  .see  Rates.  .     : 

right  of  corporation  to  outside  earnings  of  officer,  3561. 
taxation  of,  8066.  . ,  ■ 

what  are,  6205. 

Easement 

distinguished  from  franchise,  2117. 
power  of  corporation  to  grant,  21,43., 

railroad  company,  2170. 
power  of  general  manager  to  grant,  3307. 
reorganized  company  as  subject  to,  8573. 

Ecclesiastical  Corporations 

correspond    to    religious    corporations, '  84,    and    see    Religious 

Societies, 
distinguished   from   lay  corporations,   84.  '  i;i'v- 

Editor 

liability  for  contempt,   5572.  ■  v 

liability  for  libel,  3799. 

Educational  Institutions 

admission  of  students,  mandamus  to  compel,   5058,  S0S9.  ■ 

amendment  or  repeal  of  charter  as  impairment  of  contract;  7573. 

as  business  corporation,  132. 

as  charitable  corporation,  237. 

as  corporation  for  pecuniary  profit;  243. 

as  eleemosynary  corporations,  87. 

as  public  or  private  corporations,  98,  99,  109.-  f>3'.'t  ■ 

state  agricultural   college,   109. 
as  scientific  corporations,  138.  '  '  ' 

book  contract  between  foreign  corporation  and  state  commission 

as  doing  business  by  corporation,  9959. 
consolidation,  effect  of,  8350  note.  i.i>:«i.,i 

corporation    as    inhabitant   or    occupier,    73.  .'    ■ 

correspondence  schools  as  engaged  iti  interstate  cominerce,  9576. 
Dartmouth  College  case,  7569.  "     ' 

dissolution  for  nonuser  of  franchises,  9115. 

exemption  from  taxation,  8210,  8218,  8243  notes,' 8245".  liot^,  8246 
note,  8249-8251,  8238.  ^  ^, 

inheritance  taxes,  8280  •  "(■,. 

foreign  corporation,  power  to  take  deviise,'  9328  note. 

fraternities,  see  Fraternities. 

liability  for  torts,  5364.  i  . 

ultra  vires  torts,  5201. 

liability  where  charitable  corporations,  5330' et  seq.,  5364. 
IX    Priv.  Corp.— 51  ' 
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Educational  Institutions — Continued. 

liability  for  torts — continued. 

liability  of  academy  for  failure  to  provide  fire  escapes,  S351 
note. 

liability  of  university  for  torts   of  teachers  or  officers,   5349 
note, 
normal  college  as  corporation,  450  note, 
power  of  president,  3213,  3216. 
power  to  create,  238-241. 

as  literary  corporation,  239. 
powers,  1820. 

acquiring  personalty,  2028. 

borrowing  money,   1895. 

eminent  domain,  2550. 
professors  as  officers  of  corporation,  2952. 
reduced  rates  for  school  children  as  discriminatory,  7821. 
regulation  of  as  within  reserved  power  to  amend  charter,  7625. 
reinstatement  of  students,  5058,  5059. 
revoking  charter  of  medical  school,  9100  note. 
school  districts  as  quasi  corporations,  117,  108. 
trustees  or  board  of  education  as  quasi  corporation,  118. 

Eight-Hour  Law 

see  Hours  of  Labor. 

Ejectment 

against  corporation,  defense  of  forfeiture  of  charter,  9022. 

by    corporation    although    acquisition    of    land    was    ultra    vires, 

2642. 
by  de  facto  corporation,  648. 
by  foreign  corporation,  9432. 
by  seller  on  ground  sale  ultra  vires,  2642. 
to  obtain  possession  of  mortgaged  property,  2316. 

by  foreclosure  purchaser,  2401. 

Ejusdem  Generis  Rule 

application,  193,  2255,  2950. 

rule  as  applied  to  statutes  authorizing  creation  of  corporations, 
193-198. 

Election 

failure  to  elect  officers  as  dissolving  corporation,  9046.        ' 
mandamus  to  compel  calling  of,  5052,  5053. 

money  paid   to   officer   to  procure   as   belonging  to   corporation, 
3568. 
,       of  corporate  officers,  2959-2972,  and  see  Corporate  Meetings. 

Election  of  Remedies 

see  also  Remedies,  Actions; 
breach  of  underwriting  agreement,  965. 
collection  of  stock  subscriptions,  1478. 
conversion  by  officers,  3759. 
failure  to  file  annual  report,  4197. 
to  enforce  liability  of  stockholders,  7354. 
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Electric  Companies 

as  manufacturing  corporation,  126,  129,  221,  8319,  8806. 
as  mercantile  companies,  8804. 
as  trading  company,  123,  880S. 
governmental  regulation,  77S4,  7669. 

poles  and  wires,  77SS. 

requiring  underground  wires  as  impairment  of  contract,  7691 
note.  ^ 

requiring  furnishing  of  lamps  free,  7697. 
license  fee,  7736. 

for  use  of  streets,  7730. 
mandamus  to  compel  service  by,  S063. 
power  to  create,   198. 
powers,  1821. 

to  discontinue  business,  1795. 

eminent   domain,  2549. 

executing  negotiable  paper,  1906. 

lease  of  all  property,  2188. 

mortgages,  2233. 

after  acquired  property,  2247. 

transfer  of  corporate  property,  2169. 
receiver's  certificates,  8951  note, 
receivers,  six  months'  rule,  8994. 

Eleemosjmary'  Corporations 

definition,  86. 
,  charities,  86. 

hospital,  87. 

educational,  87. 

cemeteries,  88. 

Y.  M.  C.  A.  88. 
dissolution,  effect  of  on  title  to  property,  9191. 

Elevated  Railroads 

liability  for  torts  of  special  police  officer,  5261  note. 

Elevator  Companies 

as  subject  to  regulation,  7669. 

regrulation  of  rates  of  as  class  legislation,  7790. 

whether  engaged  in  interstate  commerce,  7683. 

Elevators 

hiring  of  as  doing  business  by  foreign  corporation,  10019. 
liability  of  corporation  for  negligence  of  pilot,  S2S2. 
sale  and  installation  of  as  interstate  commerce,  9622. 
state  control,  7669. 

Eligibility 

as  affecting  existence  of  de  facto  officers,  3033. 
as  affecting  quorum  at  director's  meeting,  3075. 
effect  of  ineligibility  of  one  of  directors,  2966. 
to  corporate  office,  2972-2981. 

by-laws,  2973. 

necessity  that  directors  be  stockholders,  2973-2978. 

payments  on  stock,  2977. 
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Eligibility^Continued. 

to  corporate  office — fcontinued. 

unregistered  transferee  of  stock,  2978. 
bankrupt,  2978,  2979. 
nonresidents,  2978. 
I  m;      ^lieps,  2978. 

married  women,  2980. 
holder  of  other  office,  2980. 
effect  of  want  of  eligibility,  2980,  2981. 
to  vote  at  meetings  of  stockholders,  see  Corporate  Meetings. 

Elks 

as  social  organization,  412. 

corporate  name  protected  by  injunction,  1646  note. 

Embezzlement 

criminal  liability  of  officers,  3967. 

statutory  liability  of  directors,  3870. 
liability  of  agent  of  foreign  corporation,  9898,  10075. 
liability  of  director  for,  6230. 

paying  dividend,  6238. 

Emergency 

as  authorizing  officers  or  agents  to  employ  physicians  and  sur- 
geons, 3131. 
as  authorizing  sale  of  all  of  corporate  property,  2156,  6822. 
excuse  for  failure  to  give  notice  of  directors'  meeting,  3062. 

Eminent  Domain 

chapter  on,  2498,  vol.  3. 

compensation,  2S60. 

definition,  2498. 

exercise  of  as_  impairing  obligation  of  contract,  7579. 

existence  of  power,  2505.. 

delegation,  2509. 

inherent  power  of  corporation,  2513. 

strict  construction  of  delegation  of  power,  2515,  1742. 

foreign  corporations,' ,2519,  9857-9874. 

exercise  by  de  ,facto  tprporation,  639,  4224. 

before  organization  of  corporation,  486. 

special  act  authorizing  as  invalid,  465. 
fraud  in  creating  corporation  as  defense,  581,  585,  586. 
ground  for  forfeiture  of  charter  as  defense,  9022. 
injunction' against,  5248.  , 
necessity  for  public  use,  2525. 
police  power  distinguished,  2502. 
power  as  franchise,  2119. 
<     power  as  passiiig'to  consolidated  corporation,  8352. 
power  as  retained  by  lessor,  2210. 

power  of  as  authorizing  consolidation  of  corporations,  8328. 
power  of  foreign  corporation,  9857-9874. 

strict,,  construction  of  statutes,  9860. 

impECi'rment  of  right  as  impairment  of  obligation  of  contract, 
9479. 
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Eminent   Domain — Continued. 

power  of  receiver  to  bring  condemnation  proceedings,  8940. 
property  which  may  be  taken,  2550. 

contracts,  2551. 

property  devoted  to  public  use,  2552. 

property  in  hands  of  receiver,  8919. 
right  as  passing  to  purchaser  of  railroad,  8349. 
statutes  as   applicable   to  consolidation   of  foreign   arid  domestic 

corporation,  8454. 
taxation  distinguisiied,  2499,  7925. 
ultra  vires  as  defense,  2632. 
unexecuted  power  as  vested  right,  7600. 
wjiat  constitutes  public  use,  2531. 

spur  track,  2548. 

logging  railroad,  2549. 

stock  pens,  2549. 

freig:ht  I  depot,  2549; 

electricity,  2549. 

telephone  wire,  2549. 

gas  pipe  line,  2549.  i 

what  constitutes  taking,  2556. 

Employ 

meaning  of,  1900.  ., 

Employee  '  > 

particular  employees,  see  Apprentices,  Architects,  Baggage-Mas- 
ter, Bookkeeper,  Civil  Engineer,  Claim  Agents,  Clerks,  Col- 
lectors, Conductors,  Foreman,  Janitor,  Lecturers,  Messenger, 
Motorman,  Salesmen,  Shipping  Clerk,  Station  Agents,  Sur- 
veyor, Telegraph  Operator;      ' 

who  is,  2997,  7218,  8984,  and  see  Servants. 

Employees'  Relief  Association 

acceptance  of  ap,plication  for  merhbership^  6728  note. 

Employment 

see  also  Servants,  Services. 

of  lecturers,  I860., 

of  physfcikns  and  Surgeons,  3131". 

ratification  ■• 

by  acceptance  of  services,  3416. 

by  retention  of  employee,  3410.  jj' 

who  may  make  contra'cts  of 

president,  3206.       -  ■      .^ 

executive  committee,  3178.  ,  I 

treasurer,  3265. 

general  manager,  3282.  \  , . 

cashier,  3324. 

Encumbrance  '^ 

see  Iri'cumbrarice. 

End  '  ,  _ 

see  Abandonment,  Termination,  Time  (duration  of  corporate  life). 
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Endorsement 

see  Indorsement. 

Enemies 

see  War. 

Enforcement 

by  action,  see  Actions. 

suit  in  equity,  see  Equity.    ' 
of  liability  of  officers,  see  Liabilities  of  Officers, 
of  stockholder's  liability,  see  Liabilities  of  Stockholders. 
remedies,  see  Remedies,  Election  of  Remedies. 

Engineers  , 

as  laborers,  7216. 

civil  engineers,  see  Civil  Engineers, 
examination  and  license,  7737,  7686. 

grounds  for  expelling  members  from  brotherhood  of,  6751. 
power  to  make  contracts,  3134  note, 
service  of  process  on,  10349. 

Enlargement 

see  Extension. 

Enticing  Servants 

liability  of  directors  for,  3678. 

Entity 

see  Corporate  Entity. 

Entries 

see  also  Forcible  Entry  and  Detainer. 
false  entries  in  corporate  books,  4079. 
transfer  of  stock,  6324,  and  see  Corporate  Books  and  Papers. 

Equal  Privileges  and  Immunities 

common-law  corporations,   10516,  and  see  Massachusetts  Trusts, 
corporation  as  citizen  within  constitutional  provision  as  to,  824, 
9294,  9450,  9464,  9914. 
discriminatory  taxes,  7969. 
requiring  deposits  by  foreign  corporation  as  violating,  9334. 
rights  of  creditors  in,  9746. 

Equal  Protection  of  the  Laws 

corporation  as  "person"  entitled  to,  72. 

discussion  of,  5454  note. 

foreign  corporation  as  entitled  to,  9657. 

as  preventing  state  from  excluding  or  imposing  conditions  on 

foreign  corporations,  9455. 
forbidding  foreign  corporation  to  sue  in,  or  remove  cause  to, 

federal  court,  9506. 
license  fees  on  foreign  corporations  as  violation  of,  9914. 
requiring  foreign  corporation  to  appoint  state  auditor  as  agent 
to  accept  service  of  process  as  violation  of,  9917  note, 
regulation  of  corporations  as  denial  of,  7697. 

regulations  applicable  only  to  corporations,  7699. 
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Equal  Protection  of  the  Laws — Continued. 

regulation  of  corporations  as  denial  of — continued. 

regulations  applicable  only  to  certain  class  of  corporations, 
7702. 

regulations  applicable  only  to  certain  corporations  of  a  par- 
ticular class,  7703. 

regulation  of  "common  carriers"  as  a  class,  7703. 

regulation  of  railroads,  7704. 

regulation  of  mining  companies,  7707. 

regulation  of  insurance  companies,  7708. 

regulation  of  telegraph  companies,  7709. 

regulation  of  banks,  7710. 

regulation  of  building  and  loan  associations,  7710. 

excluding  receivers  of  corporations,  7710. 

regulation  of  remedies,  procedure,  or  punishment,  7711. 
regulation  of  rates  as  violating,  7788. 

passenger  rates,  7788. 

freight  rates,  7789. 

telephone  rates,  7790. 

stockyard  rates,  7790. 

street  cai'  fares,  7790. 

elevator  rates,  7790. 
regulations   of  common   law  corporations,   10516,   10517,  and  see 

Massachusetts  Trusts, 
taxation  statutes  as  violating,  7930. 

classification,  7938. 

taxation  of  shares  of  stock  of  foreign  corporation  but  not  of 
domestic,  8190. 

Equality 

assessments  on  stock,  7536. 
taxation,  7930. 

Equipment 

receiver's  certificates  for,  8951. 

Equitable  Conversion 

see  Conversion. 

Equitable  Estoppel 
see  Estoppel. 

Equitable  Mortgages 

creation,  2281. 
illustration  of,  2456. 

Equity 

clean  hands,  application  of  rule,  6604,  2299,  297. 
contribution,  see  Contribution, 
c/editor's  suit,  see  Creditor's  Bill, 
injunctions,  see  Injunction, 
jurisdiction 

as  substitute  for  quo  warranto,  4992. 

actions  by  receivers,  8934. 
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Equity — Continued. 

jurisdiction — continued. 

actions  for  rescission,  6SS3,  and  see  Rescission,  i 

administering  corporate  assets  after  dissolution,  9215. 

appointing  receiver,  8835  et  seq.,  and  see  Receivers. 

compelling  declaration  or  payment  of  dividends,  6071,  6132, 
6133. 

compelling  registration  of  transfer  of  stock,  6387. 

contribution  among  stockholders,  7514,  7048. 

dissolving  corporations,  9137. 

enforcement  by  creditors  of  unpaid  subscriptions,  7099. 

in  aid  of  expelled  member,  6771. 

in  case  of  insolvent  foreign  corporation,  9724. 

over  foreign  corporation,  10131,  and  see  iMjreign  Corporations. 

relief  against  consolidation  of  corporations,  8424. 

remedy  against  reorganized  company,  8601. 

suit  for  wrongful  registration  of  transfer  of  stock,  6465. 

suit  in  equity  against  consolidated  corporation,  8432-8434. 

suit  to  collect  dividend,  6132. 

suits  to  protect  liens,  6017. 

suit  to  rescind  sale  of  stock,  6553. 

to  compel  allowance  of  inspection  of  corporate  books,  4136- 
4139.  -       < 

to  compel  declaration  of  dividend,  6071,  6079. 

to  compel  payment  by  holders  of  watered  or  fictitiously  paid 
up  stock,  5947. 

to  compel  performance  of  corporate  duty,  5045. 

to  compel  corporation  to  transfer  stock,  6387. 

to  compel  corporation  to  retransfer  stock  and  issue  new  cer- 
tificate,-6465. 

to  determine  legality  or  review  corporate  elections,  2858,  3020- 
3022. 
,  to  enforce  or  protect  dividends  to  preferred  stockholders,  6256. 

to  enforce  unpaid  subscriptions  to  stock,  7099. 

to  enforce  personal  liability  of  officers,  3906-3916,  4195. 

to  enforce  personal  liability  of  stockholders,  7355,  736S.  ; 

to  forfeit  franchises,  4992. 

to  prevent  expulsion  or  compel  reinstatement,  6771. 

to  prevent  unlawful  payment  of  dividends,  6208. 

to  recover  back  dividends,  6219. 

to  reinstate  removed  officer,  3015. 

to  remove  corporate  officers,  3011-3014. 

to  subject  shares  of  stock  to  payment  of  debts,  5638. 

in  case  of  lost  certificate  of  stock,  5794. 

where  discrimination  in  dividends,  6114. 

where  person  induced  to  buy  stock  by  fraud,  6553. 
multifariousness,  see  Multifariousness, 
parties,  see  Parties, 
place  of  service  of  process,  4458. 
pleading,  see  Pleading, 
pleading,  nonexistence  of  foreign  corporation, '  10200i 
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Equity — Continued. 

power  of  corporation  to  sue  iii  equity,  4235. 

foreign  corporation,  9433. 
remedy  in  to  enforce  liability  of  stockholders,  7351,  7356-7368. 

as  exclusive,  7358. 

concurrent  remedies  at  law  and  in  equity,  7365. 
remedy  of  stockholder  creditor  to  enforce  liability  of  stockhold- 

ers,-7334. 
.     right  of  owner  of  stock  forfeited  for  nonpayment  of  assessments 

to  sue  to  compel  recognition  as  stockholder,  7542. 
service  of  process  in  federal  courts,  10438. 
setting  aside  fraudulent  conveyances,  8676. 
specific  performance,  .see  Specific  Performance, 
stockholders'  suits  for  injury  to  corporation,  6869  et  seq.,  and  see 

Stockholder's  Suits, 
suit  by  corporation  to  enjoin  collection  of  tax  on  shares  of  stock, 

8202. 
suit  by  pledgor' of  stock,  6647. 

against  pledgee  of  stock,  6704. 

to  redeem  stock,  6693. 
suits  by  pledgee  of  stock,  6659. 

to  foreclose  pledge,  6685. 

Equity  of  Redemption 

see  Mortgages,  Foreclosure. 

Equity  Rule  94 

new  equity  rule  27,  6940. 

Erection 

of  machinery  as  interstate  commerce,  9610. 

Error  of  Judgment 

as  negligence,  3707-3711. 

Error,  Writ  of 

see  Writ  of  Error. 

Escheat 

forfeiture  of  charter,  see  Dissolution. 

dissolution  as  caujsing  real  estate  to  revert,  etc.,  9189  et  seq. 
forfeiture  of  franchises,  see  Franchises. 

Escrow 

new  certificate  of  stock  in  place  of  lost  one,  5799. 

on  sale  of  stock,  6497. 

right  to  dividends,,  6148. 
right  to  voteiit,  2798. 

validity  where  deed  to  be  delivered  after  organization  of  corpo- 
ration, 486. 

Especial  Privileges 

meaning  of  phrase,  7S67. 

Estate       J 

see  Property,  Fee  Simple,  Life  Tenants,  Remaindermen. 
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Estates  of  Decedents 

see  also  Executors  and  Administrators, 
bequests 

power  of  corporation  to  accept,  2026. 

to  corporation  of  its  own  stock,  2100. 

of  shares  of  stock,  5615. 

as  bequest  of  personalty,  5620. 

as  including  dividends,  6158  et  seq. 

to  constituent  company  as  passing  to  consolidated  company, 
8352. 

to  de  facto  corporations,  636. 

what  law  governs  bequest  of  stock,  6291. 
creation  of  voting  trust  by  will,  2874. 
devises 

corporate  power  to  take  by,  2059. 

to  de  facto  corporation,  636. 

to  foreign  corporation,  9343,  9849. 

power  of  foreign  corporation  to  take  land  by  devise,  9395. 

right  of  legatee  to  bring  stockholders'  suit,  6893. 
dividends,  see  generally  Dividends. 

rights  of  legatees  to,  6154. 

intent  of  testator  as  affecting  right,  6202. 
extraterritorial  effect  of  statute  of  wills,  9335,  9343. 
heirs 

effect  of  unregistered  transfer  of  stock  by  decedent  as  against, 
6335. 

estoppel  of  by  privity  to  deny  corporate  existence,  755. 

of  stockholder  as  necessary  parties  to  action  to  enforce  stock- 
holder's liability,  7394. 
misnomer  of  corporate  devisee  or  legatee,  1695. 
.provision  in  will  as  proxy,  2828,  2830. 
shares  of  stock  as  personalty,  5619. 
situs  of  shares  of  stock,  5631. 
statute  of  wills  as  part  of  charter,  9852. 

subsequent  incorporation  as  validating  devise  or  bequest,  776. 
taxation,  see  Inheritance  Tax. 
ultra  vires  devises  or  bequests,  effect,  2651-2655. 
what  law  governs  descent  of  stock,  6290. 

Estoppel 

I.    In  General 

acquiring  title  by,  2058. 

apparent  authority  as  sufficient  without  estoppel,  3108. 

as  basis  of  rule  as  to  effect  of  failure  to  register  transfer  of  stock, 
7311. 

as  conferring  title  on  corporation  as  successor  of  partnership,  779. 

as  creating  liability  on  part  of  new  company  for  debts  of  old,  8369. 

certificate  of  stock  as,  5771,  6296. 

implied  representation  that  stock  is  fully  paid,  6283. 

"estoppel  evidence,"  696. 

listing  property  for  taxation  as,  8142. 

of  beneficiary  to  question  acts  of  trustee,  6443. 

of  consolidated  or  constituent  company  to  deny  validity  of  con- 
solidation, 8414,  8415. 
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Estopped — Continued, 
of  corporation 

to  attack  judicial  sale  to  officer,  3545. 

to  attack  directors'  meieting,  3081. 

to  attack  mortgage,  2292. 

to  attack  rate  regulations,  7814.  ^ 

to  claim  that  preferred  stock  is  a  debt,  6026. 

to  assert  lien  on  stock,  5982. 

to  deny  appointment  of  agent,  2971. 

to  deny  power  of  officers  or  agents,  3099-3116. 

to  deny  power  to  issue  stock,  5783. 

to  deny  validity  of  subscription  to  stock,  1629. 

to  repudiate  acts  of  officer  because  not  stockholder,  3000. 

to  set  up  defenses  against  corporate  bonds,  1999. 

to  set  up  ultra  vires  where  all  stockholders  consent,  1776. 

to  sue  officers,  3917,  3944. 

to  urge  violation  of  by-law,  2447. 
of  creditor 

to  enforce  statutory  liability  of  officers,  4201. 

to  enforce  liability  of  stockholders  for  corporate  debts,  7496, 
7198. 

to  attack  assignment  for  benefit  of  creditors,  8628. 
of  foreign  corporation  to  assert  incompetency  to  act,  9831. 
of  foreign  corporation  to  assert  its  noncompliance  with  statutes, 

10065. 
of  foreign  corporation  to  deny  appointment  of  agent  to  receive 

service  of  process,  10372  note, 
of  foreign  corporation  to  set  up  ultra  vires,  935l. 
of  member  to  attack  expulsion,  6765. 
of  mortgagor  to  question  capacity  of  foreign  corporation  to  act 

as  trustee  in  mortgage,  9880. 
of  officers,  3428. 

to  dispute  title  of  corporation,  3519. 
of  person  dealing  with  foreign  corporation  to  set  up  noncompli- 
ance with  statutes,  10059. 
of  stockholders 

by  acts  of  proxy,  2835,  2836. 

to  attack  consolidation  of  corporation  to  which  they  have 
consented,  8412. 

to  deny  validity  of  stock,  5771. 

to  sue,  6833. 

to  sue  as  individuals  on  theory  of  want  of  corporate  exist- 
ence, 711-713. 

to  sue  for  dissolution  of  corporation,  9169. 

to  bring  stockholder's  suit,  6955. 

to  attack  by-law  as  violating  charter,  1010  note. 

to  attack  contract  between  corporation  and  its  officers,  3653. 

to  attack  corporate  election,  2968. 

to  attack  dividend  payable  out  of  capital,  6084. 

to  attack  meeting  of  stockholders  outside  state,  2729. 

to  attack  mode  of  declaring  dividend,  6111. 

to  attack  mortgage  on  ground  of  want  of  their  consent,  2278. 

to  attack  proxy,  2824. 
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Estoppel — Continued. 

of  stockholders — continued. 

to  attack  ultra  vires  acts,  2588. 

to  deny  validity  of  stock,  5771. 

to  deny  relationship  as  against  creditors,  7260,  7326. 

to  object  to  assessment  of  paid  up  stock,  7541. 

to  object  to  issuance  of  watered  or  fictitiously  paid  up  stock, 
5913-5917. 

to  object  to  mode  of  adoption  of  by-laws,  988. 

to  object  to  revocation  of  dividend,  6070. 

to  object  to  taking  property  for  stock,  5809. 

to  set  up  irregularities  in  making  stock  call,  1537, 

to  sue  officers,  3667. 

to  urge  failure  to  give,  or  defects  in,  notice  of  stockholder's 
meeting,  2747-2751. 

to  urge  want  of  consent  of  stockholders  to  corporate  act,  2935. 
of  subscribers  to  stock,  1614-1629. 

to  deny  corporate  existence,  1614. 

to  deny  subscription,  1619. 

to  deny  validity  of  subscription,  1619. 

to  set  up  release  or  discharge,  1627,. 

to  set  up  conditions  in  stock  subscriptions,  1307. 

to  set  up  formation  of  different  corporation,  1149. 

to  attack  sale  of  stock  for  nonpayment  of  subscription,  1504. 

to  urge  lack  of  power  to  ma.ke  stock  calls,  1522. 

to  urge  want  or  insufficiency  of  notice  of  calls,  1549. 

to   urge  want  or  insufficiency  of  subscriptions   to  stock  re- 
quired as  condition  precedent,  1587. 
of  transferor  of  stock  as  extending  to  transferee,  6287. 
of  transferor  of  stock  where  not  registered,  6334. 
of  true  owner  of  stock  as  against  transferee,  6477. 

reason  for  rule,  6481. 

negligence  as  proximate  cause,  6481. 

effect  of  notice,  6488. 

constructive  notice,  6489  et  seq. 

effect  of  failure  to  register,  6492. 
preventing  petition  for  bankruptcy,  8817. 
ratification  distinguished,  3378,  and  see  Ratification, 
to  assert  invalidity  of  note  given,  for  stock,  5832,  5833. 
to  attack  amendment  of  charter,  7645. 
to  attack  failure  to  register  transfer  of  stock,  6355. 
to  attack  preferred  stock,  6010. 
to  attack  reorganization  agreement,  8510,. 8522. 
to  bring  quo  warranto,  5033.  < 

to  claim  want  of  organization  of  corporation,  489. 
to  deny  acceptance  of  underwriting  agreerrient,  957. 
to  deny  priority  of  receiver's  certificates,  8958. 
to  deny  validity  of  receiver's  certificates,  8955. 
to  deny  validity  of  stock,  5771-S77S. 
to  foreclose  mortgage, ,  8708. 
to  object  to  increase  of  capital  stock,  S713. 
to  set  up  fraud  inducing  sale  of  stock,  6560. 
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Estoppel — Continued.  '    ■         '■        -^ 

to  urgfe  ultra  vires,  2578,  and  see  Ultra  Vires. 

who  may  rely  on  in  case  of  unauthorized  issue  of  stock,'  5792. 

II.    To  Deny  Existence  of  Corporation.  , ,  '  f 

chapter  on,  '659-758,  vol.  1.  > 

admissions  by  demurrer,.  744.  .  .    :  > 

admissions  in  answer  or  by  failure  to  plead,  740. 

as  affected  by  fraud,  662. 

as  applicable  to  members,  667.  . 

as  applicable  to  pretended  corporation  itself,  719-728.      i 

statutory  provisions,  722,  ,  .r    •        . 

use  of  corporate  name,  12i. 

applications  of  rule,  725. 

estoppel  in  actions  other  than  on  contract,  727.  '  ' 

as  applied  to  consolidations,  710. 
as  applied  to  criminal  prosecutions,  718. 
as  applied  to  insurance,  709. 
as  applied  to  taxation,  7924. 
as   arising   from   contracting  in   name   implying   corporate  e^tist- 

ence,  699.  .  ;  , 

as  arising  from  conveyance  from  or  to  purported  corporation,  703. 

mortgages,  70S. 

leases,  707. 
as  arising  from  dealing  with,  689.  ■    ••.-■,-.   ■ 

statutory  provisions,  696.  -    .  ;.     . 

as  arising  from  execution  of  negotiable  instruments,  709.    ,,  ,.   . 
as  arising  from  holding  out  as  corporation,  687. 
as  arising  from  making  b,ond  to  corporatibn,  708. 
as  arising  from  making  contracts,  689. 
as  arising  from  pledges,  709. 
as  arising  from  writings,  683. 
as  dependent  on  bad  faith,  665. 
as  dependent  on  de  facto  corporate  e^tistence,  668. 

lawful  authority  to  incorporate,  671.  .  , 

corporations  prohibited  by  statute,  or  public  policy,  677. 
as  dependent  on  equitable  principles,  662.  . 
as  dependent  on  knowledge,  664. 
as  dependent  on  negligence,  665. 
as  dependent  on  recognition  or  holding  out,  661. 
as  making  corporation  citizen,  660. 

as  precluding  action  against  associates  as  individuals,  7,1,1. 
as  precluding  attack  on  assignnient  for  benefit  of  creditors,  715. 
as  precluding  attack  on  bonds  and  mortgages,  715.,    .  ■. 
as  precluding  attack  in  cases  other  than  actions  on: contract  in 

general,  715. 
as  precluding  right  to  urge  dissolution  of  corporat'iofl,  679-683. 

dissolution  before  acts  constituting  estoppel,  679. 

dissolution  after  acts  constituting  estoppel,  681. 
as  precluding  ri.?ht  to  urge  that  corporation  was  organized  outside 

state,  679,  503. 
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Estoppel — Continued, 
extent  of,  718. 

as  precluding  right  to  attack  acts  and  contracts  as  ultra  vires, 
718. 
ground  for  estoppel,  661,  662. 
judgment  by,  750. 

of  corporation  to  deny  its  own  existence  in  action  against  it,  747; 
of  promoters  and  members,  728-737.  • 

of  officers,  730. 

as  between  members  themselves,  732. 

as  between  members  and  corporation,  732. 
of  stockholders,  663,  729,  733,  737,  738. 
of  sureties  or  guarantors  for  purported  corporation,  lil. 
resulting  from  privity,  75S. 

in  favor  of  persons  in  privity  with,  757. 
to  sue  company,  IZl. 

actions  by  state,  745. 

Etc. 

meaning  of,  1145. 

Evasion 

of  prohibition  as  to  ownership  of  real  estate  by  foreign  corpora- 
tion, 9829. 
to  obtain  quorum,  3073. 

"Everyone" 

as  including  corporation,  5380. 

Evidence 

admissibility,  general  rules,  4699-4703. 

as  dependent  on  pleadings,  4649-4672. 

as  to  compensation  of  officers,  4031. 

as  to  nature  and  character  of  corporation,  1787. 

as  to  subscriptions  to  stock,  1242. 

best  and  secondary  rule,  4703-4718,  4047. 

books  and  records  as,  4047-4074,  4721-4736. 

best  evidence,  4047. 

as  admissions,  4728. 

effect  of  failure  to  record,  4049. 

effect  of  failure  to  put  stamps  on,  4049. 

secondary  evidence,  4049. 

parol  evidence,  4049. 

copies  as  evidence,  4057. 

invoices  and  books  of  account,  4060. 

books  containing  constitution  and  by-laws,  4060. 

authentication,  4061,  4731. 

purposes  for  which  admissible,  4065. 
to  show  title,  4067. 
to  satisfy  statute  of  frauds,  4068. 
to  establish  claims  against  third  persons,  4069. 
as  between  members,  4070,  4724. 

production  in  court,  4074. 
burden  of  proof,  see  Burden  of  Proof. 
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Evidence — Continued. 

by-laws  as,  4701. 

corporate  seal,  1731. 

discovery,  4764. 

documentary  evidence,  4721-4736. 

books  and  records,  4721-4736,  4047-4074. 

as  admissions,  4728. 

authentication,  4731,  4061. 
fraudulent  conveyances,  8680. 
in  actions  against  officers,  3962. 

for  failure  to  file  or  false  reports,  4209. 
in  actions  on  stock  subscriptions,  1481. 
in  criminal  prosecution  of  corporations,  5404. 
in  foreclosure  suit,  2364-2366. 
in  quo  warranto  proceedings,  5030. 
in  stockholders'  suits,  7003. 

judicial  notice,  4675-4686,  and  see  Judicial  Notice, 
mode  of  proving  particular  facts,  4736-4754. 

corporate  existence,  4744. 
new  evidence  in  review  by  court  of  governmental  regulations,  7891. 
of  acceptance  of  charter,  924. 
of  by-laws,  989. 

of  giving  of  notice  of  stockholders'  meetings,  2744. 
of  incorporation,  898-947,  and  see  Corporate  Existence. 

foreign  corporations,  10196. 
of  insolvency,  8613-8616,  8788. 
of  making  of  calls  on"  stock  subscriptions,  1539. 
of  performance  by  foreign  corporation  of  conditions,  10121. 
of  release  of  subscription  to  stock,  1433. 
of  service  of  process,  4466-4480. 
of  user  to  show  de  facto  corporation,  624. 
of  value  of  property  taken  for  stock,  5889-5891. 
of  value  of  stock,  5674. 
parol  evidence 

to  vary  or  contradict  writing,  4718. 

to  show  incorporation,  910-916. 

oral  conditions  affecting  written  subscriptions  to  stock,  1274. 

to  vary  contract  for  sale  of  stock,  6567. 

to  vary  underwriting  agreement,  962. 
presumptions,  see  Presumptions, 
stock  or  transfer  books  as  conclusive  evidence  of  right  to  vote, 

2799. 
to  show  corporate  liability  where  bill  or  note  does  not  disclose 

name  of  corporation,  2467. 

where  name  appears  only  in  signature  after  name  of  officer, 
2471. 

where  name  appears  in  signature  followed  by  name  of  officer, 
2473,  2474. 
to  show  declaration  of  dividend,  6108. 
to  show  personal  or  corporate  liability,  2493-2497. 
to  show  ratification,  3422. 

to  show  special  agreement  in  stock  subscription,  1336. 
witnesses,  see  Witnesses. 
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Ex  Delicto 

see  Actions,  Torts. 

Ex  Dole  Malo  Non  Oritur  Actio 

application  of,  2708. 

Ex  Officio'  Directors 

counting  in  determining  quorum,  3070. 
liability  of,  see  Liabilities  of  OfHcers. 

Examination 

see  Inspection  of  Corporate  Books,  Audit,  Witnesses. 

Examination  Before  Trial 

statutes  as  applied  to  corporations,,  4764. 

Excavations 

permit  to  excavate  in  streets,  7725. 

Exceptions 

see  also  Provisos. 

in  charter,  construction  of,  l750. 

Excessive 

see  Debt  Limits,  Amount,  Subscriptions   to   Stock,   Rates,  Ultra 
Vires,, Powers  of  Corporations,  Stock. 

Exchange 

see  also  Exchanges. 

measure  of  damages  for  refusal  to  exchange  stock,  6609. 

of  bonds  for  stock  or  new  bonds,  1967-1972. 

of  common  for  preferred  stock,  6043. 

of  corporate  property  for  stock  or  bonds  in  another  company, 

2162,  6827,  and  see  Stock, 
of  old  bonds  for  liew  as  affecting  priorities,  2414. 
of  preferred  for  common  stock,  6043. 
of  securities  as  fraudulent  preference,  8700. 
of  stock  as  doing  of  business  by  foreign  corporation,  1002S. 
of  stock  for  property  of  another  company  as  consolidation,  8309. 
of  stock  on  consolidation  of  corporations,  8407. 
.power  of  president  to  make,  3222. 

Exchanges 

-    see  also  Brokers,  Bucket  Shops, 
actions  by  foreign  exchanges,  9890. 
board  of  trade  as  corporation,  119  and  note. 
as  corporation  for  pecuniary  gain,  133. 
,  ,-        business  as  impressed  with  public  interest,  145. 

failure   to   pay   assessment   as   cancellation   of   membership,   6739 
.    .      note, 
grounds  for  expelling  members,  674S. 
market  quotations  as  property,  145  note, 
power  of  general  manager  to  speculate,  3307. 
power  of  president  to  deal  in  futures,  3243. 
power    to    corporation    to    buy    on    margin,    1807,    2030,   and   see 

Speculation! 
right  of  board  of  trade  to  refuse  new  member,  6722  note. 
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Exchanges — Continued. 

seat  in  stock  exchange  as  transferable,  6727  note, 
stock  brokers,  see  Brokers, 
stock  exchange  as  corporation,  40. 

ticker  service,  compelling  telegraph  conipany  to  furnish  without 
discrimination,  77SS. 
as  interstate  comrnerce,  9S76. 
transfer  of  membership  on  board  of  trade,  6732  note, 
usages  and  rules  of  as  affecting  right  to  dividends,  6150. 

Excise  Tax 

see  also  Taxation. 

on  foreign  corporation  as  interference  with  commerce,  9638. 

Exclusion 

of  foreign  corpiorations,  see  Foreign  Corporations. 

Exclusive  Remedies 
see  Remedies. 

Exclusive  Rights,  Privileges  and  Franchises 
construction  of  charter  as  to,  1742. 
distinguished  from  monopolies,  S421  et  seq. 
power  of  legislature  to  grant,  354,  2122  and  see  Franchises, 
power  of  quasi  public  corporation  to  surrender,  2170. 

Excursions 

rates  as  discriminatory,  7820. 

Excuses 

see  also  Defenses. 

of  officers.  3714-3719,  3732,  3742  et  seq. 

for  failure  to  file  annual  reports,  4159. 

for  failure  to  attend  directors'  meetings,  3745. 

Executed  Contracts 

see  also  Contracts. 

effect  of  illegality  where  foreign   corporation   as   party  has   not 

complied  with  statutes,^  10089. 
effect  of  ultra  vires,  2631-2654,  and  see  Ultra  Vires, 
for  sale  of  stock,  6569. 

Execution  of  Corporate  Instruments 

This  subject  is  the  title  of  a  chapter  in  volume  3  commencing  on 

page  2433. 
abbreviations,   2440. 

acknowledgments,  2484,  and  see  Acknowledgments, 
affidavits  accompanying,  2435. 

affidavit  as  that  of  agent  signing,  2435. 
who  must  sign,  2436. 
approval  by  officers  or  stockholders,  2450. 
-    as  issuance,  1964. 
■ '   by-laws  as  to,  waiver  of,  2440. 
consent  of  stockholders,  2448. 

right  of  corporation  to  urge  want  of,  2448. 
meaning  of  "void,"  2449. 
IX    Priv.  Corp.— 52 
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Execution  of  Corporate  Instruments — Continued, 
delivery,  24S1. 
directory,  provisions  as  to,  2441. 

what  requirements  are  directory,  2441. 

insurance  policies,  2441,  2442. 

use  of  word  "may,"  2442. 
estoppel  of  corporation  to  set  up  informality,  2444. 
extraterritorial  effect  of  charter  provisions  and  statutes,  9349. 
general  rules,  2434. 
implied  contracts,  2449. 
mandatory  provisions  as  to,  2443. 

effect,  2443. 

as  precluding  action  where  contract  wholly  executory,  2444. 

where  contract  executed  on  one  side,  2445. 
mistake  in  corporate  mime,  2449,  1693.    "    ' 
mortgages,  2279-2299. 

irregularities  in  as  defense  to  foreclosure  suit,  2361. 
necessity  for  writing,  2436. 

statute  of  frauds,  2436. 

charter  requirements,  2436. 

insurance  policies,  2437. 
negotiable  paper,  2462. 

who  must  sign,  2463. 

indorsements,  2464. 

use  of  word  "I"  or  "we,"  2465. 

signing  corporate  name  "per"  or  "by,"  2466. 

where  name  of  corporation  not  disclosed,  2466. 

where  corporate  name  only  in  signature  after  name  of  officer, 
2470. 

where  corporate  name  followed  by  name  of  officer  and  title  of 
office,  2472. 

where  promise  that  of  corporation  and  persons  sign  as  indi- 
viduals, 2475. 

where  promise  in  name  of  officers  as  officers,  2476. 

where  signature  "for"  named  corporation,  2478. 

use  of  word  "as,"  2479. 

name  of  corporation  at  top  or  on  side,  2479. 

effect  of  corporate  seal,  2480. 

effect  of  direction  to  charge  to  corporation,  2481. 

effect  of  Negotiable  Instruments  Law,  2481. 

paper  as  payable  to  corporation,  2483. 
noncompliance  as  defense  to  corporation,  2445. 

where  contract  executed  on  other  side,  2445. 

where  charter  or  statute  makes  contract  void,  2446. 

action  on  promissory  notes,  2446. 

waiver  of  by-law,  2447. 

where  corporatioui  has  received  no  benefits,  2447. 
notice  of  charter  provisions  in  case  of  foreign  corporations,  9347. 
parol  evidence  to  show  who  bound  by,  2493. 

ambiguity  as  test,  2494. 

as  against  third  persons,  2497. 
personal  or  corporate  liability  in  general,  2439. 
power  to  sign  as  same  as  power  to  contract,  2438. 
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Execution  of  Corporate  Instruments — Continued. 

provisions  as  to  as  applicable  to  foreign  corporations,  9353. 
ratification,  245 1.  ■-,'■■■ 

deed,  2451. 
recording,  2451. 

regulations  as  applicable  to  contracts  made  outside  state,  9338. 
resolution  as  contract,  2434. 
sealed  instruments,  2451. 

deeds,  24S1-2453. 

chattel  mortgages,  2453. 

seal  as  equivalent  to  signature,  2453. 

corporate  name  in  signature,  necessity  for^  2454. 

who  must  sign,  2456.         i  r 

execution  by  stockholders,  2456. 

subscribing  witnessesi  2457. 
simple  contracts,  2457. 

letters,  2457. 

proper  officer  to  sign,  2458. 

signature  of  corporate  name,  2458.  ■ 

signature  "for,"  2459. 

adding  officer's  title  to  signature,  2460. 

where  title  of  officer  not  added,  2460. 

contract  made  in  name  of  .third  person,  2461. 

Executions 

against  corporation  as  condition  precedent  to  action  against  stock- 
holders, 7398. 

where  impossible  or  useless,  740S. 

sufficiency  of  proceedings  under,  7413. 
against  pledged  stock,  6647.. 
against  stockholders  on  judgment  against  corporation,  4862-4875, 

4841. 
as  condition  to  action  against  officers,  4193. 

statutory  liability  of  officers,  3904.  , 

as  condition  to  creditors'  bill,  4945,  4947,  and  see  Creditor's  Bill. 

action  to  recover  unpaid  subscriptions,  7122. 
corporate  bonds  as  subject  to,  4875. 
corporate  property  as  subject  to,  4841. 

public  service  corporation's,  4890. 

property  necessary  for  use,  4891. 
railroad  property,  4892. 

after  dissolution  of  corporation,  9207^  4903. 

after  insolvency  of  corporation,  4901.': 

after  appointment  of  receiver,  4905-4940,  iB904. 

after  appointment  of  receiver  for  foreign   corporation,  9749, 
4908. 

bank  property,  4876-4882. 

national"  banks,  4882-4885. 

insurance  policies^  4886. 

rolling  stocTc  of  railroads,  4895.  , 

goods  in  possession  of  carrier,  4897. 

franchises,  4842. 

exemptions,  4846. 
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Executions — Continued, 
execution  sales 

of  all  of  property  as  dissolving  corporation,  9053. 

of  railroad  as  ground  for  forfeiture  of  charter,  9116. 

power  of  corporate  officers  to  purchase  at,  3S34-3S46. 

purchase  at  as  doing  of  business  by  foreign  corporation,  9995 
note. 

right  of  foreign  corporations  to  purchase  at,  9819,  9822. 

rights  of  purchaser  of  stock  at  to  registration  of  transfer,  6384. 
form- of  writ,  4911. 
levy,  4924. 

as  creating  preference,  8709. 

before  appointment  of  receiver,  4905,  8904. 
remedy  by  as  precluding  receivership,  8885. 
reorganization  in  connection  with  execution  sales,  8482,  and  see 

Reorganization, 
return  of  service,  4930. 

return  unsatisfied  as  evidence  of  insolvency,  8613,  8614. 
shares  of  stock  as  subject  to,  5632  et  seq,  4847  et  seq. 

at  common  law,  4847. 

by  statute,  5635,  4848. 

situs  of  stock,  5640,  4851. 

effect  of  sale  or  transfer  as  security,  4856. 

where  transfer  not  registered,  6361-6381. 

mode  of  levy,  4860. 
supplementary  proceedings,  see  Supplementary  Proceedings, 
to  enforce  collection  of  fine  for  contempt,  5577,  5578. 
to  enforce  individual  liability  of  stockholders,  7368,  4864. 

nature  of  proceeding,  7370. 

as  violation  of  due  process  of  law,  7371. 

remedy  as  exclusive,  7372,  4864. 

proceeding  on  motion,  4866. 

notice,  4867. 

return,  4869. 

showing  exhaustion  of  corporate  property,  4869. 

extent  of  lien,  4870. 

time  when  liability  of  stockholder  fixed,  4872. 

set-off,  4874. 

effect  of  death  of  stockholder, '4874. 

Executive  Committee 

acting  as  a  whole,  3180. 

acts  of  majority,  3180., 
liability  of  directors  for  negligence  of,  3746. 
notice  of  meetings,  3062. 
power  of  corporation  to  vest  corporate  management  in,  2915. 

validity  of  by-laws  vesting  management  in,  1010. 
powers,  3178-3181. 

when  meeting  of  full  board  has  been  called,  3179. 

delegation  of  power  to,  3148,  3150. 

approval  of  corporate  notes,  2441. 

contracts,  3134  note. 

delegation  of  authority  by,  3151. 
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Executive  Committee — Continued. 

powers — continued. 

fixing  salaries,  3997. 

motion  to  dismiss  appeal,  4773. 

removal  of  officers,  3010. 
quorum,  3073. 
taking  vacation  as  negligence,  3732. 

Executive  Officers 

see  President,  Secretary,  Treasurer,  Vice-President,  etc. 

Executors  and  Administrators 

see  also  Estates  of  Decedents. 

dividends  as  assets  of  estate,  6158  et  seq.' 

effect  of  unregistered  transfer  of  stock  by  decedent,  6335. 

enforcement  of  lien  on  stock  against  estate,  5977. 

estoppel,  by  privity,  to  deny  corporate  existence,  755. 

fiduciary  relation  toward  legatee,  6533  note. 

joinder   of  in   suit  against  officer,   3952. 

liability  as  stockholder,  7271. 

necessity  for  transfer  of  stock  of  decedent  to,  7312. 

notice;  to  of  meetings  of  stockholders,  2735. 

notice  to  of  sale  of  pledged  stock,  6675  note. 

of  nonresident,  power  to  sue  foreign  corporations,  10218  and  notes. 

pledge  of  stock  by,  6454  et  seq. 

power  of  corporation  to  act  as,  1887. 

foreign  corporation,  9874,  9877. 
power  of  foreign  corporation  to  sue  as  such,  9883. 
powers  and  rights 

action  for  conversion  of  shares  of  stock,  5660. 

action  for  refusal  to  transfer  stock  on  books,  6402. 

against  pledgee  of  stock,  6662. 

bringing   stockholders'   suit,   6892. 

dividends,  6207,  6155. 

giving  proxy,  2829. 

inspecting  corporate  books,  4116. 

voting  stock,  2805. 
proof  on  registering  transfers  of  stock,  6417. 
purchase  of  stock  from  as  notice  of  restrictions,  6452-6461.. 
registering  stock  in  name  of,  6385. 
transfer  of  shares  of  stock  by,  6446,  6447, 

Executory    Contracts 

see  also  Executed  Contracts,  Sales. 

effect  of  ultra  vires,  2594  et  seq.,  and  see  Ultra  Vires. 

sales  of  stock,  see  Sales. 

Exemplary  Damages 
see   Damages. 

Exemptions 

as  passing  to  reorganized  company,  8578. 
effect   of  consolidation   of  exempted   corporation,   8358-8368. 
exemption  enjoyed  by  only  one  corporation,  8363. 
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Exemptions — Continued. 

effect   of   consolidation   of  exempted   corporation — continued. 

exemption  from  taxation,  8364. 

rate  exemptions,  8366.  r ' 
from  service  of  process,  see  Service  of  Process, 
from   taxation,   see  Taxation, 
in  assignment  for  benefit  of  creditors,  8630. 
of  corporate  members  from  personal  liability  for  corporate  debts 

as  criterion  of  corporate  existence,  IS. 
of  property  by  statute  from  levy,  4846. 
of  shareholders  in  Massachusetts  trust  from  liability,  10479. 

Exhausting  Other  Remedies 

see  Mandamus,  Injunction,  Equity,  Liabilities  of  Officers,  Liabili- 
ties  of   Stockholders. 

Exhibitions 

see  Gifts,  Fireworks,  Expositions,  Fairs. 

Exigencies  of  Business 

as  requiring  sale  of  all  of  corporate  property,  2158,  6823. 

Existence  of  Corporation 

ste  Corporate  Existence. 

Existing  Law 

meaning  of,  994. 

Expenses 

see  also  Disbursements. 

deduction  in  determining  profit,  6092. 

of  operation  before  appointment  as  receiver  as  preferred  claim, 

8991  et  seq.,  and  see/  Operating  Expenses, 
of  receivership  as  prior  claim,  8987,  8981. 

priority  against  receiver's  certificates,  8958. 
of  reorganization,  8513,  8538. 
power  of  receiver  to  incur,  8932. 
reimbursement  of   officer  for,  4020. 

Expert  Accountants 

foreign  corporation  as  engaged  in  business  of,  9958. 

power   of  president  to   employ,   3208. 

right  to  aid  of  in  inspecting  corporate  books,  4115. 

Expert  or  Opinion  Evidence 

as  to  insolvency,  8614. 
in  general,  4710. 

Exp'ration  of  Charter 

see  Time,  Dissolution,  Extensions,  Repeal,  De  Facto  Corporations, 

.     Estoppel. 

Expositions 

corporation  as  exhibitor  as  obtaining  place  of  business,  841. 
pov/cr  to  c-eatf  corporation  to  make  exhibits  of  state  at,  240. 
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Express  Companies 

Adams  Express  Company  as  qua,si  corporation,  30. 
as  created  for  industrial  pursuits,  131,  233. 
as  joint  stoclc  companies,  30  et  seq.,  9287. 
foreign  corporations 

license  fee  or  tax,  9SSS,  9913  note. 

privilege  tax  regulation  of  commerce,  9644. 

requiring  license  as  interference  with  commerce,  9S29,  9S33. 

regulation  or  taxing  of  as  interference  with  interstate  com- 
merce, 9SS6,  9SS9-9S61. 

power  to  interpose  defenses,  10102  note/ 

who  is  managing  agent  of  on  whom  process  may  be  served, 
10385  note, 
governmental  regulation  of,  7668,  7763. 

deliveries,    7764. 

uptown  office,  7764.         A 

requiring  delivery  at  residence  or  place  of  business,  7697. 

regulation  of  as  interference  with  interstate  commerce,  7683. 

Sunday  laws  as  interference  with  interstate  commerce,  7686. 

license  fee,  '773S. 

jurisdiction  of  Interstate  Commission  over,  7664. 
mandamus  to  compel  performance  of  duties,  5064. 
power  to  create  corporation  under  particular  statutes,  194. 
taxation  of  as  class  legislation,  7943,  7949. 
taxation  of  as  interference  with  interstate  commerce,  7992,  8000, 

8008,  8012-8014. 
taxation  of  property  outside  state,  8098. 
United  States  Express  Company  as  corporation,  36. 

Expressio  Unius  Est  Exclusio  Alterius 

application  of,  1082,  1747,  1809,  2050,  9861  note. 

lExpulsion 

of  members,  6737  et  seq. 

,, power  of  corporation,  6739. 
by-laws  as  to,  6742. 
grounds,  6741,   6745 ,  et   seq. 
for  fraud  in  application,  6731. 
good  faith,  6754. 
waiver  of  cause  of,  6755. 
procedure  to  expel,  6755. 
waiver  of  irregularities  in,  6764. 
estoppel  to  object   -J,  6766. 
review  by  courts,  6766. 
remedies   for  wrongful '  expulsion,  6770. 

injunction,  6771,  6772. 

collateral  suit,  6773. 

action, to  recover  damages,  6773. 

necessity  for  first  exhausting  remedies  within   organiza- 
tion, 6775.        ,  I ' 

Extensions 

,    as  covered  by  railroad  mortgage,  2264. 
of  charter,  883-898. 
definition,  884. 
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« 

Extensions — Continued. 

of  charter^^continued. 

power,  884. 

effect  of  nonconsenting  stockholders,  887. 

by  special  act,  888. 

under  general  laws,  890. 

effect,  894. 

acceptance,    898. 

as  creation  of  new  corporation,  8568. 

as  bringing  charter  within  reserved  power  to  amend  or  repeal, 
7594. 

reorganization  distinguished,  8469. 
of  gas  mains,  7762. 
of  pipe  line,  7763. 
of  railroad  lines,  requiring,  7739. 
of  water  pipes,  7763. 

Extinguished  Debts 

see  also  Payment,  Release. 

liability  of  corporate  officers  for,  3895,  4184. 

Extra '  Compensation 

to  officers,  4021,  and  see  Compensation. 

Extra  Services 

compensation  of  officers  for,  3985-3992. 

Extraordinary  Dividends 

what  are,  6174-6178,  and  see  Dividends. 

Extraordinary  Meetings 

see  Corporate  Meetings. 

Extraterritorial  Effect 

acts  outside  state,  see  Foreign  Corporations,  Outside  State, 
of  penal  statutes,  7463  et  seq.,  6510. 

what  are  penal  statutes,  see  Statutes. 


F 

Factions 

dissensions  as  ground  for  receiver,  8866. 
duty  of  officers  to  not  favor,  3677. 

Factors 

see  also  Brokers. 

consignment  of  goods  to  as  constituting  doing  business  by  foreign 

corporation,  9982. 
sales  by  as  interstate  commerce,  9606. 

Failing  Corporations 

see  Insolvency,  Bankruptcy,  Assignments  for  Benefit  of  Creditors, 
,  Receivers,  Dissolution,   Reorganization. 
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Failure 

,of  corporation,  what   is,   7252,  and  see   Insolvency,   Bankruptcy, 
Dissolution,  Receivers. 

Fair  Value 

phrase  construed,  5882  note. 

Fairs 

see  also  Agricultural  Societies,  Expositions,  Gifts, 
annulling  charter  of  for  permitting  gambling,  9106. 
power  of  corporation  to  donate  money  for  or  guarantee  expenses, 
1877,  2153. 

False 

see  Fictitious,  Fraud,  Libel  and  Slander,  and  titles  immediately 
following. 

False  Entries 

in  corporate  books,  statutory  prohibition,  4079. 

False  Imprisonment 

exemplary  damages,  5284. 
liability  of  corporation   for,   5223. 

liability  because  of  ratification,  5213. 
liability  for  acts  of  special  police  officer,  5260. 
liability   of  foreign   corporation   for,   9897. 

power  of  nonresident  to  sue  foreign   corporation  for,   10231 
note. 

False  Pretenses 

corporation  as  person  within  statute,  72  note, 
criminal  liability  of  officers,  3968. 

False  Reports 

liability  of  officers  for,  4173,  4196,  3883,  and  see.  Reports, 
pleading,  4207. 

False  Representations 

see   Fraud. 

Fares 

see   Rates. 

Farm  Out 

phrase  construed,  2192.  , 

Fanning 

see  Agricultural  Corporations,  Fairs. 

Favors 

see  also  Factions. 

duty  of  corporate  officers  to  avoid  favoring  part  of  stockholders, 
3677. 

Federal  Constitution 

see  also  Constitutional  Law. 
anti-trust  statutes  as  violating,  5433. 
by-laws  in  violation  of,  992. 
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Federal   Constitution — Continued.* 

corporation  as  citizen,  823  et  seq. 

within  Fourteenth  Amendment,  823. 
corporations  as  persons  within,  72. 
creation  of  corporations  in  violation  of,  347. 
due  process  of  law,  see 'Due  Process  of  Law. 
equal  protection  of  the  laws,  see  Equal  Protection  of  the  Laws, 
grant  of  power  to  create  corporations,  357. 
impairing  contracts,  see  Impairment  of  Obligation  of  Contracts, 
interstate  commerce,  see  Commerce, 
statutes  relating  to  foreign  corporations  as  violating,  see  Foreign 

Corporations, 
vested  rights,  see  Vested  Rights. 

Federal  Corporations 

see  National  Corporations. 

Federal  Coui'ts. 

L    In  General. 
actions  in  as  ground  for  forfeiture  of  charter,  9100. 
decisions  of  as  binding  on  state  courts 

as  to  construction  of  statutes  as  confirfed  to  intrastate  busi- 
ness, 9541. 

as  to  questions  of  commerce,  9514. 
effect  in  of  failure  of  foreign  corporation  to  comply  with  statutes, 

10104. 
following  state  decisions 

as  to  abatement  of  actions,  4279. 

as  to  construction  of  statutes  of  limitations,   10279. 

as  to  effect  of  ultra  vires,  2599. 

as  to  construction  of  state  statutes,  9542. 

as   to   effect   of  acts   of   foreign   corporation   which   has   not 
complied  with  statutes,  10104. 

as  to  effect  of  contract  prohibited  by  state  statute,  2712. 

as  to  liability  for  watered  stock,  5924. 

as   to   mortgage   covering   after   acquired   property,   2260. 

as  to  power  to  mortgage,  2237. 

as  to  service  of  process,  10440,  10437.  ,  , 

as  to  validity  of  creation  of  corporation  by  special  act,  449. 

as  to  what  constitutes  doing  business  by  foreign  corporation, 
9969. 

as  to  whether  state  statute  is  penal,  7236. 

statutory  liability  of  stockholders,   7206. 
foreclosure  suits  where  trustee  a  foreign  corporation,  9881. 
form  and  sufficiency  of  process,  4403. 
formation  of  corporation  to  invoke  jurisdiction  of,  65  note, 
pleading  in,  4628. 

jurisdictional   facts,   4566.  * 

removal  of  causes  to,  see  Removal  of  Causes, 
rule  in  as  to  effect  of  ultra  vires  contracts  executed  .on  one  side^ 

'only,  2600. 
service  of  process,  4411,  10436. 

following  state  practice,  10437. 
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Federal  Courts — Continued. 

service  of  process — continued. 

equity  and  admiralty  cases,  10438. 

patent  infringement  cases,  10438. 

following  construction  of  state  stJitutes,  10440. 

place  of  service,  4459. 

practice  in  as  to  setting  aside  service  of  process,  10448. 
transfer  to  enable  party  to  sue  in  as  fraudulent,  8667. 
venue,  4350-4352. 

as  dependent  on  residence  df  corporation,  851. 

II.    Powers  and  Jurisdiction. 

actions  against  consolidation  of  foreign  and  domestic  corpora- 
tions, 8458. 
attachment  against  foreign   corporations, ,  4832. 
companies  as   citizens  for  jurisdictional  purpgses,  9287,   31. 

joint  stock  conipanies,  9287,  31. 

corporations,  826,  74.  , 

citizenship  of  domesticated  foreign  corporation,  9314,  830. 
compelling  restitution  of  dividends,  6220. 
conflict  with  state  courts  where  corporation  insolvent,  8620. 
creditor's  suits,  7124. 
dissolved  corporation,  actions  by,  9202. 
domestication  as  depriving  foreign  corporations  of  right  to  resort 

to,  9309. 
eminent  domain  proceedings,  9871. 
foreclosure  of  mortgages,  2342,  2343-2346. 
over  corporations  in  general  4310-4318. 

alignment  of  parties  to  ascertain  diversity,  4317. 

corporation   created   by   territory,,  9277. 

actions  against  foreign  corporations,  10234,  1020S,  10210  note, 
10212. 

foreign  corporations   domesticated  in  another  state,  9280. 

prohibition  against  actions  by  foreign  corporations  in,  9500. 

right  of  foreign  corporations  to  resort  to  as  barred  by  ex- 
clusion from  state  courts,  9937  note. 

national  corporations,   10435. 
national  banks,  9275,  867.  , 
railroads  created  by  Congress,  9274. 
receiverships 

conflict  with  state  courts  in  regard  to  receivers,  9811,  8839, 
8934,  8961. 

actions  against  receivers,  8941. 

action  by  receivers,  7384,  8934. 

claims  against  receivership,  8961. 

ancillary  receiver,  9797. 

receiver  for  foreign  corporation,  9758,  9769. 
state  statute  as  authorizing  action  by  stockholders  or  creditors  in 

to  dissolve  corporation,  9166. 
state  statutes  as  to  receivers  as  applicable  in,  8851. 
state  statutes  governing  priorities  as  applicable  in,  8983. 
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Federal  Courts — Continued. 

stockholders'  suits,  6970. 

right  of  subsequent  stockholder  to  sue,  6893. 

request  to  sue  as  condition,  6940. 

allegations  in  complaint,  6997. 
suits  by  creditors  on  unpaid  subscriptions,  7108. 

Federal  Government 

as  corporation,   110. 

as  foreign  corporation,  9270  note. 

as  preferred  creditor,  868S. 

bankruptcy  laws,  see  Bankruptcy. 

constitution,  see   Federal   Constitution. 

constitutional   prohibition    against    impairment    of   contracts    not 
applicable  to  United  States,  7S68. 

control  over  corporations   created  by  Congress,  7S67,  927S. 

corporation  as  agent  of,  power  of  state  to  exclude  or  restrict  as 
foreign  corporation,  9446. 

corporations  created  by  as  domestic  or  foreign  corporations,  865. 

courts,  see  Federal  Courts. 

power  of  state  to  regulate  national  corporations,  7665. 

power  to  authorize  consolidation  of  interstate  corporations,  8444. 

power  to  create  corporations,  357-360. 

dependent  on  purpose  of  corporation,  171. 

power  to  extend  corporate  life,  884. 

power  to  regulate  corporations,  7662. 

Interstate  Commerce   Commission,  7664. 
regulating  rates,  7776. 

power  to  tax  corporations,  7971. 

status  of  corporations  created  by,  9272,  and  see  National  Corpo- 
rations. 

taxation  of  property  of  by  state,  8028. 

Fee  Simple 

power  of  corporation  to  take,  2063. 

Fees 

see  also  Compensation,  Costs, 
commissions,  see  Commissions, 
incorporating  fees,  437,  8278. 

failure  to  pay  as  precluding  de  facto  corporation,  616. 

liability  of  reorganized  corporation  for,  8600. 

on  consolidation  of  corporations,  8337. 

on  consolidation  of  foreign  and  domestic  corporation,  8454. 
license  fees,  7727. 

power  to  require  for  use  of  streets,  7728. 

as  rental  for  use  of  streets,  7730. 

where  right  to  use  street  has  been  granted  by  state  or  United 
States,  7731. 

reasonableness  of,  7732. 

failure  to  pay,  as  dissolving  corporation,  9058. 

liability  for  lessee  for,  2220. 

on   foreign   corporation   as   impairing  obligation   of  contract, 
9476. 
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Fees — Continued. 

license  fees — continued. 

on  merchants  using  trading  stamps,  9624. 

payment  of  as  condition  to  right  to  sue,  4262. 

retaliatory  statute  as  to  fees  imposed  on  foreign  corporations, 

9497. 
as  interference  with  commerce,  9551,  95S3. 

for  use  of  streets  for  poles  and  wires,  9S73,  9551. 

telegraph  company,  9572. 

requiring  from  foreign  corporation,  9526,  9529,  9523  notes, 

9909. 
insurance  companies,  9910. 
for  maintaining  oiifice,  9913. 
constitutionality,  9914. 
power  of  municipal  corporation,  9915. 
time  of  payment,  9916. 
of  attorneys,  see  Attorneys. 
■        of  corporate  officers,  see  Compensation, 
of  receiver,  see  Receivers, 
on  amendment  of  charter,  7634.  ' 

on  change  of  corporate  name,  1710. 
on  increase  of  capital  stock,  5690. 

Fellow-Servants 

creating  coi-porate  liability  for  acts  of  as  denial  of  equal  protection 
of  laws,  7703. 

Felony 

see  also  Criminal  Law. 

liability  of  corporation  for,  S39S. 

Females 

see  Married  Women. 

Fences 

liability  of  lessee  for  failure  to  maintain,  2219  note, 
requiring  fencing  of  railroad  tracks,  7749. 
regulation  as  class  legislation,  7706. 

Fenders 

requiring  on  street  cars,  7752. 

Ferry 

duty  to  operate,  1796. 
mandamus,  5064. 
power  of  railroad  company  to  run,  1833. 

Ferry  Companies 

as  subject  to  regulation,  7668. 

power  of  state  to  regulate  rates  of  interstate  ferry  company, 
.     '  .7788.  ■ 

limiting   exclusive   rights    under    reserved   power   to   amend 
charter,  7616. 
foreign  corporations,  what  constitutes  doing  business,   10020. 
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Ferry  Companies — Continued. 

forfeiture   of  charter,   grounds,  9108. 

nonuser  of  franchises,  9115,  9120  note, 
license  fee  as  interference  with  commerce,  9SSS. 
place  vyhere  boats  are  taxable,  8138. 
power  to  use  boats  for  other  purposes,  1813. 
taxation  of  as  interference  with   interstate  commerce,  8016. 

taxation  of  boats,  9560. 

Fertilizer  Companies 

power  to  buy  cotton  for  future  delivery,  1828. 

Festival 

power   of  corporation  to   guaranty  payment  of   expenses  of,   or 
donate  money  for,  1877,  2153. 

Fictions 

entity,  see  Corporate  Entity. 

to  confer  jurisdiction  in  action  against  foreign  corporation,  10218. 

to  cover  underpayment  for  stock,  5933-5935. 

Fictitious 

increase  of  capital  stock,  5684. 
increase  of  indebtedness,  see  Debt  Limits, 
stock,  5838,  and  see  Watered,  etc..  Stock. 
,  subscriptions,  see  Subscriptions  to  Stock. 

Fictitious  Bonds 

rule  against,  1941. 

Fictitious  Indebtedness 

in  connection  with  corporate  bonds,  1941,  1948. 

Fictitiously  Pad  Up  Stock 

see  Watered  or  Fictitiously  Paid  Up  Stocjc. 

Fidelity  Bonds 

as   inuring  , to   consolidated   corporation,   8354,   and   see   Official 

Bonds, 
collection    of   premiums   on   outside   state   as    doing  of   business 

outside  state,  10312. 
liability  of  agent  on  where  foreign  corporation  has  not  complied 

with  statutes,  10074.  -  , 

taking  of  by  foreign  corporation  as  constituting  doing  business, 

9958,  10012. 

Fidelity  Companies 

see  Trust  Companies, 

Fiduciaries 

officers  as,  3507-3521. 

Fiduciary  Relat'ons 

see  also  Promoters,  Officers,  Directors,  Trust  Fund  Doctrine. 
as  affecting  sale  of  stock,  6533,  6542. 

Fieri  Facias 

see  Execution. 
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Fifth  Amendment 

corporation  as  persons  within,  73,  and  see  Due  Process  of  Law. 

Fights 

see  Prize  Fights. 

Filing 

see  also  Recording, 
amendment  of  charter,  7634, 
annual  reports,  4165. 
time,  4166. 
place,  4167. 
assignment  for  benefit  of  creditors,  8629. 
consent  of  stockholders  to  mortgage,  2277. 
consolidation  agreement,  8336. 
fees,  see  Fees, 
incoipporation  papers,  424-437. 

as  condition  to  corporate  existence   or  power  to  commence 

business,  378.. 
waiver  of  defect  in  failure  to  file,  387. 

want  or  insufficiency  as  precluding  de  facto  corpora,tion,  608. 
requirements    in   case   of   foreign   corporations,   9280,   9308,   9491, 
9637,  9638,  9907. 
as   domesticating  corporation,   9303. 
as  condition  to  acquiring  personal  property  or  protecting  it 

by  actions,  9815. 
requiring  foreign  corporation  to  file  copy  of  charter  as  denial 

of  equal  protection  of  the  law,  9457. 
as  impairing  obligation  of  contract,  9478. 
as  affecting  right  to  sue  of  corporation  engaged  in  interstate 

commerce,  9647. 
want  of  as  invalidating  conveyance  of  real  estate,  9822. 
transfers  of  stock,  6315. 

Financial  Condition 

see  also, Insolvency. 

reports  as  to,  see  Reports. 

statements  as  to  as  fraudulent,  3780-3796. 

warranty  as  to  on  sale  of  stock,  6578. 

Financial  Powers 

see  Powers  of  Corporations. 

Findings 

see  also  Judgments  and  Decrees. 

of  public  service  commission  as  conclusive,  7883  et  seq. 

Fines 

see  also  Criminal  Law,  Penalties. 

as  substitute  for  dissolution,  9095,  9149. 

by-laws  imposing,  1075. 

enforcement  of  against  corporations,  5577,  5578. 

failure  to  pay  as  ground  for  expulsion,  6749. 

in  quo  warranto,  5038. 

punishment  for  contempt,  S576-S578.      ... 

punishment  for  corporate  crimes,;  5375,  5395,  5396. 


10730  INDEX. 

iSf.**""""*  ""  *°  pages.— Vol.   1,  pp.   1-1114;  Vol.    2,   pp.   H16-2223;  Vol.    3,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    B,    pp.    4673-5986;    Vol.    6,    pp.    6987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10522.] 

Fire  Department 

see  also  Firemen. 

dissolution,  effect  of  on  title  to  property,  9192. 

withdrawal  of  city  aid  as  dissolving  corporation,  90SS. 

Fire  Insurance 

see  Insurance  Companies,  Insurance. 

Fire  Insurance  Patrol  Corporation 

liability  for  torts,  5365. 

Firemen 

free  transportation  on  street  cars,  7821. 

Fires 

defenses  in  actions  for  by  foreign  corporation,  9890. 

fire  company  as  public  or  quasi  public,  108. 

imposing  liability  on  railroads  for  as  class  legislation,  7705. 

liability  of  lessee  for,  2219  note. 

liability  of  receiver  for  injuries  from,  8945. 

Fireworks 

liability  of  directors  for  negligence,  3776. 

Firms 

see  Partnership. 

First  Meeting 

see  Organization. 

Fiscal  Agent 

see  Treasurer. 

Fish  Packing  Company 

as  manufacturing  company,  8806. 

Fishing 

license  for  as  violating  prohibition  against  acquiring  ownership 
of  land,  9824  note. 

Fishing  Club 

liability  for  acts  of  servant  in  shooting  trespassers,  5219  note. 

Fixtures 

as  covered  by  mortgage,  2424. 

Fly  Power 

definition,  6308  note. 

For 

meaning  of  word,  2459,  2478. 

"For  Any  Other  Lawful  Business" 

as  broadening  power  to  create  corporation,  193-198. 

For  Temporary  Purposes 

construction  of  phrase,  1896. 

Forcible  Entry  and  Detainer 

power  of  foreign  corporation  to  sue,  9888. 


INDEX.  10731 

[References  are  to  pages. — Vol.   1,  pp.   1-1114;  Vol.   2,  pp.  111B-S22S;  Vol.   S,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5,    pp.    4673-5986;    Vol.    6;    pp.    6987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    860B-9898;    Vol.    9,    pp.    9899-10B22.] 

Foreclosure 

Foreclosure  of  mortgages  is  treated  of  as  part  of  the  chapter  on 

Mortgages  at  the  beginning  of  volume  3. 
by  action,  2330. 

mortgage  remedies  as  bar,  2333. 
by  pledgee  of  stock,  6669,  6685. 
conditions  precedent 

request  of  bondholders 'to  sue,  ?335. 
consolidation  of  actions,  2331. 
decree,  2366.  / 

deficiency  decree,  2366. 

adverse  titles,  2367. 

where  principal  not  due,  2367. 

provisions  as  to  sale,  2369. 

ordering  sale  as  entirety,  2372. 

ordering  sale  without  right  pf  redemption,  2372. 

fixing  time  to  pay,  2374. 

reservations  as  to  priorities  and  rights  of  parties,  23.75. 

including  attorney's  fees,  2376.  , 

effect  as  res  adjudicata  or  bar,  2377. 

amendment  or  modification,  2378.    /     , 

vacating  or  setting  aside,  2379. 

decree  as  invalid  because  to  failure  of  foreign  corporation  as 
trustee  to  comply  with  statutory  requirements,  9880. 
default,  what  constitutes,  2336. 

default  in  payments,  2337. 

waiver  of  default,  2341. 
defenses,  2359. 

agreement  of  third  person  to  pay,  debt,  2360. 

lease  of  property  by  mortgagor,  2360. 

excess  of  bonds,  2360. 

failure  to  file  copy  of  charter,  2360. 

motives,  2360. 

want  or  failure  of  consideration,  2360. 

irregularities  in  executing  mortgage,  2361. 

matters  relating  to  default  in  payment,  2363. 

diversion  of  proceeds,  2363,  2364. 

usury,  2363. 

fraud,  2364. 

fraud  in  incorporation,  664.  , 

ultra  vires  where  all  of  stockholders  consent,  1776,  1777. 

want  of  legal  incorporation,  725. 
distribution  of  proceeds,  2403.  ,   ., 

as  between  bondholders,  2405.  ,  i 

where  bonds  are  pledged,  2407.  ■    . 

priorities  between  interest  and  principal,  2407.  ^  / 

priorities  between  bonds  of  same  issue,  2408. 

priorities  between  different  mortgages  or  bond  issues,  2409. 
in  case  of  overissue,  2411.         ,  '  ' 

priorities  as  between  mortgage  and  other  liens  or  claims,  2411. 
judgments,  2412. 
date  of  lien,  2412. 
what  constitutes  lien,  2413. 
IX    Priv.  Corp. — S3 
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Foreclosure — Continued. 

distribution  of  proceeds — continued. 

priorities   as    between    mortgage    and    other   liens    or   claims 
— continued. 

where  old  bonds  exchanged  for  new,  2414. 
necessity  for  recording  mortgage,  241S, 
purchase  price,  2415. 
condemnation  claims,  2416; 
priorities  as  against  unsecured  creditors,  2416. 
construction  claims,  2418. 
operating  expenses,  2420. 
priorities  as  to  after  acquired  property,  2421. 
conditional  sales,  leases,  etc.,  2423. 
fixtures,  2424. 

lien  not  bona  fide  or  subsequent,  2425. 
eflfect  of  acquisition  of  equitable  or  legal  title,  2426. 
mortgage  of  property  not  in  existence,  2426. 
priorities  as  affected  by  statutes,  2427. 
labor  claims,  2427. 
mechanic's  liens,  2429. 
judgments  for  torts  or  labor,  2429. 
taxes  as  prior  lien,  2431. 

preferred  stock  as  prior  lien,  2431. 
who  may  question  priority,  2431. 
eSFect 

as  dissolving  corporation,  9053,  2401. 
as  discharging  stock  subscriptions,  1463. 
evidence,  2364. 

producing  bonds,  2364. 
burden  of  proof,  2365. 
injunction  against,  2336. 
grounds,  2336. 
by  bankruptcy  court,  2336. 
intervention,  2350. 

by  bondholders,  2350. 
by  stockholders,  2355. 
by  third  persons,  2357. 
joinder,  foreclosure  of  two  or  more  mortgages  together,  ,2331. 
jurisdiction,  2342. 

interstate  corporation,  2342. 

where  property  situated  in  different  states  and  owned  by  con- 
solidation of  foreign  and  domestic  corporations,  S^S?. 
federal  courts,  2343. 
concurrent  jurisdiction,  2345. 
of  lien  on  stock,  5979. 
parties,  2346. 

plaintiffs,  2346. 
defendants,  2347. 
pleading,  2364. 

foreign   corporation,   pleading   charter   or    corporate   power, 
10202. 
purchaser's  title,  rights  and  liabilities,  2389. 
liability  for  debts  and  claims,  2390. 
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ForecIosure^Continued. 

purchaser's  title,  rights  and  liabilities — continued, 
claims  imposed  by  decree,  2391. 
duties,  2394. 

contracts  as  binding  on,  2394. 
statutory  liability,  2396. 
title  and  rights,  2397. 
title  to  franchises,  2399. 
suits  by  purchaser,  2401. 
as  includiii^  exemption  from  taxation,  8262. 
redemption,  2401. 
reorganization  in  connection  with  foreclosure  sale,  8482,  and  see 

Reorganization, 
sale,  2380. 

public,  2380. 
notice,  2380,  2381. 
appraisement,  2380. 
by  whom,  2380. 
who  may  purchase,  2381. 
party  to  mortgage,  2381. 
majority  stockholder,  2381. 
director  or  other  officer,  3542,  2381. 
stockholder,  2382. 
trustee,  2382,  2323,  8549. 
bondholders,  8547,  8548. 
foreign  corporation,  9819. 
bids,  2384. 
'>        duty  of  trustee  to  bid  in  property,  2323. 

agreements  to  prevent  competition,  2384. 
postponement,  2385. 
confirmation,  2385. 
reopening.  2386. 
setting  aside,  2387. 
set-off  and  counterclaim,  2364. 
strict  foreclosure,  2332. 
time  to' sue,  2341. 
who  may  foreclose 

bondholders,  2301-2304. 

mortgagee  after  appointment  of  receiver,  8905. 

president,  3239. 

receiver,  8837,  8833. 

receiver  in  another  state,  9788. 

foreign  corporation,  9432. 

engaged  in  interstate  commerce  but  which  has  not  com- 
plied with  state  conditions,  9649. 

Foreign  Commerce 
see  Commerce. 

Foreign  Corporations 

The  chapter  on  "Foreign  Corporations"  is  contained  in  volumes  8 
and  9.  However,  marij^  rules  relating  to  such  corporations  are 
found  in  other  chapters  as  will  be  noticed  in  the  following 
index  lines. ■ 
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Foreign  Corporations — Continued. 

I.      GENERAtjCONSIDERATIONS. 

II.    What  Are  Foreign  Corporations. 

III.  Status  As  Person,  Resident,  Citizen,  etc. 

IV.  Domestication  of. 

V.  Constitutional  Protection. 

VI.  Internal  Affairs,  Regulation  of. 

VII.  Powers  and  Rights. 

VIII.  Conditions  and  Restrictions  Imposed  Upon. 

IX.  What  Constitutes  Doing  Business  in  State. 

X.  Procedure  to  Exclude. 

,..  XL  5feect  of  Noncompliance  with  Statutes. 

XII.  Actions  by. 

XIII.  Actions  Against. 

XIV.  Insolvency. 
XV.  Receivers  of. 

XVI.    Dissolution  of. 
XVII.    Taxation  of. 

I.    General  Considerations. 
chapter  on,  9264-10457,  vols.  8,  9. 
acquiring  property,  see  infra  VII. 
actions  against,  see  infra,  XIII. 
actions  by,  see  infra  XI. 

annual  reports,  statutes  as  applicable  to,  4158,  9936. 
appearance,  see  infra  XIII. 

application  of  provisions  as  to  watered  stock  to,  5853,  5870. 
assessment  of  paid  up  stock,  enforcement  in  federal  courts,  7526. 
change  of  name  after  compliance  with  conditions,  10126. 
comity,  doctrine  of,  9362  et  seq. 

in  general,  9370. 

applicability  to  corporations,  9373. 

as   supplying   corporate   power   or   conferring   corporate   ca- 
pacity, 9382. 

limitation  by>;onstitutional  or  statutory  provisions,  9387. 

limitation  by  local  policy,  9399. 

unconstitutionality  of  restrictions,  effect  of,  9405. 

as  restricting  powers  to  those  exercisable  by  simila.'  domestic 
corporations,  9406. 

corporations  chartered  in  one  state  to  do  business  in  another, 
9418. 

right  of  corporation  to  contract,  9426.    . 

right  of  corporation  to  sue,  9429. 

as  entitling,  corporation  to  benefit  of  statutory  or  extraordi- 
nary remedies,  9434. 

extension  to  suits  by  domiciliary  receivers,  9436. 
consolidation  of  with  domestic  corporation,  8442-8459. 

power  to  consolidate,  8443,  8314,  8321. 

procedure,  8445.  ,      ' 

as  creating  new  corporation,  8446. 

power  to  transact  business  in  each  state,  8449. 

corporation  as  domestic  one  in  each  state,  8450. 
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Foreign  Corporations — Continued. 

consolidation  of  with  domestic  corporation — continued. 

incorporation  fees  and  taxation,  84S4. 

jurisdiction  of  courts  over  actions,  84S6. 
contempt,  liability  for,  5563. 
criminal  liability  of,  5373  note,  9898. 
definition,  9269-9272. 

alien  corporation,  9272. 
duration  of  corporate  life,  9516. 

enforcement  of  statutory  liability  of  officers  of,  3960. 
enforcing  liability  of  stockholders  for  corporate  debts,  7463. 

where  special  remedy  prescribed  by  statute,  7473. 

method  of  enforcing,  7475. 

pleading  and  proof,  7484. 

conclusiveness  of  judgment,  7486. 

what  law  governs,  7179-7181.  ■ 

judgrnent  against  corporation  in  home  state  as  sufficient  be- 
fore suing  stockholders,  7412. 
evidence  of. compliance  with  statutes,  10121. 
fraud  in  creating  in  home  state,  9423. 
inspecting  books   of,  4107,  9675. 

mandamus  to  compel,  5054. 
levy  on  shares  of  stock  of,  4852-4856,  5641. 
liability  for  torts,  9892. 
liability  of  stockholders  as  partners  where  corporation  created  in 

one  state  to  do  business  in  another,  9419. 
ouster,  10126  et  seq.,  4988. 

power  of  legislature  to  prescribe  causes  for,  10134. 

for  violation  of  anti-4rust  statutes,  10137. 

for  violations  of  criminal  statutes,  10137. 

who  may  sue  for,  10138. 

discretion  of  court,  10139. 

restricting  to  intrastate  commerce,  10140. 
■  i'    ,1.    :injunction  against,  10143. 

remedies  qi  corporation  wrongfully  excluded,  10146. 
power  of  state  to  exclude,  9362,  9391. 
/power  of  state  to  expel,  9364. 
power  of  state  to  impose  terms  and  conditions,  9362,  9390,  9405. 

where  engaged  in  interstate  commerce,  9368. 
power  of  territory  to  exclude  or  impose  conditions,  9369. 
restoration  to  membership,  mandamus  to  compel,  5058. 
sale  of  all  of  property  of  domestic  corporation  to,  2160. 
what  law  governs  transfers  of  stock,  6290. 

II;    What  Are  Foreign  Corporations. 

in  general,  9269-9272. 

corporation  created  by  Congress  for  District  of  Columbia,  9272. 
corporation  created  by  Congress  for  territory,  9272. 
corporations  created  by  different  states,  9279. 
filing  copy  of  charter,  etc.,  9280. 

license  to  do  business  distinguished  from  domestication,  9281. 
'^'  ■  'corporations  created  by  seceding'  states  during  Civil  War,  9279. 
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Foreign  Corporations — Continued. 

corporations  created  by  territory,  9276. 

right  to  sue  in  federal  courts,  9277. 

effect  of  subsequent  admission  as  state,  9277. 
effect  of  ceding  of  part  of  creating  state,  9278. 
eflect  of  division  of  creating  state,  9278. 
national  corporations,  9272,  865. 

railroad  company,  9273. 

jurisdiction  of  federal  courts  over,  9274. 

national  banks,  927S, 
residence  of  stockholders  as  affecting,  9288,  47. 

alien  enemies,  9289; 
residence  or  citizenship  of  incorporatorsvas  affecting,  9288. 
what  law  governs  where  question  is  whether  a  corporation  or  an 
association,  9283. 

joint   stock   companies,   9286. 

III.    Status  As  Person,  Resident,  Citizen,  etc. 
as  "citizen"  within  statutes,  9292. 

citizenship  for  jurisdictional  purposes,  826-843. 
as  "inhabitant"  within  staitutes,  9292,  9295. 
as  "person"  within  statutes,  9291,  and  see  Persons, 
as  "resident"  within  statutes,  9292. 
domicile,  9296. 

IV.    Domestication  of. 
acceptance  of  by  corporation,  9311. 

necessity  for  organization,  93ll. 

pi-esumptions,  9311. 
by  filing  copy  of  charter,  etc.,  9303,  9308. 
by  grant  of  franchise,  9299. 
effect  of 

on  right  to  attach  property  of  as  nonresident,  9318. 

as  organization,  479. 

on  citizenship  of  corporation  'for  purposes  of  federal  jurisdic- 
tion, 9314,  830. 

on  domiciliary  charter,  9318. ' 

on  power  to  hold  .corporate  meetings  outside  state,  2732. 
joint  creation  of  single  corporation  by  two  or  more  states,  9298. 
particular  acts  not  effecting  domestication,  9312. 

compliance  with  conditions  precedent  to  right  to  do  business 
in  state,  9312. 

appointment  of  agent  to  receive  service  of  process,  9313. 

occupancy  of  store  and  payment  of  taxes,  9313. 

maintenance  of  office  and  doing  of  business,  9313. 

construction  and  operation  of  railroad,  9313. 

lease  and  operation  of  railroad,  9313. 
power  of  state  to  require,  9302. 
statute  as  mere  license  or  act  of  incorporation,  9304-9311. 

title  of  act  as  controlling,  9307. 

general    statute    making   all   foreign    corporations    domestic, 
9308. 

mere  grant  of  authority  to  hold  property  and  do  business, 
9309. 
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V.    Constitutional  Protection. 
corporation  in  employ  of  federal  government,  9446. 

taxation,  9448. 
corporations  manufacturing  or  selling  patented  articles,  9498. 
discrimination  against  nonresident  creditors,  9464. 

priorities,  946S, 

deposits,  9466. 
due  process  of  law,  9482. 

notice  and  opportunity  to  be  Heard,  9483. 

corporation  as  "person,"  9484. 

privilege  tax,  948S. 

franchise  tax,  9487. 

insurance  companies,  9487-9489. 

telegraph  companies,  9489. 

leases,  9489. 

service  of  process,  9490. 

attachment,  9491. 
equal  privileges  and  immunities  clause  as  protection,  94S0. 

corporation  not  "citizen,"  94S0. 

license  tax,  9454. 

license  for  agents,  9454. 

restricting  right  to  sue,  9454. 

requiring  deposit,  9454. 

prohibiting  limitation  of  liability  for  negligence,  9454. 

leases,  9454.  , 

discrimination  against  nonresident  creditors,  9464. 
equal  protection  of  the  laws  provision  as  protection,  9455. 
I  statute  as  to  service  of  process,  9456  note. 

license  fee  for  use  of  streets,  9456  note'. 

prohibiting  savings  and  loan  business,  9457. 

requiring  filing  of  charter,  9457. 

corporation  as  "person,"  9457. 

taxation,  9458. 

leases,  9463. 

prohibiting  limitation   of  liability  for  negligence,  9463. 

removal  of  cause  to  federal  court,  9463. 
impairment  of  obligation  of  contracts,  9470. 

impairing  right  to  enforce,  9470. 

depriving  of  property,  9470,  9475. 

license  as  contract,  9471. 

changing  provision  as  to  service  of  process,  9473. 

forfeiture  of  license,  9474. 

police  power,  9474. 

actions,  9475. 

license  fees,  9476. 

subscriptions  to  stock,  9477. 

requiring  filing  of  copy  of  charter,  9478. 

eminent  domain,  9479. 

compliance  with  conditions,  9479. 

unenforceable  contracts,  9480. 

monopolies,  9480. 
in  general,  9441._ 
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interstate  or  foreign  commerce,  interference  with,  9508. 

what  is  commerce,  9S09. 

commerce  with  foreign  nations,  9S11. 

authority  of  Congress  as  exclusive,  9512. 

excluding  corporation  as  interference  with,  9517. 

imposing  conditions  on  or  taxation  of  as  interference  with, 
9517,  9526,  9529,  9532  et  seq. 

restricting  right  to  make  contracts  as  interference  with,  9525. 

traveling  salesmen,  restrictions,  9526. 

agent  for  service  of  process  on,  9528. 

license  fees,  9529. 

conditions  in  general,  9529. 

prohibiting  doing  business  wholly  within  state,  9531. 

intrastate  business,  9533. 

construction  of  statutes,  9536. 

police  power,  9543. 

municipal  ordinances  interfering  with,  9553. 

license  fee  or  tax  on  agents,  9554. 

transportation  of  freight  and  passengers  as  commerce,  9556. 

telegraph  and  telephone  communication  as  commerce,  9562. 

transmission  of  intelligence  or  information  as  commerce,  9575. 

negotiation  of  sales  as  commerce,  9577. 

sales  to  resident  as  commerce,  9584. 

sales  in  original  packages,  9596. 

sales  frotn  warehouse  or  storage,  9602. 

sales  through  factors  or  commission  men,  9606. 

sales  involving  installation,  construction,  supervision  or  re- 
pair, 9610.  ^ 

sales  of  stocks,  bonds,  securities  and  choses  in  action,  9622. 

insurance  not  commerce,  9624. 

lending  money  not  commerce,  9630. 

manufacturing  not  commerce,  9630. 

appointment  of  receiver  as  interference  with,  9631. 

service  of  process  where  engaged  in  interstate  commerce,  9631. 

taxation,  9632.,. 

restriction  on  right  to  enforce  payment  for  goods  sold  in  in- 
terstate commerce,  9645. 

application  of  state  antitrust  statutes,  9650. 

nature  of  business  as  question  of  fact,  9562. 

prohibition  against  actions   in.   or  removal   of  causes   to,  federal 
court,  9500. 
as  ground  for  revocation  of  license,  9502. 
interstate  commerce,  9506. 

retaliatory  statutes,  9491,  9937. 

amount  of  license  fees,  9497. 

reciprocal  tax,  9497. 
right  of  foreign  corporation  to  urge  unconstitutionality,  96S2. 

foreign  insurance  company,  9654. 

after  compliance  with  conditions,  9655. 

unreasonableness,  944S. 
vested  rights,  9481. 
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VI.    Internal  Affairs,  Regulation  of. 
action  by  stockholders  for  accounting,  9691. 
a^ipointment  of  receiver  for,  97S7  et  seq. 
assessments  on  stock,  9680. 
compelling  distribution  of  assets,  9687. 
courts  cannot  regulate,  9658. 

reasons  for  rule,  9662. 

limitations  on  rule,  9663. 

as  affected  by  statutes,  9666. 

what  controversies  relate  to  internal  management,  9669. 
enforcing  liability  on  stock  subscriptions,  9683. 
enforcing  statutory  liability  of  stockholders,  9684. 
inspection  of  books  of,  4107,  967S. 
inspection  of  property  in  another  state,  9678. 
issuance  of  bonds,  9678. 
issuance  of  stock,  9678. 
legislative  control  over,  9698. 

new  certificates  of  stock  where  old  ones  lost  or  destroyed,  9679. 
power  of  courts  to  construe  rfiarter,'9674. 

power  of  courts  to  determine  status  as  de  jure  corporations,  9672. 
power  of  legislature  and  courts  to  dissolve,  9674. 
regulation  of  dividends,  9685. 
removal  of  officers,  9689. 
trying  title  to  office,  9690. 

VII..    Powers  and  Rights. 

acquiring  property,  9379,  9814. 

personal  property,  9814. 

real  property,  9817-9834. 

charter  limitations,  9823. 

as  dependent  upon  comity,  9824. 

by  devise,  9849,  9343,  9814. 

by  bequest,  9855. 
acquiring  stock  in  domestic  corporations,  9816,  2081. 
acting  as  executor  or  administrator,  9874,  9877. 
acting  as  trustee,  9874-9883. 
:-     in  trust  deed,  7876  et  seq. 

removal,  9879. 
actions  by,  see  infra  XII. 
acts  in  general  outside  state,  9323. 

acts  by  agents,  9323. 

strictly  corporate  acts,  9327. 

corporation  formed  for  local  purpose  only,  9328. 
as  aflfected  by  laws  of  foreign  state,  9392-9399. 

usury   laws,   9393. 

anti-trust  laws,  9395. 

statute  of  wills,  9395. 

corporate  name,  9396. 

preferences,  9396. 

contracts,  9398. 
as  coextensive"'  with  charter  powers,  9333. 
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as  coextensive  with  charter  powers — continued. 

charter  powers  or  limitations  distinguished  from  general  stat- 
utes, 9334. 
usury,  9335,  9338. 
insolvency  laws,  9335,  9339. 
statute  of  wills,  9335,  9343. 
notice  of  charter  limitations,  9345. 
as  limited  to  charter  powers,  9382. 

as  limited  to  powers  of  like  domestic  corporations,  9410. 

purchase  of  stock  in  other  corporations,  9414. 

procedure  after  dissolution,  9415. 
as  mortgage  trustees,  2308. 
as  restricted  or  limited  by  charter,  9329. 

extension  by  sta^tutes  of  other  states,  9332. 
assignment  for  benefit  of  creditors,  9340,  8625. 
assignment  of  mortgage  by  president,  9350. 
bequests  to,  9855. 

business  which  may  be  conducted  by,  10125. 
chattel  mortgages,  9846. 

foreclosure  of,  9816. 
confession  of  judgment,  9340. 
contracts,  9426,  9376. 

where  prohibited  or  contrary  to  public  policy,  9427. 

mode  of  executing,  9349,  9353. 

outside  state  as  affected  by  domiciliary  legislation,  9338. 

presumption  as  to  power  to  make,  9348. 
corporate  existence  outside  state,  9319. 
devises  to,  9849. 

effect  of  revocation  of  license,  10145. 
eminent  domain,  9857,  2518,  9824  note. 

construction  of  statutes,  9860. 

effect  of  lack  of  charter  power,  9865. 

constitutional  or  statutory  prohibition,  9865. 

delegation  of  power  by  municipality,  9866. 

proceedings  as  void,  9866. 

exercise  of  power  by  domestic  for  benefit  of  foreign  corpora- 
tion, 9867. 

effect  of  consolidation  of  domestic  with  foreign  corporation, 
9869. 

alienation  of  power,  9870. 

jurisdiction  of  federal  courts,  9871. 

pleadings,  9873. 
execution  sales,,  purchase  at,  9819,  9822. 
holding  property,  9814. 

personal  property,  9814. 

real  property,  9817. 

as  trustee,  9874. 
judicial  notice  of,  9386,  9361. 
judicial  sales,  purchase  at,  9819. 
leases,  9814.  9834,  2191,  2194. 
loans  by,  9836. 
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mode  of  performing  corporate  acts,  9349. 
mortgages  by,  9847. 
mortgages  to,  9835. 

power  to  foreclose,  9835. 

noncompliance  with  statutes  imposing  conditions  on  foreign 
corporations,  9836-9846. 

curative  statutes,  9843. 
name,  1677-1684,  9415,  and  see  Corporate  Name. 
notice  of  charter  limitation  on  powers  of,  9387,  9345. 

forrnalities  in  executing  contracts,  9347. 

dissolution  procedure,  9347. 
personal  property,  9814. 
pledge,  9846. 

preferences  by,  8738,  8741,  9340-9342. 
presumption  as  to  powers  of  agents,  9349. 
presumptions  as  to,  9361,  9386,  9353,  9856. 
property  rights,  9813  et  seq. 

purchase  of  stock  in  other  corporations,  9337,  2081,  9816; 
receiver,  power  to  act  as,  9884. 
taking  real  estate  as  security,  9819. 
taking  real  estate  by  devise,  9343,  9814,  9849. 
transfer  of  franchises,  2177. 
transfer  of  property,  9814. 

personal  property,  9814. 

real  property,  9818,  9828,  9831. 
ultra  vires,  effect  of,  9350. 

conveyances  of  realty,  9826,  9830. 

who  may  urge,  9830. 
what  law  governs,  9352. 

contracts,  9354,  9398. 

usury,  9356. 

remedies,  9356. 

acquisition  and  holding  of  land,  9833. 

conveyance  or  incumbrance  of  land,  9357,  9833. 

stock  subscriptions,  9357. 

liability  of  stockholders,  9358,  9359. 

issuance  of  shares,  9358. 

calls  on  stock,  9359. 
who  may  urge  want  of  power,  9830. 

state,  9830. 

municipal  corporation,  9831. 

foreign  corporation  itself,  9831. 

privies  of  foreign  corporation,  9832. 

judgment  creditors,  9832. 

'  VIII.    Conditions  and  Restrictions  Imposed  Upon. 

constitutional  protection,  see  V,  supra, 
constitutional  provisions  as  self-executing,  9907. 
imposing  liability  on  agents,  etc.,  of  noncomplying  corporations, 
9940. 
officers  and  directors,  9941. 
insurance  companies,  9941-9943. 
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imposing  liability  on  agents,  etc.,  of  noncomplying  corporations 
—continued. 

implied  contracts,  9943. 

criminal  liability,  9944. 
in  general,  9903. 

mandamus  to  compel  compliance  with  conditions,  10142. 
motive  of  state  as  immaterial,  9905. 
partial  invalidity  of  statutes,  9950. 
prohibiting-  defenses   by,  9946. 
prohibiting  or  restricting  actions  by,  9945. 
repeal  or  change  of  conditions,  9947. 

vested  rights,  9949. 
requiring  agreement  not  to  combine  in  restraint  of  trade,  9940. 
requiring  consent  to  service  of  process  on  state  officials,  9922. 

constitutionality,  9924. 

insurance  companies,  9925. 

revocation  of  consent,  9925-9927. 

duration  of  consent,  9927. 
requiring  deposit  of  securities,  9933. 

securities  as  trust  fund,  9934. 
requiring  designation  of  agent  for  service  of  process,  9919. 

purpose  of  requirement,  9920. 

constitutionality,  9921. 

designation  of  state  official,  9921. 

changing  requirement,  9921. 

implied  revocation,  9922. 
requiring  filing  of  copy  of  charter,  9907. 

in  every  county,  9909. 
requiring  keeping  of  books  in  state,  9935. 

requiring  maintenance  of  place  of  business  in  state  and  agent  at 
such  place  to  receive  service  of  process,  9928. 

commercial  agent,  9932. 
requiring  obtaining  of  permit  or  certificate,  9916. 

as  applicable  to  interstate  commerce, -9918. 

revoking  license,  9919. 
requiring  payment  of  license  fee  or  tax,  9909. 

insurance  companies,  9910. 

for  privilege  of  having  office  in  state,  9913. 

constitutionality,  9914. 

power  of  municipality,  9915. 

time  for  payment,  9916. 
requiring  proof  of  subscription  or  payment  of  capital  stock,  9936. 
requiring  reports,  9936. 

restricting  business  to  certain  localities,  9907. 
retaliatory  provisions,  9937,  9491. 

statutes  as  penal,  9938. 

insurance  companies,  9939. 
unreasonableness,  eflfect  of,  9906. 

where  impairing  obligation  of  contract,  9906. 

IX.    What  Constitutes  Doing  Business  in  State. 

appointing  agents  in  state,  10011. 

becoming  partner  in  firm  doing  business  in  state,  10004. 
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booking  plays,  10020. 

Chautauqua  course,  10020. 

conducting  correspondence  school,  10012. 

consignment  of  goods  to  be  sold  on  commission,  9982. 

contract  by  individual  succeeding  corporation,  10005. 

contract  to  deliver  or  store  ice,  10019. 

contract  with  stockholders,  10023. 

contracts  to  sell  and  install  machinery,,  9985.     , 

dra-wing  bill  of  exchange,  9993. 

executing  letter  of  credit,  10023. 

furnishing  transcript  of  testimony,  10027. 

general  rule,  9952. 

for  purposes  of  service  of  process,  10299  et  seq. 
institution  or  defense  of  actions,  10006. 

action  as  assignee,  10010.  ,     ,  ■.  _. 

petition  in  intervention,  10010. 

taking  appeal  bond,  10011. 
insurance,  10013. 

accident  insurance,  10017. 

what  law  governs,  10018. 
interstate  commerce  business,  9971. 
isolated  or  single  transaction,  9959. 

contrary  rule,  9967. 
lease  of  wharf,  10020. 
licensing  telephones,  10026. 
loan  of  money,  9987. 

mortgage,  9990. 
maintaining  office  or  place  of  business  in  state,  9998. 

principal  office,  10003. 
making  contract,  10023,  10024. 

negotiations  or  bids  preliminary  to  contract,  9986. 
ownership  of  property,  9995. 
ownership  of  stock,  10024. 
payment  of  debts,  10023. 
purchase  of  note  or  mortgage,  10021. 
purchase  of  property,  9994. 
purchase  of  securities,  10021. 
purchase  of  state  warrants,  10021. 
purchases  within  state,  9984. 
question  of  law  or  fact,  9954.' 
receipt  of  note,  9994. 
receiving  note  as  compromise,  10022. 
renting  floating  elevators,  10019. 
running  train  over  another  road,  10018. 
sale  of  nursery  stock,  10019. 
sale  of  shares  of  stock,  10024. 
sale  of  vehicles  on  commission,  10019. 
sales  by  traveling  salesmen  or  agents,  9973. 
sales  of  goods  to  be  shipped  into  state,  997S. 
settlement  of  accounts,  10023. 
soliciting  advertisements,   10026. 
soliciting  newspaper  subscriptions,  10026. 
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soliciting  traffic  through  traveling  agents,  9985. 

subscription  to  stock,  10024. 

taking  assignment  of  claims,  10023. 

taking  of  note,  9993.         ,     .,        ,     , 

transaction  of  ordinary  corporate  business,  99SS. 

underwriting  agreement,  10026. 

X.    Procedure  to  Exclude. 
discretion  of  court,  10139. 
in  general,  10126. 
injunction,  10131. 

mandamus  to  compel  revocation  of  license,  10142. 
quo  warranto,  10128. 

judgment,  10129,  10139. 
restricting  to  intrastate  commerce,  10140. 

where  license  revoked  for  removal  of  cause  to  federal  court,  10143. 
who  may  sue,  10138. 

XI.    Effect  of  Noncompliance  with  Statutes..         .  , 

as  dependent  on  nature  of  particular  statute,  1003O. 

merely  prohibiting  doing  business  until  compliance  with  stat- 
utes,  10030. 

merely  prescribing  penalty,  10036. 

merely  suspending  remedy,  10043. 

prohibiting   actions    on    contracts    made    before   compliance, 
10047. 

making  contracts  void,  lOOSl. 

in  behalf  of  noncomplying  corporation,  10051.- 

imposing  penalty  but  validating  contract,  10053. 

retaliatory  statutes,  10054. 

statutes  applying  only  to  contracts  with  citizens,  10054. 
assignee  of  contract,  10095. 
collateral   attack,    10056. 

compliance  after  commencement  of  suit,  10112. 
contract  made  with  partnership  of  which  corporation  a  member, 

10097. 
contracts  made  before  enactment  of  statute,  10082. 
contracts  made  in  other  states,  10078. 
curative  statutes,  10087. 
estoppel  to  urge,  10059,  9831. 

person  dealing  with  corporation,  10059. 

corporation,  10065. 
executed  contracts,   10089. 
in  federal  courts,  10104. 

following  state  decisions,  10104. 
in  general,  10027. 

liability  of  agent  to  account,  10071.    . 
negotiable  instruments,  10091. 

warehouse  receipts,   10094. 
personal  liability  of  officers,  agents  or  stockholders,  10068. 

implied   contracts,    10070. 

torts,  10070. 

criminal   liability,    10075. 
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power  to  appeal  from  judgment,  10103. 

power  to  defend  actions,  10101. 

recovery  of  penalties,  10124. 

right  to  first  urge  on  appeal,  10123. 

right  to  sue  on  bond  of  agent,  10074. 

service  of  process,  '10099. 

status  of  contract  in  other  states,  10076. 

strict  construction  of  statutes,  ,10117. 

substantial  compliance  as  sulificient,  10121. 

torts,   10099. 

who  may  urge,  1005S,  10064,  10067. 

XII.  'Actions  by. 
attachments  by,  9435,  '4823. 

counterclaims,  10166.  * 

demurrers,  101S9-10191. 
effect  of  dissolution,  see  infra, 
effect  of  noncompliance  with  statutes,  101S8. 

general  •  denial  as  raising  objection  of  noncompliance  with   stat- 
utes, 10182  et  seq. 
mandamus,  943S, 
mechanic's  lien,  9435. 

pleading  charter  or  corporate  powers,  10201. 
plea-ding  compliance  with  statutes,  10175-10181,  4561. 
pleading  corporate  existence,  10193,  4542. 

necessity  for,   10193. 

sufficiency  of,  10194. 
power  of  state  to  forbid,  10155. 
presumptions,  10192. 

of  compliance  with  statutes,  10167. 
proof  of  corpprate  existence,  934,  10196. 

where  plea  of  general  issue  in  action  at  law,  10196. 

in  equity  proceedings,  10200. 
right  to  sue,  10152,  9429,  9376,  9945,  4293. 

on  contracts,  9432. 

suits  in  equity,  9433. 

to  protect  personal  property,  9815. 

whefe  acting  in  representative  capacity,  9883. 

actions  against  officers,  9435. 

another  foreign  corporation,  10156. 

foreclosure  of  mortgage,  10153. 

for  torts,  9885-9892,  9433. 

right  to  statutory, remedies,  10154. 

statutory  prohibition,  9946. 
sufficiency  of  plea  of  noncompliance  with  statutes,  10184  et  seq. 
urging  noncompliance  on  appeal,  10191. 

XIII.    Actions  Against. 
actions  which  may  be  brought,  10218. 

cause  of  action  arising  within  state,  10219  et  seq.,  4301-4304. 
public  policy,  10224. 

actions  not  relating  to  corporate  business,  10226. 
statutes,  10230. 
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appearance,  effect  of,  10242. 

waiver,  10242. 

special  appearance,  1024S-10247. 
attachment  of  property  of,  4826-4832. 

corporation  as  nonresident,  863,  864,  4913. 

unpaid  subscriptions,  7112. 

in  federal  courts,  4832. 

afifidavit  for  attachment,  4918. 

mode  of  serving  attachment  on,  4926. 

effect  of  appearance,  4930. 

levy  on  property  of  after  appointment  of  receiver  in  home 
state,   4908. 
consent  of  corporation  to,   10239. 

express  consent,  10239. 

implied  consent,  10239. 
counterclaims,  right  to  interpose,  10166. 
dissolution  of  corporation,  effect,  see  infra, 
estoppel  to  set  up  nonconipliance  with  conditions  precedent  to 

■'     right  to  do  business  in  state,  9831,  10059-10065. 
estoppel  to  set  up  ultra  vires,  9351. 
evidence  to  prove  corporate  existence,  934. 
federal  courts,  jurisdiction  of,  10234. 
garnishment  of,  4833,  863. 

unpaid  subscriptions,  7112. 
in  whose  name  sued,  10259. 
inferior  and  special  courts,  jurisdiction,  10237. 

justices  of  the  peace,  10238. 

city  courts,  10239,  10238,  notes, 
injunction  against  to  prevent  use  of  similar  corporate  name,  1677, 
1684. 

by  domestic  against  foreign  corporation,  1677. 

by  foreign  against  domestic  corporation,  1680. 
injunction  against  use  of  name  by  domestic  corporation,  1639. 
judgment,  effect  of  outside  state,  10211. 
jurisdiction  in  personam,  10206. 

necessity  for  actual  service  or  appearance,  10206. 

service  on  officer  or  agent  casually  in  state,  10208. 
rule  in  federal  courts,  10212. 
jurisdiction  in  rem,  10206. 
laches,  10280. 
pleading,  10259. 

alleging  corporate  existence,  10259. 

general  allegations,  10260. 

defensive  and  dilatory  pleading,  10262. 
plea  in  abatement,  10263. 
ultra  vires,  10264,  9349,  9352. 

amendments,   10264. 

verification,   10265.  , 

power  to  sue,  10202,  4293  et  seq. 

old  rule,   10202. 

present  rule,  10205. 
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right  of  corpoi«ation  to  defend,  9946,  102S7. 

right  to  assert  its  noncompliapce  with  statutes,  10258. 
service  of  process  on,  see  Service  of  Process, 
statute  of  limitations,  10266,  8S9. 

power  to  set  up,  10266,  4267. 

when  statute  begins  to  run,  10268  et  seq„  8S9. 

absence, from  the  state,  10272. 

corporation  as  nonresident,  1027S,  859. 

statutes   governing,   10276. 

federal  courts,  10279. 
venue  of  actions,  10248,  4358,  4370,  851  et  seq. 

general  statutes,  10250. 

in  federal  courts,  851.  i  ' 

residence  of  corporation,  10252,  851  et  seq. 

what  constitutes  cause  of  action,  10254. 

residence  of  codefendant,  10256. 

waiver,  10256. 

vested  right,  10256.  , 

national  corporations,  10257,  853. 
' ,  ,,         change  of  venue,  10257. 
who  may  sue,  10214. 

nonresident,  10214  et  seq.,  4302. 

foreign  corporation,  10216. 

effect  of  consent,  10218. 

executor  or  administrator  of  nonresident,  10218  notes. 

XIV.  Insolvency. 

adjustment  of  equities  between  resident  and  nonresident  creditors, 
9738. 

discrimination  against  nonresident  creditors,  9740. 
assignments  for  benefit  of  creditors,  9728. 

by  legal  compulsion,  9731. 
deposits,  rights  of  local  creditors  in,  9745. 
jurisdiction  of  local  courts,  9723. 

appointment  of  receiver,  see  XV,  infra, 
preferential  transfers,  9734. 
proceedings  under  federal  bankruptcy  act,  9726. 

what  is  principal  place  of  business,  9726,  873,  874. 
receivership  in  home  state  as  precluding  execution,  attachment, 

etc.,  in  another  state,  9749. 
what  law  governs  proceedings  in  case  of  insolvency,  9753. 

XV.  Receivers  of.  .. 
actions  by  dom.iciliary  receiver  in  other  jurisdictions,  9782. 
ancillary  receivers,  9796. 

power  of  federal  court  to  appoint,  9797. 

procedure  to  appoint,  9799. 

who  appointed,  9803. 

control  and  administration  of  assets,  9804. 
conflict  between  state  and  federal  courts,  9811. 
corporations  incorporated  in  diflferent  states,  9813. 
defense  to  application  for  as.  barred  by  failure  of  corporation  to 

comply  with  statutes,  10103. 
:X     Priv.  Corp. — 54 
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effect  of  appointment,  9771. 

on  attachments,  executions,  etc.,  9749. 

on  service  of  process,  9771. 

as  abating  actions,  9772. 

title  of  receiver  to  real  estate,  9773,  9775. 

collateral  attack,  9774,  9770. 

action  by  receiver  outside  state,  9777,  8935,  9436  et  seq. 

actions  by  against  creditors  of  corporation,  10096,  10097. 

as  making  corporation  a  nonresident,  10276. 
federal  jurisdiction,  9758,  9769. 
in  general,  9757,  9241. 
power  to  appoint,  9758  et  seq.,  9723. 

local  assets,  9759,  9766. 

all  of  property,  9759-9761. 

statutes  as  extending  jurisdiction,  9762. 

interstate  commerce,  9765. 

collateral  attack,  9770. 
recognition  of  domiciliary  receiver  in  other  states,  9779. 
right  to  sue  receiver,  9795. 

rights  of  creditors  residing  in  state  where  receiver  appointed,  9793. 
rights  of  domestic  creditors  against  foreign  receiver,  9790. 
rights  of  foreign  creditors  against  foreign  receiver,  9792. 
service  of  process  on,  10435. 

XVI.    Dissolution  of. 
as  affecting  pending  bankruptcy  proceedings,  9710,  9711. 
attachments,  effect  of  on,  9713. 
by  home  state,  extraterritorial  effect,  9702. 

actions  against,  9703. 

judgments,  9705. 

actions  by,  9707,  9202. 

where  corporate  life  continued  for  certain  purposes  for  lim- 
ited time,  9709. 
charter  provisions  as  controlling,  9718. 
collateral  attack  on  decree,  9722. 
effect,  9702  et  seq. 

on  attachments,  9713.  .j^ 

on  title  to  real  estate,  9714. 
jurisdiction  of  local  courts  to  conserve  local  assets,  9716. 
power  of  courts  to  dissolve,  9699,  9140,  9675. 
power  of  legislature  to  dissolve,  9699,  9674. 
power  to  determine  existence  of  ipso  facto  forfeiture,  9722. 
provision  for  abatement  of  action  on  dissolution  as  applicable  to, 

9212. 
provision  for  continued  qualified  existence  as  applicable  to  for- 
eign corporations,  9719. 
winding  up,  ?415. 

right  of  trustee  to  wind  up  to  sue  in  another  state,  9711. 

XVII.    Taxation  of. 
exemption  from  taxation,  8233  note,  8241  note, 
inheritance  tax,  8291. 
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income  tax,  8295  note. 

inheritance  tax  on  shares  of  stock  of,  8287. 

where  owned  by  nonresident,  8289. 
license  tax  on  foreign  corporations  engaged  in  commerce,  7995. 
of  capital  stock,  8082-8086. 
of  franchises,  8075. 
of  securities  deposited  by,  as  condition  of  right  to  do  business, 

8196.  ' 

place  of  taxation  of  bonds  of,  8178. 
place  of  taxation  of  shares  of  stock  of,  8185. 
place  where  rolling  stock  is  taxable,  8132. 
power  of  state,  9367,  8048,  8073. 

taxation  different  from  domestic  corporations,  7938,  7950,  7969. 

as  interference  with  commerce,  7995-8000. 

as  denial  of  equal  protection  of  the  laws,  8190. 
recovery  back  of  illegal  tax  paid,  8169-8171. 
residence  for  purposes  of  taxation,  846,  847. 
situs  of  debts  for  purpose  of,  8118,  8121. 
situs  of  property  in  transit,  8129,  8130. 

Foreign  Nations 

what  constitutes  commerce  with,  9511,  and  see  Commerce. 

Foreigners 

see  Aliens,  Citizens,  War. 

Foreman 

admissions  of  as  binding  company,  3360. 

as  corporate  officer,  2952. 

as  laborer,  7216. 

liability  of  corporation  for  negligence  of,  5253. 

notice  to  as  notice  to  company,  3456,  3457. 

power  of  general  manager  to  employ,  3284. 

service  of  process  on,  4426,  4427,  10342  note,  10439. 

Forfeiture 

see  also  Fines,  Penalties, 
of  charter,  see  Dissolution, 
of  dividends,  6114. 
of  exemption  from  taxation,  8271. 
of  land  held  by  foreign  corporation,  9828. 

of  license  or  permit  granted  to  foreign  corporation,  9474,   10126 
et  seq. 

by  legislature,  10127,  10134. 

by  courts,   10128-10134. 
of  membership  in  corporation,  6737. 
of  pledge  of  stock,  6670. 
of  secondary  franchises,  2131. 

as  breach  of  contract,  2131. 

grounds,  2132. 

waiver  and  estoppel,  2133. 

necessity  for  declaration  of,  2134. 

who  may  assert,  2135. 

by  quo  warranto,  4983. 
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of  stock  for  failure  to  pay  calls,  1488,  1478. 
of  stock  for  nonpayment  of  assessments,  7537. 

remedy  as  exclusive,  7538. 

effect,  7540. 
reissue  of  forfeited  stock  for  less  than  par,  5849,  5938,  5939. 

Forgery 

of  assignment  of  stock,  6433. 
of  certificates  of  stock,   5776. 

right  of  true  owner  to  recover  from  transferee,  6468. 

estoppel  to  attack  title  of  transferee  of  forger,  6482  et  seq. 
power  of  attorney  to  transfer  stock,  6423. 

Form 

see  also  index  to  Fletcher's  Corporation  Forms, 
acknowledgments,  2489. 
annual  reports,  4161. 

contracts  in  general,  see  Execution  of  Corporate  Instruments, 
declaration  of  dividend,  6108. 
leases,  2196. 

minutes  of  meetings,  4044. 
mortgages,  2282-2285. 
notice  of  director's  meeting,  3066. 
notice  of  meeting  of  stockholders,  2736. 
notice  of  sale  of  stock  by  pledgee,  6676. 

of  action,  see  Assumpsit,  Debt,  Action  of,  Detinue,  Trover,  Re- 
plevin, Trespass,  etc. 
proxies,  2831. 
ratification,  3404. 
resignation  from  office, ,  3003. 
revocation  of  proxy,  2839. 
voting  trusts,  2873. 

Formalities 

see  Creation  of  Corporations,  Assessments,  Subscriptions  to  Stock, 
Corporate  Meetings,  Stock. 

Formation  ' 

of  corporation,  see  Creation  of  Corporations,  Organization. 

Fonrter  Members 

see  Transfers  of  Stock,  Members  and  Membership. 

Forms  of  Actions 

see  Assumpsit,  Detinue,  Trover,  etc. 

Formulae 

see  Secret  Formulae. 

Forthwith 

meaning  of,  2339. 

Forum 

law  of,  see  What  Law  Governs. 

Found 

meaning  of,  4371,  5538. 
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Fourteenth  Amendment 

corporation  as  "citizen''  within,  76,  S^S. 
corporation  as  "'person"  within,  72. 
due  process  of  law,  see  Due  Process  of  Law. 

equality,  see  Equal  Protection  of  the  Law,  Equal  Privileges  and 
Immunities. 

Fourth  Amendment 

corporation  as  "persons"  within,  73,  and  see  Search  and  Seizure. 

Franchise  Tax 

dissolution  of  corporation  as  affecting,  9177. 

on  foreign  corporation  as  denial  of  equal  protection  of  the  law, 

94S9,  9487. 
what  is,  9638j  and  see  Taxation. 

Franchises 

"Powers  as  to  Franchises"  is  the  title  of  chapter  31  on  page  2105 

in  volume  2.    "Transfer  of  Franchises"  is  a  subdivision  of  the 

following  chapter  in  volume  2. 
acceptance,  2125. 
amendment,  2136. 
application  for  street  franchise,  2123. 

before  organization  of  corporation,  2123. 

submission  to  voters,  2124. 

sale  to  highest  bidder,  2124. 

right  of  municipality  to  refuse,  2124. 

imposing  conditions,  2124. 
appointment  of  receiver  to  prevent  forfeiture  of,  8882. 
as  affecting  right  to  exercise  police  power,  7660. 
as  contract,  2109. 

as  to  rates,  7805. 
as  grant  of  "corporate  powers  or  privileges,"  2119. 
as  included  in  assignment  for  benefit  of  creditors,  8630. 
as  item  of  value  in  rate  regulation,  7855. 
as  passing  to  reorganized  company,  8575. 
as  property,  2109,  2112,  2120. 

franchise  to  be  a  corporation,  2112. 

special  franchises,  2120. 
as  synonymous  with  "rights,"  "privileges"  or  "immunities,"  2120. 
charter,  see  Charter, 
construction,  2126. 

as  exclusive,  2127. 
contract  with  municipality  distinguished,  2115. 
corporate  or  general  franchise,  2109. 

as  same  as  charter,  21jl0. 

distinguished  from  special  franchises,  2M1. 

special  and  general  franchises  as  indivisible,  2113. 

termination  of  general  franchise  as  terminating  special  fran- 
chises and  vice  versa,  2113. 

special  franchises  as  merged  in,  2113. 
corporation  itself  as  a  franchise,  16. 
definition,  16,  2106. 

primary,  16,  2107. 

secondary,  17,  2107,  2114. 
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Franchises — Continued. 

dissolution  as  affecting,  9178. 

street  franchises,  9179. 
duration  of  special  franchises,  2127. 

where  franchise  silent,  2128. 

rights  on  termination,  2130. 
effect  of  consolidation  of  corporations,  8350,  83S3. 
effect  of  grant  of,  2137. 
exclusive  franchises,  2122. 

power  to  grant,  354. 

impairment  of,  7578. 
forfeiture  or  revocation  of  special  franchises,  2131,  4983. 

as  impairing  obligation  of  contract,  2131,  7690., 

grounds  for,  2132. 

power  to  revoke  under  reserved  power  to  amend  or  repeal 
charter,  7617.,  " 

power  to  revoke  exclusive  franchise,  7692. 

waiver  of  forfeiture  or  estoppel  to  assert,  2133. 

necessity  for  resort  to  courts,  2134. 

who  may  assert,  2135. 

remedy  by  state  as  exclusive,  2135. 
grant  by  state  or  United  States  of  right  to  use  streets  as  preclud- 
ing license  fee,  7731. 
grant  of  as  distinguished  from  creation  of  corporation,  459. 
impairment  as   taking  of  property  without   due  process   of  law, 

7695. 
injunction  against  violations  of,  5149. 
issuance  of  stock  as  payment  for,  5822,  5824. 
ease  as  including,  2218. 
ease  of,  2188. 
evy  on,  4842. 
icense  distinguished,  2115,  and  see  Licenses. 

franchise  to  use  streets,  2115. 
misuser  or  abuse  of  as  ground  for  forfeiture  of  charter,  9099. 
mortgage  of,  2234,  2238. 

as  property,  2238. 

as  included  in  mortgage,  2253. 

subsequent  franchises  as  covered  by,  2268 

effect  of,  2297. 
necessity  for  to  use  streets,  2121. 

street  railroads,  2121. 
nonuser  of  as  dissolving  corporation,  9048. 

as  ground  for  forfeiting  charter,  9114. 
ownership,  2109. 

general  franchise,  2112. 
power  of  de  facto  corporation  to  exercise  special  franchises,  637. 
power  to. accept  before  organization  of  corporation,  486. 
purchase  by  director  for  himself,  3554. 
quo  warranto,  see  Quo  Warranto, 
regulation  in  general,  see  Governmental  Control. 
regulation   of   rates,   see   Rates, 
sale  of  street  franchise  as  dissolving  company,  9054. 
surrender  of,  2130,  9061  note. 
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Franchises — Continued. 

taxation  of,  8067,  9640  notes,  9643  note. 

place  where  taxable,  811S. 

double  taxation,  8027. 

exemption  from  taxation  as,  8263. 

liability  of  receiver,  8967. 
title  of  purchaser  at  foreclosure  sale,  2399. 
transfers   of,  2172-2179. 

franchise  to  be  a  corporation,  2172,  364. 

special  franchises,  2173. 

transfer  to  municipality,  2176. 

legislative  authority,  2177. 

ratification,  2179. 

eflfect,  2179. 

power  of  president  to  transfer,  3201. 

Fraternal  Benefit  Societies 

as  nonstock  company,  2161. 
by-laws  in  geneial,  see  By-Laws. 

mode  of  amending,   1067-1070  notes. 

amendment  of,  1044,  104S,  10S7-1061. 

validity  of,  993  note,  994,  997-1004. 

construction  of,   1018-1022. 

as  part  of  contract  between  society  and  members,  1029. 
estoppel  to  question  legal  existence,  716,  727. 
foreign  corporations,  10014  note.  / 

grounds  for  expelling  members,  6742  note. 

fraud,  as  ground,  6750. 
meetings  outside  state,  2730.  / 

membership  in,  see  generally  Members  and  Membership. 

how  effected,  6727. 

when  terminates,  6737. 
name  of  corporation,  1638. 

name  as  unfair  competition,  16S7,  1659. 
powers  in  general,  1824. 

power  to  accept  bequests,  2026. 

Fraternities 

as  literary  corporation,  138  note. 
■  university  fraternity  a;s  "scientific"  corporation,  138. 

Fraud 

I.    In  General. 

affecting  liability  of  purchasing  company  for  debts  of  seller,  8393. 
affecting  notice  to  officer  being  imputable  to  corporation,  3490, 

3501. 
affecting  priority  of  lien  over  mortgage,  2425. 
affecting  regulation  of  interstate  commerce,  9536. 
affecting  time  when  limitations  begin  to  run,  6222. 
application  for  membership,  6731. 
as  to  quorum,  3070. 
basis  for  liability  on  watered  or  fictitiously  paid  up  stock,  5875, 

5878,  5924-5944. 
concealment  of  notice  of  stockholders'  meeting,  2739. 
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Fraud — Continued. 

contracts  between  corporation  and  officers,  3S83,  3S92. 

contracts  to  vote  stock  as  a  unit,  28S2. 

corporate  elections,  2768. 

creation  of  corporation  to  accomplish,  188,  189. 

to  do  business  in  another  state,  S74. 

collateral   attack,   571. 
dealings  between  corporations  represented  by  common  officers, 

3637. 
dealings  between  stockholder  and  corporation,  6844. 
defense  against  judgment  of  sister  state,  7488. 
defense  to  suit  for  specific  performance,  6624. 
defense  where  debt  assumed  by  purchasing  corporation,  8383. 
disregard  of  corporate  entity  in  case  of,  61. 
dividends  as  fraud  on  creditors,  8671. 
effect  on  ultra  vires  contract  fully  executed,  2651. 
failure  to  register  transfer  of  stock,  6377. 
formation  of  real  estate  trust,  10477. 

fraudulent  business  as  ground  for  dissolving  corporation,  9128. 
fraudulent  conveyances,  see  Fraudulent  Conveyances, 
gift  of  stock,  6708. 

ground  for  attack  on  consolidation  of  corporation,  8413,  8420. 
ground  for  dissolving  corporation  at  suit  of  minority  stockholders, 

9158. 
ground  for  setting  aside  assignment  for  benefit  of  creditors,  8631. 
ground  for  setting  aside  receivership,  8897. 
in  obtaining  charter  as  ground  for  collateral  attack,  579-586. 
in  procuring  certificate  of  incorporation,  ill. 
in  procuring  execution  of  official  bond,  2985. 
in  procuring  subscriptions  to  stock,  1339-1421. 
in  procuring  underwriting  agreement,  969. 
in  use  of  similar  corporate  name,  1676. 
in  valuing  property  taken  for  stock,  5875-5892. 
incorporating  in  one  state  to  do  business  in  another,  9418,  9424. 
incorporation  in  one  state  to  evade  laws  of  another,  575, 
increase  of  capital  stock,  5707. 
inducing  dividend,  6210. 
issue  of  watered  or  fictitiously  paid  up  stock  as,  see  Watered  or 

fictitiously  paid  up  stock, 
knowledge  of  as  imputable  to  corporation,  3469. 
liability  of  corporation  for,  5228. 
liability  of  officers  for,  3778-3799,  3750. 

issuance  of  spurious  stock,  3779. 

fraudulent  representations  as  to  financial  condition   of  com- 
pany, 3780-3796. 

statutory   liability,   3869. 
meetings  of  stockholders,  2752. 
minority  stockholders,  rights  of,  6802,  8496,  6910. 
of  complainant  as   defense  against  statutory  liability  of  officers, 

3898. 
of  insolvent  bank  in  receiving  deposit,  8724. 
of  management  as  ground  for  receiver,  8870, 
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Fraud — Continued. 

of  promoters,  276-291. 

as  affecting  stock  subscriptions,  340. 
organization  of  new  corporation,  8S90. 
personal  liability  of  receiver  for,  8942. 
postponement  of  claims  because  of,  8986. 
precluding  estoppel  to  deny  corporate  existence,  662. 
preference  of  creditors  as,  8695. 

preference  of  officer  as  creditor,  8762. 
purchase  by  corporation  of  its  own  stock,  2100. 
ratification  of  tort,  S213. 
recognition  in  sister  state  of  corporation  fraudulently  created  in 

another  state,  9423. 
remedy  of  promoter  against  copromoters  for,  271. 
remedy  where  transfer  of  property  from  one  corporation  to  an- 
other is  fraudulent,  8428. 
reorganization  agreement,  8507,  8541. 

by  majority  stockholders  as  fraud  on  minority,  8496. 
resignation  from  office  as,  3002. 
right  of  creditor  to  sue  officers  for,  3825. 

rights  of  general  creditors  where  foreclosure  sale  fraudulent,  8600. 
salaries  of  corporate  officers,  3995. 
sale  of  all  of  corporate  property,  2157. 
service  of  process  after  inducing  officer  or  agent  to  come  into 

state  by  fraud,  10418. 
setting  aside  judgment  for  on  application  of  receiver,  8940. 
special  agreements  in  stock  subscriptions,  1324-1335. 
transfer  of  partnership  assets  to:  corporation,  780. 
transfer  of  stock,  7301,7304. 

by  agent,  6437. 
trust  fund  doctrine  as  preventing,  8639. 

as  preventing  rescission  of  subscriptions  to  stock  for  fraud; 
8654. 
unauthorized  issuance  of  stock,  5788. 
waiver,  power  of  directors,  3177. 

II.    In  Sale  of  Stock. 

as  to  corporate  property  and  assets,  6520. 

as  to  dividends,  6523. 

as  to  financial  condition,  6521. 

as  to  officers,  6529. 

as ;  to-  stock,  6524. 

amount  of,  6524. 

as  to  holders  of,  6524. 

as  to  assessability,  6524. 

as  to  being  full  paid,   6525-6527. 

as  to  ownership,  6526. 

as  to  value  of  stock,  6527. 

as  to  price  paid  for,  6528. 
by  whom  representations  made,  6547. 

agent,  6548. 

third'  persons,  6547,  6550. 
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Fraud — Continued. 

concealment  or  nondisclosure,  6531. 

fiduciary  relation,  6533. 
contract  by  third  persons  to  repurchase  stock,  6587. 
expressions  of  opinion,  6529. 
falsity,  6534. 

fiduciary   relations,  6518. 
indirect  representations,  6518. 
injury,  necessity  for,  6545. 
knowledge  and  intent  to  deceive,  6535. 

rescission  as  dependent  on,  6536. 

officers  of  corporation,  6538. 
promises  as  to  future  events,. 6529. 
reliance  upon  statements,  6539. 

constructive  notice,  6541. 

presumptions,  6542. 

right  to  rely  on,  6543. 
remedies  for,  6551. 

rescission,  6551. 

restoration  of  status  quo,  6555. 

laches  as  bar,  6557. 

ratification  or  waiver  as  bar,  6560. 

action  for  deceit,  6562. 

waiver   and   limitations,   6564. 
representations  as  to  law,  6530. 

organization,   6S31. 

powers  of  corporation,  6531. 

assessability  of  stock,  6531. 
what  constitutes  in  general,  6517. 
Frauds,  Statute  of 

see  Statute  of  Frauds. 
Fraudulent  Conveyances 

by  insolvent  corporation,  8657  et  seq. 

motive,  8657. 

consideration,  8659. 

good  faith,  8659. 

bona  fide  purchasers,  8660. 

colorable  transfers,  8661. 

rights  of  creditors,  8661. 

conveyances  to  officers,  8663. 

compensation  to  officers,  8664. 

transfer  to  other  corporation  or  firm,  8665. 
effect  of  appointment  of  receiver  on  right  of  others  to  sue  to  set 

aside,  9805. 
ground  for  attachment,  4914. 

judgment  as  condition  precedent  to  action  to  set  aside,  4942. 
levy  on  shares  of  stock  fraudulently  conveyed,  5648. 
power  of  receiver  to  sue  to  set  aside,  8938. 
preference  as,  8695. 
real   estate   trust  as,   10477. 
remedies,  8676. 

right   of   pledgee   of  stock  to   sue,   6660. 
right  to  attack  ultra  vires  contracts  as  fraudulent.  2593. 
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Fraudulent  Conveyances — Continued. 

transfer  of  all  of  corporate  property,  21SS. 

transfer  of  partnership  property  to  corporation,  780. 

transfer  of  stoc^,  7300-7307. 

unregistered  transfer,  6377. 
trust  fund  doctrine,  8641,  8646. 

Fraudulent  Stock 

see  Stock,  Watered,  etc.,  Stock. 

Free  Passes 
see  Passes. 

Freedom  to  Contract 

see  Governmental  Control,  Impairment  of  Obligation  of  Contract. 

Freeze  Out 

see  also  Majority  and  Minority  Stockholders,  Reorganization, 
of  former  partner  after  incorporation,  3758. 

Freight 

see  Carriers,  Railroad  Companies,  Commerce. 

Freight  Agent 

employment    of    as    doing    of    business    bv    foreign    corporation, 

:  ;  10308,  10309. 
powers,  3135. 
service  of  process  on,  4428,  4429,  10349.. 

Full  Crew  Law 

ejcception  of  short  roads  as  class  legislation,  7706. 

Full  Faith  and  Credit  Clause 

judgment  against  foreign  corporation,  10211. 

Full  Liability  Corporations 

what  are,  23,  24. 

Full  Paid  Stock 

see  Stock,  Assessments. 

Funding  Bonds 
what  are,  1920. 

Funds 

see  also  Borrowing  and  Loaning  Money,  Money,  Cash,  Assets, 

Earnings,  Profits,  Income, 
attachment,  see  Attachment, 
conversion,  see  Conversion, 
custody,  see  Treasurer, 
depositaries,  see  Depositaries, 
deposits,  see  Deposits,  Banks, 
depreciation  fund,  7868. 
diversion,  see  Diversion, 
garnishment,  see  Garnishment, 
public,  see  Public  Funds, 
relief,  see  Relief  Funds. 
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Funds — Continued. 

reserve,   see  Reserve   Fund, 
sinking  fund,  see  Sinking  Funds, 
sufficiency  of,  see  Insolvency,  Bankruptcy, 
surplus,  see  Surplus. 

Future  Advances 

mortgage  to   secure,  2240. 

Future  Delivery 

meaning  of,  6513  note. 

Futures 

see  Exchanges,  Gambling,  Speculation. 


Gambling 

see  also  Bucket  Shops. 

corporation  as  de  facto  one,  570  and  note. 

gambling  in  futures,  569  note, 
criminal  liability  for  permitting,  5398. 
lottery,  see  Lotteries, 
on  board  of  trade,  see  Exchanges. 

power  of  agricultural  society  to  permit  on  grounds,  1814. 
sale  of  stock  as  gambling  contract,  6510  et  seq. 
speculations,  see  Speculations, 
validity   of   corporation   organized   for,    184. 

liability  of  members  as  partners,  7549. 
violation  of  statutes  against  as  ground  for  forfeiting  charter,  9105. 

Game  ,  ^ 

creation  of  corporation  to  detect  violation  of  game  laws,  257. 

Garnishment 

chapter  on,  see  volume  5,  page  4821. 
affidavit  for,  4920. 

contents,  4920. 

description   of  garnishee,  4920. 
against  corporations,   4824. 

domestic  corporations,  4824. 

foreign  corporations,  4833,  863,  864,  10281. 

corporation  chartered  in  more  than  one  state,  4840. 
appearance,  effect  of,  4930. 
as   conferring   priority,   9260. 
as   process,   4435,   4925. 
by  corporations,  4823. 
disclosure  or  answer,  4932. 

who  may  make,  4932. 

foreign  corporations,  4933. 

by  mail,  4933. 

relation  back,  4933. 

oral  examination,  4934. 

seal,  4935. 

verification,  4935. 
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Garnishment — Continued. 

dissolution  of  corporatiort,  effect  of,  4903,  9207. 
'    estoppel  of  garnishee  to  deny  corporate  existence,  727. 
in  actions  involving  particular  corporations,  4876  et  seq. 

banks,  4876-4882. 

national  banlcs,  4885. 
'      railroad  corripanies,  4892-4901. 
insolvency  of  corporation,  effect  of,  4901. 
notice  of,  4910. 
property  subject  to,  4845. 

in  hands  of  officer  or  agents,  4843. 

deposits  with  state  officials,  4845. 

exemptions,  4846. 

what  law  governs,  4846. 

shares  of  stock,  see  infra. 

corporate  bonds,  4875.     , ' 

Meposits  in  bank,  4876. 

by  agents,  officers  or  trustees,  4878. 

deposits  by  corporation  in  general,  8656. 

certificates  of  deposit,  4879. 

paper  deposited  in  bank  for  collection,  4880. 

,  specific  property  deposited  in  bank,  4881. 

insurance  policy,  amount  due  on,  4886. 
life  policies,  4886. 
fire  policies,  4887-4890. 
employer's  liability  policy,  4890. 

rolling  stock  of  railroads,  4895.  ' 

goods  in  possession  of  carrier,  4897.' 

necessity  of  notice  to  shipper,  4899.      . 

debts  due  from  railroad  company,  4899.        ''  ' 

debts  due  from  foreign  corporations  to  non!residents,  4835. 

assessment  on  stock  as  d'ebt,  7537.  ' 

receivership,  effect  of,  4905.       ' 

levy  before  appbihtment  of  receiver,  4905.  '' 

levy  after  appointment  of  receiver,  4906. 

garnishment  of  foreign  corporation,  9749. 

property  in  other  states,  ,4907,  9749.  '  I 

property  taken  out  of  state,  4908. 

property  of  foreign  corporation,  4908,  9749. 
residence  of  corporation  for  purpose  of,  863. 
return  of  service,  4930. 

amendment,  4931. 
service  of  process,  4921. 

who  to  serve,  4921  et  seq. 

on  domestic  corporation,  4924. 

on  foreign  corporation,  4926. 
shares  of  stock,  4847,  5634.     ' 

at  common  law,  4847.        '' 

by  statute,  5636,  4848.        ' 

in  equity.  5640. 

situs  of  stock,  5640,  4851. 

effect  of  sale  or  transfer  'as  security,  4856. 

right  to  dividends,  4860.  ,  ' 
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Garnishment — Continued. 

shares  of  stock — continued. 

mode   of  levy,  4860. 

pledged  stock,  6647,  48S6. 
situs  of  debt,  4836." 

where  corporation  chartered  in  more  than  one  state,  4840. 
summons,  4910. 
to  enforce  liability  of  stockholders,  7372,  4862. 

statutory  remedy,  4864. 

notice,  4867. 

showing  exhaustion  of  corporate  property,  4869. 

extent  of  liability,  4870. 

lien,   4870. 

necessity  of  assessment  or  call,  4871. 

time  of  fixing  of  stockholder's  liability,  4872. 

stock  issued  as  full  paid,  4873. 

set-ofi  of  claim  against  corporation,  4874. 

effect  of  death  of  stockholder,  4874. 
unpaid  subscriptions  to  stock,  7111,  4862  et  seq. 

foreign  corporation,  7112. 
venue,  4912. 
writ   as   process,   10374   note. 

Gas 

power  of  foreign  corporation  to  require  furnishing  of  to  it,  9454. 

Gas  Companies 

as  manufacturing  corporations,   126,  221. 

as  public  utility  corporations,   144. 

as  quasi  public,  107. 

consideration  for  issue  of  stock,  5821,  5824. 

Consolidated  Gas  Company  of  New  York  as  monopoly,  5486. 

consolidation,  authority,  8320. 

creating    monopoly,   8321,    5486    note, 
dissolution  as  monopoly,  9104  notes, 
enjoining  nuisances  of,  5158,  5159. 
exemptions  from  taxation,  8230,  8249. 
governmental  regulation  of,  7762,  7669. 

pipes,    7762. 

extension  of  mains,  7762. 

as  subject  to  public  service  commission,  7673. 

rate  regulation  as  impairment  of  obligation  of  contract,  7792, 
and  see  Rates, 
injunction  against  municipality,  5151,  5153. 
injunction  against  overcharges,  5154,  5155. 
mandamus  as  to  rates,  5064. 

mandamus  to  compel  furnishing  of  gas,  5064,  5065. 
power  of  state  to  enjoin  laying  of  pipes,  2587. 
power  to  create  to  supply  natural  gas,  198. 
powers,  1822. 

borrowing  money,  1894. 

contracts,  1858.    : 

discontinuance  of  business,   1795. 
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Gas  Companies — Continued, 
powers — continued. 

eminent  domain,  2549. 

executing  negotiable   paper,   1906. 

lease  of  all  of  property,  2188. 

mortgages,  2233,  2236. 

after  acquired  property,  2247. 

purchase  of  stock  in  another  company,  2070,  6793  note. 

transfer  of  corporate  property,  2169,  2170. 
franchises,  2176. 
receivership,  see  generally  Receivers. 

six  months'  rule,  8994. 

what  are  operating  expenses,  9000  notes. 

receiver's   certificates,   8951   note, 
withdrawal   from  public   service,   7719. 

General  Agents  ^ 

service  of  process  on,  4428,  10334. 

who  are,  4428,  10334. 
synonymous  with  general  manager,  3270. 

General  Creditors 

see  Creditors,  Priorities. 

General  Denial 
see  Pleading. 

General  Franchise 

what  is,  2110,  and  see  Franchises. 

General  Laws 

as  abrogated  by  statutes  governing  corporations,  1750. 
creation  of  corporations  under,  see  Creation  of  Corporations. 

General  Manager 

admissions  of  as  binding  corporation,  3352. 

as  agent  or  employee,  2997. 

as  corporate  officer,  2951. 

as  servant  or  laborer,  7216,  8984,  8687. 

claim  of  as  preferred  claim,  8687. 

contract  of  as  assignable,  3677. 

definition,  3268. 

duration  of  office,  2996,  2997. 

duties  in   general,  3660. ' 

effect  of  dealings  between   corporations   having  same   manager, 

3640. 
evidence  of  as  to  solvency,  8614. 
liability  for  contempt,   5571. 
liability  for  torts,   see   generally  Liabilities   of  Officers. 

as  dependent  upon  participation,  3774,  3775. 

liability  for  acts  of  other  officers,  3748. 
liability  of  corporation  for  assault  by,  5220  notes, 
liability  of  corporation  for  libel  or'slander  by,  5238  note,  5245  note, 
nature  of  ppsilion,  3268-3274. 
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General  Manager — Continued.  ' 

notice  to  as  notice  to  corporation,  3462. 
power  to  issue  stock  for  services  of,  5814. 
powers,  3268-3312. 

as  affected  by  by-laws,  1105  et  seq. 

as  limited  by  ultra  vires  rule,  3097. 

appointment  of  superin,tendetit,  2961. 

arrests,  3311. 

assignments,  3301.  , 

for  benefit  of  creditors,  3311. 

bank  acounts,  3308. 

bills  and  notes,  3292. 

bond,   signature,   3312.    , 

borrowing  money,  3291. 

compromises,  3310. 

confession  of  judgment,  3312. 
,    contracts  in  general,  3278. 

contracts  of  employment,  3282-3290. 

dedicat-ion,  3302. 

gambling  contracts,  3307- 
'  gifts,  3302. 

guaranty,  3307. 

indemnity,  3307. 

instituting  suits,  3312. 

insurance,  3306. 

leases,  3305. 

licenses,  grant  of,  3307. 

modification  of  contracts,  3308. 

mortgages,  3302. 

payments,  3309. 

petitions,   signing,  3312. 

pledges,  3302. , 

preferring  creditors,  3311,  8704. 

purchases,  3296. 

ratification,  3399. 

releases,  3308. 

rewards,  3307. 

sales,  3299-3301. 

signature  of  contracts,  2459. 
bills  and  notes,  2463. 

verifying  pleadings,  2951. 
powers  of  president  as,  3202. 
removal  of,  3007. 

r'epresentations  by  as  binding  company;  1345  notes: 
service  of  process  on,  4425,  10361,  10363,  and  see  Managhig  Agent. 
termination  of  employment,  3009.'' 
treasurer  as,  3261. 

General  Sales  Manager 

see  also  General  Manager.  , 

service  of  process  on,  10384  note.., 

General  Words  ' 

see  Maxims,  Charter. 
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Generic  Terms 

as  trade  mark,  1665,  and  see  Trade  Marks. 

Gentleman's  Agreement 

as  violation  of  Sherman  Act,  5492. 

Genuineness 

forgery,  see  Forgery. 

of  stock,  implied  warranty,  6581. 

Germany 

war  with,  see  War. 

Gifts 

by  majority  stockholders,  6802. 
dedications,  2153. 

railroad  companies,  2153. 

land  companies,  2153. 

hotel  companies,  2153. 
issuance  of  stock  as,  5845. 

for  influence  or  use  of  name,  5816. 
of  stock,  6708  et  seq. 

who  may  make,  6708. 

who  may  take,  6708. 

delivery,  6710-6717. 

acceptance,  6709. 

written  assignment,  6712. 

registering  transfer,  6715. 

complete  surrender  of  control,  6717. 

time  when  title  vests,  6718. 

right  to   dividends,  6158   et   seq. 

reservation  of  dividends,  6719. 

redelivery  of  possession,  6719. 

revocation,  6720. 

to  aid  another  enterprise,  5825. 

as  making  holder  eligible  as  director,  2975. 

reservation  of  right  to  vole,  2812. 

to  corporation  of  its   own   stock,  2100. 

liability  of  doner  to  creditors,  7308  note, 
power  of  corporation  to  accept,  2026. 
power  of  corporation  to  make,  2148. 

implied  power,  2148. 

to  induce  company  not  to  remove  plant,  2149. 

to  aid  in  construction  of  mill,  2150. 

to  obtain  railroad,  12150,  2151. 

gift  to  president,  2150. 

to  erect  bridge,  2151. 

to  erect  school  or  college,  2150,  215L. 

for  political  purposes,  2150. 

to  church,  2150. 

payment  on  policy  where  not  liable,  2150. 

giving  away  goods  as  advertisement,  21  SO.' 

paying  extra  wages  to  employees,  21S1. 

paying  pension  to  family  of  dead  employee,  -2151: 

paying  for  physician  for  injured  employee,.  2151,  1835. 

IX    Priv.  Corp,— 5B 
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Gifts — Continued. 

power  of  corporation  to  make — continued. 

to  procure  nearby  location  of  postoffice,  2152. 

to  procure  nearby  location  of  stock  exchange,  2152. 

to  aid  festival,  fairs,  etc.,  2153. 

brewing  company,  2152. 

chamber  of  commerce,  2152. 

land  companies,  2151. 

literary  society,  2151. 

railroad  companies,  2150-2152. 
to  officers  as  belonging  to  corporation,  3560. 
who  may  make 

directors,  3163. 

president,  3225. 

general  manager,  3302. 

Gifts  Causa  Mortis 

of  stock,  6720. 

revocation,  6721. 

Glass  Factory 

building  of  as  interstate  commerce,  9617. 

Going  Concern 

as  item  of  value  in  rate  regulation,  7852. 
preferences  by,  8696. 
what  is,  7852,  8617. 

Golf  Club 

expulsion  of  members,  6737  note, 
power  to  sell  liquor  to  members,  1801. 

Good  Faith 

see  also  Bona  Fide  Holders,  Fraud,  Intent,  Motives,  Notice.  , 

as  affecting  fraud,  6535. 

as  affecting  liability  of  stockholders  to  repay  dividends,  6214. 

as  defense  where  officer  sought  to  be  held  liable,  3715. 

as  excusing  corporation  for  unauthorized  registration  of  transfer 

of  stock,  6426. 
as  exonerating  directors  for  illegally  paying  dividends,  6231. 
expulsion  of  member,  6754. 
good  faith  rule  as  to  watered  stock,  S877. 

Good  Will 

as  consideration  for  issue  of  stock,  5824,  5845,  5855,  5885-5887. 
as  included  in  assignment  for  benefit  Of  creditors,  8630. 
as  item  of  value  in  rate  regulation,  7860. 

value  as  similar  to  value  as  "goin^  concern,"  7852. 
as  item  of  value  of  shares  of  stock,  8427. 
effect  of  dissolution  of  corporation,  9177. 
liability  of  officer  for  injury  to,  3678. 
power  of  stockholders  as  individuals  to  transfer,  2918. 
power  of  stockholders  to  agree  to  not  compete  on  sale  of  all  of 

corporate  property,  2165. 
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Goods     ^ 

see  also  Personal  Property. 

confusion  of  as  affecting  interstate  commerce,  9592. 

shares   of  stock  as,   S626,  6503. 

Governing  Body 

see    Directors,    Officers,    Stockholders,    Majority    and    Minority 
Stockholders. 

Government 

see  Federal  Government,  States,  Legislature,  Delegation  of  Power, 
Constitutional   Law,   Statutes,   Governmental   Control. 

Governmental  Agencies 

federal  corporations,  see  National  Corporations, 
regulation  of,  see  Commerce, 
taxation  of,  see  Taxation. 

Governmental  Control 

"Governmental  Control  of  Corporations"  is  the  title  of  chapter  58 

commencing  on  page  7648  of  volume  7.    Closely  related  thereto 

is    the    preceding   chapter    in    the    same   volume    relating   to 

amendment  and   repeal   of  corporations,   and  the   chapter  in 

volumes  8  and  9  relating  to  foreign  corporations, 
action  to  set  aside  orders,  7905. 

amendment  or  repeal  of  charter,  see  Amendments,  Repeal. 
appeals  from  orders,  7906. 
Blue  Sky  laws,  7714. 
I         certificate  of  public  convenience  and  necessity,  7713. 
certiorari  to  review  regulations,  7909. 
discriminations,;  forbidding,  7717. 
doctrine  of  legal  entity,  7655. 
employees,  regulations  as  to,  7723. 
enforcement  of  orders,  7911. 

exemptions  from  control  as  passing  to  new  company  on  consolida- 
'  tion,  8358. 

on  consolidation  of  foreign  and  domestic  corporation,  8450. 
foreign  corporations,  see  Foreign  Corporations, 
injunction  against  regulations,  7903. 
judgment  as  res  judicata,  7911. 
license  fees,  7727. 

power  to  require  payment  of,  7728. 

as   impairing  obligation   of  contract,  7729. 

as  rental  for  use  of  streets,  7731. 

where  right  to  use  streets  granted  by  state  or  United  States, 
7731. 

reasonableness  of,  7732. 

particular  corporations,  7735. 
of  common  law  corporations,  10515,  and  see  Massachusetts  Trusts, 
penalties,  imposition  of,  7719-^722. 

for  failure  to  pay  claims,  7720. 

unreasonable  penalties,  7721. 
permit  to  excavate  in  streets,  7725. 
police  power  as  applicable  to  corporations,  7657. 

growth  and  expansion,  7658. 
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Governmental  Control— Continued. 

police  power  as  applicable  to  corporations — continued. 

as  dependent  on  nature  of  business,  7658. 

limitations  on  power,  7659.  * 

,    grant  of  charter  as  precluding  exercise  of,  7659. 

grant  of  special  franchise  as  precluding  exercise  of,  7660. 

contracts  as  affecting  exercise  of,  7660. 

constitutional  limitations,  7661. 
procedure  before  commission,  7879. 
regulation  of  banks,  7765. 
regulation   of   express   companies,   7763. 
regulation  of  gas  companies,  7762. 
regulation  of  insurance  companies,  7764. 
regulation    of   mining   companies,    7764. 
regulation  of  pipe  line   companies,  7763. 
regulation  of  railroad  companies,  7737. 
'   .   .        examination  of  engineers,  mi. 
■'.f ..         drinking.. water  on  cars,  7738. 

,    sanitary  drinking  cUps  on  cars,  7738. 
,  ..  ,     headlights,  7738.  . 

station    agents,    7738. 

shifting  of  tracks,   7738. 
.,  revoking  right  to  lay  second  track,  7738. 

weighing  scales  at. stations,  7739. 

transportation  of  m'llk,  7739. 

telephone  at  statioiis;  7739. 

extension  of  lines/';7739. 

establishment  of  passenger  service,  7740. 

service  on  branch  lines,  7740-7742. 

number  of  trains,  7741. 

abandonment  of  road  or  branch,  7731. 
i  stopping  trains  at;  :stations,  7743. 

depots,  7744. 

running  times  of, trains,  7745. 

connections  \vith  other  roads,  7745. 

construction  of  sptir  ;tracks^  7746. 

grade  crossings,  7747. 

lighting  of  tracks,  7747. 

rate  of  speed,  ll'^i 

obstruction  of  streets,  7748. 

signals  or  flagmen,  7749. 

safety  appliances,  ,7749. 

fencing   tracks,   7749. 

building  cattle  guards,  7749. 

sleeping  car  service,  7750. 

regulation  of  rates,  see  Rates. 

regulation  of  street  car  companies,  7750. 

speed,  7751. 

stops,  7751,  7753.   . 

motive  power,  7751. 

sprinkling  track,  7751. 

fenders,  7752. 
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Governmental  Control— Continued. 

regulation  of  street  car  companies— continued. 

air  brakes,  7752. 

tickets,  77S2. 

running  time,  7753. 

number  of  passengers,  7753. 

shifting  tracks,   7753. 

removal  of  tracks,'  '7753. 

removal  of  wires,  7753. 

furnishing  seats,  7754. 

operation  of  extension,  7754. 

lighting  streets,  7754. 
regulation  of  telegraph,  telephone  and  electric  light  companies, 
7754.       •  ■"     '■     ■■.  " 

height  of  wires,  77SS.     '' 

ticker  service,  7755. 
'i ''I  '    '    poles  and  wires,  7755. 

underground  wires,  7760. 

physical  connection  of  lines,  7761. 
regulation  of  water  companies,  7763. 
regulations  as  denial  of  equal  protection-  of  the  laws,  7697. 

regulations  applicable  only  to  corporations,  7699. 

regulations  applicable  only  to  certain  class  of  corporations, 
7702. 
,5  jr,5gulatipns  applicable  only  to  certain  .corporations  of  parti- 
■''■"■■-     cular  class,  7703. 

regulation  of  common  carriers  as  a  class,  7703. 

regulation  of  railroads,  7704. 

regulation  of  mining  companies,  7707.' 

regulation  of  insurance  companies,  7708. 

regulation  of  telegraph  •companies7"7709. 

regulation  of  banks,  7710. 

regulation   of  building  and ,  loan   a.,sspciations,   77lO. 

regulation   of   remedies,    etc.,    7711.' 

excluding  receivers  of  corporations,  7710. 

regulations  as  depriving  person  of  property'  without  due  process 
of  law,  7692. 

unreasonable  regulations,  7693. 

impairment  of  franchise,  7695. 

penalties  and  forfeitures,  7696. 

requiring  services  without  compensation,  7696. 

notice  and  hearing,  7697. 
regulations  as  grant  of  special  privileges  or  immunities,  7711. 
regulations   as   impairing  obligation   of  contracts,   7689. 

changer  of  i-enifedies,  7690.        ' 

revocation  of  municipal  franchise,  7690. 
regulations   as   interference  with   interstate  commerce,  7682-7689. 

5 ■illustrations,  7686. 
reports  by  corporations,  see  Reports, 
review  of  regulations  by  courts,  7884. 

power  to  review,  7885. 

conditions   precedent,   7887. 
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Goveramental  Control— Continued. 

review  of  regulations  by  courts — continued 
presumptions  and  burden  of  proof,  7888. 
introduction  of  new  evidence,  7891. 
scope  of  review,  7892. 
separable  provisions,  7902. 
who  may  attack,  7902. 
who  may  regulate  corporations,  7662. 
federal  government,  7662. 
Interstate   Commerce   Commission,  7664. 
state  legislature,  7665. 
state  commissions,  7666. 
municipalities,  7666. 

corporations  subject  to  regulation,  7667. 
insurance  companies,  7670. 

where  business  not  affected  with  public  interest,  7671. 
by  public  service  commission,  7672-7682,  and  see  Public 
Service  Commissions, 
withdrawal  from   service,  prevention  of,   7718. 
writ  of  prohibition,  7910. 

Governor 

as  corporation  sole,  83,  118. 

power  to  appoint  receiver,  8834. 

power  to  dissolve  corporation,  9018,  9708. 

power  to  waive  ground   for  forfeiture  of   charter,  9135. 

Grade  Crossings 
see  Crossings. 

Grain  Elevators 

see  Elevator  Companies,  Elevators. 

Grain  Exchanges 

see  Exchanges,  Board  of  Trade. 

Grand  Jury 

see  Criminal  Law. 

Grand  Larceny 

see  Larceny. 

Grange 

power  to  loan  money,  1898. 

Grant    ' 

see  also  Conveyances. 

of  charter,  see  Charter,  Creation  of  Corporations. 

of  easement,  see  Easements. 

of  license,   see   Licenses. 

of  powers  as  creating  corporation,  450  note,  and  see  Creation  of 

Corporations, 
of  street  franchise,  see  Franchises. 

Granting 

meaning  of,  463. 
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Gratuitous  Stock 

see  Stock,  Watered,  etc..  Stock. 

Gratuity 

see  Gifts. 

Gravel  Lands 

power  ot  railroad  to  purchase,  2049. 

Graves 

see  Cemetery  Companies. 

Grave  Yards 

see  Cemetery  Companies. 

Greek  Fraternities 
see  Fraternities. 

Grist  Mill 

regulation  of  rates,  7769. 

Grist  Mill  Companies 
regulation  of,  7669. 

Grocers 

action  against  wholesaler  for  refusal  to  sell  to,  5545  note. 

Grocery  Companies 

power  of  manager  to  make  purchases,  3297. 

Gross  Negligence 

,as  test  of  liability  of  officers,  3698,  and  see  Negligence. 

Guaranteed  Dividends 

see  Dividends,  Preferred  Stock. 

Guaranteed  Stock 

what  is,  6002. 

Guaranty 

The   power  of  a  corporation   to  become  a   guarantor  is  treated 

of  in  chapter  23  in  volume  2,  commencing  on  page  1868. 
as  binding  both  writer  and  corporation,  2457. 
as  estoppel  to  deny  corporate  existence,  737. 
as  inuring  to  consolidated  company,  8354. 
as  payment  for  stock,  5827. 
as  provable  claim  against  receiver,  8964. 
assignor  of  receiver's  certificates  as  guarantor,  8957. 
bank  guaranty  law,  7611,  7605. 
by  officers,  preferred  creditors,  8769. 
by  particular  corporations,   1871. 

banks,  1871. 

national  banks,  1871. 

brewing  companies,  1878,  1879. 

cattle  companies,  1876. 

ice   companies,   1872. 

land  and  irrigation  companies,  1872. 

lumber  companies,    1878. 

mercantile  and  trading  companies,  1872,  1876. 
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Guaranty— Continued.  >  ' 

by  particular  corporations — continued. 

plank  road  companies,  1877. 

railroad  companies,  1873,  1874,  1876-1878. 

trust  companies,  1872. 
by  stockholder  as  release  of  his'  statutory  liability,  7497. 
by  stockholder  of  corporate  debts,  6844. 
by  transfer  of  stock  on  corporate  books,  6471. 
dissolution  of  corporation,  effect  of,  9185. 
enforcemeijt  of  by  foreign  corporation,  9650. 
express  corporate  power,   1868. 
extension  of  corporate  life  as  affecting,  896 
implied  corporate  power,  1869. 

particular  corporations,  1871. 

in  furtherance  of  business,  1873 

as  part  of  business,  1873. 

for  purpose   of  transferring  corporate  property,   1875^. 

to  protect  or  pay  debt,  1875. 

to  increase  business,  1877. 

power  to  underwrite  stocks  or  bondsj  955 
indemnity,  see  Indemnity, 
meaning  of  "guarantee,"  950 
negotiability,  1979. 
of  bonds,  1988,  1873-1876. 

creation  of  corporations  for,  257. 

negotiability,  1979. 

defenses,   1989. 

right  of  guarantor  to  compel  foreclosure,  2298 
of  debts  of  partnership,  1876. 
of  debts  of  stockholders,  1871. 
of  deposits,  1874. 
of  dividends,  1876,  1877,  6244. 
of  expenses  of  musical  festival,  1877.- 
of  payment  of  rent  by  another,  1878. 
of  performance  of  contract  by  another,  1878. 
of  stock  of  another  corporation,  1871. 
on  sale  of  stock,  6576. 

by  third  persons,  6590. 
preferred  stock,  6002,  6003. 
statute  of  frauds,  6507,  6508. 
stockholders'  liability  for  corporate  debts,  7237. 
surety  companies,  see  Surety  Companies, 
suretyship,   see   Sureties, 
ultra  vires,  effect  of,  2597,  2609,  2629. 

where  no  benefits  received,  2617. 
who  may  make 

president,    3233. 

vice-president,  3248. 

secretary,  3257.  , 

general  manager,  3307. 

cashier,  3324. 
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Guardian 

negligence  of  as  afifecting  ward,  6493. 
power  of,  corporation  to  act  as,  1889. 
'        '     foreign  corporation,  9875. 

transfer  of  shares  of  stock  by,  6461. 
registering,  64l7. 

Guards 

see  Cattle  Guards 


H 


Habitancy 

see  Inhabitants. 


Hacks 

see  Taxicab'  Companies,  Stages. 

Hardware  Companies 

power  to  advertise,  1788. 

Hawkers 

see  Peddlers. 

Headlights 

requiring  on  railroad  engines,  7738. 

Health 

see  also  Illness,  Sanitary  Districts,  Hospitals,  Police  Power, 
board  of  as  corporation,   119. 
doctors,  see  Physicians  and  Surgeons. 

Hearing  < 

see  Due  Process  of  Law,  Notice. 

Heat 

requiring  heating  of  cars  as  interference  with  interstate  com- 
merce, 7686. 

Heating  Companies 

as  quasi-public  corporation,  107,  248,  2234. 
mandamus  to  compel  furnishing  of  heat,  5065. 
power  to  mortgage,  2234,  2237. 
receivers,  six  months'  rule,  8994. 

Heirs 

see  Estates  of  Decedents. 

Hepburn  Act 

ownership  by  railroad  company  of  stock  in  coal  company  as 
violation  of  provision  forbidding  transportation  of  articles 
mined  by  railroad  company,  64. 

Hereditament     ;  , 

see  Incorporeal  Hereditament. 

Highway 

see  also  Streets. 
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Highway — Continued. 

districts  as  quasi  corporations,  117. 

exemption  from  road  duty  as  passing  to  consolidated  company, 

8352. 
plank  roads  and  turnpikes,  see  Turnpike  Companies. 

History 

of  corporations,  2. 

of  Massachusetts  trusts,  10461. 

Hold 

meaning  of,  2050. 

power  of  corporation  to  hold  property,  2026  et  seq. 

personal  property,  2026. 

real  property,  2037. 

Holder 

meaning  of,  6644  note. 

Holders  in  Due  Course 

see  Bona  Fide  Holders  and  Purchasers. 

Holding  Companies 

as  consolidation  or  merger,  8312. 

as  representing  minority  stockholders,  excusing  joinder  as  defend- 
ants, 8424. 

consent  of  stockholders  of  to  validate  acts  of  subsidiary  company, 
2932. 

income  tax,  8295  note. 

joinder  as  party,  4507. 

liability  for  debts  of  corporations  whose  stock  is  held,  8402.^ 

Massachusetts  trust  distinguished,   10462. 

monopoly,  6796. 

nature  of,  6795. 

power  to  create,  249. 

stockholders  in,-  6797. 

Holding  Over 
officers,  3000. 

as  de  facto  officers,  3031. 

liability    of,    4187. 

salary  of,  4013. 

service  of  process  ,on,  4442. 

Holidays 

see  also  Sunday. 

directors'  meetings  falling  on,  3052. 

Home 

see  Odd  Fellows  Home,  Masonic  Society,  House  of  Refuge. 

Home  for  Discharged  Prisoners 

liability  to  inmate  for  personal  injuries,  5359  note. 

Homes 

liability  for  torts  where  charitable  corporations,  5330  et  seq., 
5363. 
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Homicides 

criminal  liability  of  corporation,  5391. 

Honorary  Members 
right  to  vote,  2786. 

Horse  Racing 
see  Racing. 

Horse  Railroads 

see  Street  Railroad  Companies. 

Horses 

liability  of  charitable  corporation  for  negligence  in  management 
of,  5367  note. 

Hospitals 

as  eleemosynary  corporations,  87. 

as  public  corporations,  lOO. 

as  trading  corporations,  124. 

exemption  from  taxation,  8233   note. 

liability  for  torts,  5341,  5361,  5366. 

power  to  maintain  for  employees,  1799,  1835. 

purchase  of  land  for,  2046. 
reasonableness  of  by-law,  1014  note. 

Hotel  Companies 

as  mercantile  corporations,  8804. 

as  trading  corporation,  124,  8805. 

conditions  in  subscription  for  stock,  1267. 

donations,  see  Gifts. 

extending   charter   time    to   construct   as    proper   amendment    of 

charter,  7617. 
gambling  casino  as  ground  for  forfeiting  charter,  9106. 
powers,  1823. 

lease  of  part  of  building,  1813,  2182. 

sale  of  liquor,  1801. 

Hotels 

as  appurtenant  to  railway,  2263. 

power  of  railroad  company  to  conduct,  1834. 

Hour 

for  inspection  of  corporate  books,  4124. 
stockholders'  meeting,  2724,  1106  note. 

Hours  of  Labor 

liability  of  corporation  for  violating,  5398. 
regulation  of,  7663,  7723. 

interstate  commerce,  7686. 

as  class  legislation,  7708. 

House  of  Refuge 

liability  for  torts,  5364,  5365. 

Houses 

see  Buildings,  Disorderly  Houses,  Warehouses,  Washhouses. 
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Husband  and  Wife 

see  Married  Women. 

Hypothecation 

see  Pledges. 


urn 

eflEect  of  use  of  word  in  corporate  instruments,  2460,  2465. 

Ice 

power  of  water  companies,  1843. 
situs  for  taxation,  8129; 

Ice  Companies 

as  engaged  in  interstate  commerce,  5463  note. 

as  manufacturing  company,  126,  224,  225,  8319. 

as  trading   company,  8805,  9221   note. 

foreign  corporations,  what  constitutes  doing  business^'  10019. 

power  to  become  surety  or  guarantor,  1872. 

Ice  Plant 

sale  and  installation  of  as  interstate  commerce,  9619  note,  9620! 

Identification 

corporate  books,  4061.  ,^ 

corporate  name,  see  Name  of  Corporation, 
of  pledged  stock,  to  redeem,  6699. 
on  registering  transfer  of  stock,  6415, 

Identity 

of  corporations,'  63,  64. 

Ignorance 

see  also  Knowledge,  Notice. 

as  defense  in  action  against  officer,  3686,  3716,  4159.' 
statutory  liability,  3899. 

Illegal  Combinations 

see     Consolidation,     Merger,     Monopolies,     Partnership.    Trusts, 
Voting  Trusts. 

Illegal  Contracts 

chapter  on,  2693-2712,  vol.  3,  and  see  Contracts, 
contracts  for  sale  of  stock,  6510. 
contracts  in   general,   see   Contracts. 

eflEect  of  illegal  contracts,  2693-2712. 
contracts  of  subscription  to  stock,  1238. 
injunctions   against,   see   Injunctions. 

issue  of  watered  or  fictitiously  paid  up  stock,  5896-5897,  5908. 
monopolies,  see  Monopolies, 
ultra  vires  distinguished,  2695,  and  see  Ultra  Vires. 

Illegal  Incorporation 

see   Creation   of   Corporations,   Objects   for  Which   Corporations 
May  Be  Created,  De  Facto  Corporations,  Estoppel, 
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Illegality  .   i      i' 

distinguished  from  ultra  vires,  2571,  2694,  and  see  Ultra  Vires. 
of  business  as  ground  for  dissolving  corporation,  9128.    ■;' 
quo  warranto  to  test  validity  of;  corporate  acts,  4987.- 

Illness 

as  excuse  for  director,  371S,  3744. 

Imitation 

of  corporate  name,  1635. 

Immediately 

meaning  of,  9059  note. 

Immigrant 

see  Aliens. 

Immoral  Agreements 
as  void,  2695,  1853. 

Immunities 

as  franchises,  2120. 

Impairment  of  Obligation  of  Contracts 

by  by-laws,  1005. 

amendment  of  by-laws,  1043,   10SO-l(!i64. 
by  condemnation,  2551. 

by  consolidation  of  corporation  without  consent  of  .all  of.  stock- 
holders, 8327.  , 
by  denial  of  power  of  eminent  domain,  9864  note, 
by  dissolution  of  corporation,  9020. 
by  general  regulations  of  corporations,  7689. 

change  of  remedies,  7690. 

revocation  or  adding  burdens  in  case  of  municipal.,franchises, 
7690. 
by  impairing  rights  of  preferred  stockholders,  6030, 
by  majority  stockholders,  6806. 
by  rate  regulations,  7790.  ,    ' 

contract  of  state  as  to  rates,,  7793. 

contract  of  municipality  as  to  rates,  7794. 

where  right  reserved  to  regulate  rates,  7800.  , 

charter  as  contract  fixing  rates,  7804.,, 

city  franchise  as  contract  as  to  rates,  7805. 

power  to  increase  rates,  7811.  ,     .  ,,     „ 

impairment  of  contracts  between  corporation  and  third  per- 
sons, 7813. 

waiver  or  abandonment  of  contract  rights,  7814. 
by  reorganization,  8499. 

by  repeal  or  amendment  of  authority  "to,, reorganize,  8501. 
by  repeal  of  power  to  consolidate,  8325. 
by  repeal  or  amendment  of  charter,  7568. 

wh^rp  charter  not  accepted,  7571  note. 

where  corporation  created  under  general  law's,  7572.    ; 

where   corporation   a   public   or   municipal   one,    7S72. 

what  constitutes  impairment,  7573. 

contract  between  corporation  ^nd  stockholders,  7575.. 
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Impairment  of  Obligation  of  Contracts — Continued. 

by  repeal  or  amendment  of  charter — continued. 

contracts  between  corporation  and  third  persons,  7576. 

grant  of  similar  privileges  to  another  public  service  company, 
7S78. 

exercise  of  power  of  eminent  domain,  7S79. 

legislation  changing  or  affecting  remedies,  7581. 

waiver  of  objections,  7583. 

where  power  reserved  to  repeal  or  award,  7584-7611. 
by   restricting  power   to   transfer   stock,  6260. 
by  restrictions  on  foreign  corporations,  9906. 

retrospective  statutes  imposing  conditions,  10082. 
by  statutes  authorizing  assessment  of  paid  up  stock,  7526. 
by  statutes  authorizing  consolidation  of  corporations,  8315. 
by  statutes   increasing  liability  of  stockholders,   7163,  , 
by  taking  away  rights  of  creditors  against  stockholders,  7169 
by  taxation,  7969. 

exemptions,  7970. 
of  contract  for  exemption  from  taxation,  8209. 

necessity  that  grant  be  express,  8223. 

where  no  consideration  for  exemption,  8214-8216. 

exemption  in  charter,  8217. 

decisions   of  courts  as   impairment,  8218. 

reservation  of  power  to  alter,  amend  or  repeal,'  8220.         > ' 
of  contracts  of  foreign  corporations,  9338,  9470.   ' 

license  as  contract,  9471. 

Implied  and  Quasi  Contracts 

between  corporation  and  stockholders,  6850. 
liabilities  of  officers,  see  Liabilities  of  Office"-' 

where  corporation  (foreign)  has  not  complied  with  statutes, 
10070,  9943. 
money  counts,  see  Money  Had  and  Received,  Money  Paid, 
of  corporations,  1861. 

on  repudiating  ultra  vires  contract,  2682-2692. 
recovery  of  money  advanced  where  contract  illegal,  10063,  2710. 
seal,  1725. 

services  of  officers,  3982-3992. 

to  repay  benefits  under  contract  prohibited  by  statute,  2710. 
to  repay  loans,  1898. 
where  corporate  instruments  improperly  executed,  2449. 

Implied  Powers 

see  also  Powers  of  Corporations, 
distingniished  from  incidental  powers,  1764. 
of  officers,  see  Powers  of  Officers, 
what  are,  1765-1780. 

Implied  Warranties 
see  Warranties. 

Impracticability 

of  purpose  of  corporation  as  ground  for  dissolution,  9127. 
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Imprisonment 

false,  see  False  Imprisonment, 
of  corporation,  5395. 

Improve 

.  meaning  of,  2152. 

Improvement  Companies 

consideration  for  issue  of  stock,  5825. 
dissolution  because  of  impracticability,  9127. 

Improvements 

see  also  Betterments. 

claim  for  as  current  or  operating  expense,  7867,  9001  note. 

public,  see  Public  Improvements. 

In  Due  Course  of  Business 
meaning  of,  8698. 

In  Pari  Delicto 

illegal  contracts,  2708,  2710,  2648,  6510  note, 
recovery  of  .stock,  8414,  6043. 

In  Statu  Quo 

on  rescinding  transaction,  3655. 

ultra  vires  contract,  2684  et  seq.,  and  see  Ultra  Vires. 

purchase  of  shares  of  stock,  6555. 
on  setting  judgment  aside,  3674. 

Inadequacy  of  Price 

as  ground  for  setting  aside  foreclosure  sale,  2388. 
as  ground  for  setting  aside  receiver's  sale,  8923. 

Inattention 

,         of  directors  to  duties  as  such,  3689  et  seq. 

"Inc." 

as  warranty,  6579. 

necessity  for  use  of  in  connection  with  name,  1689. 

Incidental  Powers 

distinguished  from  implied  powers,  1764. 

of  corporate  officers,  3088,  and  seQ  Powers  of  Officers. 

what  are,  1765-1780. 

Income 

see  also  Annuities,  Earnings. 

as  included  in  mortgages,  2270. 

diversion  of  as  affecting  priority  of  operating  expenses  prior  to 

receivership,  8995. 
dividends  as  income  or  capital,  6158-6208. 

stock  dividends  as,  6161,  6166,  6167  notes,  6185. 
mortgage  of,  2248. 

of  receivership  as  subject  to  mortgage,  8976. 
profits  distinguished,  6089. 
reserve  fund  as,  6190. 
word  construed,  6204,  6205. 
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'  Income  Bonds 

what  are,  1922. 

Income  Tax 

on  corporations,  8294-8296. 

who  liable  for  as  between  lessor  and  lessee,  2204. 

Incomplete  Corporations 

see  De  Facto  Corporations. 

Incorporate 

meaning  of  word,  9307. 

"Incorporated" 

as  warranty,  6579. 

necessity  for  use  of  word  in  corporate  name,  1689. 
Incorporation 

see  Creation  of  Corporation,  Charter. 

Incorporation  Papers  * 

acknowledgment,  413.        ' 

amendment  at  stockholder's  meeting  outside  state,  2727. 

application  to  court,  419.   ' 

as  same  as  charter,  440,.  1737. 

comperisatipn  of  director  for  preparation  of,  3992. 

construction   of,   1739. 

contents,  393-411. 

as  fixed  by  statute,  393. 

title,  393. 

name  of  corporation,  394. 

purpose  of  creation,  394,  209-217,  169. 

nature  of  business,  394. 

place  of  business,  397. 

amount  of  capital  stock,  399. 

limitations  on  amount  of  indebtedness,  399. 

duration  of  corporate  existence,  400,  9027. 

name,  residences  and  eligibility  of  incorporators,  400,  161. 

provision  as  to  holding  meetings  outside  state,  3056. 

statement  as  to  terms  of  membership  in  nonstock  company, 
401. 

statements  as  to  officers  and  agents,  401,  2996. 

subscriptions  to  stock  and  payment  therefor,  403,  5813. 

manner  of  carrying  on  business,  405. 

description  of  seal,  405. 

route  and  termini  of  railroad  company,  405. 

provisions  not  required  by  statute,  406. 
"     '         surplusage,  385,  169,  7149  note. 

eflfect  of  not  including  power  to  mortgage,  2237. 

powers  as  set  forth  in  as  limitation  on  powers  outside  state, 
9332. 
defects  in  as  affecting  existence  of  de  facto  corporation,  600-604. 
eflfect  of 

as  evidence  of  incorporation,  926. 
best  evidence,  910,  4705. 

as  fixing  duration  of  corporate  life,  9027. 


INDEX.  10779 

{References  are  to  pages. — Vol.   1,   pp.   1-1114;  Vol.    2,  pp.   lllB-2223;  Vol.   3,  pp. 

2224-3361;    Vol.   ,4,    pp..   3362-4672;    Vol.     6,    pp.     4673-6986;    Vol.     6,    pp.     6987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    860B-9898;   Vol.    9,   pp.    9899-10622.] 

Incorporation  Papers — Continued.  oi 

effect  of — continued. 

as  creating  voting  trust,  2874. 

as  constructive  notice,  664. 

as  notice  of  overvaluation  of  property  received  for  stock,  5942, 
5943. 

signature  as  subscription  to  stock,  1161,  1176. 
false  statements  in  as  ground  for  dissolving  corporation,  9128. 
fees  for  filing,  437-440. 

necessity  for,  438. 

exemptions,  438. 

on  increasing  capital  stock,  439. 

on  consolidation,  440. 
,      presum^jtion  as  to  payment,  931. 
filing,  424-437. 

as  condition  to  rig^^t  to  sue,  4262,  4263. 

what  constitutes  filing,  434. 

difference  between  filing  ;.and  recording,  435. 
filing  as  relating  back,  437.    ,. 
issuance  of  certificate,  422. 
mistakes  of  recording, ofi6cer„  437. 
necessity  for,  391,  3814. 

de  facto  corporations,  600-604. 
number  of  applicants  or  signers,  392, 
place  of  execution,  392. 

powers  and  duties  of  secretary  of  state,  418. 
presumptions  as  to,  930,  934. 

recording,  930. 

publication,  931. 

payment  of  fees,  931. 
publication,  416. 

presumptions,  931. 
recording,  434-437. 

copy  or  original,  436. 

presumptions,  930. 
revocation  of  certificate,  424. 
seals,  412.        i^r      i 
signatures,   411. 

substantial  compliance  with  statute,  392. 
time  for  filing  or  recording,  437. 
to  whom  addressed,  392. 
to  whom  presented,  418. 
verification,  413. 
what  are,  390. 

Incorpbrators 

"Who  May  Be  Incorporated"  is  the  title  of  chapter  3  in  volume 

1,  on  page  1,46. 
"corporators"  and  "incorporators"  as  synonymous,  148. 
eligibility,  146. 

persons  not  sui  juris,  147. 

persons  not  stockholders  or  subscribers,  148,  157. 
nonresidents,   149. 
IX    Priv.  Corp.— 56 
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Incorporators — Continued. 

eligibility — continued. 

persons  not  citizens,  149. 

aliens,  150. 

alien  enemies,  ISO. 

infants,  151. 

married  women,  ISl.    ' 

corporation,  154. 

corporation  as  "person,"  1S6. 
statutes,  157. 
evidence  of  to  prove  corporate  existence,  929. 
individual  liability  for  torts  of  foreign  corporation  not  complying 
'     with  statutes,  10070. 

ineligibility  of  as  affecting  de  facto  corporation,  599,  160. 
knowledge  of  overvaluation  of  property,  6286. 
members  of  partnership,  759  et  seiq. 
members  of  unincorporated  associations,  759  et  seq. 
minutes  of'as  evidence,  926. 
notice  to  as  imputable  to  company,  3462. 
number  of,  158,  147  notes., 
power  of  majority  to  accept  charter,  469. 
power  to  elect  corporate  officers,  2961  note, 
promoters,  see  Promoters. ' 

residence  or  citizenship  of  as  determining  nationality  of  corpo- 
ration, 9288. 
showing  as  to  qualification  of  in  incorporation  papers,  161. 
statement  as  to  in  incorporation  papers,  400,  161. 
stockholders  distinguished,  148,  7256. 
tenants  in  common,  812. 
when  functus  officio,  148. 

Incorporeal  Hereditament 

franchise  as,  2109. 

Increase 

of  capital  stock,  see  Stock. 

of  debts  beyond  debt  limit,  see  Debt  Limits. 

of  indebtedness,  1933. 

of  rates,  7770,  7811.- 

of  salaries  of  officers,  4015. 

Incumbrance 

of  franchises,  see  Franchises. 

Incumbrances 

see  Mortgages,  Chattel  Mortgages,  Liens,  Judgment,  Pledges. 

Incurred 

meaning  of,  7289.  ' 

Indebtedness 

see  Debts,  Debt  Limits,  Creditors,  Contracts,  Claims,  Insolvency. 

Indemnity 

see  also  Guaranty,  Sureties. 
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Indemnity — Continued. 

as  inuring  to  consolidated  corporation,  8354. 

assumption  of  liability  as  including  liability  on  indemnity  bonds, 

8381.  ,,,         -, 

distinguished  from  guaranty,  1868. 
in  case  of  lost  certificates  of  stock,  5796, 
liability  on  bond  after  dissolution  of  corporation,  9181, 
of  trustee  of  Massachusetts  trust,  10480,  10503. 
power  of  general  manager,  3307. 

Independent  Contractors 
see  Contractors. 

Indictment 

against  corporation,  5401,  5402.  ' 

for  contempt,  5575. 

for  monopoly  or  conspiracy  in  restraint  of- trade,  5S06-SS10. 

Individual  Liability  .-    -i 

see  Liabilities  of  Officers,  Liabilities  of  Stockholders,!  Receivers, 
Promoters. 

Individually 

meaning  of,  7243. 

Indorsement    •:; 

as  ratification,  3420. 

of  bills  and  notes,  1909,  1911,  1913,  and  see  Bills  and  Notes. 
of  corporate  bonds,  1959.  '  ' 

on  certificate  of  stock,  5751. 

for  transfer,  6306. 

necessity  for  to  transfer  stock,  6314. 

gift  of  stocky  6712. 

on  transfer  where  surrendered  for'new  certificate,  6326. 

as  estoppel'  to  assert  title  where   afterwards  lost  or   stblen', 
6482,  6483. 
signature,  2464, 

transfer  of  bonds  by,  1966.  .         ' 

ultra  Vires  as  defense  to  third  persons,  2591. 
who  may  make 

president,  3216. 

secretary,  3254, 

treasurer,  32621 

general  manager,  3292,  3295. 

cashier,  3321,  3317. 

Industrial  Pursuits 

when  corporation  created  for,  131,  233. 

Industrial  School 

liability  for  torts,,  5364. 

Inexperience 

as  afiFecting  personal  liability  of  officers,  3718. 
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Infants 

as  eligible  to  membership,  6729,  6721  notes. 

corporation  as  within  statute  forbidding  employment  of,  72. 

guardians,  see  Guardians. 

liability  as  stockholders  to  creditors,  7264. 

powers 

to  act  as  corporators,  ISI. 

to  give  proxy,  2829. 

to  subscribe  to  stock,  1196. 

to  vote  at  stockholders'  meeting,  2782,  2784. 
reduced  rates  for  school  children  as  discriminatory,  7821. 
shares  of  stock  as  personalty  within  rule  as  to  avoiding  contracts, 

5619. 
tran'sfer  of  shares  of  stock  by,  6436. 
transferor  of  stock  to,  as  liable  to  creditors,  7307. 

Influence 

see  Control,  Duress,  Undue  Influence,  Officers,  Directors. 

Informalities 

see  Formalities,  Directory  Provisions. 

Information 

see  also  Indictment,  Knowledge,  Notice. 

duty  of  officers  to  impart  to  stockholders,  3677. 

on  purchasing  stock  from  stockholders,  3803-380S. 
in  nature  of  quo  warranto,  4968,  and  see  Quo  Warranto. 

sufficiency  of,  S014  et  seq.  .     . 

Infringement 

inhabitancy  of  corporation  as  determining  federal  jurisdiction,  840. 

liability  of  majority  stockholder,  679S. 

liability  of  purchasing  corporation  for  infringement  of  patent  by 

seller,  8392  note, 
of  corporate  name,  see  Name  of  Corporation, 
on  jwhom  process  may  be  served  in  actions  for,  4433. 

service  of  process  in  federal  courts,  10438. 
personal  liability  of  officers  for,  3798. 
power  of  de  facto  corporation  to  sue  for,  649. 
statutory  liability  of  stockholders,  721,0. 

Inhabitant 

of  what  state  corporation  is,  842  note. 

within  statute  relating  to  infringement  of  patents,  840. 
for  purposes  of  taxation,  847. 
for  purposes  of  venue,  8S2. 

Inheritance  Tax 

applicability  to  corporations,  8286. 

exemption  of  charitable,  etc.,  corporations,  8289. 

nature  of,  8280. 

nonresident-owned  stock  in  domestic  corporations,  8287. 

on   shares   of  stock  in  common-law  corporation,   10490,   and  see 

Massachusetts  Trusts, 
power  of  legislature  to  impose,  8281. 
resident-owned  stock  in  foreign  corporations,  8287. 
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Inheritance  Tax — Continued. 

stock  in  consolidation  of  foreign  and  domestic  corporation,  8456. 
stock  owned  by  nonresident  in  foreign  corporation,  8289. 
valuation,  8293,  84S6. 

Initiation 

as  condition  to  membership,  6730. 
waiver,  6731  notes. 

Injunction 

^  I.    In  General. 

chapter  on,  5094-5174,  vol.  5. 

against  future  icts  of  pretended  corporation,  739. 

as  remedy  in  particular  cases 

in  favor  of  corporations,  4235. 

against  corporations,  4237. 

by  dissenting  stockholders  against  consolidation,  8419-8425. 
fraud  or  unfairness,  8420. 
laches,  8422. 
procedure,  8424. 

to  try  title  to  corporate  office,  5146. 

as  substitute  for  quo  warranto,  4993. 

to  obtain  inspection' of  corporate  books  and  papers,  5147. 

to  enforce  right  to  subscribe  to  increase  of  stock,  5704. 
at  suit  of  particular  persons  or  bodies 

bondholders,  2307. 

corporation  itself,  4235-4239. 

corporation  as  owner  of  land  where  acquisition  ultra  vires, 
2643. 

de  facto  corporation,  648. 

foreign  corporation,  9433. 

pledgee  of  stock,  6659. 

state  to  enjoin  ultra  vires  acts,  2584. 

stockholders  against  ultra  vires  acts,  2587. 
bond  as  estoppel  to  attack  corporate  existence  of  obligee,  708. 
discretion  of  court,  5096-5102. 
irreparable  injury  as  element,  5102. 

adequate  remedy  at  law,  5104. 
mandatory  injunctions,  5114. 

before  final  hearing,  5117. 

to  compel  inspection  of  corporate  books,  4136. 
multiplicity  of  suits,  5111. 
parties  defendant,  5169. 
preliminary  injunctions,  5112.  ' 

in  stockholders'  suit,  7012. 

in  action  to  dissolve  corporation,  9148. 

in  suit  for  specific  performance,  6621. 
remedy  by  as  precluding  receivership,  8885. 
stockholders'  sui,ts,,see  Stockholders'  Suits., 

II.    Particul'ajr  Acts  Enjoined. 
acting  as  officer,  3011. 
action  by  bondholders,  2307. 
action  by  mortgage  trustee,  2319. 
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Injunction — Continued. 

against  foreign  corporation  conducting  business,  10131. 
amendment  of  charter,  6812. 

illegal  amendments,  7647. 
assessment  of  paid  up  stock,  7531. 
boycotts,  5166. 

breach  of  agreement  to  consolidate  corporations,  8339. 
collection  of  tax  on  shares  of  stock,  8202. 
condemnation  proceedings,  5148. 
consolidation  of  corporations,  8411,  8419-8425. 

who  may  sue,  8411. 
contracts  between  corporations  having  common  officers,  3643. 
criminal  acts,  5156. 
elections,  2860. 

expulsion  of  member,  6771,  6777. 
foreclosure  of  mortgage,  2336. 
forfeiture  of  charter  of  foreign  corporation  because  of  removal  of 

action  to  federal  court,  9506. 
forfeiture  of  stock  for  failure  to  pay  assessments,  7542. 
governmental  regulations,  7903. 

infringement  of  corporate  name,  9396,  and  see  Name  of  Corpora- 
tion, 
inspection  of  corporate  books,  4125. 
interference  with  receiver's  possession  of  property  outside  state, 

9780. 
internal  affairs  of  corporation,  5137. 

foreign  corporation,  9658. 
issue  of  stock,  5787. 

unauthorized  issue  of  preferred  stock,  6009. 

watered  or  fictitiously  paid  up  stock,  5898,  5912,  5950. 
libels,  5159. 
monopolies,  5512. 
payment  of  dividend,  6208. 

revocation  of  license  of  foreign  corporation,  10143,  10151. 
taking  of  property  by  condemnation,  5148. 
transfer  pending  supplementary  proceedings,  4962. 
ultra  vires  acts,  2587,  5119-5137. 
use  of  secret  process  by,  officer,  3677. 
use  of  similar  corporate  name,  1641,  1660-1684,  93%. 
violation  of  corporate  franchise,  5149. 
violations  of  public  policy,  5156.      ' 
voluntary  dissolution  of  corporation,  9074,  9076. 
voting  at  meeting  of  stockholders,  2861. 

voting  of  majority  stock,  6838. 
voting  trust,  acts  in  connection  with,  2910;  2911. 

III.    Effect. 

against  consolidated  corporation  in  one  state  as  efTective  in  other 

state,  home  of  a  constituent  company,  8459. 
against  voting  stock  as  preventing  giving  of  proxy,  2829. 
as  dissolving  corporation,  9050. 

injunction  against  use  of  name,  9045. 
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Injunction — Continued. 

.as  excusing  action  against  corporation  before  suing  stockholders, 
7407. 

as  stopping  running  of  limitations,  7143. 

persofls  bound,  S170. 

officers  and  employees,  5171. 
necessity  for  notice,  5172. 
receiver,  8920  note. 

power  to  enter  appearance  for  foreign  corporation  where  corpo- 
ration enjoined  in  home  state  from  exercising  its  powers, 
10243  note. 

violation  of  as  contempt,  5566-5568. 

Injury 

see  also  Damages,  Torts, 
necessity  for  to  create  liability 

of  officer  to  corporation,  3660. 

of  officer  to  creditor,  3809,  3853. 

suits  by  minority  stockholders,  6832, 

Innkeepers 

see  Hotel  Companies, 

Innocent  Purchaser  for  Value 

see  Bona' Fide  Holders  or  Purchasers. 

Inns 

see  Hotels,  Hotel  .Companies. 

Insanity  or  Mental  Weakness 

effect  on  right  to  hold  corporate  meetings,  2735. 
liability  of  hospital  for  death  of  insane  patient,  5360  note, 
liability    of    hospital    for   maliciously    sending   inmate    to    insane 
;    .v.^       asylum,  5363  note. 

of  corporate  officer,  effect  on  contracts,  3085. 

Insolvency 

■/:    -  5ee  also  Bankruptcy,  Dissolution,   Receivers,  Reorganization. 
;       annual  reports  after  corporation  insolvent,  4189. 
as  act  of  bankruptcy,  8809.  , 
as    affecting    fraud    in    transferring    property    of    partnership    to 

corporation,  784. 
as  affecting   nonuser   of   fi'anchises   as   ground   for   forfeiture  ^of 

,phart^r,,9117,  9118. 
as  affecting  power  of  corporation  to  purchase  its  own.  stock,  2101, 

,  21,03,  8672. 
as  affecting  right  of  corporate  officer  to  purchase  at  judicial  or 

execution   sale,   3543. 
as  affecting   right  of  officer  who  purchases   claims   against   the 

corporation,  3530,  3534. 
as  affecting  right  of  officers  to  deal  with  corporation,  3586. 
as  affec,ting  right  of.  officers  to   make   contracts  for   themselves, 

3554. 
as  affecting  right  to  transfer  stock,  6261,  6271. 

transfers  of  stock  prohibited,  7309. 
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Insolvency — Continued. 

as   affecting   statutory   liability   of   officers,    3900,    3901,    and   see 
Liabilities  of  Officers. 

as   basis   for   liability   on   watered   or   fictitiously   paid   up   stock, 
5924,  592S. 

as  condition  precedent  to  liability  of  stockholders,  to  creditors, 

7248  et  seq.,  and  see  Liabilities  of  Stockholders, 
as  condition  to  right  to  sue  officers,  3934. 
as  defense 

actions   against   corporation,   8623. 

enforcement    of    stockholders'   liability   by   creditor,    7349. 

retnedies  where  subscription  to  stock  induced  by  fraud,  1397, 
1410-1421. 

to  underwriters,  966. 

of   constituent   company   as    defense   to   action   against   con- 
solidated company,  8431. 

as  dissolving  corporation,  8621,  9055. 

as  excusing  action  against  corporation  before  suing  stockholders, 

7406,  7409,  7410. 
as  ground  for  foreclosure  of  mortgage,  2337,  2338. 
as  ground  for  forfeiture  of  charter,  9125. 

on  application  of  stockholder  or  creditor,  9165. 

as  ground  for  receiver,  8875. 

imminent   danger   of,   8877. 

where  coupled  with  other  facts,  8878. 

what  constitutes  insolvency,  8880. 
as  ground  for  rescinding  purchase  of  S^tock,  6601. 
as  precluding  election  of  corporate  officers,  2960. 
as  preventing  de  facto  corporation,  557. 
assessments  by  court  to  enforce  liability  of  stockholders,  7373,  and 

see    Liabilities    of    Stockholders, 
assignee,  right  to  attack  mortgage  on  ground  of  want  of  consent 

of  stockholders,  2279. 
assignee,  right  to  enforce  individual  liability  of  stockholders,  7341. 
assignment   of  claim   after   insolvency   of   corporation,   effect   on 

right  of  assignee  to  enforce  liability  of  stockholders,  7339. 
assignments  for  benefit  of  creditors,  8623  et  seq.,  and  see  Assign- 
ments for  Benefit  of  Creditors, 
attachment  as  creating  preference,  8709,  8711. 
bankruptcy  acts  distinguished,  8617,  and  see  Bankruptcy, 
banks,  preferences  among  creditors,  8717  et  seq.,  and  see  Banks. 
by-laws  prohibiting  transfer  of  stock  to  insolvent  person,  1083. 
chapter  on,  8605-8824,  vol.  8. 
corporation  as  person,  70. 

courts,  conflict  between  state  and  federal,  8621. 
discharge  of  corporation  as  discharge  of  liability  of  stockholders, 

7506. 
discharge  of  stockholder  as  releasing  him  from  statutory  liability 

to   creditors,   7509. 
distribution  of  assets,  8681. 

equality  between  creditors,  8681. 
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Insolvency — Continued. 

distribution  of  assets — continued. 

claims  provable,  8682. 

unmatured    claims,    8682. 

contingent  claims,  8683. 
who  are  creditors,  8683. 
assignee   of   claim,   8683. 
effect  of  collateral  security,  8684. 
debts  of  receivership,  8684. 
taxes,  8685. 
rent,  8685. 
debt  to  state,  8685. 
debt  to  United  States,  868S. 
claim  for  wages  or  materials,  8686. 
claims   of  attorneys,   8701. 
'    diligence  of  creditor  as  giving  preference,  8700. 
discrimination  against   nonresident   creditors   of   corporation, 
'      9464. 

dividends  when  corporation  is  insolvent,  8671,  6070,  6095. 
after  declaration  of  dividend,  6091. 

as  affecting  liability  of  officers  for  paying  dividends,  6226. 
as  affecting  right  to  restitution  of  dividends,  6215,  6216. 

effect   as   revocation   of '  appointment   by   foreign   corporation   of 

agent  to  accept  service  of  process,  9926  note, 
effect  on  liability  of  stockholder  where  also  a  creditor,  7336. 
enf'orceme'nt  of  stockholders'  liability  in  insolvency  proceedings 

as  exclusive,  735S. 
evidence  of,  8613. 

expert  or  opinion  evidence,  8614,  8616. 

execution  returned  unsatisfied,  8613,  8614. 

nonpayment  of  interest,  8614. 

hearsay,  8615. 
execution  as  creating  preference,  8709. 

extraterritorial   effect  of  insolvency  statutes,  9335,  9339,  9735. 
fraudulent  conveyances,  8658. 

consideration,  8659. 

good  faith,  8659. 

transfers  to  bona  fide  purchasers,  8660. 

illustrations,  8661. 

colorable  transfers,  8661. 

right  o'f  creditors  to  follow  assets,  8661. 

right  of  subsequent  creditors  to  attack,  8661. 

conveyances  to  directors  or  other  officers,  8663. 

compensation  to  officers,  8664.  '■ 

transfers  to  other  corporation  or  firm,  8665. 

procedure,  8676. 

parties,  8677. 

prerequisites  to  actions,  8678. 

pleading,  8679. 

burden  of  proof,  8680. 

admissibility  of  evidence,  8680. 

question  of  fact,  8681. 
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Insolvency — Continued. 

judgment  as  creating  preference,  8709. 

knowledge   of   officer   or   agent   of   as   imputable   to   corporation, 

3469.  ; 

levy   on   corporate   property   after,   4901. 

liability  of  officers  for  receiving  deposits  with  knowledge  of,  3794. 
liability  of  stockholders  to  creditors   oil  account  of  unpaid  sub- 
scriptions, 7027  et  seq. 
of  foreign  corporation,  9723  et  seq.,  and  see  Foreign  Corporations, 
of  trustee  as  disqualification,  10484. 
officers,  preference  of,  8752. 

where  corporation  solvent,  8752. 

where  corporation  insolvent,  8753-8762. 

where  fraudulent,  8762. 

what  constitutes  insolvency  within  rule,  8764. 

knowledge  of  insolvency,  8765. 

effect  of  resignation  of  officer,  8765. 

mode  of  preferring,  8766. 

compensation  as  illegal  preference,  8767. 

by  levy  of  attachment  or. execution,  8768. 

officers  liable  as  sureties,  etc.,  8769. 

corporation  having  same  officers,  8771. 

relatives  of  officers,  8772. 

effect  of  officer's  negligence  or  mismanagement,  8772. 

statutory  prohibition,  8778. 
preferences  by  foreign  corporations,  9396,  9734. 
preferences  in  assignments  for  benefit  pf  creditors,  8711   et  seq., 

and  see  Assignments  for  Benefit  of  Creditors, 
preferring  creditors  by  act  of  corporation,  8690  et  seq. 

power  of  corporation,  8690. 

effect  of  trust  fund  doctrine,  8692-8695. 

common-law  rule,  8695. 

good  faith,  8695. 

going  concerns,  8696. 

what  constitutes   insolvency  within  rule,   8696,  8747. 

in  due  course  of  business,  8698. 

in  pursuance  of  prior  agreement,  8698,  8744. 

as  affected  by  control  of  creditor  over  corporation,  8698. 

advances  by  creditors^  8699. 

exchange  of  securities,  8700. 

as  affected  by  notice  to  creditor,  8701,  8742. 

how  preference  effected,  8703. 

what  officers  may  give,  8704. 

mortgages  as,  8705  et  seq.,  and  see  Mortgages. 

in  case   of  national  banks,  8730. 

in  Arkansas,  8732.    , 

in  Delaware,  8733. 

in  Kentucky,  8733. 

in  Maryland,  8734. 

in  Massachusetts,  8734., 

in   Michigan,   8735. 

in  New  Jersey,  8735. 

in  New  York,  8738-8751. 
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Insolvency—Continued. 

preferring  creditors  by  act  of  corporation — continued. 

in    Ohio,    8751. 

in  Virginia,  8751. 

who  may  attack,  New  York  rule,  8749. 
'    liability  of  directors  for.  New  York  rule,  8750. 

preference  of  officers,  8752-8773,  and  see  supra, 
presumptions  as  to,  8612. 
question  of  law  or  fact,  8616. 
recovery  of  assets  wrongfully  transferred,  8676. 
release  of  stockholder  from  liability  on  subscription,  8675. 
remedies  in  case  of  illegal  preferences  of  creditors,  8783  et  seq. 

bankruptcy  act,  8784. 

conditions  precedent,  8784. 

limitation  of  actions,  8785.  \ 

•'  parties,  8785.     ' 

pleading,  8786. 

presumptions  and  burden  of  proof,  8788. 

evidence,  8788. 

judgment,  8788. 
remedies  of  creditors,  8676. 
set-off  by  debtors  of  corporation,  8789  et  seq. 

"in  actions  at  law,  8791. 

where  operating  as  a  preference,  8792. 

insurance  companies,  8794. 

banks,  8794. 

by  -Stockholders,  8796. 

debts  not  due,  8797. 

debt  subsequently  assigned,  8799. 

personal  debt  against  trust  liability,  8800. 
state  insolvency  laws,  as  affected  by  federal  bankruptcy  act,  8618. 
stockholders,  preference  of,  8773,  8716. 

as   creditors,  8773. 

preferred  stockholders  as  preferred  creditors,  8773-8775. 

right  to  prefer,  8775. 
'  ^•'     '  ■    by'  attachment,  execution,  etc.,  8775. 

rescinding  subscriptions  for  fraud,  8777. 

rights  as  to  dividends,  8777. 

statutory  prohibitions,  8778. 
stockholders,   rights   of  as   inferior   to   creditors,   8669. 

dividends,    8670. 
supersedeas  bond  as  creating  preference  in  behalf  of  surety,  8711. 
transfer  of  assets  by  insolvent  corporation,  8657. 

mortgage,  8657. 
transfer  of  stock  to  insolvent,  liability  of  transfferor  to  creditors, 

7302. 
trust  fund  doctrine,  8635. 

origin  of,  8638. 

present  status,  8651. 

nature  and  extent  of,  8639. 

denial  of,  8650. 

as  giving  lien  to  creditors,  8640. 
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Insolvency — Continued. 

trust  fund  doctrine — continued. 

fraudulent  conveyances,  8646,  8641. 

limitations    on,   8642. 

criticism  of,  8643. 

as  aid  to  creditors  in  reacliing  assets  for  distribution,  8644. 

as  operating  in  favor  of  simple  contract  creditors,  864S. 

as  authorizing  interference  with  internal   management,  8646. 

preference  of  creditors,  8647,  8692. 

rights  of  subsequent  creditors,   8647. 

as  applied  to  unpaid  subscriptions,  8648,  7032. 

as  basis  for  liability  on   watered  stock,   5924-5927. 

insolvency  as  condition,  8653. 

appointment  of  receiver  as   condition,  8652. 

dissolution  as  condition,  8653. 

as  preventing  rescission  of  subscriptions  to  stock  for  fraud, 
8654. 

as    preventing    discontinuance    of    receivership    proceedings, 
8655. 

marshalling  of  assets,  8656. 

liability  of  stockholders  as  trust  fund,  8656. 

deposits  as  trust  fund,  8656. 

as  applied  to  dividends,  8671. 

as  applied  to  purchase  of  its  own  stock  by  corporation,  8673. 

following  assets  into  hands  of  consolidated  company,  8434. 
trustee  in  trust  deed,  preference  of,  8716. 
what  constitutes,  8609,  8734,  7251,  8875. 

as  dependent  on  matter  involved,  8610,  8696,  8764. 

to  authorize  receivership,  8611. 

cessation  of  business,  8612. 

presumptions,  8612. 
what  law  governs  proceedings,  9753. 

Inspection 

as  purpose  of  regulating  foreign  corporations,  9905  note, 
of  property  of  foreign  corporation  in  another  state,  compelling, 
9678. 

Inspection  of  Corporate  Books  and  Records 

The  chapter  relating  to  this  matter  is  found  in  volume  4,  com- 
mencing on  page  4080. 

assault   in  taking  books   away,  4125.    ' 

basis  of  right  of,  4081. 

by   whom   made,   4114. 

agent  or  attorney,  4114,  4115. 
expert  accountants,  4115. 
aid   of   stenographers,   4115. 

by-laws  as  to,  1114,  4088,  4095,  4120. 

copying  from  books,  4123. 

corporations  subject  to,  4106. 
political   organization,  4106. 
banks,  4106. 
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Inspection  of  Corporate  Books  and  Records — Continued. 

corporations  subject  to^continued. 

foreign  corporations, '9675,  4107. 
powers  of  courts,  9676. 
damages  for  injury  from  refusal;  4139. 
demand  for,  4110. 

place,  4110. 

necessity,  4111. 

by  mail,  4111. 

delay  in  making,  4111. 

sufficiency,  4111,  4112. 

what  constitutes   refusal,   4112. 
discretion  of  court,  4089  et  seq.,  4132. 
good  faith  of  application,  4089,  4092. 
grounds,  for  refusing 

motive   of   applicant,   4089.  \ 

intent  to  use  information  to  harass  company,  4092. 

aid  in  perpetrating  crime,  4093,  4104. 

speculative  purpose,  4101. 

idle  curiosity,  4093,.  4098,  4101. 

enmity  between  applicant  and  officers,  4098. 

object  to  commence  action  against  corporation  or  officers  or 
stockholders,  4099. 

object  to  sell  to  brokers,  4102. 

where   stockholder  a  broker,  4103. 

blackmail,  4104. 

aid  to   competing  company,  4104. 

books  in  custody  of  court,  4112. 

decision  of  court,  4112. 

pecuniary  loss,  4112. 

offer  to  purchase  =Btock,'  4112. 

offer  to  give  extracts  from  books,  4112. 

sale  of  stock,  4112; 

presence  at  meeting  and  opportunity  there  to  inspect,  4112. 
't    I   w     books  outside  state,  4l2l. 
injunction  against,  4125. 
injunction  to  compel,  4127,  4136. 
mandamus  to  compel,  4125,  5053,  5054,  9676. 

as  dependent  on  other  remedy,  4127. 

federal  or  state   court,  4128. 

joinder  of  causes  of  action,  4128. 
■•'         parties,  4128. 
motives  of  stockholder  applying  for,  4089  et  seq. 

presumptions,  4103. 
of  by-laws,  4101. 
of  minutes;  4101. 
papers  which  may  be  inspected,  4120. 

list  of  stockholders,  4120.     , 

books  containing  also  other  information,  4120. 

books  outside  state,  4121. 
penalties,  4140. 

construction,  4141. 
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Inspection  of  Corporate  Books  and  Records — Continued. 

penalties — continued. 

excuses,  4142. 

amount,  4143. 
procedure  to  compel,;  4127. 

pleading,  4129. 

amendments,  4130. 

answer,  4131. 

demurrer,  4131. 

to  whom  writ  is  directed,  4134. 
purposes  for  which  allowed,  4089. 

as  dependent  on  motive,  4089.    . 

effect  of  statutes,  4090. 

effect  of  by-laws,  4095. 

necessity   for   existing   dispute,   4097. 

aid  in  suing  corporation,  officers  or  stockholders,  4099. 

to  ascertain  value  of  stock,  4100. 

statenieht  of  purpose,  4105.  ' 

to  sell  to  broker's,  4102. 

where  stockholder  a  broker,  4103. 

presumptions  as  to  inotive,  4103. 

to   levy'*' blackmail,   4104. 

to  perpfetriite  cririie,  4l04. 

to  aid  rival  company,^  4104. 

refusal  to  allow  as  ground  for  receiyer,  8862,  8885,  4137. 

relief,  extent  of,  4134. 
remedies  in  equity,  4136. 

injunction,.  4136. 
requiring  foreign  corporations  to  keep  books  in  state  for  inspec- 
tion, 9935.  ' 
right  as  fixed  by  constitution  or  statutes,  4085.  • 

object  of  statutes,  4087. 

as  proper  exercise  of  police  power,  4087. 
',.        .construction  of,  statutes,  4088. 

statutes  as  limited  to  stockholders  holding  certain  per  cent  of 
stock,  4088. 
right  at  common  law,  4083. 

distinguished  from  statutory  right,  4084. 
statutory  remedy,  4137. 
time  for,  4120. 

by-law  regulation,  4121. 

business  hours,  4124. 
who  entitled  to,  4113. 

stockholders,  4113. 

personal  representatives  of  deceased,  4116. 
pledgor  or  pledgee  of  shares,  4116,  6668.   - 

directors,  4117,  3171. 

attorney  general,  4117.       > 

Intfls^tate  Commerce  Commission,  4118. 

municipal   corporations,   4118. 

creditors,  4119. 

policyholders,  4119. 
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Inspectors  of  flections  ,1: .,. 

in  general,  2759,  2966. 

power  to  pass  on  eligibility  of  candidates,  2980. 
power  to  reject  proxies,  2832. 

Installation 

of  machinery  as  affecting  interstate  commerce,  9610. 

Instalments 

payment  of  calls  in,  1538. 

Instructions 

see  also  Seere^  Instructions. 

in  actions  by  or  against  corporations,  4780. 

Instruments  ,  i , 

execution  of,  see  Execution  of  Corporate  Instruments.  , 
particular,  see  Deeds,  Leasjcs,  Mortgages,  Chattel  Mortgages,  etc. 

Insurable  Interest 

of  corporation  in  lives  of  officers,  1799. 

of  corporation  in  property  taken  as  security,  1801. 

of  stockholders  in  corporate  property,  65. 

Insurance 

see  also  Insurable  Interest. 

as  commerce,  9624. 

by.  receiver,  8932.  <'.:',:■ 

failure  to  insure  as  negligence  of  directors,  3714. 

power  of  corporation  to  insurie  its  property,- 1800. 

power  of  corporation  td  insure  lives  of  officers,  1799. 

power  of  general  manager  to  insurej  3306. 

power  of  manufacturing  companies  to  mutually  insure  each  other, 

1801. 
power  of  other:  companies  to  engage  in  business,  ,1799. 
power  of  president  to  insure,  .3242. 
provisions  as  to  in  trust  agreement,  10482,  and  see  Massachusetts 

Trusts. 

Insurance  Companies 

ameiidment  of  charter  by  majprity  stockholders,  6809. 

as  corporation  for  pecuniary  profit,  133. 

as  mercantile  companies,  8804. 

as  trading  company,   8805. 

agent  as  trading  corporation,  124.      .,,, 

as  within  statute  forbidding  destruction  of  vessel  to  ,pbt^in  insur- 
ance, 72. 

bankruptcy  statutes  as  applicable  to,  8808. 

by-laws,  996  note,  997-1004.  ... 

amendment,  1054-1064. 
construction,  1018-1022. 

calls  on  unpaid  subscriptions,  1525. 

citizenship,  832  note. 

deposits  by  as  tru^t  fund  for  creditors,  8656. 

dissolution,  9019. 

ulf^  vires, as  ground,  9101  note. 
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Insurance  Companies — Continued. 

dissolution — continued. 

insolvency  as  ground,  9126. 

effect  of  on  title  to  property,  9193. 

effect, on  right  to  assign  policy,  9195. 
estoppel  to  deny  corporate  existence  of,  709. 

of  members,  736. 
foreign  corporations 

power  to  exclude  or  impose  conditions  on,  9624. 

requiring  deposit  by,  9466,  9745,  9933. 

prohibiting  doing  of  business  as  taking  of  property  without 
due  process,  9487. 

injunction  against  conducting  business,  10133. 

restrictions  on  as  denial  of  equal  protection  of  the  law,  9462. 

license  fee,  9910.  '  ' 

requiring  license  for  agents  as  constitutional,  9454. 

impairment  of  vested  rights,  9481. 

defenses  to  actions  for  tort  by,  9890,  9891. 

dissolution,  9719. 

insolvency,  9754.  « 

power  to  compel  reinstatement  of  member,  9672. 

power  to  compel  distribution  of  assets,  9687. 

ppwer  to  do  business  as  influenced  by  local  policy,  9404. 

reciprocal  taxes,  9497. 

right  to  attack  conditions  under  which  it  may  do  business, 
9654  et  seq. 

taxation  of  as  interference  with  commerce,  9629. 

what  constitutes   doing  business,    10013. 

appointment  of  agent  as  doing  business,  10012. 

power  of  nonresident  to  sue,  10224  note. 

actions  against  as   transitory,   10226. 

jurisdiction  over  actions  against  where  not  arising  out  of  the 
business  of  insurance,  10227  notes,   10230  note,  10233. 

retaliatory  statutes,  9939. 

agreement  not  to  combine  in  restraint  of  trade,  9940. 

imposing  liability  on  agents  of  noncomplying  corporation, 
9940.  ^: 

service  of  process '  on,  9924  notes,  9925,  10321,  10334  note, 
10335,  10353  note,  10358,  10368,  10374,  10375-10378,  10383 
note,  10397,  10418,  10424,  10429-10433. 

return  of  service  of  process,  10442. 
garnishment  of,  4886-4890. 

on  life  policy,  4886. " 

on  fire  policy,  4887-4890. 

on  employer's  liability  policy,  4890. 
income  tax,  8295  note, 
insolvency 

set-off  of  debts,  8794. 

policyholders  as  creditors,  8778. 
liability  on  ultra  vires  contracts,  2608,  2614,  2627. 
name  of  corporation,  1638. 
net  profits,  what  are,  6104. 
notice  to  officer  or  agent  as  notice  to  company,  34S3. 
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Insurance  Companies — Continued. 

policies 

necessity  for  writing,  2437., 

provisions  as  to  execution  of  as  directory,  2441,  2442. 

validity  where  issued  by  agent  to  company  in  which  he  was 
director,  3639.  ' 

policyholders 

right  to  vote,  2812. 

right  to  inspect  books,  4119. 
power  of  court  of  another  state  to  enjoin  assessments  by  mutual 

insurance  company,  9681. 
power  to  regulate,  7670,  7764. 

rates,  7670,  7671. 

regulation  as  denial  of  equal  protection  of  the  laws,  7708. 

regulations  as  within  reserved  power  to  amend  charter,  7617. 
powers  in  general,  1823. 

assessing  paid  up  stock,  7S24  note. 

borrowing  money,   1893,  1894. 

consolidation,  8320. 

contracts,  1849. 

declaring  dividends,  6061. 

donations,  2 ISO. 

executing  negotiable  paper,  1906. 

loaning   money,    1899,    1901. 

purchase  of  land  for  hospital  for  employees,  2046. 

purchase  of  notes    2033. 

purchase  of  stock  in  another  company,  2069,  2076. 

sale  of  all  its  property,  2160.  .       " 

powers   of  cashier,   3313. 
powers  of  directors,  3157. 
reincorporation,  8470. 

statute  authorizing  mutualeompany  to  changeto  joiflt.  stock 
company  as  impairing  obligation  of  contract,  7S7S. 
reorganization,  8476,  8478.      -    ■        >       /.       .  ; 

requiring   consignee   of   goods   to   insure   as   affecting   interstate 

commerce,  9610.  /' 

revocation  of  permit  to  do  businessas  showing  insolvency,  8617. 
statute  making  suicide  no  defense  as  impairing  obligation  of  con- 

,  tract,  7576  note.  , 

statutes   as  authorizing  creation   of,   195. 
tax  on  as  franchise  tax,  8077. 
taxation  of  as  uniform,  7943.  , 
want  of  legal  incorporation  as  defense;  725.       .J 
what  are,  135.  " 

whether  engaged  in  interstate  commerce,  7683. 

Insurers 

directors  as,  3721. 

Intent 

see  also  Malice,  Motives, 
as  affecting  validity  of  monopoly,  5485. 
as  element  of  contempt,  5564-5566. 
.IX    Priv.  Corp.— 57 
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Intent — Continued.  "j"i 

as  element  of  crimes,  S388-S390.  jjlr/ 

as  element  of  fraud,  3785,  6535.  ,  ; 

as  governing  construction  of  by-Jaws,,  1020.      ,.     , 

as  .governing  construction  of  charter,  1.739,  1745. 

as  material  in  case  of  failure  to  file  annual ;  report,.  41,71. 

creation  of  new  corporation  in  case  of  consolidation,  8342. 

creation  of  new  corporation  on  reorganization,  8565.  / 

gift  of  stock,  6708. 

in.  use  of  I  similar  corporate  name,  J673. 

of  testator  or  donor  as  affecting  right  to  dividends,  6202. 

pleading,  8679.  i 

reorganization  agreements,  intent  as  controlling,  8510, 

to  amend  or  repeal  charter,  7644.  ,     ,  ,., 

to  create  preference.  New  York  rule,  8745,  :  .  ,  , 

to  do  wrongful  acts  as  ground  for  dissolving  corporation,  9129.  ,  ., 

to  incorporate,  necessity  for  to,njake  de  .facto  corppration,  590. 

to  waive  ground  for  forfeiture  of  charter,  9133. 

Interest 

see  also  Usury. 

adverse,  see  Adverse  Interests. 

agreement  to  pay  as  dividend,'612t. 

agreements  to  pay  in  stock  subscriptions,  1323. 

as  damages  for  refusal  to  pay  dividend,  6139. 

as  disqualifying  judge,  4774. 

as  disqualifying  juror,  4776. 

as  element  of  damages  for  conversion  of  stock,  5677. 

as  synonymous  with  earnings  and  income,  ,6205.  . 

bond  coupons,  2010. 

past  due  couporis,  2010.  •       , 

contract  to  pay  as  within  power  of  president,!  3200. 
due  but  not  received,  as  earnings,  6097. . , 

failure  to  pay  as  authorizing  foreclosure, of  mortgage,  2338.,      .. 
failure  to  pay  as  evidence  of  insolvency,  8614.  ,    ,. 

liability  of  stockholder  for,  7046. 

on  corporate  debt,  7223. 
mandamus  to  compel  payment,  5050. ,  , 

of  stockholder  in  property  of  corporation,  65,  66.- 
on  amount  unpaid  on  watered  stock,  5945. 
on  bonds  after  dissolution  of  corporation,  9260. 
on  claims  after  dissolution  of  corporation,  9258. 
on  claims  against  receiver,  8971.  i 
on  compensation  of  officer,  4036. 

on  penalties,  9935  note.  "  '  >  ,!      i 

on  preferred  claim  as  entitled  to  priority,  8993. 
on  subscriptions  to  stock,  1554. 
overdue  as  affecting  transfer  of  bonds,   1982. 
payment  of  as  ratification,  3421. 

payment  of  before  declaring  dividend,  6097.  '  ' 

personal  liability  of  receiver  for,  ;8921., 
priority  in  proceeds  of  mortgage  foreclosure,  2407. 
rate  as  reasonable  in  regulation  of  rates,  7^f2. 
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Interest — Continued. 

receiver's !  certificates  to  oay,  8951. 
■usuryj  usee  Usury. 

Interest  Bearing  Stock    i 

,as.in^^(2ct  preferred,  5fock,  6051. 
what  is,'  6002. 

Interest  Dividends 

nature  of,  6121,.atjd„see  Dividends. 

Interest  Warrants 
negotiability,  2008. 

Interested  Directors 

see  Directprs. 

Interests  '" ' 

adverse,  see  Adverse  Interests. 

Interference  with  Corporate  Affairs 
see  also  Internal  Management, 
power  of  courts,  see  Courts,    i 

power , of  minority  stockholders,  see  Majority  and  Minority  Stock- 
holders, Stockholder's  Suits. 

Interlocking  Directors 

effect  of  on  transactions  between  corporations,  3631-3645. 
where  directors- represent  both  corporations,  3634. 
where  unfair  or  fraudulent,  3637. 
where  common  difectors  a  minority  and  votes  not  necessary, 

3638.       ,    ■  .     , 

who  may  attack,  3641. 
ratification,  3647. 
presumptions,  3642. 
burden  of  proof,  3643. 
injunction,  3643. 

notice  to  as  imputable  to  corporation,  3484. 
who  are,  3641. 
■^)    !:    >'.     .,  ('■     .     ,,    .' 

Internal  Dissensions 

as  ground  for  recisiv^r,  8866. 

Internal  Improvement  Corporations 
what  are,  142,  247. 

Internal  Management 

control  by  combination  of  stockholders,  6791. 
control  by  corporation  as  majority  stockholder,  6792. 
control  by  directors,  2921;>and  see  Dii;ectors. 
necessity  for  action  as  a  board,  2922,  . 
effect  of  director  owning  majority  of  stock,  2923. 
'  control  by  n;ajority  stockholders,  2919. 
necessity  for  corporate  meeting,  2919. 

rights    of   minority ,  as   against   majority,   see   Majority   and 
Minority  Stockholders.- 
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Internal  Management — Continued. 

control  by  particular  officers,  see  Powers  of  Officers,  President, 
Vice-President,      Secretary,      Cashier,      Treasurer,      General 

Manager, 
effect  of  ownership  of  all  or  greater  part  ;of  stock,  2924. 
control  by  stockholder  or  stockholders  owning  majority  of  stock, 
2919,  6783,  6798. 
contracts,  2921,  6783. 
ratification,  6784. 

control  by  stockholders  as  a  whole,  6797,  2913. 
where  no  directors,  2914. 
where  control  vested  in  directors,  2914. 

making  contracts,  2916. 
stockholder's  meeting  as  same  as  director's  meeting,  2916. 
appointing  committee  to  investigate  affairs,  2917. 

control  by  stockholders  individually,  2917. 

as  agents,  2917. 

contracts,  2918. 

transfers  of  property,  2918. 

releases,  2918. 

employing  attorney,  2918,  2919. 
.  control  by  stockholders  of  another  corporation,  6790. 
control  of  by  courts,  2927-2930: 

injunctions,  5137. 

redemption  and  retirement  of  stock,  6048. 

acts  of  majority  stockholders,  6799. 

stockholder's  suits,  6923. 
J      >   ,  foreign  corporations,,  9658  et  seq. 
control  of  directors  by  stockholders,  2925,  6923. 

ultra  vires  acts,  2926. 

fraudulent  acts,  2926. 

discretionary  acts,  2926. 

effect  of  statutes  or  charter  provisions,  2930. 

necessity  for  consent  of  stockholders,  2930. 
charter  or  statutory  provisions,  2931,  6829. 

injunctions,  5137.  ' 

control  where  one  person  owns  all  of  stock,  see  One  Man  Com- 
panies, 
declaration  of  dividends,  6076,  6075  note, 
differences  as  to  as  ground  fpr  receiver,  8866. 
favoring  preferred  stockholders,  6043. 
holding  companies,  see  Holding  Companies, 
legislative    power    over    internal    affairs    of    foreign    corporation, 

9698. 
matters  which  pertain  to,  9669. 
membership  of  corporation,  6721. 
payment  of  dividends  already  declared,  6067. 
retirement  of  preferred' stock,  6048. 

rights  as  between  majority  and  minority  stockholders,  see  Major- 
ity and  Minority  Stockholders, 
right's  of  preferred  stockholders,  6034. 
stockholders'  suits  as  to,  6923. 
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Internal  Management — Continued, 
ultra  vires  acts,, see  Ultra  Vires, 
what  is,  2927,  5137,  6798,  6924  et  seq.,  9669. 

Interpleader  ■- 

bill  to  determine  right  to  dividends,  615,7. 
conflicting  clainjs  to  shares  of  stock,  6411. 
contents  of  bill,  4641, 
right  of  corporation  to  file  bill,  4260. 
who  may  file  bill,  4527. 

o.,r 

Interpretation 

,,  ,   see  Construction. 

Interstate  Bridges  ' 

,       see  Bridge  Companies. 

Interstate  Commerce 
see  Commerce. 

Interstate  Commerce  Commission 

furnishing  reports  of  as  doing  of  business  by  foreign  corporation. 

10027. 
jurisdiction,  7664. 

power  of  agent  to  buy  reports  of,  3136. 
power  to  delegate  regulation  to,  7662. 
powers,  7665.  , 

to  regulate  rates,  7776. 

to  inspect  .corporate  books,  4117. 

Interstate  Corporations 

as  foreign  corporations,  see  Consolidation,  Foreign  Corporations, 
consolidation,  see  Consolidation. 

Interstate  Trains 

see  Railrad  Companies,  Governmental  (^ontrol. 

Interurban  Railroads 

as  railroads  or  street  railroads,  131. 

mandamus  to  compel  performance  of  contracts,  5065. 

powers,  1839. 

Intervention 

by  corporation,  4527. 
by  foreign  corporation,  9432. 
by  general  creditors  in  receiverships,  8963. 
by  receiver,  8915. 

by  reorganizatiiOfl  committee,  8534. 
by  state  in  foreclosure  suit,  9881. 
by  stockholder,  4S27,  6859. 
•    application,   6883. 
'  answer,  6883. 

in  suits  by  majority  stockholders,  6879. 

in  action  against  receiver,  8941. 

where  receiver  has  been  appointed,  6882. 
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Intervention — Continued. 

filing    petition    for    by    foreign    corporation    as    doing   business, 

10010. 
in  action  to  dissolve  corporation,  9147,  9171. 
in  actions  against  officers,  3953. 
in  application  for  receiveirship,  8894. 
in  foreclosure  suits,  2350-23S9. 
to  attack  plan  of  reorganization,  8513. 

Intoxicating  Liquors 

corporations  as  bound  by  statutes  regulating  sale  of,  5379. 

criminal  liability  for  violating  liquor  laws,  5398. 

forfeiture  of  charter  where  subterfuge  to  cover  unlawful  sale  of, 

9128. 
power  of  corporation  to  obtain  liquor  license,  1801. 
sale  of  as  doing  of  business  by  foreign  corporation,  9982  note, 
sale  of  as  interstate  commerce,  9605  note.  > 

validity  of  corporation  created  to  violate  liquor  laws,  184,  261. 

corporation  as  de  facto  one,  569  note. 

Intra  Vires 

see  Ultra  Vires. 

Intrastate  Business 
rates,  see  Rates.  . 
taxation  of,  9533. 

Inventions 

see  also  Patents.  ,   . 

creation  of  trust  to  handle,  10468  note,  10473. 

issuance  of  stock  for,  5819. 

righj:  of  officer  to,  3561. 

Invest 

meaning  of,  2087,  1201. 

Investment  Companies 

deposits  by  as  trust  fund  for  creditors,  8656. 
powers,  1825. 

Investnieiits    ' 

see  also  Speculations. 

liability  of  officers  for  making  bad  investments,  3679-3682. 

of  testamentary  trust  funds  in  shares-of  common-law  corporation, 

10494,  and  see  Massachusetts  Trusts, 
power  of  corporation  to, purchase  land  as,  2044  et  seq. 

Ipso  Facto  Dissolution 

what  operates  as,  9031  et  seq.,  and  see  Dissolution. 

Irregularities 

see  Collateral  Attack,  Creation  of  Corporations,  De  Facto  Cor- 
porations, Estoppel,  Quo  Warranto,  Execution  of  Written  In- 
struments. ;    , 

Irreparable  Injury 

see  Injunctions.  ' 
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Irrevocable  Proxies 

as   contrary   to   public   policy,   2839. 

Irrigation  Companies 

agreement  that  stock  shall  be  nonassessable,  7S44  hpte. 

as  public  utility  corporation,  144. 

as  subject  to  regulation,  7669. 

mandamus  to  compel  performance  of  duties,  5082,  5083. 

powers 

eminent  domain,  2547. 

mortgages,  2233. 

to  assess  paid  up  s,tock,   7523  note. 

to    become    surety    or    guarantor,    1872. 

transfer  of  all  of  property,  2160. 

receivership,  8884. 

six  months'  rule,  8994. 

what  are  operating  expenses,  9000  note. 

receiver's  certificates,  8952. 
stock,  consideration  for  issue  of,  5824. 

Irrigation  Districts 

as  public  corporations,  98. 

Islands 

see  Philippine  Islands. 

Isolated  Transactions 

as  doing  of  business  by  foreign  corporation,  9959. 

Issue 

see  also  Overissue. 

distinguished  from  sales  of  stock,  5838.   . 

what  constitutes  issue  of  bonds,  1944,  1963-1965,  and  see  Bonds. 

what  constitutes  issue  of  stock,  5740,  and  see  Stock, 


Janitor 

notice  to  as  notice  to  company,  3457. 

Joinder 

of  party,  see  Parties. 

Joinder  of  Causes  of  Action 

joinder  in  one  count,  4586. 

multifariousness,  see  Multifariousness. 

what  causes  may  be  joined  in  general,  4586. 

against  directors  for  illegally  paying  dividends,  6236. 

for  dividends  and  against  officers  for;  conspiracy,  6132.  ' 

in  actions  against  officers',  3954,  4197.  ' 

in  action  on  unpaid  subscriptions,  7121.' 
•  in  action  to  enforce  liability  of  stockholders,  7397. 

in   stockholders'   suits,   6980. 
''•■I  in  suits  relating  to  consolidation  of  corporations,  8424,  8425. 

in  quo  warranto,  5026, 
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Joint  Adventure 

liability  as  partners,  7547  note. 

power  of  corporation  to  enter  into,  1802. 

Joint  and  Several  Liability 

for  costs,  7228. 

for  torts,  5270,  3776. 

of  corporate  officers,  3670. 

for  torts,  3776. 

for  failure  to  file  reports,  4169. 
of  promoters  for  secret  profits,  292. 
of  stockholders,  7242,  7240.  , 

on  ofHcial  bonds  of  officers,  2984. 
on  subscriptions  to  stock,  1259,  7039. 

Joint  and  Several  Powers 

express  powers   conferred   on   corporate  officers,   3095. 

Joint  Ownership 

of  business  by  two  or  more  corporations,  1806. 
right  to  vote  stock,  2811. 

Joint  Stock  Associations 
as  citizen,  31. 
as  quasi  corporation,  28. 
creation,  32. 
dissolution,  32. 
distinguished  from  corporations,  27-39. 

common-law  corporations,  10462. 
liability  for  taxes,  29,  8051  et  seq. 
liability  of  members,  33,  36. 
name,  33. 

power  of  members  to  bind,  33. 
power  to  acquire  and  convey  property,  34. 
power  to  sue  and  be  sued,  34. 
transfer  of  shares,  35. 
whether   considered   as    corporations    in    sister   state    or   foreign 

country,  9286. 

Joint  Tenants 

corporations  as,  2027,  2039. 

Joint  Tort-Feasors 

see  Torts,  Joint  and  Several  Liability. 

Journal 

see  Corporate  Books  and  Records. 

Judges 

see  also  Courts. 

justices  of  peace,  see  Justices  of  the  Peace. 

power  to  waive  ground  for  forfeiture  of  charter,  9135. 

relative  of  stockholder  or  officer  as  disqualified,  4774,  477i 

stockholder  as  disqualified,  4774,  S3.  . 

Judgment  Creditors 

see    Creditors,    Creditor's    Bills,    Executions,    Judgment,    Supple- 
mentary Proceedings,  Insolvency. 
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Judgment  Note 

power  to  issue,  1906. 
seal,  1731. 

ludgments  and  Decrees 
see  also  Damages, 
against  foreign  corporation 

full  faith  and  credit  iii  other  states,  10211. 

attack  on  as  void  for  want  of  jurisdiction,  10211. 
against  stockhoMer  as  discharge  of  his  liability  to  other  creditors, 

7S0S.    . 
appointment  of  feceLver,  8895. 
as  contract,  9887. 
as  creating  preference,  8709. 
as  debt,  7212,  3896,  3897,  4182,  4183. 
confession  of  judgment,  see  Confession  of  Judgment, 
conflict   between,  findings   in   and   return   of   service   of  process, 
,      ,10452. 

default  judgments,-  see  Defaults, 
effect  of  appointment  of  receiver  on  lien  of,  8904. 
enforcement 

by  execution,  see  Executions. 

by  mandamus,  5050. 

by     supplementary     proceeding?,     see     Supplementary     Pro- 
'!  ■   ceedings. 

execution  on,  see  Executions, 
extraterritorial  effect  against  corporation,  10234. 
in  actions  against  officers,  3693. 
in  actions  by  or  against  corporations,  4784-4810. 

defaults  and  confessions,  4788,  and  see  Default  Judgments, 
Confession  of  Judgment. 

kihd  of,  4794. 

relief  granted,  4797. 

amendment,  4800. 
,v  :  setting  aside,  4801-4805,  649. 

power  of  receiver  to  have  set  aside,  8940. 

conclusiveness  and  eflfect,  4805. 

as  ending  powers  of  de  facto  officers,  3031. 
> '  eflfect  of  on  ultra  vires  contract,  2630. 

estoppel  by  to  deny  corporate  existence,  750. 

after  appointment  of  receiver,  9772. 
as  claim  against  receiver,  8968. 

after  dissolution  of  corporation,  9207. 
foreign  corporation'  9705. 

as  aflfected  by  consolidation  of  company,  8378. 

as  aflfected  by  insolvency  of  corporation,  8623. 

for  tort  as  binding  on  purchasing  corporation,  8392  note. 

against  corporation  as  binding  receiver,  8920  note. 

against  corporation  as  conclusive  on  stockholder,  7124,  54. 

against  corporation  as  conclusive  on  oflficers,  3674,  3675. 

against  corporation  as  discharge  of  liability  of  stockholders, 
7505. 

against  corporation,  right  of  stockholder  to  vacate,  6880. 

aflfidavit  of  claim  as  showing  residence  of  corporation,  865. 
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Judgments  and  Decrees — Continued. 

in  actions  by  or  against  corporations — continued. 

as  basis  of  supplementary  proceedings,  49S9. 

as  debt  within  statute  imposing  personal  liability  on  officers, 

3896,  3897. 
as    debt   for   which    officers    personally   liable   for   failure   to 

make  annual  report,  4182,  4183. 
as  condition  to.  action  against  officers,  4193,  3904. 

liability  for  illegally  paying  dividends,  6230. 
as  condition  to  action  against  stockholders,  7398. 
where  impossible  or  useless,  7405. 
sufficiency  of  judgment,  7411. 

conclusiveness  of  judgment  as  against  stockholders,  7416. 
action  outside  state,  7480. 
as  GOndition  to  creditors'  bill,  4940. 
,  to. recover  unpaid, subscriptions,  7122. 

as  condition  to  application  for  receivership,  8849,  8850. 
application  by  stockholder,  8849. 
application  by  creditor,  8849. 
in  action  to  dissolve  corporation,  9148. 
in  foreclosure  suit,  2366-2380. 
in  quo  warranto,  5035-5039, 
for  violations  pf  anti-trust  statutes,  5518. 
liability  of  directors  where  judgment  for  libel  rendered  against 

corporation.  3803.  ' 

priority  as   against   mortgage,  2412,  2429,  8706. 
priorities  over  unsecured  debts,  8978. 
in  quo  warranto,  see  Quo  Warranto. 
in  stockholders'  suit,  7008.  \ 

jurisdiction  to  render  personal  jtldgment  against  foreign  corpora- 
tion, 10206. 
on  setting  aside  illegal  preference,  8788. 
res  judicata,  see  Res  Judicata. 
,  statutory  liability  of  stockholders  on  tort  judgments,  7210. 
where  process  served  by  publication,  10325. 

Judicial  Forfeiture 
see  Dissolution. 

Judicial  Notice 
by-laws,  989. 

corporate  name,  4679,  1715. 
general  common  knowledge,  4682. 
in  general,  4675-4686. 
national  corporations,  4676,  9275. 

,    national  banks,.  4676. 
of  incorporation,  916-924. 
public  acts,  916,  4675. 
priyate  and  foreign  acts,  920. 
,  ordinances,  4677. 

powers  of  foreign  corporation,  9386,  9361. 
;     ,"pres.,"  2440. 
-    public  statutes,  4677, 
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idicial  Notice — Continued. 

statutes  of  other  states,  4678,  920. 

statutory  liability  of  stockholders  in,  another  state,  7484^. ; , 
in  federal  courts,  7486. 

idicial  Proceeding 

hearing  before  public  service  commission  as,  7677. 

idicial  Sales 

attendance    on    as    exempting    officer    from    service    of    process. 

10421.  '^■ 

execution  sales,  see  Executions, 
mortgage,  foreclosure  sales,  see  Foreclosure, 
receiver's  sales,  8921. 
redemption  by  officer  for  himself,  3S27. 
reorganization  in  connection  with,  8482,  and  see  Reorganization. - 

powers  and  liabilities  of  reorganization  committee,  8532. 
who  may  purchase  at 

foreign  corporations,  9819. 

stockholder,  6852. 

combination  of,  8540. 

bondholder,  8547. 

irisdiction 

see  also  Courts.  '      '  -    • 

appearance  as  conferring,  see  Appearance. 

as  dependent  on  citiz.enship  or  residence  of  other  parties,  4301. 
as  dependent  on  domicile  and  citizenship  of  corporation,  4292,  and 

see  Citizens,  Citizenship;  Domicile,  Foreign  Corporations, 
as  dependent  on  location  of  subject-matter  or  cause  of  action, 
4301. 

actions   by  nonresident   against   foreign   corporation,   4302. 
consent  as  conferring,  see  Consent.         ' 
county  for  trial,  see  Venue, 
definition,  4290. 

federal  jurisdiction,  see  Fe-deral  Courts, 
foreign  corporations,  see  generally  Foreign  Corporations. 

actions   for  torts  against   foreign   corporations,  9894. 
how  obtained,  4342. 

in  rem,  4347,  and  see  Foreign  Corporations. 

service  of  process,  see  Service  of  Process, 
of  inferior  courts,  4318. 

justices  of  the  peace,  4319. 
pleading,  4562. 
rem'oval  of  causes,  see  Removal  of  Causes  to  Federal  Court.  ' 

iry         ■ 

competency  of  stockholders  or  employees  as  jurors,. 4776.         i^ 
exemption    from    service   as   passing   to   officers    of   consolidated 

company,  8352. 
right  to  trial  by  in  quo  warranto  proceedings,  5028. 

stice  of  Peace  ,     , 

judgment  of  against  corporation  as  sufficient  before  action  against 
stockholders,  7411. 
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Justice  of  Peace — Continued. 

jurisdiction  of  over  corporations,  4319-4321. 
foreign  corporations,  10238. 

Justification 

see  also  Excuses. 

plea  of  in  quo  warranto,  5022. 


Key 

delivery  of  as  delivery  of  contents  of  box,  6714,  6718  note, 
intrusting  another  with  key  to  box  as  estoppel,  64^2. 

Kin 

see  Relatives. 

Kinds 

of  powers,  see  Powers, 
of  receivers,  see  Receivers, 
of  stock,  see  Stock, 
of  taxes,  see  Taxation. 

Kinds  of  Corporations 

See  .chapter  2  in  volume  1  entitled  "Classification  of  Corpora- 
tions." Chapter  4  in  the  same  volume  deals  with  "0)bjects  for 
Which  Corporations  May  Be  Created." 

advertising,  see  Advertising  Companies. 

aggregate  and  sole,  79-84. 
distinctions,  80. 

minister  or  priest  as  corporation  sole,  82. 
public  officers  as  corporation  sole,  83. 
private  business  corporations,  84. 

agricultural,  235,  and  see  Agricultural  Corporations. 

alien,  9172. 

athletic  clubs,  see  Athletic  ClubSi 

automobile,  see  Automobile  Companies. 

banking,  134,  and  see  Banks. 

beneficial,  135. 

benevolent,  139,  235. 

boom,   109,   1849. 

brewing,   see   Brewing  and  Distillery   Companies. 

bridge,  see  Bridge  Companies. 

brokerage,  123,  8804. 

building,  8806. 

building  and  loan,  136,  and  see  Building  and  Loan  Associations. 

business,  131. 

by  estoppel,  see  Estoppel. 

canal,  see  Canal  Companies. 

canning,  1901  note. 

cemetery,  see   Cemetery  Companies. 

charitable,  139,  86-88,  235,  and  see  Charitable  Corporations. 

coke,  227. 

cold  storage,  8804,  8807,  7672. 
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Kinds  of  Corporations — Continued.  • 

commercial,  124. 

consolidated,  see  Consolidation. 

corporations  for  practice  of  law  or  medicine,  2S3. 

cost  book  mining,  40. 

de  facto,  see  De  Facto '  Corporations. 

debenture,  262. 

department  stores,  see  Department  Stores. 

ditch,  2157. 

domestic  and  foreign,  119. 

foreign,  see  Foreign  Corporations, 
dry  dock,  128,  219. 
dummy,  61. 
ecclesiastical  and  lay,  84. 

visitorial  power,  85. 
educational,  235.  - 

electric,  see  Electric  Companies, 
eleemosynary  and  civil,  86-88. 

hospitals,  86,  87. 

charity,  86. 

educational  institutions,  86-88. 

elevator,  7669,7683,  7790. 

express,  see  Express  Companies. 

ferry,  see  Ferry  Companies. 

fertilizer,  1828. 

fire,  108. 

fish  packing,  8806. 

foreign,  see  Foreign  Cori,jr\tions. 

fraternities,  138. 

full  liability,  23,  24.  ,  , 

gas,  see  Gas  Companies. 

grist  mill,  7669. 

grocery,  3297. 

hardware,   1788. 

heating,  see  Heating  Companies.  . 

holding,  249,  and  see  Holding  Companies. 

hotel,  see  Hotel  Companies. 

ice,  see  Ice  Companies. 

improvement,  see  Improvement  Companies'.  '      " 

industrial  pursuits,  131,  233.  "    '■   '    .,, 

insolvent,  see  Insolvency,  Receivers,  Dissolution.,  , 

insurance  see   Insurance   Companies, 

internal  improvement,  142,,  246.  , 

investment,  1825,  8656.  t        :      , 

irrigation,  see  Irrigation  Companies. 

laundry,  see  Laundry  Companies. 

lay,  84. 

library,  7573. 

literary,  137,  235.  ;    ' 

loan,  258,  262. 

logging,  1826. 

lottery,  183,  569  note,  8887. 

lumber,  see  Lumber  Companies. 
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Kinds  of  Corporations— Continued.  >-       v       .q      *  i 

manufacturing,  see  Manufacturing  Corporations.  ■  ^ '.  -      ■ 

mercantile,  124,  239,  8804,  9420. 
miu,90S4. 

mining,  see  Mining  Corporations, 
moneyed,  133. 

monopolies,  see  Monopolies, 
moving^  picture,  124,  880S,  8807. 
moving  van,  7668. 
national,  171,  and  see  National  Corporations, 

national  banks,  see  National  Banks. 
navigation,  see  Navigation  Companies, 
newspaper,  see  Newspaper  Companies, 
nonstock,  see  Nonstock  Corporations.      ;/. 
oil,  see  Oil  Companies.  '■■'.    .  ,,, 

one  man,  see  One  Man  Companies,  Corporations  Sole, 
operating,  8320  note.  ,i    ,-.; 

pecuniary  profit  corporations,  132,  242.       ■  , 
pipe  line,  see  Pipe  Line  Companies, 
plumbing,  258. 
printing,  127,  222. 
public  and  private,  88. 

importance  of  division,  89. 

public   corporations   proper,   90. 

private  corporations,  95.  ^-Z/. 

cities,  villages,  etc.,  96. 

levee,   drainage,   reclamation  and  irrigation  districts,  97. 

educational  and   charitable   institutions,  98. 
public  improvement  or  utility  corporations,  142,  24^ 
quasi  corporations,   112. 

counties,  113.  ... 

towns,  lis. 

school  districts,  116. 

road  districts,  117. 

public  officers  or  public  boards,  117. 

joint  stock  companies,  119. 
quasi  public,  101,  and  see  Quasi  Public  Corporations. 

carriers,   103. 

canal  companies,  105. 

turnpike  companies,  105. 

banks,  106. 

elevator  and  warehouse  companies,  107, 

telegraph  and  telephone  companies,  107.    ,  , 

water,  heat  and  light  companies,  107. 

fire  companies,  108.  ■,        , 

schorfl  districts,  108.  ;, 

boomcompanies,  109. 

agricultural  companies,  109. 

cemetery  companies,   109.  , .  , 

effect  of  state  being  a  stockholder,  105,  106. 
racing,  see  Racing  Corporations. 

real  estate,  243,  and  see  Real  Estate  Compa,i3i^es.„>, ,      ;  .;. 
reclamation,   9127.  ,  >     .,.,,-■ 
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Kinds  of  Corporations — Continued. 

,,  religious  corporations,  141,  and  see  Religious  Corporations. 
reorganized,   see   Reorganization, 
restaurant,  124,  8804,  8805,  8807. 
sanatorium,   8804.' 
scientific,  13S, '241. 
ship,  8806. 
shipbuilding,  1828. 
shoe,  9607  note. 

sleeping  car,  see  Sleeping  Car^  Companies, 
stage,  1806.  ■: 

statement  of  in  incorporation  papers,  212. 
statutory  classification,  119. 

tests  for  determining,  120. 
steamboat,  1839,  1894. 

stock  and  nonstock,  112,  and  see  Stock  Corporations,  Nonstock 
'  >"  >   Corporations.  ' '  -  '      ' 

stockyard,  7669,  7790. 
subsidiary,   see  Subsidiary  Corporations, 
sugar,  9104  note, 
taxicab,  7672. 

theatrical,  874,  8805,  2182  note, 
tontine,  6890,  6724  note, 
trading  corporations,  121,  229,  and  see  Trading  Corporations. 

mining,  companies,  122. 

i0,0/.gas  and  water  companies,  122. 

stock  and  bond  company, .  123. 
tramp,  941S., 
transmission,  7673. 

transppftation  and  railroad  companies,  130,  7672. 
trust  companies,  134,  and  see  Trust  Companies, 
turnpike,   see  Turnpike   Companies, 
union  depot,  6723  notes. 
United  States,  states  and  territories,  110. 
unlawful  or  injurious  purposes,  176. 
warehouse,  see  Warehouse  Companies, 
water,  see  Water  Companies.,,,    , 
wharf,  7669.  '      , 

Knights  Tetaiplar 

exemptions  from  taxation,  8250  note. 

Knowledge 

see  also  Ignorance,  Notice. 
"'      as  'affact'ifiof  apparent  authority  of  officers,"  3111. 

as  affecting  estoppel  to  deny  corporate  existence,  664. 
as  element  of  fraud,  3785,  6537.    •  '• 

as  elem'eht  of*i-atification,  3385-3392. 

of  acts  of -proxy,  2837. 
as  equivalent  to  notice,  8954  note, 
as  imputable  to  stoclilialders,  6851. 
implied  warranty  of  want  of  on  sale  of  stock,  6581. 
of  cause  of  forfeiture  of  charter  'as  affecting  waiver,  9134. 
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Knowledge — Continued. 

of  officers  or  agents  as  chargeable  to  corporation,  3428-3506,  and 

see  Notice, 
of  proxy  as  knowledge  of  stockholder,  2836. 
of  ultra  vires  as  precluding  enforcement  of  contract,  2680. 
presumption  of  as  to  by-laws,  1022. 

L 

Labor 

claims  for  as  preferred,  see  Servants, 
hours  of,  see  Hours  of  Labor, 
issuance  of  stock  for,  5842,'  5851-5874. 

Labor  Unions 

see  also  Brotherhood  of  Locomotive  Engineers. 

as  association,  5^37, note. 

discharge  because  of  membership  as  criminal  offense,  7664. 

ground  for  expelling  members,  6748. 

name  in  which  sued,  S§37  note. 

Laborers 

see  Servants. 

Laches 

action  against  officers,  3667,  3944. 

action  against  promoters  for  secret  profits,  299. 

action  against  stockholders  for  corporate  debts,  7455. 

actions  by  bondholders,  2301. 

action  by  or  against  corporation  in  general,  4269. 

foreign  corporations,  10280. 
action  for  reftisal  to  register  transfer  of  stock,  6402. 
attack  on  amendment  of  charter,  7646. 
attack  on  consolidation  of  corporations,  8412,  8413,  8422. 
attack  on  issue  of  preferred  stock,  6009. 
attack  on  rate  regulations,  7905. 
attack  on  reorganization,  8602. 
attack  on  revocation  of  dividend,  6070. 
cancellation  of  certificate  of  stock,  5762. 
claims  against  receiver,  8965. 

collecting  compensation  of  assignee  for  benefit  of  creditors,  8634. 
compelling  corporation  to  register  transfer  of  stock,  6392. 
compelling  issuance  of  certificate  of  stock,  S7S8. 
dealings  between  corporation  and  its  officers,  3651. 
enforcing  dividend  rights,  6256. 
enforcing  mortgage,  8708. 
estopping  stockholder  to  object  to  assessment  of  paid  up  stock, 

7542.   .,  . 
lost  certificate  of  stock,  5795. 

objections  to  issuance  of  receiver's  certificates,  8955. 
of  pledgee  of  stock  as  affecting  pledgor,  7532. 
pledge  of  stock,  5971. 
priority  of  receiver's  certificates,  8958. 
quo  warranto,  5032. 
recovery  of  dividends,  6138. 
redemption  of  stock  by  pledgor,  6697. 
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Laches — Continued. 

'     repudiation  of  subscription  to  stock,  11S1-11S3. 
rescission  of  purchase  of  stock,  6603. 

for  fraud,  6S57. 
rescission  of  stock  subscription,,  1405., 
specific  performahce,  6624; 
stockholders'  suits,  6948. 

what  constitutes,  6834. 
ultra  vires,  2584,  2588,  2632. 
waiver  of  ground  for  forfeiting  charter,  9133. 

Lading 

see  Bills  of  Lading. 

Land 

see  Real  Property. 

Land  Companies 

see  Real  Estate  Companies. 

Landlord  and  Tenant 

see  Leases. 

Lapse 

see  Subscriptions  to  Stock. 

Larceny 

see  also  Embezzlement. 

criminal  liability  oi  corporation,  5400. 

liability  of  agent  Of  foreign  corporation,  9898. 

of  bonds,  1997,  2024. 

of  certificate  of  stock,  5609. 

title  of  transferee,  6434,  6435,  5775. 

right  of  true  owner  to  recover  from  transferee,  6468. 

estoppel   to   attack   title   of   transferee   of   stolen   stock,  6482r 
et  seq. 

where  stolen  by  officer  and  fraudulently  isued,  5775. 

Laundry  Company 

as  manufacturing  coihpanies,  8806. 
as  "mechanical  business,"  228. 
as  mercantile  compani«^v  8804. 
receiver's  certificates,  8949  note. 

Law 

see  generally.  Charter,  Statutes,  Constitutional  Law. 

by-law  as,  3052,  and  see  By-Laws. 

due  process  of,  see  Due  Process  of  Law. 

equal  protection  of,  see  Equal  Protection  of  the  Law. 

Law  Merchant 

see  Bills  and  Notes,  Negotiability. 

Law  of  the  I  Land 

see  Due  Process  of  Law. 

IX    Prlv.  Corpi--58    ■■'      ■ 
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Lawful  Business 

see  Powers  of  Corporations,  Ultra  Vires,  Contracts,  Objects  for 
Which  Corporation  May  Be  Created. 

Ljawful  Purposes 

meaning  of  phrase,  1942,  5817  note,  5818  note. 

Lawyers 

see  Attorneys. 

Lay  Corporations 

distinguished  from  ecclesiastical,  84. 

Lease  Weurant 

as  in  effect  a  note,  1910. 

Leases 

Corporate  leases  are  treated  of  in  volume  2,  commencing  on  page 

2180,  and  also  incidentally  in  several  other  chapters, 
acceptance  of  as  acceptance  jf  charter,  472  note, 
as  affecting  right  of  eminent  domain,  9868,  9871. 

as  depriving  lessor  of  right  of  eminent  domain,  2517. 
as  consolidation  or  merger,  8312. 
as  "conveyance,"  3164. 
as  fraudulent  conveyance,  8668. 

to  officer  by  corporation,  8664. 
as  ground  for  forfeiting  charter,  9124. 
assignment  of,  2205-2207. 

form,  2206. 

as  consideration  for  issue  of  stock,  5820,  5821,  5825. 
conditions  in,  waiver  of,  2196. 
consent  of  stockholders,  2196. 
construction,  2197. 

lease  of  subway,  2198. 
covenants,  2199,  2201-2205. 

as  to  rent,  2201. 

as  to  taxes,  2203. 

as  to  repairs,  2204. 

as  to  return  of  property,  2204. 

to  operate  railroad  (implied),  2221. 

power  of  mortgage  trustee  as  to,  2320. 
dissolution  of  corporation,  effect  of,  9185. 
duration,  2207-2209. 

beyond  corporate  existence,  2207. 
estoppel  of  lessee  to  attack  corporate  existence  of  lessor,  677,  678, 

707. 
estoppel  of  lessor  to  attack  corporate  existence  of  lessee,  707. 
execution  of,  see  Execution  of  Corporate  Instruments, 
form,  2196. 

franchises  as  included  in,  2218. 
holding  over,  2209. 
income  tax,  8295  note. 

leasehold  interest  in  vessels  within  the  state  as  constituting  prop- 
erty within  the  state,  10318. 
lessee  as  necessary  party  to  action  to  dissolve  corporation,  9147, 
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Leases — Continued. 

lessor  as  entitled  to  receiver  for  lessee,  8879. 
liabilities  of  lessee,  2219. 

for  torts,  2220. 
liabilities  of  lessor,  2210-2218. 

statutes,  2211. 

duty  owed  public,  2212. 

for  negligence  of  lessee,  2213. 

on  contracts,  2217. 
liability  of  directors  for  rent  because  of  failure  to  file  annual  re- 
port, 4181., 
mistake  in,  2196. 
modification,    2196. 
of  all  of  corporate  property,  3176,  6826. 

power  of  majority  stockholders,  6826,  2186.        / 

as  dissolving  corporation,  9053. 
of  property  of  foreign  corporation  as  constituting  doing  business, 

9964  note, 
of  shares  of  stock.  6707. 
payment  of  rent  as  ratification,  3421. 
personal  liability  of  receiver  on,  8942. 

power  of  court  to  direct  lease  to  reorganized  company,  8472. 
power  of  foreign  corporation  to  sue  to  recover  leased  property, 

9889. 
power  to  make  or  take,  2181-2195. 

part  of  property,  2181. 

quasi-public  corporations,  2183,  2188-2195. 

railroad  companies,  2189. 

ratification  by  legislature,  2195. 

by  corporation  to  stockholder  or  vice  versa,  6842. 

by  foreign  corporation,  restrictions,  9454,  9463,  9490. 

power  of  foreign  corporation  to  take,  9834. 

by  or  to  directors  or  other  officers,  3625-3630. 

liquidating  trustees,  9231. 

mortgage  trustee,  2317. 

promoters,  as  binding  on  corporation,  315. 

receiver,  8931. 

reorganization  committee,  8531. 

by  state  to  corporation  as  special  act  violating  constitution. 
464. 
powers  and  rights  of  lessee,  2218. 

eminent  domain,  2518. 

secondary  franchises,  2218. 
powers  of  lessor,  2209. 

eminent  domain,  2210,  2518. 

mortgages,  2210. 
property  included  in,  2200. 
provisions  in,  2197. 
purchase  of  property  leased  to  corporation  by  officer  for  himself, 

3526. 
ratification  of,  2197. 

by  legislature,  2195. 
receivership,  effect  on  existing  leases,  8910. 
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Leases — Continued. 

renewal  of  by  officer  for  himself^  3526. 

rent,  provisions  as  to,  2201. 

rent  as  preferred  claim,  868S,  8990,  9004. 

right  of  assignee  for  benefit  of  creditors  to  rent,  8634. 

secret  profits  of  officers  as  belonging  to  corporation,  3S63j 

signature,  see  Execution  of  Corporate  Instruments. 

subletting,  2205-2207. 

taxes,  who  must  pay,  2203. 

termination,  2207-2209. 

trackage  agreements  as,  2199. 

ultra  vires,  effect  of,  2589,  2657-2660. 

as  defense  to  action  for  rent,  2607,  2614,  2626. 

breach  of  covenants,  2657. 

right  to  recover  property,  2692. 

surrender  of  as  affected  by,  2650. 

in  acquisition  of  property  as  defense  in  action  by  corporation 
for  rent,  2644. 
use  of  streets  by  public  service  company,  rent  for,  7730. 
who  may  be  served  with  process,  4413. 
who  may  make  or  take 

stockholders,  2916. 

directors,  3163,  3625-3630. 

president,  3229. 

secretary,  3257. 

general  manager,  3305. 

cashier,  3323. 

Leave  of  Absence 

as  excusing  director  for  acts  of  other  officers,  3745. 

Leave  to  Sue 

actions  by  receivers,  8934. 
quo  warranto,  5010. 

necessity  for  pleading,  5017. 
to  dissolve  corporation,  9168. 
to  sue  dissolved  corporation,  9206. 

Lecturers 

power  of  corporation  to  employ,  1860. 

Legacies 

see  Estates  of  Decedents. 

Legal  Entity 

corporation  as,  26,  43,  and  see  Corporate  Entity. 

Legal  Residence 
see  Residence. 

Legislative  Control  Over  Corporations 

see  Amendment,  Governmental  Control,  Repeal. 

Legislature 

see   also   Constitutional   Law,   Federal   Constitution,   State,   State 
Constitutions,  Statutes. 
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Legislature — Continued. 

acts  of  as  impairing  obligation  of  contracts,   see  Impairment  of 

Obligation  of  Contracts, 
authority  to  incorporate  as  necessary  to  de  facto  corporation,  557 

et  seq. 
charter,  see  Charter,  Creation  of  Corporations, 
condemnation  proceedings,  see  Eminent  Domain, 
curative  legislation,  see  Statutes, 
declaration  of  as  to  whether  company  is  a  corporation  as  binding 

in  other  states  or  countries,  9285. 
delegation  of  power,  see  Delegation  of  Power, 
necessary  vote  to  create  corporation,  353. 

power  as  to  foreign  corporations,  see  generally  Foreign  Corpo- 
rations, 
power  over  internal  affairs  of,  9698. 
power  to  amend  charter,  see  Amendments, 
power  to  appoint  receiver,  8834. 
power  to  create  corporations,  347-357. 

limitations  in  constitution,  347,  348. 

by  two  or  more  states  concurrently,  356. 

territorial  legislatures,  361. 

by  special  acts,  442-474,  and  see  Statutes, 
power  to  dissolve  corporation,  9p23,  and  see  Dissolution. 

foreign  corporation,  9699. 

repeal  of  charter,  9023. 

reservation  of  power,  9024. 
power  to  extend  charters,  885. 
power  to  grant  exclusive  franchises,  354. 
power' to  peirmit  transfer  of  right  to  be  a  corporation,  364. 
power  to  regulate  corporations  generally,  see  Governmental  Con- 
trol. 

rates  of,  see  Rates, 
power  to  regulate  mode  of  proving  incorporation,  943. 
power  to  repeal  charter,  see  Repeals, 
power  to  revive  dissolved  corporation,  9213. 
power  to  waive  ground  for  forfeiture  of  charter,  9136. 
regulation  of  monopolies,  see  Monopolies, 
statutes,  see  Statutes. 

constitutionality,   see    Constitutional   Law,   Federal   Constitu- 
tion, State  Constitutions, 
taxes,  see  Taxation. 

waiver  of  grounds  for  forfeiture  of  charter,  9131. 
waiver  of  irregularities  and  defects  in  incorporating,  386. 

Lending  Money 

see  Borrowing  and  Lending  Money. 

Lessors  and  Lessees 
see  Leases. 

Letter  of  Credit 

execution  of  as  doing  of  business  by  foreign  corporation,  10023. 

Letters 

as  contracts,  2457. 
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Letters — Continued. 

as  evidence  of  fraud,  8680. 

as  libel,  see  Libel  and  Slander. 

signature,  246L 

Letters  Patent 

of  incorporation  as  evidence,  928. 

Levee 

district  as  public  corporation,  97,  4S0  note. 

Levy 

of  attachment,  execution,  etc.,  4924. 
on  shares  of  stock,  see  Stock. 

Lex  Fori 

see  What  Law  Governs. 

Liabilities 

see  also  Debts,  Joint  and  Several  Liability. 

de  facto  officers,  3043. 

mortgage  trustee,  2324-2327. 

officers,  see  Liabilities  of  Officers. 

purchaser  at  foreclosure  sale,  2390-2397. 

receivers,  see  Receivers. 

stockholders,  see  Liabilities  of  Stockholders. 

on  subscriptions  to  stock,  see  Subscriptions  to  Stock. 
trust  estate  in  case  of  common-law  corporations,  10S07,  and  see 

Massachusetts  Trusts, 
trustees  of  common-law  corporations,  see  Massachusetts  Trusts. 

Liabilities  of  Corporation 

see  also  Debts. 

actions  against,  see  Actions. 

as  dependent  on  power  of  officers,  see  Directors,  Powers  of  Offi- 
cers. 

as  dependent  on  signature  of  corporate  instrument,  see  Execution 
of  Corporate  Instruments. 

as  executor  or  administrator,  1887. 

as  guardian,  1889. 

as  lessee  of  property,  2219,  arid  see  Leases. 

as  lessor  of  property,  2210-2217,  and  see  Leases. 

as  purchaser  of  real  property,  2065. 

as  surety,  see  Sureties. 

as  trustee,  1883-1887. 

for  contempt,  see  Contempt. 

for  conversion  of  stock,  S664,  and  see,  Stock. 

for  crimes,  see  Criminal  Law. 

for  dividends,  see  Dividends. 

for  fraud  in  sale  of  stock,  6550,  6562. 

for  issuance  of  watered  stock,  see  Watered,  etc..  Stock. 

for  penalties,  see  Fines,  Penalties.  '  '" 

for  refusal  to  issue  certificates  of  stock,  57S4. 

for  refusal  to  transfer  shares  of  stock,  6399. 

for  taxes,  see  Taxation. 
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Liabilities  of  Corporation — Continued. 

for  torts,  see  Torts. 

for  ultra  vires  acts,  see  Torts,  Ultra  Vires. 

for  unauthorized  issue  of  stock,  S782. 

for  unauthorized  or  fraudulent  transfer  of  stock,  6444,  64S6,  6463- 

6468. 
for  violating  anti-trust  laws,  see  Monopolies, 
for  wrongful  expulsion,  6770. 
of  consolidated  corporation,  see  Consolidation, 
of  reorganized  corporation,  see  Reorganization, 
on  bonds,  see  Bonds, 
on  contracts,  see  Contracts,  Ultra  Vires. 

contracts  with  stockholders,  6840  et  seq. 
implied  contracts,  6850. 

contracts  with  officers,  3576  et  seq. 
on  guaranty,  see  Guaranty, 
on  loans,  see  Borrowing  and  Lending  Money, 
on  mortgages,  see  Mortgages, 
on  negotiable  instruments,  see  Bills  and  Notes,  Accommodation 

Paper,  Bonds. 
to  officers  as  creditors,  3569-3576. 

to  officers  for  compensation,  see  Compensation  of  Officers, 
to  officers  on  dealings  with  corporation,  3576  et  seq. 
to  subscribers  for  stock,  see  Subscriptions  to  Stock. 

Liabilities  of  Officers 

Commencing  on  page  2936  of  volume  3  and  extending  to  page 
3972  of  volume  4  is  the  chapter  entitled  "Directors,  Other 
Officers  and  Agents."  Included  therein  is  the  liabilities  of 
officers,  including  directors,  all  in  volume  4,  not  only  to  the 
corporation  itself  but  also  to  creditors  of  the  corporation,  to 
third  persons  for  torts,  and  on  contracts  of  the  corporation. 

L  In  General. 

II.  To  Corporation. 

III.  To  Creditors  Independent  of  Statute. 

IV.  To  Purchasers  of  Stock  from  Officers. 

V.  To  Third  Persons  Directly  Injured  by  Torts  of. 

VL  Statutory  Liability. 

VII.  On  Corporate  Contracts. 

VIII.  Defenses. 

IX.  Remedies  to  Enforce  and  Procedure. 

I.    In  General. 
acquiring  stock  for  inadequate-,  consideration,  5917-5919. 
as  trustees  or  as  agents,  3S07-3S13. 

conclusiveness  of  judgment  against  corporation,  3674,  3675 
contempt,  5570-5573. 
contribution,  3670-3673. 
criminal  liability,  see  Criminal  Law. 
estoppel  to  sue,  710i. 

on  theory  of  want  of  corporate  existence,  710. 
interest,  3519. 
joint  or  several,  3670. 
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Liabilities  of  Officers — Continued. 

of  de  facto  corporations,  6SS-6S8. 

statutory  liability  for  corporate  debts,  657. 
of  foreign  corporations,  9941. 

on  implied  contracts,  9943. 
particular  acts,  3676. 

favoring  part  of  stockholders,  3677. 

withholding  information  from  stockholders,  3677. 

failure  to  warn  company,  3678. 

preference  of  creditors,  3678. 

injury  to  good  will,  3678. 

enticing  servants   away,  3678. 

bad  loans  or  investments,  3679-3682. 

conspiracy,  S222  note. 

illegally  paying  dividends,  6223  et  seq. 

liability  as  stockholder  to  repay  dividends  illegally  paid, 
6217. 

refusal  to  pay  dividend,  6133. 

refusal  to  register  transfer  of  stock,  6403. 

unauthorized  issuance  of  stock,  5784. 
profits  made  by,  3S46-3S69. 
seci-et  profits, '  3546-3569. 
who  liable,  3662-3666. 

before  going  into  office  or  after  going  out  of  office,  3662. 

before  notification  of  election  or  acceptance  of  office,  3663. 

after  holding  of  office  terminated,  3664. 

persons  ineligible  or  illegally  elected,  3666. 

de  facto  officers,  3666. 

II.      To  CORPOJSAtlON. 

as  affected  by  statute,  3662. 

as  dependent  on  injury  to  corporation,  3660,  3556. 

as  dependent  on  office  held,  3659. 

for  acts  of  other  officers,  3721-3748. 

as  insurers,  3721. 

lack  of  supervision,  3723-3731. 

isolated  acts,  3731. 

negligence,  what  is,  3731,  3732. 

appointment  of  untrustworthy  officer,  3733. 

statutes,  3734. 

nonresident  directors,  3742. 

acts  of  codirectors,  3742-3746. 

acts  of  executive  committee,  3746. 

liability  of  president,  3748. 

liability  of  general  manager,  3748. 
for  particular  acts 

acts  outside  scope  of  authority,  3682-3689. 

acts  of  other  officers,  3721-3750. 

conversion  of  assets,  3751. 

diversion  of  assets,  3751. 

error  of  judgment,-  3707-3711. 

failure  to  attend  meetings  of  directors,  3713. 

fraud,  3750. 
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Liabilities  of  Officers — Continued. 

for  particular  acts — continued. 

misappropriation  of  assets,  37S1. 

mistakes,  3707-3711. 

negligence,  3689-3720,  3731,  3733,  3741. 

nonobservance  of  duties  required  by  charter,  3712. 

ultra  vires  acts,  3682-3689. 

unauthorized  issue  of  stock,  S78S. 
for  profits  made  by  officer,  3546-3569. 

secrecy  as  element,  3SSS. 

good  faith,  effect  of,  3556. 

dnjury  to  corporation,  3556. 

lawfulness  of  means  used,  3556. 

ultra  vires,  effect  of,  3557. 

bribes,  3560. 

presents  from  third  persons,  3560. 

earnings  outside  office,  3562. 

rewards,  3562. 

speculations,  3563. 

sales  or  leases,  3563-3568. 

sales  of  stock,  3566. 

loans,  3568. 

consideration  for  giving  up  office,  3568. 

pay  from  third  persons,  3568,  3569. 
general  rule,  3658. 

III.    To  Creditors  Independent  of  Statute. 
agreements  as  to,  3827. 
appointment  of  receiver,  3808. 
defenses,  3828. 

for  acts  of  other  officers,  3721-3748. 
for  debts  in  general,  3825. 
for  failure  to  comply  with  statutes,  3826. 
fraud,  3825. 
in  general,  3807. 
liability  for  distributing  assets  among  stockholders  to  exclusion 

of  creditors,  8667. 
misappropriation,  3821-3824. 
mismanagement,  3810-3821. 
necessity  for  injury,  3809. 

right  of  subsequent  creditor  to  complain,  3827. 
ultra  vires  acts,  3824. 

IV.    To  Purchasers  of  Stock  from  Officers. 

concealment,  3806. 

officer  as  trustee,  3803-3807. 

where  officer  agent  of  seller,  380S. 

V.    To  Third  Persons  Directly  Injured  by  Torts  of. 

general  rule,  3771. 

liability  as  joint  and  several,  3776. 

necessity  for  participation,  3772. 
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Liabilities  of  OfUcers — Continued. 

particular  torts,  3776-3803. 
assault,  3776. 
conversion,  3776-3778. 
fraud  or  deceit,  3778-3799.    • 
infringement,  3798., 
libel,  3799,  3803. 
malicious  prosecution,  3800. 
negligence,  3800. 
nuisance,  3802. 
trespass,  3802. 
unlawful  detention,  3802. 


VI.    Statutory  Liabhhy. 

chapter  on  (subdivision),  3828-3906. 
amendment  or  repeal,  3484. 
conditions  precedent,  3903-3906. 

judgment  and  execution  against  corporation,  }'^i]  ■ 

dissolution  of  corporation,  3906. 
constitutionality,  3831. 
construction  of  statutes,  3847. 
corporations  included,  3485. 
debts  or  obligations  for  which  liable,  3888,  4175. 

time  when  debt  contracted  or  accrues,  3890,  4177. 

debt  not  yet  due,  3892. 

contingent  liabilities,  3893. 

renewal  notes  as  contracting  debts,'  3894. 

time  of  entry  of  judgment,  3895. 

unliquidated  claims,  3895. 

extinguished  debts,  3895,  4184. 

ultra  vires  transactions,  3896. 

bonds  as  debts,  3896,  4181. 

taxes  as  debts,  3896,  4181. 

judgments  as  debts,  3896,  4182. 
■    damages  froin  tort  and  judgments  therefor,  3897,  4183. 
defenses,  3898-3903,  and  see  subd.  VIII,  infra, 
effect  on  liability  of  officers  as  stockholders,  6218. 
particular  statutes,  3858-3888. 

negligence,  3865. 

irregularities  in  creation  or  organization  of  corporation,  3865. 

incurring  debts  before  stock  subscribed  or  paid  for,  3867. 

payment  for  stock  at  unfair  valuation,  3869. 

filing  certificates  of  payment  "©f  capital  stock,  3869. 

fraud,  3869. 

misappropriation  or  diversion  of  assets,  3870. 

incurring  debts  in  excess  of  debt  limit,  3871-3878. 

unlawful  payment  of  dividends,  3878,  6224/ 

division,  .withdrawal  or  reduction  of  capital  stock,  3879. 

loans  to  stockholders  or  officers,  3880. 

preferences  of  officers  or  stockholders  as  creditors,  3881. 

annual  reports,  4168-4189. 

foreign  corporations,  9415,  10120. 
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Liabilities  of  Officers — Continued. 

particular  statutes — continued. 

false  reports  or  certificates,  3883. 

bank  officers,  3887. 
persons  liable,  3855. 

dissenting  or  absent  directors,  3857,  6233. 
remedies  and  procedure,  see  subd.  IX,  infra, 
statutes  as  penal,  3832-3847.  , 

liability  for  illegal  payment  of  dividends,  6229. 
statutes  as  retrospective,  3848. 
who  may  sue,  3850. 

assignee  or  receiver,  3853. 

assignee  for  benefit  of  creditors,  3853. 

person  not  injured,  3853. 

creditors,  3851. 

creditor  stockholder  or  officer,  3852. 

VII.    On  Corporate  Contracts. 

as  dependehi  on  form,  2439. 

simple  contracts,  2457-2462. 

negotiable  paper,  2462-2483. 
contract  for  disclosed  principal,  3760. 
liability  as  undisclosed  agent,  3762. 
liability  expressly  agreed  on,  3761. 
liability  in  case  of  nonexisting  company,  3763. 
where  contract  ultra  vires,  3767. 

where  corporation  not  yet  authorized  to  do  business,  3763. 
where  officer  exceeds  his  authority,  3764-3766. 

,  VIII.    Defenses, 

absence  from  directors'  meeting,  3744,  3857. 

act  of  co-officer,  3721-3748. 

advice  of  counsel,  3687,  3901. 

agreements,  3719. 

bankruptcy,  discharge  in,  3902,  3903. 

consent  or  ratification  of  stockholders,  3666,  3687,  3753,  3878. 

creation  of  corporation,  irregularities  in,  3899. 

de   facto   corporation,   3900. 

de  facto  officers,  3666. 

dissenting  from  act  of  co-officers,  3857. 

dissolution  of  corporation,  3900. 

election  invalid,  3898. 

estoppel,  3667,  3828. 

expiration  of  charter,  3900. 

fraud,  3898. 

good  faith,  3715,  3878. 

gratuitous  services,  3828,  3695. 

honesty,  3715. 

ignorance,  3686,  3716,  3899. 

illness,  3715. 

ineligibility,  3898. 

inexperience,  3718. 

insolvency  of  corporation,  3900. 
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Liabilities  ol  Officers — Continued. 

laches,  3667. 

leave  of  absence,  3745.    ;- 

mechanics'  lien,  filing  of,  3902. 

mistake,  3686. 

negligence  of  another  officer,  3715,  3721-3748. 

nonexistence  of  corpiration,  3900. 

nonresidence,  3716. 

old  age,  3715. 

organization,  irregularities  in,  3828,  3900. 

prior  proceeding  against  stockholders,  3902. 

reasonable  care,  3685. 

release,  3901. 

unskilfulness,  3718. 

waiver,  3901. 

want  of  benefit  to  officer,  3754. 

want  of  injury,  3853. 

IX.    Remedies  to  Enforce  and  Procedubr 

abatement  and  revival,  3945-3949. 
action  as  premature,  3934. 
action  in  another  state,  3960. 

enforcing  statute,  3960. 
actions  by  corporation,  3916. 

foreign  corporation,  9435. 
actions  by  creditors,  3807-3828. 
aetibns  by  receiver,  assignee,  etc.,  3917. 
actions  by  stockholders,  3920-3929. 

demand  on  officers,  to  sue,  3925.  , 

demand  on  stockholders  to  sue,  3927. 
administrative  suit,  3930. 
assignment  of  cause  of  action,  3933. 
conditions  precedent,  3934,  3903-3906. 
discontinuance,  3963. 
eflFect  of  appointment  of  receiver,  3929. 

power  of  receiver  to  sue,  8939. 
evidence,  3962. 

existence  of  remedy  as  precluding  receivership,  8885. 
form  of  action  at  law,  3931. 

money  had  and  received,  3931. 
in  equity  or  at  law,  3906.  ' 

common-law  liability,  3907,  3916. 

statutory  liability,  3911. 
intervention,  3953. 
joinder  of  causes  of  action,  3954. 
laches  and  estoppel,  3944. 
limitation  of  actions,  3934-3944. 
multifariousness,  3954. 
parties,  3949. 

necessary  or  proper  plaintiffs,  3949. 

corporation   as  necessary  party,  3950. 

joinder  of  all  of  directors,  3951 

joinder  of  personal  representatives,  3952. 
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Liabilities  of  Officers — Continued.  ■   i 

parties — continued. 

receiver,  39S3. 

other  stockholders,  3953. 
pleading,  39S6. 

recovery  over  against  corporation,  396S. 
relief  granted,  3963. 
remedy  for  false  representations,  3931. 
remedy  where  officer  adversely  interested,  3932. 
set-off,  3963. 
venue,   3933. 

Liabilities  of  Stockholders 

The  first  chapter  in  volume  2  is  entitled  "Subscriptions  to  Capital 
Stock"  and  includes,  the  liability  to  the  corporation  on  unpaid 
subscriptions  to  stock.  Liability  to  creditors  on  unpaid  sub- 
scriptions is  the  subject  of  a  subdivision  of  the  chapter  relat- 
ing to  stock  and  stockholders  arid  is  found  in  volume  6,  com- 
mencing on  page  7027.  Liability  of  stockholders  for  debts  of 
the  corporation  is  treated  of  on  page  7144  in  yolume  6  to 
page  7517  in  volume  7.  '  The  following  subdivision  in  volume 
7  is  entitled  "Assessments  on  Full  Paid  Stock." 

L    In  General. 

IL    To  Creditors  on  Unpaid  Subscriptions.  - 
III.    To  Creditors  for  Corporate  Debts.       -  ' 

I;''  In  General. 
enforcement  by  execution  or  garnishment,  4862-4875. 
for  dividends  unlawfully  paid' to  them,  6209. 

recovery  by  corporation,  6209. 

recovery  by  single  stockholder,  6210. 

recovery  by  creditors,  6211. 

recovery  by  receiver  or  assignee,  6211. 
fraudulent  increase  of  stock,  5707. 
imposition  of  by-laws,  1077,  1078. 

in  case  of  abortive  attempt  to  incorporate,  7545  et  seq. 
in  foreign  corporation,  9415,  9941  note,  9943. 

on  implied  contracts,  9943. 

where  created  in  one  state  to  do  business  in  another,  9419. 

where  corporation  has  not  cornplied  with  statutes,  10068. 
liability  for  torts  of  corporation,  52,  7147. 
liability  to  creditors  for  assets:  of  dissolved  company,  9217. 
of  common-law  corporations,  10510,  and  see  Massachusetts  Trusts, 
of  de  facto  corporations,  655-658. 
of  preferred  stockbplders,  6041,  7263. 

on  account  of  watered  or  fictitiously  paid  up  stock,  5944-5946. 
on  assessments  on  full  paid  up  stock,  see  Assessments, 
to   corporation   on   subscriptions   to  stock,   see   Subscriptions  to 

Stock,  Calls. 

II.    To  Creditors  on  Unpaid  Subscriptions. 
calls  or  assessments,  7078-7098. 
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Liabilities  of  Stockholders — Continued. 

calls  or  assessments — continued. 

necessity  for,  7078-708S. 

call  by  court,  7079. 

successive  calls,  7086. 

procedure,  7087. 

conclusiveness  of,  7090. 
conclusiveness  on  stockholder  of  judgment  against  corporation, 

7124. 
contribution  among  stockholders,  7047. 
defenses,  7049-7056. 

release  or  discharge,  7052. 

payment,  7053. 

waiver  by  creditor,  7054. 

estoppel  to  set  up,  7055. 
enforcing  liability  in  other  states,  7126. 

by  receiver,  7127. 

by  assignee  for  creditors,  7128. 
existence  of  liability,  7028. 

on  insolvency,  7028,  7035. 

constitutional  or  statutory  provisions,  7029. 

trust  fund  doctrine,  7032. 

effect  of  release,  7033. 

effect  of  knowledge  of  creditor,  7034. 

effect  of  added  statutory  liability,  7035. 

on  dissolution  of  corporation,  7036. 

on  consolidation,  1450. 

what  law  governs,  7037. 
extent  of  liability,  7042. 

necessity  to  discharge  debts,  7042. 

for  contingent  debts,  7043. 

for  secured  debts,  7043. 

where  other  assets,  7043. 

compromises,  7045. 

for  interest  and  costs,  7045. 
joinder  of  causes  of  action,  7121. 
judgment  and  execution  as  condition  to,  7122. 

after  insolvency,  7123. 
nature  of  liability,  7038. 

several  not  joint,  7039. 

contribution,  7040,  7047. 
parties  to  actions,  7114-7121. 

one  or  more  creditors,  7114. 

all  of  stockholders,  7116,  7119. 

death  of  part  of  stockholders,  7118. 

dismissal  of  part  of  stockholders,  7118.    n 

corporation  as  necessary  party,  7120. 
persons  liable,  7056-7064. 

preferred  stockholders,  7057. 

personal  representatives,  7057. 

infants,  7058. 

married  women,  7058. 
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Liabilities  of  Stockholders — Continued, 
persons  liable — continued. 

other  corporations,  7058. 

agents  and  principal,  7059. 

trust  estate,  7060. 

on  transfer  of  stock,  7060. 

pledgor  or  pledgee,  7064. 
remedies  to  enforce,  7098-7114. 

at  law  or  in  equity,  7099-7110. 
;  ■        in  federal  courts,  7108. 

discovery,  7110. 

execution,  7368,  4862-4875. 

mandamus,  5050. 

attachment  or  garnishment,  7111.  4862-4875. 
rules  also  appl^icable  to  liability  to  corporation,  7027,  and  see  Sub- 
scriptions to  Stock, 
set-off  of  debts,  7129-7133. 

where  corporation  insolvent,  7129. 
splitting  cause  of  action,  7121. 
statute  of  limitations,  7133-7144. 

applicability,   7133. 

what  law  governs,  7135. 

when  begins  to  run,  7136-7142. 

tolling  of  statute,  714^. 
who  may  enforce  liability ,"7064-7078. 

judgment  creditor,  7064. 

subsequent  creditors,  7064. 

assignee  of  creditor,  7065. 

stockholder,   7066. 

creditor  also  stockholder,  7065. 

assignee  for  creditors,  7067,  7073. 

receiver,  7067.  7072,  7073. 

trustee  in  bankruptcy,  7070,  7073. 

purchasers  from  receivers  or  trustees,  7077. 

III.    To  Creditors  for  Corporate  Debts. 
alteration  or  repeal  of  statutes,  7161-7175. 

effect  as  against  stockholders,  7163. 

effect  as  against  creditors,  7169. 
as  affected  by  additional  liability  as  officers,  6218. 

liability  to  repay  illegal  dividends,  6218. 
assessment  of  stockholders  as  conclusive,  7422. 

as  to  personal  liability  of  stockholders,  7427. 

defenses  not  precluded,  7427. 
by-laws  imposing,  1078. 
compromise  of  by  receiver,  8927. 
conditions  precedent 

dissolution.  7248. 

insolvency,  7248,  7251. 

defaults,  7249,  7252. 

suspension  of  business,  7250, 

'Cessation  of  business  as  dissolution  within  statute  imposing 
liability  on  stockholders,  9050, 
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Liabilities  of  Stockholders — Continued. 

conditions  precedent — continued. 

action  against  corporation,  7414. 

effect  of  renewing  or  extending  debt,  7414. 
demand  on  corporation,  741S. 
exhausting  assets  of  corporation,  7398. 

where  liability  enforced  by  receiver,  7401. 

excuses  for  failure,  7405. 

sufficiency  of  judgment,  execution  and  return,  7411. 

action  against  corporation  within  limited  time,  7414. 

demand  on  corporation,  7415. 

contribution  among  stockholders,  7511. 

voluntary  payments,  7S13. 

remedy  in  equity,  7514. 

sufficiency  of  bill,  7514. 

as  surviving  death,  75 IS. 

statute  of  limitations,  7515. 
debts,  etc.,  for  which  liable,  7207. 

secured  debts,  7208. 

debts  contracted  outside  state,  7208. 

accrued  debt,  7209. 

fraudulent  debts,  7209.    , 

torts,  7210. 

claim  for  breach  of  contract,  7211. 

judgments,  7212. 

ultra  vires  debts,  7213. 

labor  debts,  7214. 

materials  and  supply  debts,  7218. 

taxes,  7219. 

deposits  in  banks,  7219. 

maturity  of  debt,  7221. 

outlawed  debts,  7222. 

interest,  7223. 

costs,  7227. 

defenses 

action  outside  state,  7463-7489. 

consolidation,  7176,  8410. 

death  of  stockholders,  7280. 

debt  barred  by  limitations,  7222. 

debt  maturity  beyond  statutory  limit,  7221. 

debt  not  due,  7209. 

debt  secured,  7246. 

debt  ultra  vires,  7213. 

de  facto  corporation,  657.^ 

discharge,  7494. 

in  insolvency  proceedings,  7506-7511. 

in  bankruptcy  proceedings,,  7506-7511. 
dissolution  of  corporation,  7177. 
estoppel,  7188. 

extension  of  time  of  payment,  7496. 
failiire  to  exhaust  assets  of  corporation,  7398-7415,  7245. 
failure  to  pay  franchise  tax,  7177. 
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Liabilities  of  Stockholders — Continued. 

defenses — cohtinued. 

fraudulent  debt,' 7209. 

ground  for  forfeiture  of  charter,  7178. 

infancy,  7264. 

laches,  74SS. 

marriage,  7264. 

payment  by  corporation,  7408. 

payment  for  stock,  7191,  7192. 

release,  7494-7496,  7499. 

reorganization,  7175. . 

representative  capacity;  7271. 

statute  of  limitations,  7429-7452. 

transfer  of  stock,  7284  et  seq. 

unauthorized  issue  of  preferred  stock,  6011. 

waiver,  7494. 

want  of  relation  of  stockholders,  7254  et  seq.   , 

want  of  transfer  of  stock  on  the  books,  7261. .,  ,',.i    , 

discharge  of  stockholders;  7494. 

by  transfer  of  stock,  7284-7327,  and  see  infra.    ' 

by  death,  7280. 

by  forfeiture  or  sale  of  shares  for  nonpayment  of  cj>11s,  1498. 

by  express  agreement  with  creditors,  7495.     ,      , 

by  novation,  7495. 

by  estoppel,  7496. 

by  release  of  another  stockholder,  7496.  ; 

by  extension  of  time  of  payment,  7496. 

by  giving  up  security,  7496. 

by  release  of  persons  secondarily  liable,  7497. 

by  giving  guaranty,  7497. 

by  payment  of  debt  by  corporation,  7498. 

by  release  or  discharge  of  corporation,  7498. 

by  release  by  corporation,  7499. 

by  payment  to  particular  creditor,  7500. 

by  payment  to  corporation,  7503. 

by  payment  to  receiver,  7504. 

by  unpaid  judgment  against  stockholder,  7505. 

by  recovery  of  judgment  against  corporation,  7505. 

by  discharge  of  corporation  in  bankruptcy  or  insolvency  pro- 
ceedings, 7506. 

by  discharge  of  stockholder  in  insolvency  or  bankruptcy  pro- 
ceedings, 7509.  ,  . 

discontinuance  of  action,  7398. 
enforcement  in  other  states,  7463,  9684,  9786. 

where  special  remedy  prescribed  by  statute,  7473. 

what  law  governs  remedy  in  other  state,  7475. 

mode  of  enforcement,  7475.  ' 

pleading  and  proof,   7484.  , 

conclusiveness  of  judgment  aga-inst  corporation,  748i6. 

conclusiveness  of  assessments,  ,7488. 

right  of  receivers  to  sue  in  foreign  state,  7489. 

IX    Priv,  Corp,^59. 
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Liabilities  of  Stockholders — Continued. 

estoppel  to  enforce  individual  liability  for  debts,  718. 

to  deny  relationship  of  stockholder,  7326. 
existence  of  liability,  7144-7147. 

one  man  companies,  7146. 

for  torts,  7147,  52. 

power  of  corporation  to  create,  7148. 

by  consent  of  stockholders,  7149. 

by  statute,  7151,  7153. 

by  constitutional  provisions,  7l53. 
whether  selfTcxecuting,  7155. 

construction  of  statutes,  etc.,'7159. 

until  capital  stock  all  paid  in,  5707. 
extent  of  liability,  7181-7200. 

amount  due  on  stock,  7182. 

par  value  of  stock,  7185. 

in  proportion  to  stock,  7188. 

until  capital  stock  paid  in,  7190. 

on  failure  to  file  report,  7194. 

where  organization  defective,  7195. 

nonstock  corporations,  7199. 

national  banks,  7199. 
joinder  of  causes  of  action,  7397. 
judgment  against  corporation  as  conclusive  on  stockholders,  7416. 

where  stockholder's  liability  is  penal,  7420. ' 

where  corporation  dissolved  or  in  liquidation,  7420.       ' 

where  judgment  fraudulent,  collusive  or  without  jurisdiction, 
7420. 

personal  defenses,  7421. 

laches  as  bar,  7455. 
national  banks,  7381.  , 

mode  of  enforcing  liability,  7381. 

voluntary  liquidation,  7387. 

statute  of  limitations,  7449. 
nature  of  statutory  liability 

as  primary  or  secondary,  7245. 

as  that  of  surety  or  guarantor,  7237. 

as  that  of  partners,  7240. 

as  joint  or  several,  7242.  ',  ,   , 

as  surviving  death  of  stockholder,  7280. 
of  de   facto  corporations,  657.  ...  .  ,j 

on  account  of  watered  or  fictitiously  paid  up  stock,  5919-5946. 
on   changing   state   into   national   bank,   8505. 
parties  to  actions  to  enforce,  7389. 

joinder  of  stockholders,  7389. 

in  suits  in  equity,  7391. 
persons   liable,   7253-7282. 

sole  stockholder,  7256. 

corporators,  7256. 

creditor  who  is  also  stockholder,  7336. 

original  subscribers  only,   72'56.  '  ' 

registered  owners,  failur'e  to  tranter,  7257.' . 
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Liabilities  of  Stockholders — Continued. 

persons  liable — continued. 

unregistered  holders,  7261. 

holders  of  preferred  stock,  7263,  6041. 

infants,  7264. 

married  women,  7264. 

other  corporations,  7266. 

partners,  7269. 

trustee  or  agent,  7270-7273. 

executor  or  administrator,  7271,  7280. 

pledgees,  7274. 

assignees   in  insolvency,  7280. 

heirs,  devisees,  etc.,  7280,  7282. 

on  transfer  of  stock,  see  infra. 

priorities  as  between  creditors,  7462. 
receiver,  right  to  sue  for  outside  state,  7489. 
recovery  back  of  voluntary  payments,  7516. 
remedies  to  enforce,  7350. 

where  statute  provides  for  none,  7351. 

statutory  remedy,  7352. 

action  at  law,  7355-7368. 

suit  in  equity,  7351,  7355-7368. 

bill  for   discovery,   7368. 

execution  against  stockholders,  7368,  4862-4875. 

attachment,  7372. 

garnishment,    7372,   4862-4875. 

assessment  by  court,  7373.  , 

assessment  by  public  ofificer,  7378. 
reorganization  as  release,  8545. 
'    right  of   creditors   of  to   attach  property  belonging  to   corpora- 
tion,  52. 
set-off  of  debts   due   stockholders,   7456,   7336. 
statute  as  denial  of  equal  protection  of  laws  because  excepting 

certain  corporations,  7702. 
statute  of  limitations,  7429. 

where  liability  penal  in  nature,  7432. 

time  when  cause  of  action  accrues,  7434. 

tolling  of  statute,  7446. 

where  stockholder  dead,  7447. 

stockholders  in  national  banks,  7449. 

extension  or  reduction  of  time  by  legislature,  7451. 

what  law  governs,  7452. 
.     statutes  as  applicable  to  consolidation  of  foreign  and  domestic 

corporation,  8454. 
statutes  as  impairing  obligation  of  contract,  7611. 

increase '  of  liability,  7575. 
statutes  as  penal,  7228-7236. 
statutes  as  retroactive,  7161. 
statutes  as   within   reserved   power   of  state  to  amend   charter, 

7616. 
stock  books,   etc.,   as   admissible   to   prove   membership,   7321. 
subrogation  of  paying  stockholder,  7515. 
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Liabilities  of  Stockholders — Continued. 

transfer  of  stock,  effect  of,  7284. 

time  when  debt  contracted,  7288. 

debts  contracted  after  transfer,  7292. 

statutory  regulations,  7294. 

payment  by  transferor  before  transfer,  7300. 

colorable  transfer  to  escape  liability,  7300. 

transfers  to  insolvent  person,  7302. 

transfers  to  persons  not  capable  of  holding,  7307. 

transfers  to  corporations,  7307. 

transfers  prohibited  by  statute,  7309. 

transfers  not  registered,  7309,  63S8. 

transfers  not  recorded,  7316. 

double  liability,  7317. 
what  corporations  are  within  statutes,  7200. 

banks,  etc.,  7200. 

manufacturing  corporations,  7200. 

equal  protection  of  the  laws,  7202,  7702. 

exceptions  of  certain  corporations,  7203. 
what  law  governs,  7178,  9358. 
who   may   enforce,   7331. 

creditors  only,  7331. 

corporation,  7332. 

creditor  stockholder,  7334. 

creditor  officer,  7337. 

assignee   of  claim,   7338. 

assignee  for  benefit  of  creditors,   7341. 

assignee  in  insolvency,  7341. 

bankruptcy  trustee,  '7341,  8821. 

receiver,  7342,  7489. 

where  corporation  has  gone  into  hands  of  receiver,  or  into 
bankruptcy  or  insolvency,  7349. 

Libel  and  Slander 

exemplary  damages,  5285. 

foreign  corporation,  power  to  sue  for,  9892. 

ple?iding  charter,  10201. 
injunction  againsti  Sl59. 
liability  of  corporation  for,  5234. 

corporation  as  person  within  statute,  71. 

criminal  liability,   5390,   5398.     • 
liability"  of  officers  for,  3684,  3799. 

criminal  liability,  3968. 
power  of  corporation  to  pay  costs  of  proceeding  against  officer 

or  employee,   1790. 
report  in  newspaper  of  corporate  meeting,  2754. 
right  of  action  for  as  affected  by  dissolution  of  corporation,  9195. 
right  of  receiver  to  sue  for,  8937  note, 
statements  in  meeting  of  stockholders  as  privileged,  2754. 

Liberty  to  Contract 
.  i;  see  ,p,ue  Process  of  Law,  Equal  Protection  of  the  Law,  Impair- 
ment of  Obligations  of  Contracts. 
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Library  Corporation 

amendment  or  repeal  of  cha^rter;  as  irnpajrment  of  contract,  7573. 

License  Tax 

on  foreign  corporations  engaged  in  interstate  commerce,  9635,  and 
see   Fees,   Taxatiori,   Foreign   Corporations. 

Licenses 

see  also  Franchises. 
'     acquiring  title  by,  2059. 

as  affecting  nature  of  business,  7668. 

as  applicable  to  corporations,  8277.     , 

as  exercise  of  police  power,  9549. 

as  interference  with  interstate  commerce,  8000,  9572,  9573,  9551, 

9553,  9529,  9^!S,,, 952,3  notes, , 
as  passing  to  consolidated  corporation,  8353. 
as  passing  to  purchasing  company,  8348. 
conviction  of  officers  for  want  of,  3968. 
criminal  liability  of  corporation  for  violation  of,  5398. 
distinguished  from  francliise,  2115. 
fees,  see  Fees, 
foreign  corporations,  9368,  9909  et  seq. 

distinguished  froih  domestication  of  foreign  corporation,  9281. 

as  a  contract,  9471. 

revocation    because    of    removal    of    cause    to    federal    court, 
9502. 
nature  of,  8273  et  seq. 

power  of  corporation  to  carry  on  business  requiring,  1791. 
power  of  corporatiop  to  take  out  in  name  of  agent,  1781. 
power   of   general   manager   to   grant,   3307. 

Liens 

as  condition  to  action  by  creditor  for  receiver,  8850. 

as  divested  by  sale  under  dissolution  decree,  9219.  i 

assumption  of   debts   by  consolidated   or  purchasing   corporation 

as  creating,  8371. 
,.   consolidation  of  corporafiqns  as  a,ffecting,  8369. 
'creation  6'f  after  appointment  of  receiver,  8904. 
creation  of  by  reorganization  committee,  8531. 
effect  of  appointment  of  receiver  on,  8904. 
foreign  corporation  as  "person"  within  stafute,  9291. 
intetvexition  by  lienholders  in  foreclosure  suit,  2358. 
maritirilfe  ^iens,  see  liiarjtiipe  Liens, 
mechanic's   liens,  see   Mechanic's  Liens, 
mortgage,  2298. 

on  after  acquired  property,  2270. 
of  corporation  on  shares  of  stock,  5951  et  seq.,  and  see  Stock. 

by-laws  creating,  1091. 
of  creditors  of  selling  company  where  it  transfers  all  its  property, 

8400.  ...        '  ■   I 

of  officer  for  compensation,  4029. 
on  pledge  of  stock,  6642.       , 
pdWi'r  of  president  to  create,  3215. 
power  to  order  receiver's  sale  free  fromV8922. 
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Liens — Continued. 

preference  of  lieri  creditors,  9744,  and  see  Priorities. 

priority  against  mortgage,  2411. 

claims  for  labor,  8688. 
preferred  stock  as,  5030,  6014  et  seq. 
receiver's  certificate,  see  Receivers, 
trust  fund  doctrine,  8640. 

debts  as  lien  under,  8656. 
vendor,  see  Vendor's  Lien. 

Life  Insurance 

see  Insurance  Companies. 

Life  of  Corporation 

see  Time,  Corporate  Existence,  Dissolution. 

Life  Tenants 

power  to  vote  stock,  2811. 

right  to  dividends  on  stock,  6158-6208. 

cash  dividends,  6158-6161. 

stock  dividends,  6161-6166. 

form  of  dividend  as  material,  6166-6170. 

apportionment,  6170-6181. 

dividends  out  of  capital,  6181. 

where  property  of  wasting  nature,  6187. 

surplus  accumulations,  6188. 

invested  surplus, .  6189. 

bond  dividends,  6191. 

dividends  in  certificates  of  debt,  6191. 

method  of  deterniining  whether   dividends  represent  incom* 
or  capital,  6197. 

intention  of  testator  or  donor,  6202. 

presumptions,  6205. 

burden   of  proof,   6205, 

rights  on  death  of, -6207. 
right  to  proceeds  of  shares  sold,  6196. 

right  to  share  of  proceeds  of  sale  of  corporate  property,  6182, 
right  to  subscribe  for  new  shares,  6192. 

Light 

see  also  Headlights. 

requiring  lighting  of  railroad  tracks  at  crossings,  7747. 

requiring  street  car  company  to  light  tracks,  7754. 

Lighting  Companies 

see  Electric  Companies,  Gas  Cornpanies. 

Lightning  Rods 

erection  as  interstate  commerce,  9616,  9617. 

Limitation 

of  corporate  indebtedness,  1863-1866,  and  see  Debt  Limits, 
of  liability,  see  Carriers. 
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Limitation  of  Actions 

action  against  directors  for  wrongfully  paying  dividends,  6236. 

action  against  stockholders  for  contribution,  7515. 

action  by  pledgor  to  redeem  stock,  6697. 

action  for  damages  for  fraud  in  sale  of  stock,  6565. 

action  for  wrongful  registration  of  transfer  of  stock,  6465. 

action  to  recover  dividends, ,  6134. 

action  to  recover'- dividends   illegally  paid,  6221. 

actions  against  officers,  3934. 

liability  for  failure  to  make  reports,  4198. 
actions  by  creditor   on  unpaid   subscriptions,   7133-7144.  '  ' 

actions    for    violations    of    anti-trust    statutes,    5539. 
actions  on  coupons,  2016. 
actions  on  subscriptions  to  stock,  1465. 

actions  to  enforce  statutory  liability  of  stockholders  for  corporate 
debts,  7429. 

where  liability  penal,  7432.         ,    ,  , 

where   liability  contractual,  7432., 

when  cause  of  action  accrues,  7434. 

tolling  of  statute,   7446. 

death  of'  stockholder,  7447. 

national  banks,  7449.  i 

extension  or  reduction  of  time  by  legislature,  7451. 

what  law  governs,  7452. 
as  barring  enforcement  of  pledge  of  stock,  6688. 
bar  in  state  where  cause  of  action  arose  as  bar  in  other  states, 

10278. 
defense  as  inuring  to  receiver,  8945. 
liability  of  stockholders  where  debt  barred,  7222. 
lien  on  stock  for  debts  barred,  5974.  '    --'^ 

lost  certificate  of  stock,  5795. 

postponment  cf  running  of  against  right  to  sue  promoters,  299. 
quo   warranto,   5032. 

right  of  foreign  corporation  to  set  up,  10266. 
statutes  as  applicable   to  corporations,  4266. 

corporation  as  person,  70.  _         ,         ; 

foreign    corporation"^  as    person    within    statute    relating    to, 
9291,  10266. 

foreign  corporation  as  out  of  the  state  or  nonresident,  859, 
10266. 
stockholders'  suits,  6964. 
waiver,  power  of  directors,  3157. 
when  statute  begins   to'  run  against  foreign  corporation,   10267 

et  seq. 

Limited  Partnerships, 
see  Partnership. 

Limits 

see  Debt  Limits. 

Liquidation  ' 

meaning   of,   9016,    and    see    Insolvency,    Dissolution,    Receivers, 
Reorganization. 
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Liquidators 

see  Dissolution. 

Liquors 

see  Intoxicating  Liquors,   Brewing,  etc..  Companies. 

Lis  Pendens 

as  applied  to  transfers  of  stock,  6291. 
remedy  by  as  precluding  receivership,  8885. 

Literary  Corporations 
what  are,  137,  239. 

Living  Person 

corporation  as,  IZ. 

Loan  Companies 

license  fee  or  tax,  9913  notes, 
power  to  create,  258,  262. 

Loans 

see  Borrowing  and  Lending  Money;  Building  and  Loan  Associa- 
tions, Banks,  Securities,  Pledges. 

Lobbying  Contracts 

powers  of  directors,  3157. 
validity,  1853. 

Local  Actions 
venue,  4393. 

Local  Agent 

service  of  process  on,  10399. 

who  is,  4429,  4434,  10399  et  seq. 
bookkeeper,  10400. 
traveling  auditor,   10400. 
watchman,    10400, 

Local  Business 

of  foreign  corporation,  taxation  of,  9533. 

Location  of  Railroad 

see  Railroad  Companies. 

Locomotives 

see  generally  Railroad  Companies, 
debt  for  as  current  expense,  9001  note, 
engineers,  see  Engineers, 
headlights,  see  Headlights. 

Lodge 

application  to  as  condition  to  receivership,  8887  note. 

by-laws,  see  By-Laws. 

members,  see  Members. 

particular  lodges,   see   Elks,   Knights   Templar,   Masonic  Society, 

Odd  Fellows, 
power  to  become  voluntary  bankrupt,  8802. 
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Logging  Companies  -i 

powers,  1826.  < 

Loss 

see  also  Injury,  Damages.  ■     ■• 

doing  business  at  as  ground  for  receiver,  887S. 

personal  liability  of  receiver  for,  8942. 

Lost  Instruments 

certificate  of  stock,  S792-S801. 
title  of  finder,  6434. 

right  of  true  owner  to  i-ecover  from  transferee  of  finder,  6468. 
estoppel  to  attack  title  of  transferee  of  finder,  6482  et  seq. 
power  of  courts  of  another  state  to  compel  issuance  of  dupli- 
cate stock,  9679. 
corporate  bonds,  2024, 

Lottery 

corporation  as  de  facto  one,  569  note, 
right  to   receivership,  8887. 
validity  of  corporation,  183. 

Lumber 

see  also  Timberland,  Lumber  Cortipatiies. 

purchase  of  by  foreign  corporation  as  constituting  doing  business, 
9984. 

Lumber  Companies 

as  manufacturing  corporation,  125,  223. 
power' of  cashier,  3313.  , 

power  of  manager  to  borrow  money,  3291. 
powers,  1826. 

guarantor,  1878. 

guarantee  of  bonds  of  railroad  company,  1874. 

purchase  of  stock  in  another  company,  2069.. 
receivers,  8866  note.       ' 
right   to    dividends    as    between    life    tenant   and    remainderman, 

6188.         '■''-' 
who  is  managing  agent  on  whom  process  may  be  served,  10383- 

10388. 

Lunatics 

see  Insanity. 

M 

Machinery 

installation,   supervision   or  repair  as  interstate   commerce,  9610. 
sale  of  as  interstate  commerce,  9606,   ,  , 

sale  or  purchase  of  as  constituting  doing  of  business  by  foreign 
'?-  corporation,  9981  notes,  9984,  9985. 

MachineB 

see  Automobiles.  ' 

Mail 

criminal  liability  of  corporation  for  misuse  of,  S398. 
orders  by  as   interstate   commerce,  9S90. 
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Mail — Continued. 

power  of  corporation  to  aid  its  officers  charged  with  using  the 

mail  to  defraud,  1791. 
sale  of  trading  stamps  by  as  interstate  commerce,  9623. 
service   of  process  by,  see  Service  of  Process. 

Mailing  Clerk 

as  laborer,  priorities,  8984. 

Majority 

as  quorum 

at  stockholders'  meeting,  2754. 

at  directors'  meeting,  3069. 
of  corporators,  see  Incorporators, 
of  executive  committee,  3180. 

power  to  act,  3180. 
of  trustees,  see  Massachusetts  Trusts,  Trusts, 
vote  at  meeting  of  stockholders,  2762. 

at  meetings  of  directors,  3074. 

Majority  and  Minority  Bondholders 

power  to  dominate  mortgage  trustee,  2312. 
rights  of,  2022. 

in  regard  to  reorganization,  8498. 

Majority  and  Minority  Stockholders 

The  powers  and  duties  of  majority  stockholders,  and  the  corre- 
sponding   powers    and    duties    of    minority    stockholders,    is 

treated  of  generally  in  volume  6,  commencing  on  page  6779. 

However,  the  questioi)  is  considered  in  relation  to  particular 

acts  in  many  other  chapters. .    ^ 
consent  in  general,  see   Consent. 

dealings  of  majority  with  corporation,  see  Stockholders, 
defenses  against  minority  stockholders,  6831,  6946. 

motives,  4077. 

furnishing  of  funds  by  rival,  6831. 

want  of  injury,  6832. 

subsequent  acquisition   of  stock,   6893,   6832. 

laches,  ratification  and  estoppel,  6948-6964,  6834. 

objections  not  urged  at  corporate  meeting,  6835. 

compromise,  6964. 

illegality  of  object,  6948. 

interference  with  internal  policy,  6968. 

statute   of  limitations,   6964. 

unclean  hands,  6948. 
duties  of  majority,  6780. 

as  trustees  for  minority,  6782. 
duties  of  pledgees  of  majority  of  stock,  6658. 
effect  of  fraudulent  or  unfair  meetings  of  stockholders,  2752. 
irripairment  of  contracts,  6806. 

in  common-law  corporations,  1049S,  and  see  Massachusetts  Trusts, 
injunction  against  voting  by  majority,  2862-2865,  6836. 
injunction   relating   to   internal   affairs   of  corporation,   5137,   and 

see  Stockholder's  Suits. 
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Majority  and  Minority  Stockholders — Continued. 

liabilities  of  majority  stockholder,  2088  et  seq.,  6794,  6795. 

infringement  of  patent,  6795. 

for  acts  of  officers,  6785. 

liability   of   corporations    (majority  stockholder)    for   acts  of 
other  corporation,  8402. 
majority  as  quorum,  2754,  2860. 
majority  vote  at  stockholder's  meeting,  2762. 
misconduct  of  majority  as  ground  for  receiver,  8868. 
monopoly,  purchase  of  majority  stock,  6792,  6793. 
ownership  of  property  by  majority,  50,  6784. 
powers  of  majority,  2088-2090,  2919,  6780,  2924. 

as  identical  with  powers  of  corporation,  6783. 

as  limited  by  charter  or  statute,  6829,  2931. 

outside  corporate  meeting,  2715,  2919. 

conferring   enlarged   powers    on   as    impairing    obligation    of 
contract,  7575. 

majority  as   trustees   for  minority,   6782. 

acceptance  ,of  amendment  of  charter,  6806-6820. 

amendments  not  authorized  by  charter,  6807. 

amendments  authorized  by  charterj  6806. 

adjournment  of  stockholder's  meeting,  2771. 

amendment  of  by-laws,   1042  note. 

as  liquidating  trustees,  9231. 

assessing  full   paid  up   stock  against   objection   of  minority, 
7520.  ,      , 

assignment  for  benefit  of  creditors,  8627. 

consolidation  of  corporation,  8326. 

consent  to  mortgage,  2275. 

conveyance  or  mortgage,  2920. 

contracts,  2920,  2919. 

dispensing  with  payrnent  in  full  for  stock,  5911. 

dissolution  of  corporation,  9066,  9078. 
to  freeze  out  minority,  9073,  9075. 

extension  of  charter,  887. 

enactment   of  by-laws,  987. 

increase  of  capital  stock,  5692. 

issuance  of  preferred  stock,  6003-6006,  1075. 

lease  of  all  of  corporate  property,  6826. 

ratification,  3399,  6784. 

ratification    of    contracts    between    corporation    and    its 
ofiicers,  3648. 

release  of  subscriptions  to  stock,  1427-1432. 

reorganization  by  voluntary  transfer  of  property,  8491. 
effect  of  fraud,  8496. 
power  to  freeze  out  minority  by  reorganization,  8540,  8544. 

to  act  other  than  at  corporate  meeting,  2715. 

transfer  of  all  of  corporate  property,  2156-2162,  6821-6827. 

validating  dividends  from  capital,  6084. 

voting  trusts,  see  Voting  Trusts. 

remedies  of  minority  sitockholders,  6835. 

injunction,   6835,   6836. 

preventing  voting  of  majority  stock,  6836,  2862-2865. 
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Majority  and  Minority  Stockholders — Continued. 

powers  of  minority — continued. 

setting  aside,  6835. 

appraisal  and  statutory   compensation,  6837,  .6876,  6877. 
recovery  back  of  excessive  or  illegal  salaries,  4036-4039. 
intervention  in  suits  by  majority  against  corporations,  6879. 
receivership,  8866,  8848. 

where  meeting  of   stockholders   illegally  adjourned,  2772. 
actions -by    minority    stockholders,  of    foreign    corporation, 
9692. 

in  case  of  consolidation,  8419. 
injunction,  8419-842S. 
laches,  8422. 

as  dependent   on   consolidation   agreement,  8425. 
action  for  value  of  shares,  8425. 

statutory  proceedings  for  appraisement  of  value  of  stock, 
8427. 

right  of  minority  to  resort  to  courts,  6797. 

internal  management  where  no  fraud,  6797. 

compromises,  6801. 
ultra  vires  acts,  6801. 

creation  of  monopoly,  6802. 

donations,  6802. 
bad  faith  or  fraud,  6802,  6910. 

diversion  or  misappropriation,  6805. 

division  of  assets,  6806. 

rights  of  minority,  6789.  - 

as  fixed  by  charter  or  statute,  6829,  2931. 

to  information,  6789. 

as  dependent  on  amount  of  stock  held,  6787,  6967. 

as  to  amendments  of  charter,  6806-6820. 

where  amendme;nts  not  authorized  by  charter,  6807-6820. 

effect  of  reservation  of  power,  6815-6820. 
as  to  transfer"  of  all  of  property,  6821. 

private  corporations,  6822. 

quasi  public  corporations,  6824. 

property  held  in  trust,  6824. 

where  sale  part  of  business,  6825. 

statutory  authority,  6825. 

lease,  6826. 

for  stock  or  bonds,  6827. 
to  enjoin  majority  voting,  2861,  6838. 
to  question  validity  of  election,  2967. 
to  rescind  voidable  contract,  6786. 

to   sue   to   dissolve   corporation,   9151   et   seq.,   and   see   Dis- 
solution, 
to  sue  to  restrain  holding  or  postponement  of  election,  2860. 
to  enjoin  issuance  of  stock  without  receiving  payment  in  full, 

5912. 

separate  elections  by  rival  factions,  2769. 

statutes  requiring  certain  per  cent  ,to  consent,  6830,  293 L  . 
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Majority  and  Minority  Stockholders — Continued;        <  >     '   ;  v^,r    ?.!!^S 

statutes  requiring  consent  of  majority  to  transfers  as  applicable 

to  foreign  corporations,  9699  notCi  "  - 

stockholder's  suits  for  injuries  to  corporation,  see  Stockholder's 
1  Suits, 

validity  of  combinations  of  stockholders,  6787,-2841-2845. 
validity  of  purchase  of  majority  of  stock,  6786. 

by  another  company,  6793. 
who  represent  majority 
one  stockholder,  6790. 
stockholders  of  another  company,  6790. 
combination  of  stockholders,  6791. 
another  corporation,  6792. 
holding  company,  6^95. 
I 

Making  Calls 
see  Calls. 

Making  Reports 
see  Reports. 

Malfeasance 

see  also  Misfeasance. 

ground  for  removal  of  officer,  3016. 

Malice 

see  also  Intent,  Motive. 
,  contempt  involving,  5564-5566. 
corporate  liability  for  acts  of  agent  involving,  5187. 
crimes  involving,  corporate  liability,  5388-5390.  T, 

in  expelling  member,  6754. 

Malicious  Injury  to  Property 

right  of  foreign  corporation  to  sue  for,  9890. 

Malicious  Prosecution 

liability  of  corporation  for,  5223. 
because  of  rectification,   .')214. 
acts  of  special  policeman,  5259. 
liability  of  foreign  corpbration,  9896. 
liability  of  officers,  3800. 

Man 

corporation  as,  9485  note. 

Management  ' 

actions    by    stockholders    for    injuries  'to    corporation,  f^m    bad 

management,  see  Stockholder's  Suits,  Liabilities  pf  .Officers. 
acts  beyond  corporate  powers,  see  Powers  of  Corporations,  Ultra 

Vires.  -.',..,,;:■,  ■-! 

by-laws  as  to,  see  By-Laws.  •  .        ,f 

delegation  of,  see  Delegation  of  Powers.  ,  ,,t 

majority  stockholders,  see  Majority  and  Minority  .Stockholders, 
meetings   of   stockholders,    see    Corporate   Meetings. 
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Management — Continued. 

of  corporation  in  general,  chapter  on  2913-2935,  vol.  3,  and  see 

Internal  Management. 
officers,  powers  of,  see  Powers  of  Officers  and  title  of  partictilar 

officers  such  as  Directors,  President,  Vice-President,  General 

Manager,  etc. 

Manager 

see  General  Manager. 

Managing  Agent 

see  also  General  Manager. 

service  of  process  on,  442S,  4925,  10379,  10334. 

conditions  precedent,   10362  note. 

who  is,  10379-10390. 

Mandamus 

chapter  on,  5042-5093,  vol.  S. 

affidavit  for  writ,  5092. 

against   canal   company,   5062,  4241.  '- 

against   electric   light   company,   5063. 

to  compel  supply  of  light  to  public,  5063. 

to  compel  supply  of  light  to  individual  consumer,  5063; 
against  express  company,  5064. 

to  prevent  discrimination,  5064. 
against  ferry  company,  5064. 
against  foreign  corporations,  5083.  ' 

to  compel  performance  of  necessary  acts  prerequisite  to  right 
to  do  business  in  state,  5083,  10142. 

to  compel  foreign  corporation  to  keep  certain  books  in  slate, 
9935  note. 

to  compel"  reinstatement  of  member,  9671  note,  9672. 

to  compel  revocation  of  license  to  foreign  corporation,  1014?. 

against  gas  company,  5064. 

against  heating  company,  5065. 

against  interurban  railways,  5065. 

against  irrigation  companies,  5082. 

against  particular  corporations,  5061  et  seq. 

against  public  service  corporation,  5061. 

against  railroad  companies,  5066,  4241. 

to  compel  operation  of  road,  5066. 

to  provide  facilities  in  general,  5066. 

to  compel  construction  of  crossing,  5069. 

to  compel  construction  of  road,  5067. 

to  enforce  order  of  railroad  commission,  5066. 

to  compel  building  of  fence,  5068. 

to  conipel  restoration  of  highway,  5068. 

to  compel  making  of  repairs,  5069. 

to  compel  change  of  grade,  5069. 

to  compel  construction  of  viaduct,  5070. 

to  compel  stationing  of  flagman,  5069. 

to  compel  farm  crossing,  5070. 

to  compel  cattle  ^guards,  5070. 
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Mandamus — Continued. 

against  railroad  companies — continued. 

to    compel    construction    of    drawbridge    or    other    bridges, 

S070,  5071. 
to  compel  running  of  particular  number  of  trains,  5071. 
to  corripel  operation  of  all  of  lines  by  consolidated  company, 

5072. 

to  compel  establishment  or  maintenance  of  depot,  5072. 

to  prevent  discrimination,  5074. 

to  receive  goods  for  transportation,  5074. 

to  furnish  trains  for  passengers,  5074. 

to  compel  construction  and  maintenance  of  switches,  S07S. 

to  compel  delivery  of  graiii  to  elevator,  5075. 

to  put  into  effect  schedule  of  rates,  5075. 

to  Bell  commutation  tickets,  5076. 

to  receive  tax  receipts  as  payment,.  5076. 
against  street  railroads,  5076. 

to  compel  extension  of  line,  5076. 

to  compel  crossing  gates,  5077. 

to  compel  restoring  tracks  to  proper   condition,   5077. 

to  compel  sprinkling  of  streets,  5077. 

to  compel  paving  and  repair  of  streets,  5077. 

to  compel  operation  of  cars,  5078. 

to  compel  carrying  passengers  for  certain  fare,  5078. 
against  telephone  companies,  5079. 

to  compel  furnishing  of  service,  5079. 

existence  of  toll  stations  as  defense,  5079. 

right  to  recover  penalties  as  defense,  5079. 

against  water  company,  5063,  5080,  4241. 

to  compel  supply  of  water,  5080. 

to  prevent  discrimination,  5081. 
=to  compel  laying  of  pipes,  5081. 
amendments,  5092. 
appeals,  5093. 

reversal,  5093. 
contents  of  alternative  writ,  5090. 
costs,  5093. 

■demand  as   necessary,   5083. 
effect  of  pending  suits  for  injunction,  5084. 
effect  of  want  of  appearance  by  corporation,  5093. 
enforcement   of  writ,   5090. 
general  rules,  5043-5049,  4241. 
'  '■'     '    absence  of  other  remedy,  5046. 

necessity  for  writ,  5048. 

clear  right  to  writ,  5048. 
jurisdiction  of  federal  courts,  5083. 
parties,  5084. 

right  of  private  person  to  sue,  5084. 

right  of  city  to  stie,  5086. 
'    right  of  foreign  corporation  to  sue,  9435. 
/       joinder  of  parties,  5086. 
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Mandamus— Continued. 

peremptory  writ,  5091. 
,?i  ,0!  J  Widwing, statutory,  language,  5092. 
return  to  writ,  5092. 
(Tright  of  private; person  to  sue,  5084. 

<;  ,;plieadiiig,  5087. 

definiteness,    5087. 
S^f^onclusions,  5087.  , 

alternative  writ,  5088. 

pleading  orders  of  commissions  or  boards,  5088. 

allegation  of  public  duty,  5089. 
^;(,-  demurrer,  5,089. 
procedure,  5Q83r' 

to  annul  forfeiture  of  shares  of  stock,  5056. 
to  compel  admission  or  restoration  as  student  in  school,  5058. 
to  compel  appraisal  of  stock  on  its  surrender,  6735. 
to  compel  attorney  general  to  bring  quo  warranto,  9143. 
to  compel  calling  of  directors'  meeting,  5052. 
to  compel  calling  of  election,  2967. 

to-GQpipel  calling  of  stockholders'   meeting,  2720,  9670  note, 
to  compel  corporation  to  exercise  option  to  take  stock,  6269. 
to  compel  corporation  to  transfer  stock  on  its  books,  6393. 

contrary   rule,   6395. 

e;c,cej)tiqns  to.  xule,  6396. 

conditions  precedent,  6398. 
to  compel  declaration  of  dividend,  5052,  6080. 
to  compel  delivery  pi  corporate  property,  2912. 

books,  4079,  5060. 

remedy  by^r^plevin,  5060. 
to  compel  examinatidn^bf  records  of  church,  5053. 
to  compel  issuance  of  certificate  of  stock,  5756,  5059. 

in  place  of  lost  one,   5793. 
to  compel  levying   of  calls   on  unpaid  subscriptions,   SOSO. 
to  compel  making  of  certificate  of  calls,  5051. 
,  to  compel  payment  of  dividend,  5052,  6132. 
to  compel  payment  of  taxes,  5060. 
to  compel  redemption  of  stoJd<;  5051. 

to  compel  reinstatement  of  officer,  3015,  2857,  9672,  9671  note, 
to  compel  restoration  to  membership  in  corporation,  5054,  6770. 

existence  of  other  remedy,  5055. 

recovery,  of  damages  for  expulsion  as  bar  to,  5055. 

remedy  as  exclusive,  5055. 

writ  as  discretionary,  5056. 
to  compel  restoration  to  membership  in  unincorporated  associa- 
tion or  society,  5056.  6770. 

trade  union,  5057. 
stock  exchange,  5057.   , 
medical  society,  5057. 

to  compel  right  of  access  to  company's  books,  5051. 
to  compel  state  to  admit  foreign  corporation,  10147  et  seq. 
to  compel  taking  an  account,  5051. 
to  enforce  contracts,  5049. 
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Mandamus — Continued. 

to  enforce  orders  of  public  service  commission,  7910. 
to  obtain  inspection  of  corporate  books,  412S. 

in  state  or  federal  court,  4128. 

parties,  4128. 

pleading,  4129. 

relief,  4134. 
to  pay  coupons  on  bonds,  SOSO. 
to  pay  interest  on  stock,  5050. 
to  pay  judgment  against  corporation,  5050. 
to  restore  minister  to  pulpit,  5053. 
to  try  title  to  office,  3019,  2857. 

Mandatories 

directors  as,  3509. 

Mandatory  and  Directory  Provisions 

construction  of  charter  as  to,   1752. 
what  are,  382,  and  see  Statutes. 

Mandatory  Injunctions 

see  Injunctions. 

Manslaughter 

see  Homicide. 

Manufacturing 

as  commerce,  9630. 

of  patented  articles,  regulation  of  foreign  corporatiotjs,  9488. 

Manufacturing  Corporations 

exemption  from  taxation,  8241,  8240  note,  8248. 
foreign   corporations,   imposing  restrictions   on,  9630. 
forfeiture  of  charter  for  failure  to  make  annual  reports,  9111  note, 
powers,  1826. 

borrowing  money,  1894. 

contracts  in  general,  1846,  1849,  1850,  1860. 

donations,   2150. 

executing  negotiable  paper,   1906. 

guaranty,   1878. 

loaning  money,  1899-1901. 

mortgage  of  after  acquired  property,  2247. 

purchase   of  land  for  timber  on,  2045. 

purchase  of.  land  to  utilize  waste,  2045: 

purchase  of  land  for  dwellings  for  employees,"  2046. 

purchase  of  patent,  2028. 

purchase  of  plant,  2041. 

purchase  of  raw  material,  2028,  2029. 

purchase  of  stock  in  another  compiny,  2069,  2070,  2073,  2074. 

sale   of  all   of  property,   2156-2162. 
principal  place  of  business,  873  note,  874. 
receivers'  six  months'  rule,  8994. 
statutory  liability  of  stockholders,  7200,  7206. 
what  are,  125,  217,  8806. 

within  statute  authorizing  consolidation  of,  8319. 
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Margins 

see  also  Exchanges,  Speculation, 
purchase  of  stock  on  as  legal,  6.S11. 
putting  up  stock  as,  6486. 

Marine  Insurance  Companies 

what  constitutes  doing  business  by  foreign  corporation,  10015. 

Maritime  Liens 

effect  of  consolidation  of  corporation,  8370. 

Market  Quotations 
see  Ticker  Service. 

Market  Value 

se^  also  Value. 

as  test  of  value  of  property  turned  i^  for  stock,  5883. 

Marks 

see  Trade  Marks  and  Trade  Names. 

Marriage 

corporation  for  purpose  of  paying  members  on  their  marriage  as 
valid,  183. 

Married  Women 

as  corporators,  152,  160. 

as  directors,  2980. 

community  property,  see  that  title. 

contracts  between  corporation  and  wife  of  officer,  3618. 

gift  of  stock  to  by  husband,  6716  note,  6717  note,  6718  note. 

power  to  take  gift  of  stock,  6708  notes, 
liability  as  officer  for  failure  to  file  report,  4171. 
liability  as   stockholders   to   creditors,   7264. 
liability  of  husband  on  stock  after  transfer  to  wife,  7308. 
liability   on   unpaid   subscriptions   to    stock,   7058. 
parol  proxies,  2832. 
power  to  subscribe  to  stock,  1198. 
preferring  wife  of  officer  as  creditor,  8772. 
right  to  dividends,  6156. 
title  to  shares  of  stock,  5631. 
transfer  of  shares  of  stock  by,  6436. 

Marshalling  Assets 

creditor  with  collateral,  8684,  8969. 
enforcing  lien  on  stock,  5981. 
pledge  of*stock,  6665. 
trust  fund  doctrine,  8656. 

Masonic  Society 

exemption  from  tax,  8251  note. 

masonic  home,  8235,  8236  notes, 
inheritance  tax,  8291  note, 
name  protected  by  injunction,  1649  note, 
power  to  loan  money,  1898. 

Massachusetts  Rule 

as  to  dividends  going  to  life  tenant,  6159,  6161. 
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Massachusetts  Trusts 

The  concluding  chapter  in  volume  9,  commencing  on  page  10458, 

is  "Massachusetts  Trusts  and  Kindred  Associations."  ' 

advantages  of,  10474. 
agreement,   form  and   contents,   10477. 

name,  10478. 

defining  terms  trustees  and  shareholder,   10478. 

statement  that  trust  and  not  partnership  is  created,  10479. 

provisions  as  to  certificates  or  shares,  10479. 

exempting  shareholders  from  liability,  10479. 

provisions  as  to  liability  of  trustee  and  his  indemnity,  10480. 

provisions  as  to  powers  of  trustees,  10481. 

provisions  as  to  insurance,  10482. 

provisions  as  to  resignation  of  trustee,  10482. 

provisions  as  to  stockholders'  meetings,  10482. 

provisions  as  to  inspection  of  books,   10484. 

provisions  as  to  compensation  of  trustees,  10484. 

provisions  as  to  termination  of  trust,  10484. 
bankruptcy  act,  applicability  ;of,  10S15. 
beneficiaries  of  trust,  10485. 

who  are,  10485. 
.  who  may  ,be,  10485. 

as  owners  of  property,  10485. 

rights  on  winding  up,   10486. 

definition,   10461. 

distinguished  from  corporations,  10462. 

distinguished  from  holding  companies,  10462. 

distinguished  from   statutory  joint   stock   companies,   10462. 

dividends,  10493. 

right  to,  10493. 

set-off,  10493. 

as  belonging  to  life  tenant  or  remainderman,  10494. 

bill  to  compel  payment  of,   10494. 
duration   and   termination,    10495. 

death  of  member,  10495. 

death  of  trustee,  10496. 

transfer  of  shares,  10496. 
governmental  control,  10515. 

in  foreign  state,  10516. 

equal  protection  of  the  laws,  10517. 

historical,  10461. 

introductory,,  10459. 

investments  in  by  testamentary  trustees,  10494. 

legality  of,  10476. 

to  evade  creditors,  10477. 
liabilities   of   associates    or    shareholders,    10510. 

where  partnership  created,  10510. 
contribution,  lOSll. 
liability  of  trust  estate,  10507. 

to   creditors,    10507. 

remedy  at  law  or  in  equity,  10509. 

simultaneous  remedies,  10509. 
majority'  shareholders,  rights,  10495. 
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Massachusetts  Trusts — Continued. 

partnership,   agreement  as  constituting,   10463. 

power  of  associates  to  control  management  as  test,  10466. 
perpetuities,  rule  against,  10512. 
pledge  of  shares,  lOSlS. 

priorities  between  creditors  and  beneficiaries,   10512. 
purpose  for  which  trust  may  be  created,  10473. 
to  hold  and  deal  in  real  estate,  10473. 
to  hold  and  dispose  of  patents,  10473. 
to  carry  on  losing  business,   10473. 
shares  and  certificates  of  stock,  10487. 
as  choses  in  action,   10487. 
as  personal  property,  10487. 
as  real  property,  10488. 
situs,  10489. 

effect  of  death  of  holder,  10489,  10496. 
certificate  distinguished  from  stock,  10490. 
transfer  of  shares,  10491. 

power   to   transfer,   10491. 

mortgage  or  pledge,   10491. 

rights  of  transferee,  10492. 

purchaser  as  entitled  to  rights  of  bona  fide   purchasers, 

10492. 
effect  of,  10492. 
right  to  dividends,  10492. 
regulation  by  legislature,  10492. 
excise  tax  on,  10493. 

specific  performance  of  agreement  to  transfer,   10493. 
Statute  of  Uses,  applicability  of,  10515. 
statutes  as  to  pledging  stock  as  applicable  to,  10463. 
subscriptions  to   stock,   10484. 

forfeiture  for  nonpayment  of  assessment,   10485. 
taxation,  10518. 

federal  taxes,   10519. 

income  tax,  10519. 
as  partnership,  10520. 
state  income  tax,   10521. 

shares  of  stock  as  personal  property,   10520. 
excise  tax  on  transfers  of  stock,  10493,  10520. 
legacy  tax  on  shares,   10488,   10490. 
theory  of,  10461. 
trustees,   powers  and   duties,   10496. 

reducing  property   to   possession,,   10497. 

control   of   trust   property,    10497. 

title  to  land  as  subject  to  defects,  10497. 

power  to  act  singly,   10498. 

power  of  majority,   10498. 

delegation  of  powers,  10498. 

liability   on    contracts,    10499. 

liability  for  torts,  10502. 

liability  for  acts  of  co-trustee,  10S02. 

indemnity  of  trustee,   10503. 

liability  to  certificate  holders  or  beneficiaries,  10503. 

where    trustee   also   a    stockholder,    10498. 
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Massachusetts  Trusts — Continued. 

trustees,  powers  and  duties — continued. 

attachment  of  property  of  trust  as  property  of  trustee,  10504. 

right  of  trustee  to  apply  to  court  for  directions,  10505. 

compensation  of  trustee,  10505. 

actions  by  or  against  trustee,  10505. 

removal  of  trustee,  10S06. 
trustees,  who  may  be,  10484. 

corporation,  10484. 

nonresident,  10484. 

insolvent  person,  10484. 

cestui  que  trust,  10484. 
who  may  create,  10477. 

corporation,  10477. 
'  railroad  company,  10477. 

Master  and  Servant 
see  Servants. 

Master  in  Chancery 

to  hold  corporate  election,  2865,  2966. 

Materials 

claim  for  as  preferred  claim,  8686,  8983. 

contract  by  foreign  corporation  to  furnish  as  constituting  doing 

business,  9965. 
liability  of  stockholders  for,  7218. 
what  are,  7219,  8983  notes. 

Matter  of  Detail 

construction  of  phrase,  8533  note. 

Maturity 

see  also  Time. 

allowance    of    unmatured    claims    against    insolvent    corporation, 

8682,  8683,  8963. 
of  bond  coupons,  2010. 
of  bonds,  1999. 

payment    before,    2002. 

acceleration  of,  2019. 
of  corporate  debt  as  affecting  liability  of  stockholder,  7213. 
of  mortgage,  2337-2341. 

Maxims 

see  also  Clean  Hands. 

actio  personalis  moritur  cum  persona,  4276. 

de  minimis  non  curat  lex,  4185,  6788,  6967. 

delegatus   non   potest   delegare,   3144. 

ejusdem  generis,  193-198,  2950,  2255. 

ex  dolo  malo  non  oritur  actio,  270?. 

expressio  unius  est  exclusio  alteirius,  982  note,   1082,  1809,  1747, 

2050,  2514  note,  9861  note, 
nemo  dat  quod  non  habet,  2245  note. 
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Maxims — Continued. 

omnia  acta  rite  esse  praesumuntur,  1786  3078,  1867. 

potior  est  conditio  defenditis,  2709. 

qui  facit  per  alium,  facit  per  se,  362,  2948,  S356. 

May 

construction  of  word,  984  note,  2442,  43SS,  4360,  7544  note. 

Measure  of  Damages 

see  Damages. 

Meat  Packers 

as  engaged  in  interstate  commerce,  9S94. 

Mechanical  Business 

what  is,  228,  7207  note. 

Mechanics'  Liens 

corporation  as  person  entitled  to  file,  69. 
filing  as  admission  of  corporate  existence,  754. 
foreign  corporation  as  person  within  statute,  9291. 
power  of  receiver  to  file,  8925  note, 
priority,  8980. 

as  against  mortgages,  2429. 
regulation  as  class  legislation,  7711. 
right  of  consolidated  company  to  claim,  8353. 
,    right  of  holders  in  proceeds  of  mortgage  foreclosure,  2405. 
statutes  as  applicable  to  foreign  corporations,  9381,  9435. 

Medical  College 

revoking  charter  of,  9100  note,  and  see  Educational  Institutions. 

Medical  Services 

see  Physicians  and  Surgeons. 

Medical  Societies 

expulsion  of  members,  6737  note. 

grounds,  6748. 
resignations,  acceptance,  6736. 

Medicine 

see  also  Physicians  and  Surgeons, 
power  of  corporation  to  practice,  1792. 

Meetings 

of   directors,    see   Directors.  ,  ., 

of  shareholders  of  common-law  corporations,  10482,  and  see  Mas- 
sachusetts Trusts, 
of  stockholders,  see  Corporate  Meetings. 

Members  and  Membership 

"Membership  in  Corporations"  is  a  subdivision  head  in  volume  6. 
commencing  on  page  6721. 

1.    In  GeneSal. 

admissibility  of  transfer  books  to  show  membership,  7321. 

application  for,  6727. 
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Members  and  Membership^Continued. 

application  for — continued. 

'  acceptance,  6728. 

revocation,    6728. 
by-laws  governing,  1073,   1074,  6722. 
deatli  or  withdrawal  of  as  dissolving  corporation,  9044. 
distinction  between  corporation  as  a  legal  entity  and  its  members, 

43-65. 
eligibility  as  jurors,  4776. 
honorary  members,  2786. 
mode  of  acquiring,  6729. 

as  fixed  by  charter  or  by-laws,  6729. 

initiation,  6730. 

waiver  of  requirements,  6730. 

effect  of  fraud,  6731. 
necessity  for  contract,  6723. 

consent  of  corporation,  6725. 

estoppel  to  deny  relationship,  1619,  1629. 

stock  corporations,  6726. 

nonstock  corporations,  6726. 
power  to  admit  or  exclude,  6721. 

by-laws  as  valid,  6722,  1073. 
qualifications,  6728. 

age,  6729. 

i-eligion,  6729. 

occupation,  6729. 

residence,  6729. 
resignation  of,  6732. 

where  holder  of  stock,  6732. 

in  nonstock  company,  6736.- 
right  of  honorary  members  to  vote,  2786. 
rules  applicable  equally  to  stockholders,  see  Stockholders, 
transfer  of  membership,  6727,  6732. 

II.    Expulsion. 
by-laws  as  to,  6742,  1074. 
estoppel  to  attack,  6765. 
grounds  for,  6741,1 6745. 

original  disqualification,  6745.' 

failure  to  perform  contracts,  6745. 

refusal  to  arbitrate,  6747. 

medical  societies,  6748. 

trade  unions,  6748. 

failure  to  pay  dues,  etc.,  6749. 
"     fraud,  6750. 

enlisting  as  soldier,  6751. 

unbecoming  conduct,  6751,  6752. 

conviction  of  crime,  6751. 

divulging  password,  6751. 

testifying  against  corporation,  6753. 

waiver  of,  6755. 
hearing,  6757^6766; 

notice  of,  6757. 
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Members  and  Membership — Continued. 

hearing — continued. 

quorum,  6761.  ' 

on  Sunday,  6761. 

fairness  of,  6762. 

representation  by  counsel,  6763. 

waiver  of  irregularities,  6764. 
holders  of  stock,  '6740. 
ipso  facto,  6737,  6738. 
mode  of  procedure,  6755. 
necessity  for  good  faith,  6754. 
power  of  corporation,  6740. 
restoration,  mandamus  to  compel,  5054-5057. 

against  foreign  corporation,  9671  note, 
review  by  courts,  6766. 

extent  of,  6767-6770. 

remedies  oi  members,  6770. 

exhausting  remedies  within  company,  6775. 
who  may  expel,  6755. 

Memorandum 

to  satisfy  statute  of  frauds,  6508. 

Mercantile  Corporations 

incorporation  in  another  state  where  such  corporations  forbiddeh 

in  state  where  business  located,  9420. 
what  are,  124,  8804. 

Merchandise 

what  is,  231  notes. 

shares  of  stock,  6503. 

Merchant 

consignment  of  goods  to,  to  be  sold  on  commission  as  doing  of 

business  by  foreign  corporation,  9982. 
corporation  as,  TS. 

Merger 

The  question  of  merger  of  corporations  is  so  closely  connected 
with  the  question  of  consolidation  of  corporations,  and  the 
two  terms  are  so  often  used  as  synonymous,  reference  should 
also  be  made  to  "Consolidation  of  Corporations"  and  the  in- 
dex to  the  chapter  on  "Combination,  Consolidation  and 
Merger  of  Corporations,"  in  vol.  7,  p.  8297. 

as  creating  new  company  and  dissolving  old,  8345. 

consolidation  distinguished,  8304. 

debts  of  merged  company,  8388,  8375. 

effect  of  as  dissolution,  8346. 

effect  of  on  exemptions  from  taxation,  8365. 

effect  on  title  to  property,  8352. 

identity  of  stockholders  because  of,  2090. 

incorporation  fees,  8337. 

of  partnership  into  corporation,  see  Partnership. 

power  to  merge,  8313. 
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Merger — Continued. 

torts,  liability  for,  8388. 
what  constitutes,  8304-8307. 

Messenger 

.  notice  to  as  notice  to  company,  3457.  ' 
power  to  make  contracts,  3134  note. 

Meters 

requiring  water  meters,  7763,  and  see  Water  Companies. 

Mileage  Books 

as  discrimination,  7819. 

Milk 

fixing  price  of  as  unlawful  so  as  to  be  ground  for  forfeiture  of 

charter,  9105  note, 
regulation  of  carriers  as  to  hauling  of,  7739. 

Mill  Companies 

dissolution  by  burning  of  property,  9054. 

Milling  Machinery 

installation  of  as  interstate  commerce,  9613  note,  9614  note. 

Mills 

see  Grist'Mill. 

Mining  Companies  '< 

admissions  by  superintendent  as  binding,  3353,  3355. 
consent  of  stockholders 

to  purchase  of  real  property,  2058. 

to  sale  of  property,  2147,  9834. 

statutes  requiring  consent  of  majority  stockholders  to  tra.ns- 
fer  of  property  as  valid  as  applied  to  foreign  corporations, 
9699  note, 
consideration"  for  issue  of  stock,  5820,  5821,  5858,  5873. 
exemption  from  taxation,  8241  note, 
foreign  corporations,  9516. 

duration,  9516. 

excise  tax  on  as  interference  with  commerce,  9533. 

what  constitutes  doing  business,  10025  note,  10002  note. 

requiring  keeping  books  in  state,  9935.  note, 
liability  for  torts,  5186. 

liability  of  officers  for  ultra  vires  acts,  3684. 
manager,  powers  of,  3280. 
mining  partnerships  as  corporations,  27. 
mortgages,  2236. 

construction  of,  2284. 

consent  of  stockholders  to,  2275  note. 

property  covered  by,  2256. 
net  profits,  what  are,  6104. 
not  "manufacturing"  companies,  218. 

notice  to  particular  employees  as  notice  to  company,  3457. 
power  to  regulate,  7670. 
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Mining  Companies — Continued. 

powers,  1828. 

borrowing  money,  1894. 

donations,  2150. 

executing  negotiable  paper,  1907. 

lease  of  all  of  property,  2187  note. 

loaning  money,  1900,  1901. 

purchase  of  land,  2047. 
'  purchase  of  personal  property,  2027,  2028,  2030. 

purchase  of  stock  in  another  company,  2070,  2076. 

sale  of  all  of  mineral  lands,  2161,  9834,  6825. 

sale  of  ore  for  future  delivery,  2145. 
president,  powers  of,  3202. 
promotion  stock,  what  is,  5602. 
receiver,  power  of,  9253. 

six  months'  rule,  8994. 
regulation  of  as  denial  of  equal  protection  of  laws,  7707. 

time  for  payment  of  wages,  7707. 

payment  of  wages  in  scrip,  7708. 

requiring  wash  houses,  7708. 

eight-hour  law,  7708. 
right  of  stockholders  of  foreign  corporation  to  inspect  mine,  9678. 
specific  performance  of  contract  to  sell  stock  of,  6615. 
treasury  stock,  what  is,  5601. 

Minister 

as  corporation  sole,  82,  and  see  Religious  Corporations. 

Minority  Stockholders 

see  Majority  and   Minority  Stockholders. 

Minors 

see  Infants. 

Minute  Book 

duty  to  keep,  4042,  4043,  and  see  Corporate  Books  and  Records. 

Minutes 

see  also  Corporate  Books  and  Records. 

duties  of  secretary,  3249. 

necessity  for  showing  of  authority  conferred  on  officers  or  agents, 

3091. 
of  meetings  of  directors,  3069. 

Misapplication  of  Proceeds 

as  defense  to  action  on  corporate  bonds,  1999. 
as  defense  to  foreclosure  suit,  2363, 

liability  of  corporation  which  permits  transfer  of  stock  by  guard- 
ian, 6462. 
statutory  liability  of  officers  for,  3870. 

Misappropriation 

as  ground  for  receiver,  see  Receivers. ' 
meaning  of,  3870. 

right  of  creditor  to  sue  directors  or  other  officers  for,  3821-3824, 
^nd  see  Liabilities  of  Officers. 
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Misconduct 

see  also  Misfeasance. 

as  defeating  right  of  officer  to  compensation,  4024. 

as  ground  for  receiver,  8868. 

liability  of  officer  for,  see  Liabilities  of  Officers. 

removal  of  officers  for,  3012,  3016. 

Misdemeanor 

see  Criminal  Law. 

Misfeasance 

basis  for  criminal  prosecution,  5384-5387. 
basis  for  liability  of  officers  to  creditors,  3811. 

Misjoinder  '     ^ 

of  causes  ol  action,  see  Joitider  of  Causes  of  Action, 
of  parties,  see  Parties. 

Mismanagement 

'see  also  Internal  Management.' 

as  ground  for  dissolving  corporation  at  suit  of  minority  stock- 
holders, 9158. 
as  ground  for  receiver,  8868. 
as  releasing  stock  subscriptions,  1455. 
liability  of  officers  for,  see  Liabilities  of  Officers 

Misnomer 

in  name  of  corporation,  see  Name  of  Corporations. 

Misrepresentations 

see  Fraud. 

Missionary  Societies 

charter  for,  185. 

requiring  certificate  of  foreign  corporations,  9917  note. 

Mistake 

as  affecting  subscription  to  stock,  1193. 

as  defeating  right  to  specific  performance,  6624. 

as  defense  to  officer  for  liability,  3686. 

as  negligence,  3707-3711.  '     , 

effect  on  personal  liability  on  corporate  contracts,  3765. 

ground  for  removal  of  mortgage  trustee,  2310. 

in  preparing  ballot  at  meeting  of  stockholders,  2768. 

in  valuing  property  turned  in  for  stock,  5878. 

rights  of  minority  stockholders,  6800. 

sale  of  stock,  rescission,  6600. 

Misuser 

as  ground  for  forfeiture  of  charter,  9099. 

Mob 

liability  of  corporation  as  conspirator,  5222  note. 

Modification 

see  also  Amendments. 

of  statutes  imposing  conditions  on  foreign  corporations.  9948. 
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Modification — Continued. 

reorganization  agreement,  8513. 

power  of  committee-  to  modify,  8S32. 

Money 

see  also  Capital,  Cash. 

dividend  as  meaning  one  payable  in,  6059. 

mortgage  as,  5871. 

necessity  for  as  consideration  for  stock,  5801  et  seq.,  and  see  Stock. 
construction  of  provisions  requiring  payment  in  "money," 
5810. 

patent  as,  5886. 

power  of  corporation  to  borrow  or  loan,  see  Borrowing  and  Loan- 
ing Money. 

shares  of  stock  as,  5625. 

Money  Had  and  Received 

action  against  other  stockholders  for  dividend,  6133. 
remedy  to  recover  dividends,  6220,  6342. 
remedy  to  recover  overpayments  for  stock,  6596. 

Money  Paid 

see  also  Payments. 

recovery  back  on  gambling  sale  of  stock,  6516. 

recovery  in  case  of  ultra  vires,  2689. 

where  parties  not  in  pari  delicto,  2710. 

Moneyed  Corporations 

what  are,  133. 

Monopolies 

chapter  on,  5409-55  57,  vol.  5. 

application  of  statutes  to  interstate  transactions,  9650. 
as  ground  for  forfeiture  of  charter,  9104. 
combinations  prohibited,  5486. 

strict  construction  of  Sherman  Act,  5489. 
conspiracy  in  restraint  of  trade,  5476. 

definition  of  conspiracy,  5476. 

between  whom,  5480. 

agreement  as  necessary,  5481. 

knowledge,   5481. 
constitutional  prohibition,  5420. 
contracts  tending  to  create  as  invalid,  1853. 
copyrights,  5502. 
corporate  purchase  of  majority  stock  in  another  company,  6792, 

6793,  6795,  2086. 
corporation  formed  to  create  as  illegal,  179. 
corporation  to  establish  as  de  facto  one,  570. 
criminal  prosecutions,  5505. 

criminal  liability  of  foreign  corporation,  9898. 
definition,   5409. 
difference  in  punishment  as  denial  of  equal  protection  of  the  laws, 

7711. 
disfavor,  5416. 
disregard  of  corporate  entity  in  case  of,  58. 
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Monopolies — Continued. 

estoppel  to  urge,  678. 

federal  anti-trust  statutes,  5430. 

Sherman  Act,  5432,  5456  et  seq. 

Clayton  Act,  5432,  5554. 

constitutionality,  5433. 
good  results,  eflfect  of,  5482. 

grants  of  exclusive  privileges  distinguished,  5419,  5421. 
historical,  5410. 
holding  company  as,  6796. 
injunction  st  suit  of  private  person,  5512. 
intent  as  material,  5482. 
interstate  trade  and  commerce,  5456. 

What  constitutes,  5458. 
manufacture,  5461. 
legal  conception  of,  5413. 

practical  monopoly,  5414. 

how  created,  5415. 
meaning  of  "monopolize''  as  used  in  Sherman  Act,  5463. 

unjust  and  unreasonable  restraints  of  trade,  5464. 
motives,  effect  of,  5482. 

necessity  for  to  authorize  regulation  of  rates,  7767. 
ouster  of  foreign  corporations  as,  10137. 
patents,  5493. 

police  power,  exercise  of  as  monopoly,  5428. 
power  of  minority  to  prevent,  6802. 

provisions  relating  to  foreign  corporations  as  impairing  obliga- 
tion of  contract,  9480. 
purchase  to  procure,  2057. 

of  stock,  2086. 
receivership  for,  8887. 
regulations  of  corporations  as  denial  of  equal  protection  of  the 

laws,  7699  note,  7700  note, 
relief  awarded  government,  5518. 

injunction,  5521. 

dissolution,   5523. 
remedies  in  addition  to  quo  warranto,  4993. 
reorganization  as  invalid  as  intent  to  create,  8509. 
restraint  of  trade,  5468. 

regulation  not  restraint,  S47S. 

restraint  of  competition  as  synonymous,  5475. 

state  anti-trust  statutes,  5437. 
constitutionality,  5437. 
Texas  statutes,  5438. 
Tennessee  statute,  5440. 
Ohio  statute,  5441. 
Indiana  statute,  5441. 
South  Carolina  statute,  5442. 
Kansas  statute,  5442, 
Oklahoma  statute,  5442. 
California  statute,  5443. 

Missouri  statutes,  5443.  ^ 

Mississippi  statutes,  5448. 
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Monopolies — Continued. 

state  anti-trust  statutes — continued. 

New  York  statutes,  5448. 

Michigan  statutes,  5449. 

Nebraska  statutes,  5450. 

Massachusetts  statute,  5450. 

Arkansas  statute,  5451. 

Kentucky  statute,  5452. 

Louisiana  statute,  5453. 

Illinois  statute,  5454-5456. 

Georgia  statute,  5456. 

Montana  statute,  5456. 
statutes  as  applicable  to  foreign  corporations,  9415,  9764. 
trade  marks,  5502. 
treble  damages,  5528.  * 

who  may  sue  for,  5535. 

venue,  5538. 

time  to  sue,,  5539. 

pleading,  5539. 
violation  of  anti-trust  statute  as  defense  to  action,  5545. 

action  for  price,  5547. 

liability  of  agents,  5552. 
what  law  governs,  9395. 

Mortgage  Action 

what  is,  8992  note. 

Mortgages 

see  also  Foreclosure, 
chapter  on,  2225-2432,  vol.  3. 
acceptance,  2290. 
after-acquired '  property 

power  to  mortgage,  2245-2249. 

as  covered  by  mortgage,  2259-2270. 

priorities,  2421-2426. 
agreements  in  as  to  reorganization,  8489. 
appointment  of  receiver  as  precluding  making  of,  8900. 
as  estopper  to  deny  corporate  existence,  705,  715. 
as  fraudulent  conveyance,  8661,  8668. 

to  directors  or  officers,  8663. 
as  preference,  8705  et  seq. 

effect  of  Bankruptcy  Act,  8705. 

subsequent  insolvency,  8706. 

priority  over  judgments,  8706. 

priority  of  material  or  labor  claims,  8707. 

second  mortgages,  8707. 

after  acquired  property,  8707. 

chattel  mortgages,  8708. 

enforcement  of  mortgages,  8708. 

extent  of  preference,  8709. 

effect  of  invalidity  of  mortgage,  8709. 

preferring  trustee  as  creditor,  8716. 
'  as  preference  of  officer,  8766. 
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Mortgages — Continued. 

as  "property"  or  "money"  within  statute  as  to  issuance  of  stock 

for,  5871. 
as  security  for  preferred  stockholders,  6029. 
assignment,  power  of  corporation,  2143. 

power  of  president  to  execute   assignment  of  outside   state, 
9350.       , 
bondholders,  rights  and  remedies,  2299-2307. 

foreclosure,  2301-2305. 

action  against  trustees,  2305. ' 

action  against  mortgagor,  2306. 

action  against  third  persons,  2306. 

injunction  suits,  2307. 
by  corporation  to  stockholder,  6852. 
by  insolvent  corporation,  8657. 
by  or  to  de  facto  corporation,  635. 
cancellation,  2298. 

right  of  pledgee  of  stock  to  sue  to  cancel,  6660. 
change  of  possession,  2288. 
conditions  in  as  binding  on  bondholders,  1960. 
consideration,  2291. 
construction,  2289. 
contents,  2282-228S. 
delivery,  2290. 

distribution  of  proceeds  of  sale,  2403-2431. 
diversion,  2291. 

effect  of  consolidation  of  mortgagor  corporation,  8370,  8356. 
equitable  mortgage,  2281. 

estoppel  of  mortgagor  to  assert  noncom'pliance  of  foreign  corpo- 
ration (mortgagee)  with  statutes,  10059. 
estoppel  to  attack  on  ground  of  want  of  corporate  existence,  715. 
foreclosure,  see  Forfeclosure. 
form,  2279-2281. 
lien,  2298. 

extent  of  lien  where  mortgagor  consolidates  with  other  cor- 
poration, 8372. 
mechanics''  liens,  priority,  2428. 
meeting  outside  state,  authorization  at,  3055. 
necessity  for  in  connection  with  issuance  of  bonds,  1929. 
notice  to  trustee  as  notice  to  bondholders,  1987; 
of  shares  of  stock,  ■6704. 

acknowledgment,  6706. 

delivery,  6313. 

recording,  6706. 

redemption,  6706. 

foreclosure,  6707. 

as  being  chattel  mortgage,  5619,  5620; 

as  affecting  right  to  levy  on,  5649. 
of  unpaid  stock  subscriptions,  1549. 
partial  invalidity,  2292; 

payment  of  interest  on  as  diversion  of  income  by  receiver,  8998. 
place  of  execution,  2289.  ■:   . 

pledge  distinguished,  6631, 
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Mortgages — Continued. 

power  of  corporation  to  execute,  2229-2249, 

quasi-public  corporations,  2231. 

statutory  authority,  2236-2242. 

statutory  prohibition,  2242. 

limitation  as  to  amount,  2243. 

to  secure  debts  of  officers,  2244,  3571. 

to  cover  after-acquired  property,  2245. 

ratification  by  legislature,  2249. 

as  passing  to  consolidated  company,  8352. 

power  of  foreign  corporation  to  make,  9847. 
power  of  corporation  to  take  as  security,  1808-1812. 
power  of  foreign  corporation  to  take  and  foreclose,  9835. 
power  of  receiver  to  attack  for  not  complying  with  statute,  8938. 
power  of  receiver  to  sue  to  set  aside  as  illegal  preference,  8938 

note, 
priorities,  2407-2431. 

as  between  principal  and  interest,  2407. 

as  between  bonds  of  same  issue,  2408. 

as  between  different  mortgages,  2409. 

as  against  other  liens  or  claims,  2411-2415. 

as  against  unsecured  creditors,  2416,  8780. 

as  to  after  acquired  property,  2421-2426. 

as  affected  by  statutes,  2427,  2428. 

as  against  taxes,  2431. 

as  against  preferred  stock,  2431,  6033. 

who  may  question,  2431. 

claims  for  labor,  8688. 

against  receiver's  certificates,  8957. 

mortgage  securing  preferred  stock,  6033. 

priorities  as  between  mortgage  of  constituent  company  and 
of  consolidated  company,  8373. 
property  covered'  by,  2249-2270. 

appurtenances,  2252. 

franchises,  2253. 

rolling  stock,  2257. 

after-acquired  property,  2259-2270. 

revenues  and  income,  2270. 

income  of  receivership  as  subject  to,  8976. 
recordation,  2293,  2415. 

unrecorded  mortgage,  effect  of  consolidation   of  mortgagor, 
8372,  8373. 
reformation,  2298. 

right  of  mortgagee  to  sue  stockholders  for  corporate  debts,  7247. 
seal,  1727. 

statutes,  general,  applicable  to,  2285. 
taking  of  by  foreign  corporation  as  constituting  doing  business, 

9965,  9968  notes,  9992,  10021,  10022. 
taxes,  priority,  2431. 
trustees,  2307-2329. 

nature  of  office,  2311-2313. 

appointment,  2307. 

filling  vacancies,  2308. 
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Mortgages — Continued, 
trustees — continued. 

removal,  etc.,  2309. 

powers,  2313-2319. 

duties,  2321-2323. 

personal  liability,  2324-2329. 

compensation,  2329. 

foreign  corporation  as  trustee  in,  9876  et  seq. 
ultra  vires,  effect  of,  2648,  2644. 

partial  ultra  vires,  2583. 

as  affecting  validity  of  bonds,  2583. 
what  law  governs,  2293,  9357,  9833. 
who  may  attack,  2292. 
who  may  execute  or  authorize,  2274-2279,  3130. 

directors,  2274,  3161. 

president,  3230. 

secretary,  3256. 

treasurer,  3266. 

general  managper,  3302. 

cashier,  3323. 

stockholders,  2274. 

receiver,  8933. 

all  of  stockholders,  51,  65. 

majority  of  stockholders,  2920. 

lessor,  2210. 

de  facto  corporation,  635. 

necessity  for  consent  of  stockholders,  2275. 

Mortmain  Statutes 

as  in  force  in  United  States,  2051. 
corporation  as  "person"  within,  71. 

Motions 

as  summary  remedy  to  enforce  liability  of  stockholders,  4865  et 

seq. 
as  waiver  of  wrong  venue,  4366. 
for  change  of  venue,  4398. 
relating  to  pleadings,  4594. 
relating  to  process  or  its  service,  4482. 

to  dismiss  or  set  aside  service  of  process,  10447. 

Motives 

see  also  Intent,  Malice. 

as  affecting  action  to  dissolve  corporation,  9170. 

as  affecting  appointment  of  receiver,  8832.        ■■■•••' 

as  affecting  contract  for  sale  of  stock,  6496. 

as  affecting  validity  of  monopoly,  5482. 

as  affecting  validity  of  voting  trust,  2880. 

as  affecting  voluntary  dissolution  of  corporation,  9075. 

as  defense  to  foreclosure  suit,  2360. 

as  defense  to  stockholders'  suits,  6965.  ^ 

attack  on  issue  of  preferred  stock,  6010. 

exclusion  of  or  restrictions  on  foreign  corporations,  9905,  1014S. 

IX    Priv.  Corp.-61 
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Motives — Continued. 

in  assessing  paid  up  stock,  7S29. 

in  enacting  by-law,  101 S  note. 

in  excluding  foreign  corporation  as  material,  9445,  9905,  10145. 

in   incorporating,  collateral   attack,   571. 

in  petitioning  to  become  voluntary  bankrupt,  8802. 

in  removing  officers,  3015. 

in  repealing  charter,  7601. 

in  seeking  inspection  of  books,  4089,  4091. 

in  transferring  stock  as  ground  for  refusing  to  register,  64131' 

in  voting  at  stockholders'  meeting,  2780. 

Motor  Cars 

see  Automobiles,  Automobile  Companies,  Taxicab  Companies. 

Motorman 

admission^  of  as  binding  company,  3359. 

Moving  Picture  Companies 

as  manufacturing  company,  8807. 
as  trading  company,  8805. 

renting  films  as  making  corporation  a  trading  one,  124. 
patents  as  monopolies,  5498  note. 
unlawful  combinations,  5498  note. 

effect  of  good  motives,  5482  note. 

Moving  Van  Companies 

as  subject  to  regulation,  7668. 

Multifariousness  ' ' 

see  also  Joinder  of  Causes  of  Action.  , 

in  actions  against  directors  for  wrongfully  paying  dividends,  6236. 
in  actions  against  officers,  3954. 
in  equity  pi-actice,  4587. 
in  stockholders'  suits,  6980. 
in  suit  to  recover  back  dividends,  6220. 

Multiplicity  of  Suits 

equity  jurisdiction  to  prevent,  see  Equity,  Injunction,  etc. 

Municipal  Aid 

power  to  make  stock  subscriptions,  1201. 

as  passing  to  consolidated  corporation,  8355. 

Municipal  Corporations 

as  relator  in  quo  warranto,  5001. 

as  sole  stockholder  as  ground  for  dissolving  corporation,  9124. 

chamber  of  commerce,  see  Chamber  of  Commerce. 

charter  of  as  contract,  7572. 

de  facto,  power  to  tax,  645. 

designation  of  city  as  place  of  business  by  forejgn  corporation, 

9930.  ,  '        ;! 

enjoining  violation  by  it  of  franchises,  5149. 
fees  for  use  of  streets,  7727. 

fee  for  poles  and  wires  as  interference  with  commerce,' 9573, 
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Municipal  Corporations — Continued. 

fees  for  use  of  streets — continued. 

fee  imposed  on  foreign  corporation  as  denial  of  equal  protec- 
tion of  the  law,  9456  note, 
power  to  impose  license  fee  on  poles  and  wires  used  in  inter- 
'■  state  business,  9551. 

fires,  see  Firemen,  Fire  Department, 
forfeiture  of  franchises  granted  by,  4983. 
grants  of  exclusive  privileges  as  violating  rule  as  to  monopolies, 

5426. 
grants  of  right  to  use  streets,  2114-2137,  and  see  Franchises,  Gov- 
ernmental Control,  Rates, 
laws  of  distinguished  from  by-laws,  978. 
licenses,  see  Licenses. 

option  to  purchase  on  grant  of  franchise,  2176. 
ordinances,  see  Ordinances, 
powers  and  rights 

to  create  corporations,  345. 

to  contract  with  corporation  as  to  rates,  llTi,  7794. 

to  enjoin  violation  of  franchises,  5154. 

to  impose  license  fee  on  foreign  corporation,  9915. 

to  impose  taxes,  8106. 

tax  on  shares  of  stock,  8174. 

tax  on  shares  of  stock  of  foreign  corporations,  8195. 
to  inspect  corporate  books,  4118. 
to  regulate  corporation's,  7666,  and  see  Governmental  Control. 

regulation  of  poles  and  wires,  7755. 
to  regulate  rates,  7780. 
express  power,  7781. 
particular  delegations  of  power,  7783. 
rates  outside  municipality,  7785. 
to  sue  for  violation  of  anti-trust  statutes,  5537. 
to  subscribe  for  stock,  1201. 
to  vote  stock,  2807. 

to  waive  defects  in  incorporating,  390.  ' 

conflict  with  public  service  commission  as  to  powers,  7680. 
'   reduced  rates  for  as  discriminatory,  7818. 
right  to  set  up  ultra  vires  as  defense,  9831. 
status  as  public  corporations,  96. 
transfer  of  corporate  property  to,  2172. 

Musical  Festival 
see  Festivals. 

Mutual  Agents 

see   Agents;    Directors,   Interlocking  Directors. 

Mutual  Benefit  Societies 

see  Insurance   Companies,  Fraternal   Benefit  Societies,  By-Laws, 
Members  and  Membership. 

Mutuality 

sale  of  stock,  6498. 
subscription  to  stock,  11S3, 
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N 
Name 

issuance  of  stock  for  use  of,  5816. 

meaning  of,  1637  note. 

of  corporation,  see  Name  of  Corporation. 

of  dividend  as  controlling,  6198,  6164. 

of  incorporators,  statement  as  to  in  incorporation  papers,  401. 

of  Massachusetts  trust,  10478. 

of  stock  as  controlling  nature  of,  see  Preferred  Stock. 

trade,  see  Trade  Marks  and  Trade  Names. 

Name  of  Corporation 

chapter  on,  1630-1715,  vol.  2. 

abbreviation  of  as  ground  for  forfeiture  of  charter,  9101. 

as  raising  presumption  of  incorporation,  906. 

assumption  of  as  making  corporation  a  de  facto  one,  587. 

change  of,  1702. 

power, ,  1702. 

as  authorized  by  power  to  amend  or  repeal  charter,  7612. 

power  of  majority  stockholders,  6813. 

distinguished  from  reorganization,  8468. 

on  reincorporation,  8471. 

name  which  may  be  adopted,  1704. 

procedure,   1706. 
.   by  application  to  court,  7628. 

effect,  1709. 

as  creating  new  company,  8570. 

as  affecting  power  to  sue,  4227. 

as  releasing  subscribers  to  stock,  1149. 

as   dissolution,   9033   note. 

liability  as  partners  where  change  of  name  irregular,  7549. 

pleading  change  of,  4556. 

special:  act  changing  as  invalid,  465. 

by  foreign  corporation,  effect  on  right  to  do  business,  10126. 
Christian  name,  4223. 

defects  in  a;s  preventing  de  facto  corporation,  604. 
effect  of  absence  of  word  "incorporated."  725,  1689. 
estoppel   to   deny   corporate   existence   by   contracting  with  pre- 
tended corporation  in  name  implying  corporate  existence,  699. 
foreign  corporations,  9396. 
identity  of  name,  1635. 

as  showing  identity  of  corporations,  8589,  S595,  9282  note. 
injunction  against  use  of,  1641,  1660. 

illustrations,  1645-1653  notes. 

by  domestic  against  foreign  corporation,  1677. 

by  foreign  against  domestic  corporation,  1680. 

as  dissolution,  9045. 
judicial  notice,  1715. 

judicial  sale  as  passing  right  to  use,  receiver's  sale,  8923. 
misnomer,  1693. 

in  conveyances,  1693. 

in  contracts,  1694. 

in  wills,  1695. 

in  assessments,  1697. 
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Name  of  Corporation — Continued. 

misnomer — continued. 

I  in  pleadings,  1697, 

in  process,  1701,  4407. 

in  bond  of  officer,  2984. 

in  proxy,  2832. 

in  mortgages,  2280.     ■   : 

as  invalidating  subscription  to  stock,  1179. 

evidence,  2495. 

pleading,  4608.  ^ 

waiver  by  pleading  general  issue,  46S9. 
name  as  importing  corporation,  906. 
name  for  purpose  of  actions,  1686. 
necessity  for,  1630,  13.  , 

number  of  jnames,  14. 

of  association  converted  into  corporation,  764. 
power  of  foreign  corporation  to  sue  to  protect,  9889. 
practice  statutes  as  to  as  applicable  to  corporations,  4223. 
purpose  of,  1631. 

signature,  24S1   et  seq.,  and  see   Execution  of  Corporate   Instru- 
ments. 

seal  as  equivalent,  24S3,  24S4. 

negotiable  paper,  2462-2483. 
similarity  of  as  ground  for  dissolving  corporation,  9128. 
statement  of  in, incorporation  papers,  394,  1632. 
statement  of  in  pleadings,  4532. 
unfair  competition,  1652. 

fraud  as  essence  of,  1654. 

effect  of  incorporation  on  right  to  use  name,  1656. 

as  dependent  on  kind  of  corporation,  1658. 

as  dependent  on  facts  of  particular  case,  1660. 

as  dependent  on  deception  of  public  or  of  complainant,  1663. 

generic  terms,.  1665. 

competition  as  essential,  1670. 

deception  and  damage  as  essential, -1672. 

intent  as  material,  1673.     , 

appropriation  and  user,  1677. 
use  of  as  estopping  company  to  deny  corporate  existence,  723. 
use  of  assumed  name,  1687. 
use  of  by  persons  not  corporation,  1712. 

statutory  prohibition,  1715.  ,    , 
use  of  term  "corporation"  in  creating  as  making  association  a  cor- 
poration, 41.  .    ,,, 
use  of  word  "incorporatecl,"  1689,  725, 
what  constitutes  legal  name,  1685,. 
what  name  may  be  chosen,  1632. 

name  in  English  language,  1684. 

national  banks,  1634. 

identity  of  name,.  1635. 

National  Banks 

acceptance  of  extension  of  corporate  life,  898. 
as  citizens  for  jurisdictional  purposes,  867. 


10864  INDEX. 

[References  are  to  pages. — ^Vol.  1,  pp.   1-1114;  Vol.   2,  pp.  1115-2223;  Vol.  i,  PP. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5,    pp.    4673-6986;    Vol.    6.    PP.    6987-7327; 
Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    8606-9898;    Vol.    9,    PP.    9899-10622.] 

National  Banks — Continued. 

as  foreign  or  domestic  corporations,  927S,  867. 

attachment  of  property  of,  4882. 

certificate  of  comptroller  as  evidence  of  corporate  existence,  929. 

conclusiveness,  941. 
change  of  state  bank  to,  8502. 

effect,  8503. 

liabilities  of  shareholders,  8505. 
discriminations  in  taxatidn  of  by  state,  8055. 

mode  of  assessment,  8057. 

deduction  of  de,bts,  8058. 

effect  of  exemptions,  8059. 

"moneyed  capital,"  8060. 
dissolution,  9019. 

voluntary  liquidation  as,  9056. 

by  vote  of  stockholders,  9070. 

grounds,  9097  note, 
dividends,  6098,  6109. 

liability  of  directors  for  wrongfully  paying  dividends,  6228. 

criminal  liability  of  officers,  6239. 

recovery  back  of  dividends  paid,  6215. 
execution  against  property  of,  4885. 
garnishment  of,  4885. 
insolvency 

preference  of  creditors,  8730. 

set-off  by  debtors  of  insolvent  bank,  8793. 
jurisdiction  of  actions  by  or  against,  4307. 
liability  for  ultra  vires  torts,  5201. 
liability  of  officers,  3887. 

for  negligence,  3719. 

for  acts  of  other  officers,  3737. 
lien  on  shares  of  stock,  5962. 
loss  of  certificate  of  stock,  5793. 
mode  of  enforcing  liability  of  stockholders,  7381-7389. 

levy  of  assessment  by  cbrnptroUer  of  currency,  7381. 

actions  by  receiver,  7383. 

in  case  of  voluntary  liquidation,  7387. 
pleading  corporate  existence,  4553. 
power  of  Congress  to  create,  172. 
powers,  1816,  1817,  1818. 

borrowing  money,   1894. 

contracts  in  general,  1849. 

donations,  2149. 

executing  negotiable  paper,  1907. 

guaranty,  1874,  1875. 

increase  of  capital  stock,  5694. 

loan  of  money,  1809-1812,  2702. 
amount,  2702. 

purchase  of  notes,  2031. 

purchase  of  stocks  and  bonds,  2070,  2029. 

purchase  of  wheat,  2028. 

sale  of  grain,  2141. 

surety  or  guarantor,  1872,  1874,  1875. 
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National  Banks — Continued. 

powers — continued. 

taking  lease,  2185,  2186. 

taking  property  in  payment  of  debt,  2030,  2031. 

to  act  as  agent,  1881. 

to  act  as  trustee,  1885. 

presumption  as  to  organization  of,  934. 
receivers,  8856. 

power  to  compromise  claims,  8926. 
shares  of  stock  as  subject  of  levy,  5638. 
stockholders 

right  to  withdraw,  6735. 
assessment  of  stock,  7535. 

power  to  assess  paid  up  stock,  7523. 
sale  for  nonpayment,  7537  note,  7539. 
liability  of,  7175,  7199. 
as  penal,  7326. 

exemption  of  agents,  trustees,  etc.,  7271-7273. 
liability  of  married  women  as  stockholders,  7265. 
on  transfer  of  stock,  7294. 
remedy  of  creditors  against,  7099. 
suits  by,  6886. 

time  to  sue  stockholders,  7449. 
transfer  of  stock  of,  6290. 

liability   of  transferor  of  stock  to  creditors,   7303,  7305 
note, 
taxation  of,  8038.  , 

shares  of  stock,  8195. 

valuation  of  shares  of  stock  for  taxation,  8201. 
ultra  vires  conveyances  fully  executed,  2636. 
ultra  vires,   duty  of  state  courts  to  follow  decisions  of  federal 

courts  as  to,  2600. 
venue  of  actions  by  or  against,  4377. 
who  may  act  as  proxy,  2830. 

National  Corporations 

actions  against,   10435. 

as  foreign  corporation,  866,  9271-9276. 

bridge  companies,  359,  and  see  Bridge  Companies. 

citizenship,  823,  866,  and  see  Citizens,  Citizenship. 

creation  by  Congress,  357. 

power  of  Congress,  357,  171. 

for  territories,   173. 

for  District  of  Columbia,  175.       ,  , , 
duty  of  state  courts  to  follow  federal  decisions  as  to,  2600. 
judicial  notice,  359  note. 

jurisdiction  of  actions  by  or  against,  4307,  10435. 
national  banks,  see  National  Banks, 
power  of  state  to  fix  rates  of,  7787. 
power  to  state  to  prohibit  actions  by  in  state,  10164. 
power  |to  removfe  Causes  to  federal  courts,  866, 
power  to  sue  in  federal  courts,  866. 
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National  Corporations — Continued. 

purposes  for  which  may  be  created,  171. 
railroad,  172. 
telegraph  line,  172. 
bridge  across  state  boundary,  172. 
national  highways,  172. 
in  territories  and  District  of  Columbia,  17S. 

railroad  corporations,  359,  823,  866,  and  see  Railroad  Companies. 

residence   for  purpose  of  venue,  853. 

taxation  of  by  state,  8028. 

telegraph  companies,  359,  and  see  Telegraph  and  Telephone  Com- 
panies. 

venue  of  actions  by  or  against,  4377,  10257. 

National  Government 

see  Federal  Government. 

Nationality 

see  Citizens,  Citizenship,  Aliens,  Foreign  Corporations,  War. 

Nations 

see  Foreign  Nations. 

Natural  Gas 

see  also  Gas,  Gas  Companies. 

power  to  create  corporation  to  furnish,  198. 

Natural  Persons 

see  Incorporators. 

Nature  of  Corporation 

classification  of  corporations,  see  Kinds  of  Corporations, 
statement  of  in  articles  of  incorporation,  394. 

validity  of  purpose,  see  Objects  for  Which  Corporations  May  Be 
Created. 

Navigable  Waters 

bridges,  see  Bridge  Companies. 

criminal  liability  of  corporation  for  obstructing,  5392. 

ships,  see  Shipping,  Steamboats. 

Navigation  Companies. 

amendments  of  charter,  6814. 

by  majority  stockholders,  6809. 
as  public  utility  corporations,  144.       i 

Necessary  or  Convenient 

meaning  of  words  in  mortgage,  2256. 

Negligence  , 

see  also  Death  by  Wrongful  Act,  Mismanagement. 

acting  without  advice  of  counsel,  3687. 

as  defense  to  action  on  bond  of  officer,  2989. 

claims  for  as  operating  expense,  9003. 

defenses  in  action  by  foreign  corporation,  9890. 

exemplary  damages,   5285. 
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Negligence — Continued. 

forbidding  contracts  limiting  liability  for,  7712. 

prohibiting  foreign   corporations   from  limiting  liability  for, 
9454. 

in  issuance  of  forged  certificates  of  stock,  5778. 

knowledge  of  officer  or  agent  as  imputable  to  corporation,  3471. 

liability  of  corporation  for,  5250. 

acts  of  officers  or  servants  outside  scope  of  employment,  5251. 

acts  of  elevator  pilot,  5252. 

acts  of  section  hands,  5252. 

charitable  corporation,  5330  et  seq. 

for  acts  of  receiver,  8913. 

liability  of  directors  and  other  officers  for,  3689-3720,  3800. 

statutory  liability,  3864. 

question  of  fact,  3692. 

effect  of  receiving  no  compensation,  3695. 

gross  negligence  as  test,  .3698. 

ordinary  care  as  test,  3700. 

what  is  ordinary  or  reasonable  care,  3701-3707. 

mistakes  and  errors  of  judgment,  3707. 

refusal  of  directors  to  require  bond  from  cashier,  2984. 

as  dependent  upon  kind  of  corporation,  3711. 

as  dependent  on  residence  or  standing  of  officer,  3711. 

as  limited  by  charter,  3712. 

failure  to  attend  directors'  meetings,  3713. 

failure  to  keep  property  insured,  3714.  , 

honesty  or  good  faith  as  excuse,  3715. 

illness  as  excuse,  3715. 

old  age  as  excuse,  3715. 

nonresidence  as  excuse,  3716. 

ignorance  as  excuse,  3716. 

want  of  experience  as  excuse,  3718. 

liability  to  creditors  for,  3810-3821. 

liability  of  officers  for  acts  of  other  officers,  3723. 

criminal  liability,  3968. 
liability  of  foreign  corporation  for,  9898. 
liability  of  lessee,  2220,  2221. 
liability  of  lessor,  2212-2217. 

liability  of  stockholders  for,  see  Liabilities  of  Stockholders, 
of  corporation  in  transferring  stock,  6421,  6425. 
of  guardian  as  affecting  ward,  6493. 
of  officer  as  postponing  claim  to  other  claims,  S772. 
of  pledgee  of  stock,  6655. 
of  telegraph  companies  as  governed  by  federal  rather  than  state 

legislation,  9567-9569. 

torts  in  general,  see  Torts. 

what  constitutes  so  as  to  make  officer  liable  for  acts  of  co-officers, 
3731,  3732. 

failure  to  tate  bond,  3731. 

lack  of  system,  3731. 

taking  vacation,  3732. 

appointments,  3733. 
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Negotiability 

agreement  to  exchange  bonds  for  stock  or  new  bonds,  1968. 
bonds,  1972-1980. 

registered  bonds,  1974. 

as  affected  by  contents,  197S-1979. 

what  law  governs,  1979. 
certificate  of  stock,  6292-6301. 

as  affected  by  custom,  6295. 

quasi-negotiability,  6296. 

statutes,  6301. 
certificates  of  deposit  of  bonds,  8S36. 
coupons,  2007. 

guaranty  indorsed  on  bond,  1979. 
receiver's  certificates,  8956. 
subscriptions  to  bonds,  1963. 
underwriting  agreements  as,  972. 

Negotiable  Bonds 

see  Bonds. 

Negotiable  Instruments  Law 

as  governing  accommodation  paper  of  corporations,  1912. 

bonds  as  within  provisions  pf,  1978. 

duty,  of  transferee  of  bonds  to  inquire,  1984. 

effect  of  ultra  vires  on  liaTjility  on  accommodation  paper,  2671. 

provision  as  to  blanks  as  applied  to  bonds,  1959. 

provisions  as  to  signatures,  2469,  2471,  2474,  2481'. 

Negotiable  Paper 

see  also  Bills  and  Notes,  Bonds,  Negotiability, 
power  of  corporation  to  purchase,  2031. 

Negroes 

requiring  equal  accommodations  on  trains,  7686. 

restriction  of  transfers  to  as  violated  by  transfer  to  corporation 

composed   of  negroes,   51. 
separate  cars  for,  7738. 

Net  Earnings 

see  also  Net  Income,  Net  Profits, 
deduction  of  expenses,  6092. 
representations  as  to  as  fraud,  6522. 
what  are,  1923,  2004,  6089. 

Net  Income 

income  tax,  8295  note. 

Net  Profits 

see  also  Net  Earnings, 
definition,  6089. 

Newspaper  Companies 

apparent  authority  of  person  in  charge  of,  3106. 
as  "manufacturing"  corporation,  127,  219. 
foreign  corporations 

what  constitutes  doing  business,  10310. 
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Newspaper  Companies — Continued, 
foreign  corporations — continued. 

soliciting  subscriptions   for  as   doing  of  business   by  foreign 
corporation,  9969,  10026. 

service  of  process  on  advertising  solicitor,  .10347  note,  103S0 
liability  for  libel,  5239,  S234. 
liability  of  editor  for  contempt,  5572. 
liability  of  editor  for  libel,  3799. 
powers,  1829. 

to  incur  expense  in  defending  libel,  suit  against  editor,  1790. 
powers  of  general  manager,  3281. 
right  to  urge  street  car  advertisements  ultra  vires,  2S93. 

Newspapers 

see  also  Advertisements,  Publication. 

claims  of  editorial,  workers  as  preferred  as  labor  claims,  8984. 
in  what  paper  incorporation  papers  to  be  printed,  417. 
publication  of  notice  of  stockholder's  meeting,  2739,  2737  note, 
service  of  process  by  publication  in,  10321. 

soliciting  subscriptions  or  advertisements  as  doing  of  business  by 
foreign  corporation,  10026,  9969. 

Nominal  Damages 

see  Damages. 

Nominations 

of  corporate  officers  before  voting,  2767. 

Nonassessable 

meaning  of,  7545  note. 

Nonattendance 

see  Absence. 

Non  Est  Factum 
see  Pleading. 

Nonfeasance 

as  basis  for  criminal  prosecution,  5384-5387. 
liability  of  officers  to  creditors  for,  3810-3821, 

Nonresidents  i 

see  also  Absence,  Resident,  Residence,  Aliens. 

action  by  against  foreign  corporations,  10214  et  seq. 

call  on  stock  as  binding,  7091. 

corporators,  149. 

discrimination  against  in  rate  regulation,  7818. 

discrimination  against  nonresident  creditors  of  corporation,  9464. 

domestication  of  foreign  corporation  as  affecting  status  as,  9318. 

eligibility  as  directors,  2978. 

eligibility  as  trustee,  10484. 

foreign  corporation  as  within  statute  of  limitations,  10275. 

inheritance  tax  on  shares  of  stock,  8287,  8289. 

judgment  as  concluding,  7125. 
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Nonresidents — Continued. 

jurisdiction  in  actions  for  torts  where  both  parties  nonresidents, 

9895. 
liability  of  nonresident  officers,  3716. 

care  required,  3742,  3711. 
liability  of  stockholders  for  corporate  debts,  7465. 
license  as  peddler  where  agent  of  foreign  corporation,  9635  note, 
mortgage  trustees,  2307,  2308,  2310. 

officers  nonresident  as  ground  for  forfeiture  of  charter,  9113.    ^ 
power  to  obtain  appointment  of  ancillary  receiver,  9802. 
power  to  subscribe  to  stock,  1204. 
power  to  vote  stock,  2782,  2784. 
qualification  as  members  of  corporation,  6729. 
receiver,  8891. 

service  of  process  on,  10320. 
taxation  of  bonds  gwned  by,  8179. 
transferor  of  stock  to  as  liable  to  creditors,  73()9. 

Nonstock  Corporations 

by-laws,  1074,  1075. 

dissolution,  effect  of  on  title  to  property,  9191. 

distinguished  from  stock  corporations,  112,  and  see  Stock  Corpo- 
rations. 

members,  see  Members  and  Membership. 

particular  nonstock  corporations,  see  Benevolent  Corporations 
and  Societies,  Chamber  of  Commerce,  Charitable  Corpora- 
tions, Clubs,  Elks,  Employee's  Relief  Association,  Fraternal 
Benefit  Societies,  Golf  Club,  Grange,  Knights  Templar, 
Lodge,  Masonic  Society,  Medical  Societies,  Missionary  So- 
cieties, Odd  Fellows,  Orphan  Asylum,  Religious  Corporations, 
Rifle  Club,  Salvation  Army,  Selling  Co-operative  Society,  So- 
cial Clubs,  Temperance  Society,  Undertakers'  Associations, ' 
Y.  M.  C.  A.,  Y.  W.  C.  A. 

power  to  assess  members,  7519. 

Nonsuit 

see  Actions,  Dismissal. 

Nonuser 

see  also  Abandonment,  Dissolution. 

of  franchises  as  dissolving  corporation,  9048. 

as  ground  for  forfeiting  charter,  9113. 
of  franchises  as  ground  for  quo  warranto,  4983. 

Normal  College 

as  corporation,  450  note,  and  see  Educational  Institutions. 

Notary  Public 

acknowledgment  of  incorporation  papers,  415. 

form  of  certificate,  415. 
competency  of  to  show  insolvency,  8615. 
disqualifications 

stockholder,  2486. 

officer,  2488. 

agent,  2488. 
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Notes  -        .   \ 

see  Bills  and  Notes. 

Notice 

"Notice  to  or  Knowledge  of  Officers  or  Agents  as  Chargeable  to 

Corporation"  is  the  title  of  a  subdivision  in  volume  4,  com- 
,  mencing  on  page  3428.    Reference  should  also  be  made  to  the 

index     heads     "Knowledge"     and     "Ignorance"     and     "Lis 

Pendens."  ,, 

as  aflfecting  binding  effect  of  injunction,  5172,  5173. 
as  affecting  bona  fide  holder  of  bonds,  1983-198^ 
as  affecting  bona  fide  holders  of  stock,  6488,  6302. 

unregistered  transfers,  6382. 

notice  to  purchaser   of  stock  that  it  is   not  fully  paid   up 
stock,  6284-6287. 
as  applied  to  taxation,  7958. 

as  condition  precedent  to  action  against  stockholder,  7415. 
as  condition  to  action  against  director,  3903. 

as  condition  to  holding  officers  liable  for  failure  to  file  report,  4192. 
as  condition  to  suits  by  or  against  corporations,  4264. 
as  essential  to  regulation  of  corporation,  7697. 
before  appointing  receiver,  8845. 
before  suing  on  calls  on  stock  subscriptions,  1540. 
by-laws  as,  1022. 

restricting  apparent  authority  of   officers,  3126. 
constructive  notice,  3451,  and  see  "Lis  Pendens." 
corporation  as  "person,"  70. 
in  case  of  sale  or  pledge  of  stock  by  executor  or  administrator, 

6452  et  seq. 
judicial,  see  Judicial  Notice, 
knowledge  as  imputed  to  officer,  3S0S. 

notice  to  one  as  notice  to  others,  3505. 

notice  to  officer  as  notice  to  him  individually,  350S. 

notice  to  officer  as  imputed  to  another  officer  as  individual, 
3505.  :, 

knowledge  distinguished,  3434. 
knowledge  obtained  outside  scope  of  duties  or  while  not  acting 

officially,  3437. 

of  director  of  bank,  3443. 

of  bank  president,  3443. 

of  employee  of  bank,  3443. 

where  agent  afterwards  acts  in  scope  of  employment,  3444. 
lis  pendens,  see  Lis  Pendens, 
mailing  of,  10329. 

of  adjourned  meeting  of  directors,  3053. 
of  application  for  leave  to  issue  receiver's  certificates,  8954. 
of  application  to  dissolve  corporation,  9167. 
of  authority  of  corporate  officers  and  agents,  3116-3128.- 
of  charges  where  officer  sought  to  be  removed,  3017. 
of  contents  of  will  where  stock  purchased  from  executor,  6452. 
of  corporate  powers,  1786  et  seq. 
of   election    to   return    stock,   6586. 
of  first  meeting  to  organize  corporation,  513-519. 
of  foreclosure  sale,  2381. 
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Notice — Continued. 

of  hearing  to  expel  member,  6757. 

of  insolvency  as  affecting  preferences  of  officers,  8765. 

of  lien  on  stock,  5957. 

of  limited  capacity  of  receiver  to  contract,  8928. 

of  meetings  of  directors,  3058.  , 

regular  meetings,  3058. 

special  meetings,  3059. 

meetings  of  executive  committee,  3062. 

when  excilsed,  3062,  3063. 

waiver,  3063,  3064,  3239. 

to  whom  gfiven;  3065. 

contents  of,  3065. 

form,  3066. 

service,  3067. 

length  of,  3067. 
of  meetings  of  stockholders,  2732-2751,  and  see  Corporate  Meet- 
ings. 
of  motion  to  enforce  individual  liability  of  stockholders,  4867. 
of  particular  facts,  3469. 

as  to  bona  fide  holders,  3470. 

as  to  negligence,  3471. 

as  to  fidelity  bonds,  3472. 
of  performance  of  condition  in  subscription  for  stock,  1286. 
of  powers  of  officers  or  agents  by  members  or  other  officers  of 

corporation,  3128. 
of  powers  of  officers  or  agents  to  persons  dealing  with  corpora- , 
tion,  3116. 

charter  powers,  3117. 

apparent  authority  rule  distinguished,  3118. 

actual  notice,  3119. 

constructive  notice,  3120. 

extraordinary  or  unusual  contracts,  3121. 

where  interests  of  officer  and  corporation  are  adverse,  3122. 

by-laws  as  notice,  3126. 
of  proceedings  to  voluntarily  dissolve  corporation,  9079. 
of  proposed  amendment  of  by-laws,  1067  notes, 
of  provisions  in  charter  of  foreign  corporation,  9387. 

charter  limitations,  9345. 
of  resignation  of  officer,  3004. 
of  revocation  of  subscription  to  stock,  1234. 
of  sale  of  stock  by  pledgee,  6674-6678. 
of  sale  of  stock  for  nonpayment  of  subscription,  1494. 
presumptions  as  to,  3078. 
question  of  law  or  fatt,  3506. 
ratification  as  affecting,  3504. 
service  of,  4489. 

stipulation  against  communication  of  knowledge,  3505. 
subsequent  termination  of  office  or  agency,  3450. 
time  of  obtaining  knowledge  or  receiving  notice,  3446. 

while  acting  in  particular  transaction,  3447. 

before  creation  of  agency,  3448. 

after  termination  of  agency,  3450. 
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Notice — Continued. 

to  agents  not  officers,  3454. 

to  attorney,  3456. 

to  board  of  directors,  3454,  3458. 

to  cashier  or  other  bank  employees  or  officers,  346S. 

to  collector,  3457. 

to  conductor  of  train,  3456. 

to  creditors  of  insolvency  as  affecting  voluntary  preferences,  8701. 

to  directors  individually,  3458. 

to  employees  generally,  3455. 

to  farm  hand,  3457. 

to  foreman,  3456,  3457. 

to  general  manager  or  superintendent,  3462. 

to  janitor,  3457. 

to  lodge  officers,  3456. 

to  medical  examiner,  3457. 

to  members,  3467. 

notice  of  expulsion,  6738. 
to  messenger  boy,  3457. 
to.  mine  boss,  3457. 
to  mine  timberman,  3457. 

to  officer  who  is  practically  the  corporation,  3462. 
to  officers  or  agents  as  notice  to  corporation,  chapter  on,  3428- 
3506,  vol.  3. 
.  general  rules,  3429. 

as  applied  to  corporations,  3430,  and  see  both  supra  and 
infra, 
to  officers  or  agents  of  banks,  3453,  3465. 
to  officers  or  agents  of  building  and  loan  associations,  3453. 
to  officers  or  agents  of  carriers,  3453. 
to   persons    dealing   with   corporate   agents,   3116. 
to  president,  3463. 
to  produce  papers  in  court,  4763. 
to  promoters  as  binding  on  corporation,  334. 
to  proxy  as  notice  to  stockholder,  2836. 
to  reorganization  committee,  8536. 
to  secretary,  3455. 
to  shipping  clerk,  3456. 

to  stockholder  as  notice  to  corporation,  54,  3467. 
to  sureties  to  fix  liability  on  bond  of  officer,  2990. 
to  traveling  salesman,  346/. 
to   treasurer,   3455. 

to  trustee  as  notice  to  bondholders,  8954  notes, 
to  vice  president,  3455. 
use  of  word  -trustee  as,  6448. 
waiver,  3063,  3064. 

power  of  president,  3239. 
want  of  notice  to  officer  as  want  of  notice  to  corporation,  3S06. 
what  constitutes  as  affecting  lien  on  stock,  5972. 
where  corporation, succeeds  partnership,  766-769. 
where  officer  or  agent  adversely  interested,  3472,  3122. 

reasons  for  rule,  3476. 

what  is  adverse  interest,  3477. 
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Notice — Cont'nued. 

where  officer  or  agent  adversely  interested — continued. 

joint  interest,   3480.   ^ 
as  applied  to  banks,  3480. 
particular   officers    or   agents,   3482. 
interlocking  officers  or  agents,  3484. 
-'dealings  between  corporation  and  partnership,  3488. 
independent  frauds  against  corporation,  3490. 
where  interested  officer  or  agent  sole  representative  of  cor- 
poration, 3492. 
sale  or  discount  of  negotiable  paper  by  director,  3498. 
where  officer  perpetrates  fraud  for  his  own  benefit,  3S01. 
who  may  rely  on,  34S2,  34S3. 

Novation 

acceptance   of  receiver's  certificates,  as,  8976. 

adoption  by   corporation   of  contract   of  promoter,   332. 

assignment  for  benefit  of  creditors  as,  8630. 

assumption    of    corporate    debts    by    another    corporation,    8404, 

8369. 
exchange  of  bonds,  2414. 
releasing  stockholders  from  liability,  749S. 
transfer  of  stock,  6273.  ' 

Nuisances 

civil  liability  for 

corporation,  1794,  S2S4. 

officers,  3802. 
criminal  liability  for 

corporation,  S392-S39S. 

officers,   3968. 

legislative  authority  as  defense,  5380-5382. 
law  as  to  as  applicable  to  corporations,  1751. 
liability  of  lessee,  2220. 

liability  of  purchaser  at  foreclosure  sale,  2394. 
power  of  corporation  to  sue,  4237. 

de  facto  corporation,  649. 
power  of  state  to  enjoinj  2586. 

Nul  Tiel  Corporation  • 

see  also   Corporate   Existence, 
plea  of,  4612,  4616,  10199. 

Nulla  Bona 

see  Executions. 

Number 

of  directors,  2953. 

by-law  as  to,  1108. 

effect  of  electing  less  than  required  number,  2967. 
of  incorporators,  158. 

of  purposes  for  which  corporations  may  be  formed,  198. 
of  receivers,  8834,  8860. 
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Number — Continued.  >  ' 

of  shares,  change  of  without  changing  total  par  value  of -stock. 

S727. 
of  trustees  to  act,  9229. 
of  votes  stockholder  has,  2815. 
to  decide  questions  at  meeting  of  directors,  3074. 
to  make  quorum,  3069. 

Nurse 

liability  of  hospital  for  negligence  of,  5354  note,  5359  note,  5363 

notes, 
power  of  railroad  company  to  donate  services  of,  2151. 

Nursery  Companies 

foreign   corporations,   what  constitutes  doing  business,   10019. 

O 

Oath     . 

see  also  Affidavits,  Notary  Public, 
of  corporate  officers,  2982. 
de  facto  officers,  3034. 
of  receiver,  8895. 
power  of  corporation  to  take,  1812. 

Objections 

estoppel  to  urge,  see  Estoppel, 
ratification,  see  Ratification, 
to  jurors,  see  Challenges,  Jury, 
to  pleadings,  see  Pleading, 
waiver,  see  Waiver. 

Objects  for  Which  Corporation  May  Be  Created 

see  also  Kinds  of  Corporations. 

chapter  on,  163-262,  vol.  1. 

acqjiiring  and  holding  stock  in  other  corporations,  249. 

agricultural  purposes,  235.  , 

flour   mill   company,  235. 

rice  company,  235. 
as   limited   by   statutes,    164. 

in   Pennsylvania,   165  notes. 

in  Texas,   165  notes. 

what  law  governs,   167. 

subsequent  amendments,  167. 

as  de  facto  corporation  where  created  for  purpose  not  author- 
ized by  statute,  167. 

where   one   of   purposes   is   within   statute,    169. 

liberal  construction  of  statutes,  170. 

attempt  to  incorporate  under  inapplicable  statute,  189. 

railroad,  192. 

street  railroad,  192.        '■ 

general  words  in  statutes  defining  object,  193. 

"for  any  other  lawful  business  or  purpose,"  193. 

rule  of  ejusdem  generis,  193,  197. 

mining,  mechanical,  and  other  industrial  pursuits,"  194,  196. 
IX    Priv.  Corp.— 62  ' 
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Objects  for  Which  Corporation  May  Be  Created-^Continued. 

as  limited,  by  statutes — continued. 

investment  companies,  194. 

live  stock  association,  19S. 

insurance  companies,  195. 

telephone   company,   197,    198. 

bicycle  club,  198. 

automobile  club,  198. 

gas  company,  198. 

electric  light  company,  198. 

number  Of  purposes  for  which  corporation  may  be  formed, 
198. 

use  of  word  "or,"  201-204. 

incompatible  purposes,  205. 

unlawful  purposes  as  surplusage,  206. 

powers  of  secretary  of  state,  207. 
benevolent,  charitable,  literary  or  educational  purposes,  235. 

relief  fund  companies,  237. 

medical  college,  237. 

investment  companies,  238. 

home  for  indigent  and  infirm,  238. 

theosophical  companies,  239. 

historical  society,  239. 

academy  society,  240. 

exposition  companies,  240. 

patriotic  companies,  240. 

athletic  exhibitions,  241. 
foreign  corporations  doing  business  for  which  domestic  corpora- 
tion cannot  be  created,  9402. 
general  rule,  163. 
how  character  of  corporation  determined,  207. 

solely  from  charter,  207. 

where  incorporating  papers  fail, to  state  purpose,  208. 

what  constitutes  charter,  209. 

construction  of  charter,  211. 
industrial  pursuit  corporations,  233. 

express  cornpanies,  233. 

mercantile  companies,  234. 

street  car  companies,  234. 
manufacturing  or  mechanical  purposes,  217. 

manufacture  defined,  217. 

gas  companies,  218,  221. 

mining  companies,  218. 

water  companies,  218.  --' 

newspaper  companies,  219. 

dock  companies,  219. 

ship   building  companies,  219. 

packing    companies,    219. 

elevator   companies,   220   notes. 

distilling  companies,  221. 

telegraph  or  telephone  company,  221.  ' 

mill  companies,  221. 
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Objects  for  Which  Corporation  May  Be  Created — Continued.- 

manufacturing  or  mechanical  purposes — continued. 

electric  light  companies,  221. 

power  companies,  221. 

printing  and  publishing  companies,  222. 

lumber   companies,   222. 

oil  refining  companies,  223. 

mineral  water  companies,  223. 

bridge  companies,  224. 

ice  companies,  224;  225. 

coke  companies,  227. 

laundry  companies,  228. 

building  companies,  229. 

what  law  governs,  226. 
miscellaneous  purposes,  256. 

detecting  v,iolation  of  game  laws,  257. 

building  and  repairing  wharf  boats,  257. 

renting  automobiles,  257. 

livery  business,  257. 

guaranteeing  bonds,  257. 

loaning  money,  258. 

plumbing,  258. 

building  and  loan  associations,  259. 

company  to  act  as  agent  or  broker,  259. 

power  companies,  ^60. 

trackless  trolley  companies,  260. 

fidelity  bond  companies,  261.  ' 

liquor  companies,  261. 
,     marriage  companies,  261. 

street  car  companies,  262. 

stock  jobbing  companies)  262. 
national  corporations,  171. 

railroad  companies,  172. 

telegraph  companies,  172. 

bridge  companies,  172. 

national  banks,  172. 

corporation  for  territories,  173. 

corporation  for  District  of  Columbia,  175. 
pecuniary  profit  purpose,  242. 

educational  institutions,  243. 

racing  association,  243. 

insurance  company,  243. 

land  company,  243. 
practice  of  law  or  medicine,. 253. 

dentistry,  255. 
prohibition  against  unlawful  or  injurious  purposes,  176. 

contrary  to  public  policy,  176. 

"any  lawful  purpose,"  176. 

presumptions,  178. 

question  as  one  of  local  law,  178. 

holding  stock   in  other  companies,   l79.         . 

monopoly,  179-182. 

interference  with  interstate  commerce,  182. 
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Objects  for  Which  Corporation  May  Be  Created — Continued, 

prohibition  against  unlawful  or  injurious  purposes-^continued. 

aiding  rebellion,  182. 

marriage  association,   183. 

military  organization,   183. 

lottery,  183. 

gambling  in  grain  futures,  183. 

sale  of  liquor,  184. 

Sunday  violation,  184. 

violation  of  statutes  as  to  stock,  184. 

insurance  against  theft,  184. 

stock  brokerage,  184. 

religious  corporations,  185. 

Christian  Science,  18S. 

electropathic  institute,  186. 

company   organized   to   consolidate   with   other   corporations, 
186. 

as  defense  to  action  to  recover  unpaid  subscription,'  186. 

corporation  as  void,  188. 

to  accomplish  fraud,  188. 

liability  as  partners,  7549. 
public  or  internal  improvement  purposes,  246. 

pipe  line   companies,  248. 

water  companies,   248. 

storage  companies,  248. 

heating  companies,  248. 

dam  companies,  248. 
real  estate,  dealing  in,  243. 

leasehold  estates,  244. 

Masonic  societies,  246. 

holding  property  in  trustj'  246. 
scientific  purposes,  241. 

rifle   club,   241. 

theosophy  club,  242. 
statement   of   objects   in   incorporation   papers,   212,   394. 

as  condition  precedent,  213. 

mode  of  stating,  396,  214. 

surplusage,  215. 

powers  of  secretary  of  statCj  216. 
trade  and  commerce  corporations,  229. 

stock  exchange,  231. 

ice  companies,  231. 

gas  companies,  231. 

water  companies,  231. 

land   companies,   232. ' 
waiver   of   illegality   of   purpose,    171. 

Obligation  ; 

see  also  Impairment  of  Obligation  of  Contracts, 
as  debt,  3892,  and  see  Debts.  ,  ■ 

contract  note_  as,  1990,  1991, 

Occupation 

see  Use  and  Occupation. 
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Occupation  Tax 

see  Taxation. 

Odd  Fellows 

dissolution,  effect  of  on  title  to  property,  9192. 

Odd  Fellows  Hpme 

exemption  from  taxation,  8236  note. 

Offenses 

see  Criminal  Law. 

Offenses  Against  the  Person 

criminal  liability  of  corporation  for,  5390,  5391,  and  see  Criminal 
Law. 

Offer 

of  stock  to  corporation  before  sale  to  others,  6262,  6266. 

Offer  and  Acceptance 
sale  of  stock,  6494. 

time  for  acceptance,  6495. 
subscription  to  stock,  1128-1134. 

offer  before  and  acceptance  after  creation  of  corporation,  1136. 

necessity  for  formal  accepltance,  1141. 

Offer  of  Reward 

see  Rewards. 

Of&ce 

acceptance  of,  2982,  3965. 

adding  title  of  in  signature,  see  Execution  of  Corporate  Instru- 
ments. 

agreements  as  to,  2956-2959. 

designation  of  by  foreign  corporation,  9330. 

failure  to  keep  within  state  as  groiind  for  forfeiting  charter,  9112. 

license  fee  on  foreign  corporation  for  maintaining,  9913. 

maintenance  of  by  foreign  corporation  as  doing  business,  9998. 
so  as  to  be  subject  to  service  of  process,  10309,  10310. 

power  'of  corporation  to  establish,  1798. 

power  of  directors  to  change,  3177,  3157. 

power  of  receiver  to  lease  rooms  for,  8931. 

proceeds  of  sale  of  as  belongittg  to  corporation,  3568'. 

requiring  uptown  express  office,  7764. 

violation  of  charter  as  to  place  of  as  requiring  forfeiture  of  charter, 
9088. 

what  constitutes   office   in  xorporation,  4991. 

what  constitutes  office  of  corporation,  3053. 

Officers 

The  chapter  on  "Directors,  Other  Officers  and  Agents"  commences 
on  page  2936  of  volume  3  and  extends  to  page  3970  of 
volurne  4.  A  .rpf;erence  to  the  table  of  contents  on  pages 
2936-2946  in  volume  3  and  pages  3363-3377  of  volume  4  will 
show  the  wide  scope  of  the  matters  treated  therein. 

chapter  on,  2936-3970,  vols.  3,  4. 

acceptance  of  office,  2982. 
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Officers — Continued. 

accounting,  see  Liabilities  of  Officers. 

for  secrets  profits,  3S46-3S69,  8633,  8348. 
acquiring  adverse  title  or  interests,  3521-3546. 

by  assignment  of  corporate  contract,  3525. 

by  renewal  of  lease,  3526. 

by  purchases  in  general,  3527. 

by  purchase  of  leased  property,  3526. 

by  purchase  of  claims  against  the  company,  3528-3534. 

by  purchase  at  judicial  or  execution  sale,  3534^3546. 
.  by  redemption  from  judicial  sale,  3527. 
actions  by,  see  Actions, 
acts   of   as   acts   of  corporation,   within   rule   as   to   forfeiture   of 

charter,  9091. 
acts   of  as   delegated  powers,  2948. 
acts  of  as  ultra  vires,  2574. 

admissions  of  as  binding  corporation,  3327-3361,  and  see  Admis- 
sions, 
admissions  of  as  binding  stockholders,  3361. 
agents  distinguished,  2947,  2948.  ' 

apparent  authority,  3099-3116,   and   see   Powers   of   Officers, 
appointment,  2959-2971. 

appointment  of  receiver  as  substitute  for  after  dissolution,  9241. 
,       as  agents,  3507-3513. 
as  creditors,  3569-3576. 

receiverships,  8969. 
as   eligible   to   appointment  as   receiver,   8889,  8890. 
as   fiduciaries,  3507-3513,  3518. 

relationship  towards  subsidiary  corporation,  3518. 

termination,  3520. 
as  insurer,  3518. 

as  laborers  or  workmen  within  priority  statutes,  8984. 
as  trustees,  3507-3S13. 
authority  of,  see  Powers  of  Officers, 
bonds  of,  2983-2990,  and  see  Official  Bonds, 
borrowing  money  from  corporation,  see  Borrowing  and  Loaning 

Money, 
bribes,  duty  to  account  to  corporation  for,  3560. 
by-laws  as  binding,  1024  note,  1026. 
by-laws  as  to,  1105. 

removal,  1107. 

powers  and   duties,   1109. 
care  required  of,  see  Liabilities  of  Officers, 
collateral  attack,  3026. 

commissions  on  sales  by  or  to  corporation,  right  to,  3564. 
common  officers  as  affecting  validity  of  dealings  between  corpora- 
tions, 3639. 

as  invalidating  consolidation,  8420. 

illegal   preferences   of   corporation    having   common    officers, 
8771. 
compensation  of,  chapter  on,  3973-4040,  and  see   Compensation, 
contracts   and   dealings   with   corporation,   3576-3656. 

as  void  or  voidable,  3580. 
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Officers — Continued. 

contracts  and  dealing  with   corporations — continued. 

subject  to  careful  scrutiny,  3581. 

effect  of  unfairness  or  bad  faith,  3583. 

effect  of  insolvency  of  corporation,  3586. 

effect  where   officers  adversely  interested  represent  the  cor- 
poration, 3588-3595. 

effect  where  corporation  represented  by  other  officers,  3595- 
3599. 

when  officer  can  be  said  to  represent  corporation,  3604-3611. 

how  individual  interest  evidenced,  3612-3618. 

application  of  rules  to  particular  transactions,  3618-3631. 

transactions  between  corporations  with  one  or  more  common 
officers,  3631-3643. 

who  may  attack,  3644,  3645. 

ratification  or  authorization,  3645-3651. 

laches,  3651-3653. 

return  or  payment  as  condition  to  right  to  rescind,  3655. 
contracts  for  corporation,  sec  Powers  of  Officers, 
contracts   limiting  acts   of,   2956-2959. 
creditors,  rights  as,  3569. 

power  to  take  security,  3570. 

appropriation   of  property  to  payment  of  claim,  3575. 

estoppel,  3576. 
criminal  liability,   see  generally   Criminal   Law. 

•of  corporation  for  acts  of,  5382,  5383,  5388  et  seq.,  5408. 
de  facto,  see  De  Facto  Officers, 
dealings  with  corporation,  see  supra, 
death  of  as  dissolving  corporation,  9047. 
declarations,  see  Admissions, 
delegation  of  authority 

by  directors  to  others,  3144-3151. 

by  executive  committee,  3151. 

by  officers  not  directors,  3152. 
directors  as,  2950,- 8984,  1107,  1113  note,  and  see  Directors, 
discharge  of,  power  of  president,  3208. 
dissolution   as   terminating  powers   of,   9176. 
duties,  see  Liabilities  of  Officers. 

mandamus  to  compel  performance  of,  5046  et  seq. 
earnings  outside  office,  right  to,  3561. 

compensation   earned   as    receiver,   3562. 
effect  of  knowledge  of  on  corporation,  see  Notice, 
election  of,  2959-2971,  and  see  Corporate  Meetings. 

by  whom,  2960-2963. 

time  and  mode,  2963-2967. 

mandamus  to  compel,  2967. 

who  may  question,  2967. 

agreements  as  to,  2969,  2956. 

presumptions  in  favor  of,  2971. 

as   condition   to   corporate    existence,   381    note. 

as  included  in  organization,  480. 
.as  regulated  by  by-laws,  1106. 
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Officers — Continued. 

election  of — continued. 

as    presumption    of    acceptance    of    charter,    471. 

at  first  meeting  of  corporation,  498. 

irregularity  or  illegality  of  as  releasing  stock  subscriptions, 

1456. 
statement  in  incorporation  papers  as  to  place  of,  401. 
failure  to  elect  as  dissolution  of  corporation,  9045. 

eligibility,  2972-2982. 

by-laws,  2973,   1105. 

stockholder,  2973-2978. 

unregistered  transferee  of  stock,  6347. 

residence,  2978. 

citizenship,  2978. 

bankruptcy,   2979. 

married  women,  2980. 

who  to  decide,  2980. 

effect  of  want  of,  2980,  2981. 
presumptions  as  tto,  932. 
embezzlement  by,  see  Embezzlement, 
engaging  in  rival  business,  3519. 
estoppel, ,  3428,  and  see  Estoppel. 

to  deny  corporate   existence,   730,   732,   734. 

to  dispute  title  of  corporation,  3519. 
examination  before  trial,  4764. 
expiration  of  office,  2996-3000. 
first  officers,  2946. 

garnishment  of  property  in  hands  of,  4843. 
gifts  to  by  third  persons  as  belonging  to  corporation,  3560. 
good  faith,  necessity  for,  3517. 
holding   over,    3000-3002. 
implied  powers,   see  Powers  of  Officers  and  titles   of  particular 

officers, 
injunctions  as  binding  on,  5170. 
insuring  lives  of  officers,   1799. 
inventions  of,  right  to,  3561. 

issuance  of  stock  to  induce  person  to  become,  5816. 
knowledge  of,  see  generally  Knowledge,  Notice. 

as  notice  to  corporation  as  to  watered  stock,  5943. 

as  essential  to  ratification,  as  imputable  to  corporation,  3390. 
liabilities  of,  see  Liabilities  of  Officers, 
liability  of  corporation,  contempt  by,  5560  et  seq. 

as  affected  by  liability  of  officer,  5573,  5574. 
loans  by  corporations  to  their  officers,  2703. 
loans  by,  personal  profits,  3568. 
loans  to  as  loans  to  corporation,   1897. 
managers  as,  2951. 
mandamus,  see  Mandamus, 
meeting  of  stockholders,  who  may  preside,  27S8,^nd  see  Corporate 

Meetings, 
misconduct,  see  Liabilities  of  Officers. 

as  ground  for  receiver,  8868. 
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Officers — Cont.nued. 

mode   of  acting,  2955. 

mode  of  executing  corporate  papers,  see  Execution  of  Corporate 

Instruments.  ' 
necessity  for,  2952. 

nonresidence  of  as  ground  for  forfeiture  of  charter,  9113. 
notice   to   or   knowledge   of  as   notice   to   corporation,   .3428-3507, 

and  see  Notice, 
oath  of  ofHce,  2982.  ' 
of  foreign   corporations,  9689. 

removal,  9689. 

trying  title  to  office,  9690. 
of  subsidiary  corporation,  2955. 

particular  officers,   see   President,   General   Manager,   Vice   Presi- 
dent, etc. 
parties,- proper  or  necessary  co-defendants,  4511. 

as  necessary  party  to  action  to  dissolve  corporation,  9146. 

as  necessary  party  in  application  for  receiver,  8894. 
patents  of,  right  to,  3561. 

payment  of  by  third  persons  for  services  as  such,  3569. 
payment  to  to  procure  election  to  corporate  office,  3568,  3569. 
penalties,  see  Penalties. 

power  of  corporation  to  mortgage  to  secure  debts  of,  2244. 
power  of  corporation  to  pay  gratuity  to,  2150. 
powers  of,  see  Powers  of  Officers, 
preference   of  as   creditors,   8752,   9469. 

where   corporation   solvent,  8752. 

where  corporation  insolvent,  8753-8762. 

where  fraudulent,  8762. 

what  constitutes  insolvency,  8764. 

knowledge  of  insolvency,  8765. 

effect  of  resignation  of  officer,  8765. 

mode  of  preferring,  8766. 

compensation  as  illegal  preference,  8767. 

by  levy  of  attachment  or  execution,  8768. 

officers  liable  as  sureties,  etc.,  8769. 

corporation  having  same  officers,  8771. 

relatives  of  officers,  8772. 

effect  of  officer's  negligence   or  mismanagement,   8772. 

statutory  prohibition,  8778. 

professors  as,  2952. 

profits   made  by  as  belonging  to   corporation,   3546-3569. 

where  corporation  unable  to  act,  3554. 

secrecy  as   essential  element,  3555. 

good   faith   as   immaterial,   3556. 

want  of  injury  to  corporation  as  immaterial,  3556. 

lawfulness   of  means  as   immaterial,   3556. 

ultra  vires  as  immaterial,  3557. 

contracts  as  contrary  to  public  policy,  3557. 
proof   of;  2959. 
public,  see  Public  Officers, 
purchase  by  at  judicial  or  execution  sale,  3534-3546. 

when  voidable,  3536-3540. 
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Officers — Continued.  ' 

purchase  by  at  judicial  or  execution  sale — continued. 

to  protect  debt  or  rights  of  officers,  3540. 

effect  of  insolvency  of  corporation,  3543. 

ratification,  laches  and  estoppel,  3545.        '  .  ( 

who  may  attack,  3545. 
purchase  by  at   tax  sale,   3545. 
purchase  of  claims  against  corporation,  3528-3534. 

right  to  enforce  for  face  of  debt,  3529. 

after  termination  of/ fiduciary  relationship,  3534. 
purchase  of  stock  from  stockholders,  3803-3807. 

officer  as  trustee,  3803. 
purchaser  of  bonds  from  as  bona  fide  holder,  1986. 
qualifications,  see  eligiblity,  supra. 

quo  warranto,  3018,  2857,  4989,  and  see  Quo  Warranto, 
ratification  of  acts  of,  3377-3428,  and  see  Ratification. 
reinstatAient  of,  3014, 

mandamus  to  compel,  5053. 
relation  to  creditors,  3516.   , 

as  trustees;  3516. 
relation   to   individual   stockholder?,   3514. 

as   trustee,   3514. 

remedies  to  determine  title  of,  3018-3027. 

equity,  3020-3022,  2858. 

mandamus,  3019,  2857. 

quo  warranto,  3018,  2857. 

statutory  remedies,  3022-3026,  2866. 

collateral  attack,  3026. 
removal  of,  3006-3018. 

inherent  power,  3006. 

express  power,  3008. 

who  may  rernove,  3010. 

grounds  for,  3016. 

resort  to  courts,  3011. 

prevention  of,  3014. 

conditions   and  procedure,  3017. 

by-laws  as  to,   1107. 

by  courts  of  another  state,  9689. 
reports  of,  see  Reports. 

representations  by  as  binding  company,  1345. 
resignation,  3002-3006. 

right  to  resign,  3002. 

form  of,  3003. 

notice  and  acceptance,  3004. 

agreerrient  for  consideration,  3005,  2956-2959. 

effect,  3005. 

as  dissolving  corporation,  9047.  ' 

rewards,,  right  to,  3S62I 
right  to  obtain  preference  by  levy  where  corporation  insolvent, 

4902. 
salary,    see    Compensation.  ,    ; 

sale  of  influence,  3520. 
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Officers — Continued. 

sale   of  office,  duty  to  account  for   proceeds,  3S68.  ' 

sale  of  stock  by,  personal  profits,  3566. 

sales  by  to  corporation,  3622,  3S63. 

scope   of  authority,   see   Powers   of  Officers. 

seal   of  as   seal   of   corporation,    1721. 

secret  profits,  3S46-3S69,  8633. 

secrecy  as  essential  element,  3SSS. 

right  of  successor  corporation  to  sue  to  recover,  8348. 
service  of  process  on,  see  generally  Service  of  Process. 

officer  or  agent  of  foreign  corporation,  10208,  10335  et  seq.,  and 
see  Service  of  Process. 

where    fraudulently    brought   within    jurisdiction,    10418. 

in  action  against  foreign  corporation  where  officer  casually  in 
•»  state,  10402. 

showing  of  authority  to  execute  affidavits,  243S. 
signature,  see  Execution  of  Written  Instruments, 
speculations  by,  right  to  profits,  3563. 
statement  as  to  in  incorporation  papers,  401. 
stockholders'    suits   for   wrongs   of,   6916,   and    see   Stockholder's 

Suits, 
subscriptions,  see  Subscriptions  to  Stock, 
term  of  office,  2996-3000. 

for    life,    2997. 

election  of  successor,  2998. 

coextensive  wjth   directors,  2998. 

inconsistent   acts   as   terminating,  2998. 

disposing  of  stock,  2999. 

shortening  term,   3000. 

holding  over,  3000. 
title  to  corporate  property,  3518. 
trade    secrets,    restraining    disclosure    of,    3520. 
transfers  to  by  corporation  as  fraudulent,  8663. 
trustee,  officer  as,  3507-3513,  3803. 
trustee  of  mortgage,  officer  as  eligible,  2308. 
want  of  as  ground  for  receiver,  8874. 
who  may  be  served  with  process,  4412  et  seq. 
who  may  issue  forged  stock  so  as  to  bind  corporation,  5776. 
who  may  make  acknowledgments,  2484. 

Official  Bonds 

acceptance,  2986. 

as   covering  unauthorized   issue  of  stock,   5785. 
by-laws  requiring,   1110. 
director  as  surety,  2985. 
duration  of  liabjHty,  2990. 

effect   of   promotion   or    change   of   duties,   2986. 
form,  2984. 

:  fraud  in  inception  of,  2985. 
joint  cr  several,  2984. 

knowledge  of  offi'-.er  or  agent  as  imputable  to  corporation,  3472. 
liability  of  directors  for  failure  to  require,  3731. 
limiting  liability,  2990. 
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Official  Bonds — Continued. 

necessity  for,  2983. 

negligence  of  obligee   or  officers  as  defense,  2989. 

notice  to  sureties,  2990. 

recording,  2984. 

release  of  sureties,  2986. 

signature,  2984. 

what  constitutes  breach,  2987. 

Offset 

see  Set-Off  and  Counterclaim. 

oa 

federal   regulation   of   pipe   line   companies,    7663. 
purchase  of  by  foreign   corporation   as  constituting  doing  busi- 
ness, 9984. 
sale  and  installation  of  oil  tanks  as  interstate  commerce,  9620. 
sale  of  as  interstate  commerce,  9601. 

Oil  Companies 

consideration   for    issue    of   stock,   S821. 

dissolution  on  ceasing  to  do  business,  9165. 
net  profits,  what  are,  6105. 
power  to  lease  oil  lands,  2l87. 
specific  performance  of  contract  to  sell  stock  of,  6615. 

Oil  Leases 

as   consideration   for   issue  of   stock,   5821. 

Old  Age 

see  also  Pensions. 

as  excuse  for  director,  3715. 

Oleomargarine 

corporations  as  within  statutes  as  to,  5378. 

Omissions 

see  Blanks. 

Omnia  Acta  Rite  Esse  Praesumuntuf 

application   of,   1786,   1867,  3078. 

One  Man  Companies 

see  also  Corporation  Sale. 

acquisition  of  all  of  stock  by  one  person  as  dissolving  company, 
9047;-  ■'•    '■-    ^  'if  I       <       ': 

as  ground  for  dissolution,  9124. 
corporation   as   sole   stockholder,   2089, 
declaration  of  dividends,  ^109^ 

liability  of  stockholder  for  debts  of  company,  7146,  7256. 
liability  of  stockholder  for  misappropriation  of  assets,  3752. 
necessity  for  joinder   of  stockholder  as   party   in   actions  by   or 

against   corporation,   S3, 
power  of  stockholder  to  convey  corporate  property,  21. 

to  secure  individual  indebtedness,  1775. 
right  of  stockholder  to  defend  suits,  6878. 
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One  Man  Companies — Continued. 

right  of  stockholder  to  set  off  demands  due  him  in  action  against 

corporation,  S3, 
right  of  stockholder  to  sue,  6862,  6869. 
rights  and  liabilities  of  stockholder  in  case  of  torts,  52. 
rights  of  stockholder  to  profits  of  corporation,  6063  note, 
stockholder  and  corporation  as  separate  legal  entities,  47. 
who  may  object  to  acts  of  stockholder,  1778. 

Operating  Company 

what   is,   8320   note. 

Operating  Expenses 

priority  of  claim  for,  8988  et  seq. 

expenses  before  appointment  of  receiver,  8991  et  seq.,'  8999. 

distribution    of   proceeds    of    foreclosure    sale,   24-20. 
receiver's  certificates  for,  8951. 
what  are,  rate  regulations,  7867. 

Operation 

compelling  company  to  continue,  75^18,  7740,  and  see  Mandamus, 
Governmental   Control. 

Opinions 

as  admissions,  3336. 
as  fraud,  6521,  6529. 

Opponents 

see    Adverse    Interests,     Majority    and    Minority    Stockholders, 
Competition,  Competitors,  Monopolies. 

Options  1  ,,    .' 

appurtenant  to  stock  as  belong;ing  to  life  tenant;  6|1?2-61^6.  . 
by  quasi  public  corporation  t,(j.^city,  2172.  ,t 

on, granting  frfinchise^, 2175.  ',, 

exchange  of  bonds  for  stock  or  new  bojids,  1967-1972, 
exchange  of  one  kind  of  stock  for  another,  6043. 
of   corporation    to    piirchase    stock   before    sale   to    others,   6262, 

6263,  6266.        ,  ' 

payment  for  stock  by,  5811,  5821,.  5844.   , 
power  of  assignee  for  benefit  of,  creditors  to  give,  8632. 
power  of  lessor  to  give  option  to  purchase,  2183. 
specific  performance,  6623. 
time  for  exercise  of,  6052,  ,6501. 
to  purchase  stock,  6499. 

consideration,  6500. 

time  for  exercise, ,6501. 

when  title  passes,  6570. 
to  repurchase  stock,  6583-6587. 
to  resell  stock  to  corporation,  1317,  1331. 
Or 

effect  of  -svord  in  statute,  201-205. 

Oral  Contracts 

subscriptions,  see  Subscriptions  to  Stock, 
validity  of,  2436. 
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Oral  Evidence 
see  Evidence. 

Ordinances 

see  also  By-Laws. 

as  impairing  obligation  of  contracts,  7690. 

duty  of  purchaser  of  bonds  to  take  notice  of,  1984. 

interference  with  interstate  commerce,  9S53,  and  see  Commerce. 

review  of  by  public  service  commission,  7680. 

Ordinary  Business 

powers  of  cashier  as  including,  3315. 

Ordinary  Care 

as  test  of  liability  of  officers,  3700. 
what  constitutes,   3701-3707. 
Ores 

see  Mining  Companies. 

Organization  of  Corporations 

chapter  on,  47S-S28,  vol.  1. 

acceptance  of  charter  as,  482. 

adoption  of  by-laws  as,  480. 

as  including  creation,  475-479. 

as  including  subscription  and  payment  for  stock,  482. 

as  raising  presumption  of  acceptance  of  charter,  471. 

choosing  officers  as,  480.    i 

corporate  records  and  books  as  evidence  of,  925. 

defects  in  as  making  stockholders  personally  liable,  7195. 

defects  in  as  precluding  de  facto  corporation,  617. 

distinguished   from   user   of   franchises,   9117. 

estoppel  to  set  up  want  of  organization,  489. 

liability  of  officers  for  debts  incurred  before,  7551  note. 

necessity  for,  483,  882.  ' 

to  existence  after  creation  of  reorganized  company,  8571. 

by  foreign  corporation  to  become  domesticated,  9311. 
obtaining  authority  to   do  business  as  equivalent,  478. 
of  reorganized  company  in  sister  state,  8533. 
organization  before  corporate  existence,  498. 

election  of  officers,  498. 
place  of,  499-504. 

outside  state,  499-504,  3055,  679. 

de  facto  corporation,  501. 

de  facto  officers,  501. 

estoppel  to  deny  corporate  existence,  SOI,  679. 

curing  defect,  504. 
powers  before  organization,  486. 
presumptions  in  favor  of,  491. 
procedure  to  effect,  504-528. 

commissions  to  obtain  stock  subscriptions,  505.  ' 

qualification  of  commissioners,  509. 

powers  of  commissioners,  509. 

duties  of  commissioners,  511. 
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Organization  of  Corporations — Continued. 

procedure  to  effect — continued. 

termination  or  revocation  of  commissioners'  autiiority,  512. 

notice   of  first  meeting,   513-519. 

by  whom  notice  given,  514. 

time  for  giving  notice,  515. 

form  and  contertts  of  notice,  515. 

service  of  notice,   516. 

effect  of  failure  to  give  notice,  516. 

waiver  of  notice,  516. 

estoppel  to  allege  want  of  notice,  517. 

postponement  of  meeting,  520. 

who  may  participate  in  meeting,  526. 

mode  of  conducting  meeting,  521. 

proxies,  521.  ' 

report  of  proceedings,  521-524. 

certificate  of  organization,   523-528. 

recording  certificate,  525-528. 
provisions  as  to  as  conditions  subsequent,  488. 
provisions   as   to   as   directory,  488,   382. 
representations  as  to  as  fraud,  6531. 
statutory  liability  of  officers  for  defects  in,  3865. 
time  for,  491-498. 

failure  to  comply  with  statute  as  precluding  de  jure  corpora- 
tion, 495. 

failure  to  comply  with  statute  as  forfeiture  of  charter,  495. 

filing  certificate  of  organization,  496. 

statutes  as  self-executing,  496. 

noncompliance  as  affecting  existence  of  de  facto  corporation, 
617. 

statutes   as   conditions  subsequent,  496. 

waiver,  497. 
waiver  by  state  of  defects  in,  388. 
want  of  as  defense  to  stock  subscriptions,  1292. 
what  law  governs,  9672. 

Origin  • 

of  corporations,  2. 

Original  Directors  , 

selection,  2960. 

Original  Packages 

sales  in  by  foreign  corporations,  9596. 

Orphan  Asylum 

as  de  facto  corporation,  623  note. 

Ostensible  Authority 
definition,  3105. 

Other  Process 

meaning  of' phrase,  5819  note,  8983  note. 


10890  INDEX. 

[Betereiices  are  to  pages. — Vol.   1,   pp.   1-1114;  Vol.   2,   pp.   1116-2223;  Vol;  8,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5.    pp.    4673-6986;    Vol.    6.    pp.    6987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10622.1 

Ouster 

by  quo  warranto,  4987-4992. 

of  foreign   corporations,   see   Foreign   Corporations. 

judgment  of,  9148,  and  see  Dissolution. 

ultra  vires  acts  as  ground,  2585. 

Outside  State 

see  also  Foreign   Corporations,  Nonresidents. 

acknowledgments,  2484. 

actions  against  corporate  officers,  3960-3962,  6228. 

actions  against  corporation  outside,  10202  et  seq.,  and  see  Foreign 

Corporations.         ' 
actions  against  stockholder 

statutory  liability  for  corporate  debts,  7463. 

on  unpaid  subscriptions,  7126. 

for  contribution,  7515. 
actions  by  liquidating  trustees,  9235. 
actions  by  receivers,  9782,  8935. 

actions  by  trustee  after  dissolution   of  corporation,  9711. 
assignment  of  mortgage,  power  of  president,  9350. 
assignments  for  benefit. of  creditors,  9728... 
conflict  of  laws,  see  What  Law  Governs, 
corporate   books   and  papers,  4046,   1785. 
corporate  existence  outside,  1783. 
corporate  powers  generally,  820,  1783-1786. 

as  dependent  on  charter,  1784. 
corporation   as   out  of  the  state  for  purposes   of  attachment   or 

garnishment,   862,   and   see   Foreign    Corporations, 
effect  of  dissolution  of  corporation,  9175. 
effect  of  judgment  against  foreign  corporation  iij  another  state, 

10211. 
enforcement   of   contribution   against   stockholder,   7515. 
enforcement  of  statutes,  3960,  6228. 

penal  statutes,  3961. 

liability  of  directors  for  illegal  payment  of  diyidends,  6228. 

statutory  liability  of  stockholders,  7463  et  seq. 
enforcing  liability   of   stockholdei-s   to   creditors   on   unpaid   sub- 
scriptions,  7126.  :" 
executing  corporate  mortgage,  2289. 
extraterritorial  effect  of  statute  continuing  existence  of  dissolved 

corporation  for  purpose  of  winding  up,  9212.:  'l.i 

failure  to  keep   general  offices,   etc.,   inside   state   as   ground   for 

forfeiting  charter,  9112. 
foreign  corporation  as  out  of  the  state  within  statute  of  limita- 
tions, 859,  10266  et  seq.,  and  see  Foreign  Corporations, 
issuance  of  certificate  of  stock,  5750. 
jurisdiction   against   foreign   corporation   where   cause   of   action 

arises  outside  state,  10217,  10222. 
levy  on  shares  of  stock,  5640. 
meetings   of  directors,   3054. 
meetings  of  stockholders,  2726. 
officer  elected  outside   as   de  facto   officer,  3032. 
power  of  corporation  to  change  domicile,  820  notes, 
powers  of  water  or  reservoir  companies,  1784. 
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Outside  State — Continued. 

receiverships,  see  Receivers,  Foreign  Corporations, 
right  to   inspect  corporate   books   kept   outside,  4122. 
service  of  process,  4456,  10319,  and  see  Service  of  Process, 
statutes    relating    to    foreign    corporations    as    applicable    out    of 
state,  10049.  ..       *    . 

status  of  prohibited  contract  in  other  jurisdictions,  10076. 

application  to  contracts  made  in  other  states,  10078. 
taxation  of  property  located  outside,  8094. 

bonds  owned  by  nonresidents,  8179-8181. 

Outstanding 

meaning  of,  9187. 

Overdrafts 

as  showing  insolvency,  8617. 
liability  of  officers  for,  3681. 

Overdue  Bonds 

see  Bonds. 

Overhead  Charges 

rate  regulation,  7864. 

Overissue 

as  affecting  priority  of  bonds,  2411. 
implied  warranty  on  sale  of  stock,  6582; 
of  stock,  what  is,  5708,  and  see  Stock. 

Overseers  of  the  Poor 

as  quasi  corporations,  118. 

Oversubscription 
to  stock,  1611.. 

Overvaluation 

see;  Rates. 
Ownership 

see  also  Title. 

abutters,  see  Abutting  Owners. 

adjoining,  see  Adjoining  Owners.  '     '     '•  ■'• 

corporate  powers,  see  Powers  of  Corporations. 

joint,  see  Joint  Ownership,  Tenants  in  Common. 

of  corporate   property,  see   Property. 

of  franchises,  2112. 

of  land  in  another  state  as  doing  of  business  by  foreign  corpora- 
tion, 9995,  10305.  ..,...; 

of  property  of  cbihmon-law  corporation,  10485,  and  see  Massachu- 
setts Trusts. 

of  shares  of  stock  ^  "  ^^. •i,*4 

corporate  power  to  hold  and  own  its  own  stock,  2090. 
corpora«-e  power  to  hold  and  own  stock  in  another  corpora- 
tion, '!066.  ;;  ■  "■' 

as  ownersb'p  of  corporate  assets,  5626. 
determination  as  to  on  application  to  register,  6409. 
IX    Priv   C»Tp.— 63 
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P 

Packers 

see  also  Meat  Packers,  Fish  Packing  Company, 
as  manufacturers,  127  and  note,  219  and  note. 

Paid-up  Stock 

assessments  on,  see  Assessments. 

issue  of  for  less  than  par,  see  Watered  or  Fictitiously  Paid-up 
Stock. 

Paper  Companies 

contract  of  as  involving  interstate   commerce,   S461   note. 

Paper  Mill 

sale   of  machinery  as  interstate   commerce,   9614  note. 

Papers 

see  Corporate  Books  and  Records,- Newgpapers,  Service  of  .Papers, 
Incorporation  Papers,  Publication,  inspection  of  Corporate 
Books  and  Records,  Negotiable  Paper,  Filing,  Recording, 
Commercial  Paper,  Bjlls  and  Notes,  Accommodation  Paper, 
Execution  of  Corporate  Instruments. 

Par 

see  Par  Value. 

Par  Value 

issuance  of  bonds  below  1946-1955. 
of  stock 

what  is  par  value  of  the  capital  stock,  1940. 

statutory  limits,  5682.  > 

statutes  authorizing  stock  without  any  par  value,  5682. 

issuance  of  stock  below,  5838.  -,....: 

increase  or  reduction,  5727,  5802. 

recovery  back  of  payment  in  excess  of,  5802. 

validity  of  agreement  to  pay  more  than  par,  5802. 
-  difference  as  between  common  and  preferred  stock,  6037  note- 
sale  of  receiver's  certificates  below,  8955.  ';' 

Parallel  Lines 

what  are,  2194,  8324. 

Pari  Delicto 

application  of  rule,  6043. 

illegal  contracts,  2710,  2708,  6510  note,  2648. 

recovery  of  stock,  8414. 

Parks 

power  of  railroad  to  purchase  land  for,  2048. 

Parliamentary  Law 

meetings  of  stockholders,  2752; 

Parol  Contracts 
see   Contracts. 

Parol  Evidence 
see  Evidence. 
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Part  Performance  ' 

as  affecting  statute  of  frauds,  6509. 

Partial  Invalidity 

assessment  on  paid-up  stock,  7S29. 

by-laws,  1016. 

contract  of  officer,  3098. 

incorporation  papers,  406. 

iKiiprtgage,  2292.  ,,, 

statute  regulating  foreign  corporations,  9950. 

ultra  vires  contracts,  2582.. 

Partiality 

see  Adverse  Interests,  Favors,  Majority  and  Minority  Stockhold- 
ers, Preferences,.  Discriminations.  ' 

Participation 

as  ratification,  see  Ratification. 

Parties  .    •■: 

actiotis  against  corporations,'  4508. 

defendants,  4510. 
actions  by  or  in  behalf  of  corporation,  4504,  4520. 

plaintiffs,  4507. 

actions  against  officers  or  stockholders,  4508. 
amendments  as  ,to,  4525. 
application  for  receiver,  8894. 

corporation,  8894. 

officers,  8894. 

stockholders,   8894. 

creditors,  8894. 

bondholders,  8894. 
:     ■     wrongdoers,  8894. 
bringing  in  new  parties,  4524. 

corporation  as   co-party  in   actions  between  third  persons,  4516, 
6392,  6859  note,  6875. 

between  officers  and  promoters  and  members  or  stockholders, 
.4518. 

action  on  stock  subscriptions,  7120. 

action  against  stockholders  to  recover  back  dividends,  6220. 

to  action  to  enforce  liability  of  stockholders,  7390,  7395. 

action  to  recover  possession  of  certificates  of  stock,  5610. 

action  to  compel  dividend,  6080. 

action  to  set  aside  fraudulent  conveyance,  8678. 

action  to  dissolve  corporation,  9170. 

action   by  receiver,  8941. 

application    for   receivership,   8894. 

mandamus,  4128. 

stockholders'   suits,   6974. 

foreign  corporation  as  necessary  party  to  action  by  receiver, 
9790. 
in  general,  4503. 
in  particular  actions  or  proceedings 

statutory  and  special  proceedings  generally,  4S22. 

against   officers,.  3949-3953. 
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Parties — Continued. 

in  particular  actions  or  proceedings — continued. 

by  or  against  liquidating  trustees,  9235. 
by  bondholders,  2328. 
by  creditors  against  stockholders,  7318. 
by  stockholders  as  individuals,  6859  notes, 
by  dissenting  stpckholders  relating  to  consolidations,  8424. 
creditors'   bilf,''  4948. 
for  accounting  by  assignee,  8634. 
foreclosure  suits,  2346-2359,  2304. 
injunction  :  suitSi  5169. 
ihan'damus,    5084-5086. 
quo  warranto  proceedings,  4996-5010. 
attorney  general  as  relator,  4999. 
municipal  corporation  as  relator,  5001. 
private  person  as  relator,  5002. 
right  and  duty  of  public  officers,  5004. 
defendants,  5007. 
relating  to  reorganization,  8603. 
on  unpaM  ^subscriptions,  7114. 
to  compel  registration  of  transfer  of  stock,  6392. 
to  dissolve  corpioration,  9146,  9170. 

corporation  as  necessary  party,  9146,  9170. 
officers,  9146. 

stockholders,  9146,  9170,  9173.    ^ 
creditors,  9146. 
purchaser,  9147. 
lessee,  9147. 

to  enforce   liability  of  stockholders,   7389. 
to  hold,  officers  liable  for  failure  to  file  annual  report,  4203-4206. 
to  remove  corporate  trustee,   2310. 
'  'to 'seft  aside   fraudulent  conveyance,  8677. 
proceeding  to  set  aside  assignment  for  benefit  of  creditors, 
-   ■■■•    •    -   -«632;-  ,  ''--^■^■■'  !■''*  ■'■"■■■ 

proceeding  to  set  aside  preference  of  creditors,  8785. 
stockholders'   suits,  ■  ^973-6980. 
siii't- to' -foreclose  "by  pledgee  of  stock,  6687. 
ipterpleaider,  see  Interpleader. 
"itrterVentiori,  see  Intervention, 
joinder  as   defendants  of  constituent  and  consolidated  company, 

8435.  ■^''■'  • 
joinder  or  substitution  of  receiver,  9255. 
joining  receiver  as,  8915. 
political,   see   Political   Parties, 
receiver  as  necessary  defendant,  9796. 

service  of  process  on  agent  where  he  is  also  plaintiff,  10378. 
■  stdckholder  as  necessary'  defendant 

action  to  enjoin  him  from  voting  his  stock,  2864. 
action  to  collect  assessments,  7537. 
acfions  relating  to  reorganization,  8603.    ' 
actions  to'  dissolve  corporation,  9146. 
actions  to  recover  back  dividends,  6220. 
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Parties — Continued. 

stockholder  as  necessary  defendant — continued. 

creditors'  suits,  4951,  8678. 

actions  to  enforce  liabilities   of  stockholders,  7389,  7393. 
application  for  receiver,  8894. 
action  by  or  against  liquidating  trustees,  9235. 
substitution  of,  4525. 

p,n,  dissolution  of  corporation,  9212. 
who  may  sue  to  dissolve  corporation,  9142. 
stockholders,  9151. 
creditors,  9171. 

Partnership 

assets  of  as  consideration  for  stock,  5823. 
,    cgmmpnTjaw   corporation    as    creating   partnership,    10463. 

conferring  power  on  corporation  to  enter  into,  by  amendment  of 

charter  by  stockholders,  7630. 
creation  of  trust  to  carry  on  partnership,  10473. 
distinguished  from  corporation,  18-27. 
foreign  corporation  as  partner,  wTiat  constitutes,  doing  business, 

10004. 
in  cas]e  of,  illegal  consolidation,  8415. 
incorporatiqn  of,  ^chaptp.r  ,pn,.  759-812,  vol.  1. 

agreement  to  incorporate,  760. 

statutory  authorization,  762. 

effect  of  invalid  attempt  to  incorporate,  763. 
'=■'  eiffect  of  creation  on  existence  of  partnership,  765i 

notice  of  change,  767. 

conveyance  of  property  to  corporation,  769-774. 

title  acquired  by  corporation,  774-776. 

conveyance  to  corporation  not  organized,  776. 
r; -estoppel  and  ratification,  779. 
""      Ii'avia  aind  fraudulent  conveyances,  780-786. 

fiction  of  corporate  entity,.  781. 

power  of  corporation  to  enforce  partnership  contracts,  etc., 
786-789. 

Kabilifcsfoof  jcdrporatioii  .on  debts  of  partnership,.  789-803^ 

liability  of  partiiers'  on  contracts  and  for  debts,  803, 

relations  between  partners  after  creation  of  corporation,  806- 
812. 
lease  as  constituting,  2200. 

liability  and   rights   of  persons  a'ssumin§'  to  act  as   corporation 
where  no  dejure  or  de  facto  corporation,  7546. 

for  torts  of  agents  qr  employees,,  754S. 

ground  of  liability,  7550. 

liability  as  extending  to  officers  and  agents,  7550.- 

liability  of  members  on  contracts  of  officers  or  agents,  7SS2. 

members  as  partners  inter  se,  7559. 

rights  of  associates  as  individuals,  7560. 
liability  as   stockhold,e,rs ,  for  corporate   debts,   7269. 
liability  of  stpjckliplders  as  after  dissolution,  9188. 
liability  of  sfockhdlders  for  coi'porate  debts,  7240. 
liability  of  stockholders  in  tramp  corporation  as  partners,  9419. 
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Partnership — Continued. 

Massachusetts  trust  as  creating  partnership,  10463. 

notice  to  corporate  officer  or  agent   (also  partner)   as  notice  to 

corporation,   3488. 
■  partners 

promoters  as,  268. 

estoppel  to  deny  incorporation,  667. 

power  to  vote  stock,  2806. 

power  to  waive  notice  of  stockholders'  meeting,  2748. 

subscription'  to  stock,  1213. 
pooling  earnings  as,  8301  note, 
power  of  corporation  to  join  in,  1801. 

what  constitutes  partnership,  1804. 

exceptions  to  rule,  180S. 
power  of  corporation  to  loan  money  to,  1901. 
priority  between  creditors  of  and  creditors  of  successor  corpora- 
tion, 8975. 
taxation  of  as  corporation,  80S3. 
transfer  to  by  corporation  as  fraudulent,  8667. 
ultra  vires  partnership,  2629. 

partly  performed  on  both  sides,  2660. 

fully  executed,  2649. 
validity  of  contract  made  with  firm  of  which  foreign  corporation 

which  has  not  complied  with  statutes  is  a  member,  10097. 

"Partnership  Association" 

as  a  corporation,  39. 
s  whether  regarded  as  corporation  in  sister  states,  9284  note. 

Passengers 

liability  of  carrier  for  injuries  to,  S290-5329. 

liability  of  lessor  for  injuries  to,  2217. 

passes,  see  Passes. 

power  of  officers  to  employ  physicians  to  care  for,  3131,  3132. 

requiring  passenger  service,  7740. 

requiring  stopping  trains  at  stations,  7743. 

Passes 

as  binding  on  purchaser  of  railroad,  8371,  8390  note, 
contract  for  as  binding  on  lessee,  2221  note. 
forbidding  giving  of  by  carriers,  7822. 

Password 

divulging  as  ground,  for  expulsion,  6751. 

Past  Events 

declarations  as  to  as  admissions,  3337. 

Past  Stockholders 

see  Stockholders. 

Patents 

see  also  Inventions. 

anti-trust  statutes  as  applicable  to,  5494. 

consideration  for  issue  of  stock,  S819,  58S8,  5865,  5886,  and  see 
Stock. 
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Patents — Continued. 

creation  of  trust  to  hold  and  dispose  ofy  10473. 

foreign  corporations  engaged  in  manufacture  and  sale  of  as  sub- 
ject to  regulation,  9498. 

infringement,  see  Infringement. 

power  of  manager  as  to,  3280. 
personal  license,  3603. 

right  of  consolidated  company  to,  8353,  note. 

right  of  officer  to,  3S61. 

royalty  contract  as  binding  on  purchasing  corporation  with  notice, 
8396. 

taxation  of  by  state,  8092. 

Pay 

see  Compensation. 

Payee 

paper  payable  to  officer  as  payable  to  corporation,  2483. 

Paying  Teller 

see  Teller. 

Payment 

see  also  Compensation,  Fees,  Reimbursement. 

acceptance  of  as  ratification,  3420. 

as  condition  to  corporate  right  to  sue,  4262. 

as  defense  to  action  on  bonds,  1999. 

as  diversion  of  income  in  case  of  receivers,  8995. 

by  acceptance  of  new  securities  in  reorganized  corporation,  8527. 

by  corporation  as  ratification,  3421. 

by  stockholder  as  release  of  statutory  liability,  7500. 
to  creditor,  7500. 
to  corporation,  7503. 
to  receiver,  7504. 

by  stockholder  of  corporate  debt,  recovery  over  against  corpora- 
tion, 7516. 

calls  on  unpaid  subscriptions,  see  Calls  on  Unpaid  Subscriptions. 

defaults  in  as  authorizing  foreclosure,.  2337. 

extension  of  time  of  as  releasing  liability  of  stockholders,  7496. 

failure  to  pay  license  tax  or  fee  as  dissolving  corporation,  9058. 

for  stock,  6594,  and  see  Stock,  Watered,  etc..  Stock, 
necessity  for  to  pass  title,  6572. 
as  condition  to  right  to  transfer,  6259. 

imposing  penalty  on  corporations  for  failure  to  pay  claims,  7720. 

of  assessments,  see  generally  Assessments, 
failure  as  loss  of  membership,  6739  notes, 
as  condition  to  sharing  in  reorganization,  8519. 
recovery  back,  7543. 

of  bonds  before  Maturity,  2002. 

of  claims  after  dissolution  of  corporation,  9258. 

of  claims  as  condition  precedent  to  voluntary  dissolution  of  cor- 
poration, 9079. 

of  coupons,  2011. 

payment  or  purchase,  2012. 

of  debt  by  corporation  as  discharge  of  stockholders,  7498. 
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Payment — Continued. 

of  debts  as  doing  of  business  by  foreign  corporation,  10023. 

of  dividends,  see  Dividends. 

of  dues,  etc.,  to  prevent  expulsion,  6749. 

of  overdrafts  as  violation  of  duty,,3681. 

of  private  debts  with  corporate  assets,  3756. 

of  subscription  to  stock,  1434,  and  see  Subscription  to  Stock. 

as  condition  precedent  to  corporate  existence,  1596. 
power  of  corporation  to  take  property  in  payment,  2030,  2043,  • 
power  of  corporation  to  take  stock  in  payment,  2082,  2103. 
power  of  corporation  to  transfer  property  to  pay,  2144. 
preferences,  see  Preferences, 
presumption  of  from  lapse  of  time,  6138. 
priorities,  see  Priorities, 
recovery  back,  see  also  Money  Paid. 

payments  by  transferror  of  stock,  7316.  : 

dividends,  6209  et  seq.  .  , 

by  stockholder  against  creditor  of  corporation  (payee),  7517. 

of  taxes  paid,  8204.  ..» 

of  assessments  paid,  7543. 
reimbursement  of  payments  by  officer,  3628. 
sufficiency  of  in  case  of  stock  subscriptions,  1607.  ' 

by  note,  1607.  ,     ' 

by  check,  1608. 

in  property,  1607. 

time,  1609. 

by  whotn,  1609. 

amount,  1610. 
to  officers  for  services,  see  Compensation, 
transaction  as  payment  or  purchase 

in  case  of  bonds,  2001. 

in  case  of  coupons,  2012. 
voluntary  payment  to  creditors  by  stockholder,  right  to  contribu- 
tion, 7513. 
who  mfiy  accept 

president,  3235. 

vice-president,  3247. 

secretary,   3258. 

treasurer,  3259. 

general  manager,  3309. 

cashier,  3326. 
who  may  make 

president,  3235. 

treasurer,  3267. 

general  manager,  3309. 

Pecuniary  Profit 

what  corporations  are  organized  for,  132,  242. 

Peddlers 

agents  of  foreign  corporations,  license,  9589. 
license  where  engaged  in  interstate  commerce,  9635  note,     , 
power  of  corporation  to  take  out  license  in  jiame  pf  agent,  1791, 
who  are,  9974  note. 
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Penal 

by-la-ws  as  lO  expulsion  of  members,  6744. 
statutes,  see  Statutes. 

Penalties      / 

see  also  Fines,  Forfeitures.  ,, 

action  ,for  as  surviving  dissolution  of  corporation,  9197. 
against  agents  of  foreign  corporations,  9945. 
:     agailist  foreign  corporation  which  has! not  complied  with  statutes 
10124.  ::  .  „, 

against  noncomplying  foreign  corporation  as  exclusive,  10036. 

statutes  imposing  penalty  but  validating  contract,  10053. 
against  railroad  companies  or  other  carriers  as  class  legislation, 

7703,  7704. 
against  receivers,  8945,  8946  notes, 
as  applicable  to  corporations,  71,  5406-5408. 
as  applicable  to  lessor,  2211. 
as  exclusive  remedy  where  fixed  by  statute*  5396,  9094. 

imposition  by  statute  as  precluding  other  criminal  prosecu- 
tion, 5396. 
as  regulation  of  interstate  commerce,  7683. 
as  taking  of  property  without  due  process  of  law,  7697. 
construction  of  statutes' imposing,  5406-5408. 
corporation  as  "person"  within,  71. 
cumulative,  4143,  4184,  3972. 
effect  of  for  exceeding  debt  limit,  2707. 
for  acts  of  corporate  officers,  3970. 
-'  ■  ■  for  confeinpt,  5576.  ■' 

for  failure  to  call  meeting  to  assess  stoclc,  7535. 

for  failure  to  file  annual  reports,  4184-4186. 

for  failure  to  promptly  deliver  telegratms  as  governed  by  federal 

rather  than  state  legislation,  9569. 
for  nonpayment  of  stock  calls,  1556. 
for  nonpayment  of  taxes,  7957. 
for  refusal  to  permit  inspection  of  books,  4140. 
for  refusal  to  register  transfer  of  stock,  6405. 
nature  of  as  affecting  criminal  liability  of  corporation,  5395-5397. 
power  to  fix  as  included  in  power  to  regulate  corporations,  7719. 
stockholders  a?,  subject  to,  66. 

Pendency  of  Another  Actidii 

see  Another  Action  Pending., 

Pendente  Lite  Receiver 

who  is,  8831,  and  see  Receivers. 

Pennsylvaicjia .  Rule 

as  to  right  of  life  tenant  to  dividends,  6166. 

Pensions 

for  employees;  6926. 
Per 

use  of  word  in  corporate  signature,  2466. 

Performance  ■'■'•'' 

see  also  Contracts,  Specific  Performance. 
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Performance — Continued. 

as  affecting  ultra  vires,  see  Ultra  Vires, 
demand  for  as  ratification,  3419. 
of  contracts,  what  law  governs,  93SS. 
part,  see  Part  Performance. 


Perjury 

conviction  of  as  ground  for  expulsion  from  corporation,  6742  note. 
criminal  liability  of  corporation,  5400. 

Permission 

see  Consent. 

Permits 

see  also  Franchises,  Licenses. 

in  case  of  foreign  corporations,  9368,  9916,  and  see  Foreign  Cor- 
porations, 
to  excavate  in  streets,  772S. 
to  issue  stock  for  property,  S812. 

Perpetual  Bonds 

power  to  issue,  1932. 

Perpetual  Succession 
meaning  oi,  9028,  12. 

Perpetuities 

common  law  corporation  as  within  rule  against,  10512,  and  see 
Massachusetts  Trusts. 
pled|;e  of  trust  shares  to  trustee,  10515. 
lease  for  999  years,  2208. 

Person 

see  also  Artificial  Person, 
citizens,  see  Aliens,  Citizens,  Citizenship, 
corporation  as,  68,  4221-4223. 
statutory  rule,  69,  4223  note, 
for  purpbses  of  taxation,  7928,  70. 
within"  appeal  statutes,  70. 

within  attachment  and  garnishment  statutes,  4825,  70. 
within  constitutional  provisions,  72. 

due  process  of  law,  72. 

equal  protection  of  the  law,  72. 

personal  liberty,  73. 

unlawful  seizures  or  searches,  73. 
within  criminal  statutes,  5376-5380,  5406,  5407,  70. 
within  death  by  wrongful  act  statutes,  70,  4222  note. 
within  federal  statutes,  72. 
within  franchise  statutes,  70,  71. 
within  insolvency  and  bankruptcy  statutes,  70. 
within  jurisdiction  statutes,  4222  note, 
within  libel  statutes,  71. 
within  license  statutes,  71. 
within  mechanic's  lien  statutes,  69. 
within  mortmain  laws,  71. 
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Person — Continued. 

corporation  as — continued. 

within  penal  statutes,  71. 

within  penalty  statutes,  71. 

within  process  statutes,  4222  notes. 

within  public  land  statutes,  70. 

within  quo  warranto  statutes,  4977. 

within  statute  authorizing  "persons"  to  form  a  corporation, 
156. 

within  statute  of  limitations,  70,  4222  note. 

within  statutes  providing  remedies,  70. 

within  summary  proceedings,  4222  note. 

within  tort  statutes,  70. 

within  usury  statutes,  70. 
criminal  liability  for  offenses  against,  5390,  5391. 
foreign  corporation  as,  9291. 

within  due  process  of  law  provision,  9484. 

within  clause  as  to  equal  protection  of  the  law,  9457. 
incorporators,  147. 

injuries  to  as  torts,  see  Assault  and  Battery,  etc. 
living  person,  corporation  as,  73. 
private  person,  corporation  as,  73. 
responsible  and  respectable  person,  corporation  as,  73. 

Personal  Injuries  M 

see  Torts,  Negligence,  Death  by  Wrongful  Act,  Assault  and  Bat- 
tery, etc. 

Personal  Judgment 

see  Judgment,  Courts. 

Personal  Liability 

for  mortgage  debt,  see  Mortgagfes. 

of  mortgage  trustees,  2324-2328. 

of  officers,  see  Liability  of  Officers. 

of  promoters,  see  Promoters. 

of  receivers,  see  Receivers. 

of  stockholders,  see  Liability  of  Stockholders. 

of  trustees,  see  Trusts,  Massachusetts  Trusts. 

Personal  Property 

see  also  Chattels,  Goods. 

after-acquired  property  as  covered  by  mortgage,  2265. 

bequests  of,  see  Estates  of  Decedents. 

effect  of  ultra  vires  transfers  of,  2645-2647,  and  see' Ultra  Vires. 

power  of  corporation  to  acquire  and  hold,  2026-2036. 

for  what  purposes,  2027. 

for  use  outside  authorized  business,  2029.        ' 

as  payment  of  debt  or  security,  2030. 

choses  in  action,  2031. 

accounts  or  claims,  2033. 

as  bailee,  2034. 

amount,  2035. 

restrictions  in  general,  2035. 
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Personal  Property — Continued. 

power  of  corporation  to  acquire  and  hold — continued. 

ownership,  2036. 

duty  to  preserve,  2036. 
power  of  foreign  corporation  to  acquire  and  hold,  9817> 
promissory  note  as,  S829  note, 
shares  of  stock  as,  S61S. 

for  purpose  of  taxation,  8172. 

in   common   law   corporation,    10487,   and   see   Massachusetts 
Trusts, 
taxable  situs,  8109.  , 

title  to  after  dissolution  of  corporation,  9191.     , 

Personal  Representatives 

see  Agents,  Executors  and  Administrators. 

Personal  Security 
what  is,  1811. 
Petition     .. 

see  also  Motions.  i    >.  . 

to  remove  cause  to  federal' court,  4335,  and  see  Removal  of  Cause 

to  Federal  Court, 
who  may  sign 

directors,  3170. 

president,  3243. 

general  manager,  3312. 

Philippine  Islands 

corporation  created  in  as  foreign  corporation,  9288. 

Physicians  and  Surgeons 

see  also  Chiropractors. 

grounds  for  expelling  from  medical  societies,  6748,  and^  see  Medi-s 

cal  Societies.  ..>  .>f 

liability  of  hospital  for  negligence  pf;  5330  et  seq.,  5363  notes,  5366. 
power  of  corporation  to  furpish,- 1798,  1835. 
power  of  corporation  to  practice  medicine,  255. 

corporation  as  "person,"  71. 
who  may  employ,  3131,  3135. 

president,  32P8. 

secretary,  32S4. 

general  manager,  3286. 

in  case  of  emergency,  3131. 

Pipe  Line  Companies 

as  public  utility  corporation,  144. 

as  "transportation"  corporations,  130i. 

federal  regulation  of,  7663. 

jurisdiction  of  Interstate  Commerce  Commission  over,  7664. 
governmental  regulation  of,  7763, 
regulation  of  as  interference  with  interstate  commerce,  7683. 

Pipes 

see  generally  Gas  Companies,  Water  Companies,  Pipe  Line  Com- 
panies, 
governmental  regulation  of,  7762,' 7763. 
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Place  ;,(-■•>'.  ^f'7 

see  also  Outside  State.  < .-    ■ 

acceptance  of  charter,  470. 

acknowledgments,  2484.  ,  , 

acts  outside  state,  see  Outside  State, 
conflict  of  lawSj  see  What  I-aw  Governs, 
exercise  of  corporate  powers,  ,178271785, 

incidental  business,  1782. 
filing  annual  reports,  4168. 
filing  incorporation  papers,  430-434. 
filing  papers  by  foreign  corporation;  9909. 
for  receivership,  8842,  and  see  Foreign  Corporation, 
meetings  of  directors,  3053-30^6. 

meetings  of  stockholders,  2724.  ;      ,    ,  ...^ 

of  business,  see  Place  of;  Business,  Principal  Place  of  Business, 
of  trial,  see  Venue.  ;    ,,  i 

organization  of  corporation,  499. 
payment  of  dividends,  6116. 
presenting  claims  against  receivership,  8962. 
presumption  as  to  place  where  contract  made, :93S3.    ,:  ,, 
sale  of  stock  by  pliedgep,  6682.  ,.    , 

service  of  process,  44SS-4462,  and  see, Service  of  Process.; 

on  foreign  corporation,  ip319, 
venue,  see  Venue.  ,     ;  v 

where  contract   made  as   determining  jurisdiction  in  actions   on 

against  foreign  corporation,  10220  et  scq.  ,  > 

Place  of  Business 

see  also  Domicile. 

as  residence  of  corporation,  4370-4373. 

change  of  as  gfoUnd  for  receiver,  8862.      '  , 

designation  of  by  foreign  corporation,  9928;  '      i 

maintenknce  of  by  foreign  corporation  as  doing  of  business,,  9998. 

principal  place,  see  Principal  Place  of  Business. 

requiring  foreign  corporation  to  maintain  in  state,  9928.         '' 

restricting  business  of  foreign  corporation  to  particular  locaiities, 

9907.  '       \  "-;, "  ; 

power  of  courts  to  restrict  place  of  business,  ^406. 
Statement  of  in  incorporation  papers,  397. 

conclusiveness,  4826.  .,"'!. 

what  is  within  federal  statutes  as  to  infringeriient  of  patents,  840, 

841. 

Place  of  Trial 
see  Venue. 

Places 

what  are,  406. 

Plaintififs  ': 

see  Parties. 

Plank  Road  Company 

see  Turnpike  Companies. 

Plant 

what  constitutes,  2251. 
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Pleading 

admissions  in  or  by,  46S0-4652. 
amendments,  4635. 
answer,  4589-4633. 

sufficiency,  4614-4633. 

nonexistence  of  corporation,  4616,  741,  4661-4672, 

foreign  corporation,  10193. 
particular  defenses,  4630. 
bankruptcy  proceedings,  8817. 
bill  of  interpleader,  4641. 
caption,  4531. 

claims  filed  with  receiver,  8962. 
construction  of,  4649. 
contents,  4528  et  seq. 

name  and  description  of  corporation,  4532. 
creation  and  existence  of  corporation,  4540-4556. 

foreign  corporation,  10193. 
change  of  name,  4557. 
succession,  4558. 
authority  to  sue,  4558. 

compliance  with  statutory  conditions,  4560. 
jurisdictional  facts  and  venue,  4562-4569. 
substance  of  cause  of  action,  4569. 
charter  and  by-law  provision^,  4571. 
statutes,  4572. 

corporate  power  or  want  of  power,  4573. 
resolutions,  4577. 
mode  of  corporate  action,  4577. 
agency,  4577,  4581. 

allegations  as  to  consolidation  of  corporations,  8435. 
demurrer  to,  4596. 

where  want  of  capacity  of  corporation  to  sup  appears,  10189. 
dissolution,  9061  note, 
general  rules,  4528. 
in  application  for  receiver,  8892. 
in  justice  and  other  inferior  courts,  4586. 
in  particular  actions 

against  promoters  for  secret  profits,  299. 
against  corporation  for  tort,  5202  note, 
against  foreign  corporations,  10259. 

alleging  corporate  existence,  10259. 
caption,  10260. 

defensive  pleadings,  10262  et  seq.  '  ■  ^ 

amendments,  10264. 
verification,  10265. 
against  dissolved  corporation,  9206. 
against  officers,  3956. 

against  officers  for  failure  to  file  annual  report,  4206-4208.   '■  ' 
by  foreign  corporation,  10172  et  seq. 

compliance   with   conditions   to   doing  business   in   state, 

10172  et  seqi 
pleading:  charter  or  corporate  powers,  10201. 
by  stockholder  as  individual,  6859. 
eminent  domain  proceedings,  9873. 
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Pleading — Continued. 

in  particular  actions — continued. 

for  contribution^  among  stockholders,  7514. 

for  violations  of' aiiti-trust  statutes,  5540-5544. 

on  stock  subscriptions,  1481. 

mandamus,  5087-5093. 

quo  warranto,  5014-5027. 

stockholders'  suits,  6980  et  seq. 

to  dissolve  corporation,  9147,  9171. 

to  enforce  statutory  liability  of  stockholder  of  foreign  corpo- 
ration, 7484. 

to  set  aside  fraudulent  conveyances,  8679. 
in  proceedings  to  set  aside  preference  of  creditors,  8786. 
insolvency,  8679. 

joinder,  of  counts,  4586,  and  see  Joinder  of  Causes  of  Action. 
misnbfndr,  1697,  1^98,  4608,  4616,  4659. 
motions  relating  to,  4594. 
multifariousness,  4587. 
pleas,  4589-4633. 

order  of,  4589. 

forms   of,  4590. 

in  abatement,  4604,  10186  et  seq. 

in  bar,  4612. 

misnomer,  4608,  4616,  4659,  1698,  1697. 

nul  tiel  corporation,  4616. 

dissolution,  46^5. 

want  of  jurisdiction,  4627-4630. 

failure  of  foreign  corporation  to  comply  with  statutes,  10181 
et  seq. 

objections  to  pr'ocess  or  its  service,' 4481,  1044fiL 
prayer  for  relief,  4588. 
reply,  4633. 

seal  as  necessary,  4642. 
set-off  and  counterclaim,  4641. 
signature  of,  4642. 
supplemental  pleadings,  4640i 
ultra  vires  by  foreign  corporation,  9352,  9349. 
variance,  4653-4672. 
verification  of,  4642,  4654. 
waiver  by  failure  to  plead 

wrong  venue,  4366. 
what  may  be  proved  under,  4653. 
what  must  be  proved  under,  4652. 

Pleas 

see  Pleading. 

Pledges 

see  also  Securities. 

I.    In  General. 
as  consolidation  of  corporations,  8303  note, 
as  illegal  preference,  8779. 

of  officer  as  creditor,  8761, 
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Pledges — Continued. 

as  issuance  of  bonds,  1944. 

bailment,  see  Bailment. 

by  corporation  to  officer  as  creditor,  3572. 

definition,  66^8,  6629. 

of  corporate  bonds,  1989-1993. 

power  of  corporation,  1989. 

rights  of  pledgee,  1991. 

as  issuance  below  par,  1951. 
,pf  trust  shares  as  violating  rule  against  perpetuities,  10515. 
of  underwriting  agreements,  971. 
of  unpaid  stock  subscriptions,  1549. 
pledgee  - 

as  bona  fide  holder,  1981,  1986. 
,  aiCtipns  against  officers,  3928. 

action  against  stockhpldei:  for  corporate  debts,  7246. 

actions  for  conversion  of  stock,  5660. 

estoppel  to  deny  corporate  existence,  709. 

power  to  insure  property,  1801. 

rights  in  proceeds  of  mortgage  foreclosure,  2407. 
power  of  officers  to  make,  3098. 

directors,  3162. 

secretary,  3256. 

treasurer,  3266.    ,      : 

general  manager,  3302. 

cashier,  3323. 
power  of  corporation  to  take,  2030,  1808-1812. 
:.,;;,r      pledge  pfigtock,  2084,  2102. 

I  ; '    :  II:    Of  Shares  of  Stock. 
as  affecting  right  to  levy  on,  5649. 
as  estoppel  as  against  transferee,  6486. 
by  executor,  notice,  6454. 
by  liquidating  trustees,  9231. 
consideration,  6629. 
default,  rights  and  remedies,  6669. 
foreclosure,  riicfessity  for,  6669. 
forfeiture,  6670. 
sale  of  stock,  6671. 

demand  and  notice,  6673. 
mode  of  sale,  6678. 
private  or  public  sale^  6680. 
place  of  sale,  6682. 
sale  en  masse,  6683. 
right  of  pledgee  to  purchase,  6683. 
foreclosure  in  equity,  6685,  6689. 
proof  of  claim  in  probate,  6687. 
effect  of  statute  of  limitations,  6688. 
claim  for  deficiency,, 6689. 
action  on  debt,  6689. 
redemption,  6690. 

who  may  redeem,  6691. 

effect  of  refusal  to  accept,  6692. 
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Pledges — Continued. 

default,  rights  and  remedies — continued. 

,?: '        suit  in  equity  for,  6693. 
waiver  of  right,  6696. 
time  for,  6697. 

effect  of  pledgee's  bankruptcy^  6698. 
identification  of  stock,  6699. 
subrogation,  6700. 

remedies  for  breach  of  contract,  6700. 
■ ,  d'cUvery,  necessity  for,  6635.'    , 
distinguished  from  mortgage,  6631. 

intent  as  governing,  6631. 
distinguished  from  sale,  6632. 

intent  as  governing,  6632. 

presumptions,  6634. 

purchase  by  stockbroker  on  margin,  6634. 
implied  contract,  6630. 
lien,  extent  of,  6642.  ■ 

what  debts  secured,  6643. 
lien   of  corporation   on   stock  for  debt  of  pledgor  created  after 

pledge,  5971. 
measure  of  damages  where  stock  converted,  5672. 

by  pledgee,  5672. 

by  corporation,  5673. 
mode  of  pledging,  6637  et  seq. 

by  transfer  on  books,  6637. 

by  delivery  and  assignment,  6637. 

by  delivery  without  assignment,  6637. 

assignment  on   separate  paper,  6638. 

by  constructive  delivery,  6638. 
nature  of,  6628. 

notice  from  use  of  word  "trustee,"  6450. 
of  unissued  stock  by  corporation,  5834,  5855. 
pledgee,  title,  rights  and  duties,  6648-6669. 

as  trustee,  6648.    ' 

as  stockholder,  6667. 

right  to  possession,  6648. 

substitution"  of  stock,  6649. 

release  of  lien,  6649. 

purchase  from  pledgor,  6650. 

adverse  possession,  6650. 

transfer  of  stock  on  books,  6650. 

use  of  pledged  stock,  6652; 

repledge,  6652. 

return  of  identical' shares,  6654. 

lease  of,  6655. 

negligence  in  protecting,  6655. 

payment' of  calls,  6657. 

payment  of  assessments,  6658,  6668,  7532 

incurring  expense  to  keep,  6658. 

right  to  sue,  6659. 

IX    Priv.  Corp.— 64 
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Pledges — Continued. 

pledgee,  title,  rights  and  duties — continued. 

right  to  recover  for  unauthorized  issuance  of  stock,  5788. 

purchase  at  sale  under  prior  lien,  6661. 

effect  of  death  of  pledgor,  6662. 

where  pledgor  not  real  owner,  6662. 

where  pledge  without  authority,  6662 

as  bona  fide  purchaser,  6664. 

marshalling  securities,  6665. 

necessity  for  consent  of  whefe  consent  of  stockholders  re- 
quired, 2933. 

effect  on  liability  on  unpaid  subscription,  7064. 

right  to  vote,  2794. 

right  to  notice  of  meetings,  2734  note. 

right  to  purchase  new  stock,  6667. 

right  to  dividends,  6151. 

right  to  inspect  books,  4116,  6668. 

liability  to  creditors  for  corporate   debts,  7274. 

right  to  sue  for  receiver,  8847. 

'.fability  as  stockholder,  6668., 

on  default,  see  infra. 

who  may  bring  stockholders'  suit,  6892. 
pledgor,  title  and  rights,  6645. 

title,  6645. 

right  to  transfer,  6646. 

power  to  contract,  6647. 

taxes,  6647. 

levy  on,  6647. 

right  to  sue,  6647. ,; 

right  to  inspect  books,  6668. 

remedies  for  conversion,  6700. 

liability  on  stock  subscription,  7064. 

estoppel  of  pledgor  to  attack  title  of  transferee  where  stock 
stolen  from  pledgee,  6483. 
possession,  giving  up  as  waiver  of  lien,  6639. 
possession,  necessity  for,  6635. 
power  to  pledge,  6628. 

unissued  stock,  5834-5837. 

corporation  as  pledgee,  2084,  2102. 
registration,  necessity  for,  6640. 
taxation  of  pledged  stock,  8176. 
title  to  stock  stolen  from  pledgee,  6435  note, 
unregistered  pledge,  right  to  levy  on,  6380; 
void  contract,  6631. 
who  may  pledge,  6631. 

Plumbers 

power  of  corporation  to  carry  on  business  of,  1791. 

Plumbing  Companiei 

power  to  create,  258. 

Plurality 

see   Majority. 
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Poles 

see  also  Telegraph  and  Telephone  Companies,  etc. 
governmental  regulation  of,  77SS. 
license  fee  on,  7734. 

Police  Power 

as  applicable  to  corporations,  7657-7662,  and  see  Governmental 
Control. 

as  interference  with  interstate  commerce,  9543. 

distinguished  from  eminent  domain,  2502. 

foreign  corporations  as  subject  to,  9474,  9920  note,  and  see  For- 
eign Corporations.  q 

in  general,  7656. 

prohibition  of  consolidation  of  parallel  or  competing  lines,  8326. 

regulations  as  violating  due  process  of  law,  see  Due  Process  of 
Law.  .      ■       ,i   'T 

regulations  as  violating  rules  as  to  monopolies,  5428. 

taxation  distinguished,  7923.  ; 

Policemen 

liability  of  corporation,  for  torts  of,  5258. 

validity   of   statute   requiring   free   transportation   on    street   cars, 
7821. 
Policy 

see  Public  Policy,  Insurance  Companies,  Internal  Management. 

Political  Contributions 

power  of  mining  company  to  makcf  2150. 

Political  Corporation 

creation  by  special  act,  450  note. 

Political  Parties 

power  to  sue  as  corporation,  1830. 

Polls 

how  long  kept  open  at  stockholder's  meeting,  2766. 
reopening,  2766. 

Ponds 

enjoining  drawing  water  from,  2586. 

Pool 

see  also  Monopolies,  Voting  Trusts, 
of  stock  for  sale,  6497. 

Pooling  Agreements 

among  stockholders,  2841-2857,  and  see  Voting  Trusts. 

Pool'ng  Earnings 

as  partnership,  8301  note. 

Pooling  Stock 

see  Voting  Trusts. 

Porter 

liability  of  sleeping  car  company  for  acts  of,  5214  note. 
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Possession  '     ■ 

see  also  Adverse  ■Possession.    ., 

as  essential  to  de  facto  officer,  3029. 

intrusting  another  with  possession  of  stock  certificates  as  estoppel, 

6477  et  seq. 
on  pledge  of  stock,  6635,  6648. 
power  of  mortgage  trustee  to  take,  2315. 
right  of  receiver  to,  8901. 

Post  Office 

see  Mail. 

Posting 

see  also  Bill  Posters, 
of  by-laws,   1034  notes. 

Postponement 

see  also  Adjournment. 
of  claims,  see  Insolvency,  ReceiverSi  etc. 
because  of  fraud,  8986. 

Postroads 

see  Telegraph  and  Telephone  Companies. 

Potior  Est  Conditio  Defenditis 
application  of,  2709. 

Power 

de  facto  powers,  1757,  550. 

delegation  of,  see  Delegation  of  Power. 

of  agents,  see  Agents. 

of  attorney,  see  Power  of  Attorney. 

of  corporations,  see  Powers  of  Corporations. 

of  courts,  see  Courts,  Jurisdiction. 

of  directors,  see  Directors,  Powers  of  Officers. 

of  legislature,  see  Legislature. 

of  mortgage  trustee,  2313-2321,  and  see  Mortgages. 

of  officers,  see  Powers  of  Officers. 

of  particular  officers,  see  President,  Vice-President,  General  Man- 
ager, Cashier,  etc. 

of  public  service  commissions,  7678. 

of  receiver,  see  Receivers. 

of  stockholders,  see  Powers  of  Stockholders. 

of  majority  of  stockholders,  see  Majority  and  Minority  Stock- 
holders. 

outside  state,  see  Outside  State. 

police,  see  Police  Power. 

prohibiting  I  use  of  steam  as,  7751. 

to  create  corporations,  chapter  on,  343-367,  vol.  1,  and  see  Crea- 
tion of  Corporations. 

Power  Companies 

see  Electric  Companies. 

Power  of  Attorney 

see  also  Agents. 

confession  of  judgment,  see  Confession  of  Judgment. 
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Power  of  Attorney — Continued. 

forgery  of,  right  of  corporation  to  rely  on,  6423. 
to  obtain  transfer  of  stock  on  books,  6323i 
transfer  of  stock,  6305  et  sea. 
voting  trusts,  see  Voting  Trusts. 

Powers  of  Corporations 

Chapter  21,  commencing  on  page  1754  in  volume  2,  is  entitled 
"Powers  in  General."  Particular  corporate  powers  are  treated 
in  succeeding  chapters  in  volume  2  relating  to  contracts  in 
general,  powers  as  to  suretyship  and  guaranty,  power  to  act 
in  a  representative  capacity,  power  to  borrow  and  loan,  pow- 
ers as  to  negotiable  instruments,  powers  as  to  bonds,  power 
to  acquire  and  hold  personal  property,  power  to  acquire  and 
hold  real  property,  power  to  purchase  and  own  shares  of 
stock,  powers  as  to  franchise,  power  to  transfer  property,  and 
power  to  lease  property.  Then  in  volume  3  is  the  power  to 
take  or  make  mortgages  and  the  power  of  eminent  doinain,  as 
well  as  the  effect  of  want  of  power  which  is  treated  of  under 
the  head  of  "Ultra  Vires."  Chapter  20,  in  volume  2,  is  en- 
titled "Construction  and  Interpretation  of  Charter." 

abandonment  of  corporate  enterprise,  see  Abandonment. 

accommodation  paper,  1911-1914. 
,    acquisition  and  holding  of  property 
personal  proper,ty,  2026-2036. 
real  property,  2037-2065. 

admission  of  new  members,  6721. 

advertising,  1787. 

after  dissolution,  9174  et  seq.,  and  see  Dissolution. 

agreement  to  pay  dividends,  6086. 

aiding  others  to  increase  business,   1788. 

alienation  of  property  and  franchises,  chapter  on,  2138-2179,  and 
see  Transfer  of  Property. 

annuities,  1789. 

appointment  of  agents,  see  Agents. 

arbitration,  1790. 

as  owner  of  majority  of  stock  of  another  corporation,  6792. 

assignment  for  benefit  of  creditors,  8623. 

assignment  of  lease,  2205. 

assignments,  see  generally  Assignments. 

assisting  in  legal  proceedings,  1790. 

banking  business,  1791. 

bills  and  notes,  1903-1914. 

bonds,  chapter  on,  1915-2025,  vol.  2,  and  s?e  Bonds. 

borrowing  money,  1890-1898,  and  see  Borrowing  and  Loaning 
Money.    ,  r    - 

burden  of  proof,  1786, 

business  requiring  license,  1791-1793. 

by-laws,  979,  and  see  By-Laws. 

by  legislative  recognition,  1737. 

charter,  construction  of,  1735-1753,  and  see  Charter. 

compromise,  1793. 

confession  of  judgment,  4792. 
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Powers  of  Corporations — Continued. 

consolidation  or  mergpr,  8313. 
construction,  see  Charter. 

contracts  in  general,  chapter  on,  1844-1867,  vol.  2,  and  see  Con- 
tracts, 
control  of  other  corporation,  1793. 
creation  of  individual  liability  of  stockholders,  7148. 
creation  of  real  estate  trust  as  partner,  10477. 
criminal  acts,  1794.  , 

criminal  proceedings,  instituting,  1799. 
de  facto  corporations,  see  De  Facto  Corporations, 
dealings  with  stockholders,  6839  et  seq. 
declaring  dividends,  6061. 
dentistry,  practice  of,  1793. 
depositary,  power  of  bank,  1817. 

depriving  preferred  stockholders  of  right  to  vote,  6035. 
devise,  power  to  take, by,  2059.. 
discontinuance  of  business,  1794. 
discriminations,  1796. 
distinguishable  from  franchises,  2118. 
distinguished  from  purposes,  9956. 
election  of  officers,  2959. 
eminent  domain,  2509-2525. 
engaging  in  outside  business,  1796. 
enlargement  by  statutes  of  sister  states,  9332. 
entry  on  public  lands,  1796. 
erection  of  buildings,  1798. 
evidence   of,  1787. 

existence  of  as  distinguishing  characteristic  of  corporation,  41. 
express  powers,  1761-1764. 
expulsion  of  members,  6740. 

failure  to  exercise  part  of  as  ground  for  forfeiture  of  charter,  9118. 
foreign  corporations,  see  Foreign  Corporations. 
franchises,  2106-2137,  and  see  Franchises, 
guaranty,  1868-1880,  955. 

of  bonds,  1988. 
holding  public  office,  1806. 
hospitals,  1799. 
implied  powers,  1764-1780. 

classification,  1767. 

reasonably  necessary,  1769. 

effect  of  custom,  1774. 

effect  of  public  policy,  1774. 

tendency  of  courts,.  1779. 
incidental  powers,   1764. 

increase  or  reduction  of  capital  stock,  5681  et  seq. 
inherent  powers,  1758. 
insurance,  1799. 

of  lives  of  officers,  1799. 
issuance  of  stock,  5728,  1801. 

watered   or   fictitiously   paid-up   stock,   see   Watered   or   Fic- 
titiously Paid-up  Stock, 
law,  practice  of,  1792. 
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Powers  of  Corporations — Continued. 

leases,  2181-2196,  and  see  Leases.  ' 

legislative  authority  as  defense 
torts,  S177. 
crimes,  5380. 

liquor  license,  grant  to,  1801. 

loaning  money,  1898-1902. 

medicine,  practice  of,  1792. 

mode  of  exercising,  1780. 

mortgages,  2225-2249,  and  see  Mortgages. 

negotiable  instruments,  1903-1914. 

notice  of  extent  of,  1786. 

nuisances,  1794. 

oath,  taking  of,  1812. 

of  consolidated  corporation,  8349. 

of  foreign  corporations,  see  Foreign  Corporations. 

of   insolvent   corporation,    powers    as    against    creditors,    see    In- 
solvency. 

of  particular  corporations,  see  table  of  contents  on  pages   1755, 

1756,  and  see  such  titles  in  this  index  as  Railroad  Companies, 

Street  Railroad  Companies,  Gas  Companies,  etc. 
of  reorganized  corporation,  8571  et  seq. 
offices,  establishment  of,  1798. 
partnership,  1801-1806. 
physicians,  -furnishing,  1798,  1835. 
place  of  exercising,  1782-1786. 

outside  state,  1783-1786,  and  see  Outside  State, 
pleading,  4573. 

pleading  act  or  contract  as  within,  4573,  10202. 
preferred  stock,  issuance  of,  6003,  and  see  Preferred  Stock, 
presumptions  as  to,  4694,  1786. 
property,  power  to  acquire,  2026-2065. 

personal  property,  2026-2036. 

real  property,  2038-2065. 
purchase  of  own  stock,  2090-2104. 

reissue  at  less  than  par,  5848,  5849. 
purchase  of  stock  in  another  corporation,  2066-2090,  6270. 

power  to  issue  stock  for  stock  in  other  corporations,   5822, 
5823. 
receivership,  eflfect  on,  8899. 
representations  as  to  as  fraud,  6531. 
removal  of  oflScers  for  cause,  3007. 
reward,  offer  of,  1806. 

sale  of  all  of  qorpdrate  property,  see  Transfers  of  Property, 
sale  of  liquor,  1801. 

sale  of  property  to  be  paid  for  in  dividends,  6843. 
sale  of  stock  for  nonpayment  of  subscription,  1488. 
securities,  taking  and  enforcing,  1807. 

real  estate  security,  1809. 

personal  security,  1810. 

enforcing,  1812. 
special  acts  conferring  forbidden,  462. 

what  are  corporate  powers,  463. 
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Powers  of  Corporati6ns — Continued. 

special  acts  conferring  forbidden — continued. 

amendment  of  charter,  464. 
speculations,  1806,  2044. 
strict  construction  of  charter  as  to,  1740. 

exceptions,  1745. 

enumeration  of  certain  powers  as  exclusion  of  others,  1747. 
subletting,  2205. 
subscriptions  to  stock,   1199. 
subsidiary  corporations,  organization  of,  1801. 
surety,  1868-1880. 

taking  official  bond  from  officer,  2983. 
time  of  exercising,  1781. 
to  act  as  agent,  1881. 
to  act  as  executor  or  administrator,  1887. 
to  act  as  guardian  or  committee,  1889. 
to  act  as  trustee,  1883-1887. 
to  become  guarantor,  1868-1880. 
to  become  surety,  1868-1880. 
to  sue  and  be  sued,  4218. 

transfer  of  property,  2139-2179,  and  see  Transfers  of  Property. 
ultra  vires,  effect  of,  see  Ultra  Vires, 
underwriters,  955. 

utilizing  surplus  property,  1812,  2045,  2183. 
voting  stock 

in  another  corporation,  2807. 

its  own  stock,  2809. 
Powers  of  Legislature 

see  Legislature,  State,  Constitutional  Law,  Governmental  Control. 

Powers  of  Majority 

see  Majority,  Majority  and  Minority  Stockholders. 

Powers  of  Officers 

acting  as  proxy,  2830. 
affidavits  for  attachment,  4916. 
apparent  authority,  3099-3116. 

estoppel  as  element,  3108. 

knowledge  of  corporation,  3111. 

secret  instructions,  3113. 

reliance  on,  3114-3116. 
application  for  receivership,  8846. 
as  affected  by  appointment  of  receiver,  8903. 
as  affected  by  large  ownership  of  stock,  2924. 
as  ci:editor  to  enforce  liability  of  stockholders,  7337. 
as  fixed  by  by-laws,  1109. 
as  joint  or  several,  3094. 
as  limited  by  special  appointment,  3098. 
as  question  of  law  or  fact,  3141. 
as  substitute  for  directors,  3093. 

as  superior  to  powers  of  stockholders  in  general,  2915. 
as  trustees  to  wind  up  dissolved  corporation,  9229. 
assignments  for  benefit  of  creditors,  8627. 
borrowing  money,  3128. 
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Powers  of  Officers — Cont'nued. 

burden  of  proof,  3138. 

calling  meeting  of  stockholders,  2717,  2718. 

declaration  of  dividends,  6106. 

delegation  of,  see  Delegation  of  Powers. 

estoppel  to  deny,  3099  et  seq. 

executing  commercial  paper,  3129. 

expulsion  of  members,  67SS. 

extent  of  in  general,  3083-3086. 

how  authority  conferred,  3090. 

parol,  3090. 
issuance  of  stock,  5779. 
kinds  of,  3086. 

express,  3087. 

incidental,  3088. 

inherent,  3089. 

apparent,  3090. 

making  admission  as  act  of  bankruptcy,  8813; 

mortgages,  3130. 

notice  of  limitations  of,  3116-3128. 

actual  notice,  3119. 

constructive  notice,  3120. 

adverse  interests  of  officer,  3122. 

notice  of  extrinsic  facts,- 312S. 
|'">  •    .    notice  from  by-laws,  3126. 
of  directors,  see  Directors. 

of  particular,  officers,  see  President,  Vice-President,  General  Man- 
ager, Cashier,  etc. 
partial  power,  3098. 
payment  of  private  debts,  3098. 
physicians,  employment  of,  3131. 

in  case  of  emergency,  3131. 
preferring  creditors,  8704. 
presumptions,  3138. 

purchase  at  sale  after  dissolution  of  corporation,  9219. 
purchase  of  corporate  bonds  at. less  than  par,  1951. 
purchase  of  corporate  property  at  forced  sale  and  reorganization, 

8541. 
purchase  of  stock  as  individuals,  6270. 
ratification 

who  may  ratify,  3392-3399. 

effect  of,  see  Ratification, 
seal,  presumption  from,  3140. 
signature  of  contracts,  2438.- 

who  may  or  must  sign,  2440-2444. 
statements  of  officer  as  to,  3091. 
subscriptions  to  stock,  1203. 
taking  acknowledgments,  2488. 
termination  of,  3137. 
transfer  of  their  own  stock,  6270. 
ultra  vires  acts,  3095. 
waiver  of  by-laws,  1038. 
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Powers  of  Officers — Continued. 

who  may  urge  want  of,  3142. 
third  persons,  3143. 

Practical  Construction 

see  Construction. 

Practice 

see  Actions,  Remedies,  Trial,  Pleading. 

Prayer  for  Relief 
see  Pleading. 

Predictions 

see  Fraud,  Opinions. 

Pre-emption  of  Stock 

see  Stock. 

Preference  Shareholder 
meaning  of,  6029  note. 

Preferred  Dividend 
definition,  6060. 

Preferred  Stock 

amendment  of  charter  as  to,  6813. 

statute  authorizing  issuance  of  as  within  reserved  power  of 
state  to  amend  charter,  7616. 
as  form  of  mortgage,  2280. 

contracts  divesting  value  of  common  stock,  6403. 
creditors,  holders' of  as,  6012-6026,  8978. 

where  certificate  issued  as  security,  6014. 

double  relationship,  6018. 

terms  of  particular  contract,  6020. 

name  of  shares  as  controlling,  6020. 

maturity  date  as  material,  6023. 

use  of  word  "interest,"  6023. 

provision  as  to  retirement,  or  redemption,  6024. 

provision  as  to  preferred  lien,  6025. 

as  preferred  creditors,  8773-8775,  9262. 
on  dissolution  of  corporatipn,  9262; 
creditors,  rights  as  predominant,  6030. 

statutes,  6033. 

distribution  of  assets,  6039. 

priority  as  against  mortgage,  2431. 
definition,  6001. 
dividends  on,  6240-6257. 

contract  as  inviolable,  6242. 

payment  out  of  profits  only,  6242. 
where  dividends  guaranteed,  6244. 

discretion  to  declare,  6245. 

cumulative  dividends,  6249. 

right  to  share  in  surplus,  6252. 

rights  of  transferees,  6254. 

remedies,  6255. 
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Preferred  Stock — Continued. 

estoppel  to  attack,  6010-6012. 

exchange  for  common  or  vice  versa,  6043. 

interest  bearing  stock,  6051. 

in  effect  preferred  stock,  6052. 
kinds  of,  6002. 

guaranteed  stock,  6002. 

interest  bearing  stock,  6002,  6051. 

stack  iissued,  as  security,  6016. 

special  stock,  6017.. 

bonds,  6022. 
liabilities  of  holders  of,  6041. , 

same  as  other  stockholders,  6041. 

statutory  liability,  6642. 
,        liability  for  corporate  debts,  7263. 
mortgage  to  secure,  6029. 
name  of  as  material,  6002,  6020.    , 
payment  of  bid  at  foreclosure  sale  jn,  2384. 
power  to  i^sue,  60O3-6012.  .  , 

as  against  dissenting  stockholders,  6003-6007. 

express  authority,  6003. 

under  power   to   borrow   money,  6007, 

implied  authority,  6004. 

after   issuance    of   common   stock,   6004. 

amount,  6007.       .. 

as  increase  or  reduction  of  stock,  6008,  6004  note.     , 

by-laws  as  to,  1075,  6009. 

right  of  assignee  to  question,  6006. 

estoppel  to  question,  6018. 

ratification,  6012.  ("J'.i 

remedies  where  issue  unauthorized,  6009. 
ratification.- of  issue  of,  6012.  '. 

redemption   and   retirement,   6044-6051. 

existence  of  right,  6044. 

New  Jersey  statute,  6045  notes. 

mode  of  exercising  right,  6047. 

right  to  compel,  6048,  5051. 
remedieSj  unauthorized  issue,  6009. 

injunction,  6009. 

cancellation,  6009. 

effect  of  motives,  6010. 
rights  of  holders  of,  6026,  6041. 

dependent  upon  contract,  6026. 

change   of  contract,  6050. 

as  against  creditors,  6030-6034. 

to  certificate,  6034. 

management  of  corporation,  6034. 

votihg  at  corporate  meetings,  6035,  2965  note. 

dojnmon  stock;  issued  as  bonus,  6043, 

on  increase  or  reduction  of  stock,  6038. 

on  distribution  of  assets,  6039. 

waiver,  6030,  6037. 
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stockholder  or  creditor,  6012-6026. 

double  relation, >  6018. 

terms  of  particular  contract,  6020. 

estoppel,  6026. 
subdivision  on,  6001-6052,  vol.  6. 
subscriptions  to,  see  generally  Siibscriptions  to  Stock. 

rescission,  6011.        .     ' 

issuance  or  tender  as  condition  to  action  on,  1301. 
waiver  of  rights,  6030,  6037. 

Preferring  Creditors 

as  fraudulent  conveyance,  8661. 

by  liquidating  trustees,  9231. 

by  receiver  of  himself,,  8921. 

in   assignment    for    betiefit    of   creditors,    8711    et    seq.,    and    see 

Assignments  for  Benefit  of  Creditors, 
liability  of  officers  for,  3678. 

statutory  liability,  3881. 
on  distribution  of  corporate  assets,  see  Insolvency,  Receivers, 
power  of  corporation,   8690   et   seq.,   and   see   Insolvency. 

trust  fund  doctrine,  8647. 

foreign  corporations,  9396,  9734. 
'  insolvent  foreign  corporation;  9340-9342. 

to  prefer  officers,  3S70,  87S2  et  seq. 
power  of  receiver  to  sue  to  set  aside,  8938. 
right  of  officers  to  obtain  preference  by  levy,  4902. 
what  law  governs,  9735. 

Prejudice 

as   disqualifying  juror,  4778. 

Preliminary  Expenses 

see  Promoters,  Calls.   "' 

Preliminary  Subscriptions 

see  Subscriptions  to  Stock. 

Premiums 

see  also  Bonus. 

taxation  of  insurance  premiums  as  interference  with  commerce, 
9629  note. 

Prescription 

acquiring  title  to  real  estate  by,  2058. 
creation  of  corporations  by,  346,  904. 

Presence 

see  Appearance. 

Presentation 

claims  against  receivership,  8961  et  seq.,  and  see  Receivers. 

ot  claims  after  dissolution  of  corporation,  9257,  and  see  Dissolution. 

Presents 

see  Gifts. 
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President 

Pages  3181  to  3244  of  volume  3  are  devoted  to  "Powers  of  Presi- 
dent." 
admissions  of  as  binding  corporation^  3346. 
as  also  employee,  2952. 
casting  vote  at  directors'  meeting,  3068. 
compensation  of,  3977,  and  see  Compensation  of  Officers. 

as   manager,   3991..    ,,  i     ,    .,  , 

issuing  stock  for  services  of,  S814. 

contract  to  pay  for  life,  I860.:  ; 

contracts  between  corporations  where  same  perp,on  president  of 

both,  3639. 
demand  on  to  register,  ,ti;.9;nsfer  of  stock,  6329  note, 
liabilities  in  general,  3660,  and  gee  Lia,hilities ;  of  Officers. 

for  acts  of  other  officers,,  3748.,. j,.         ,  , 
necessity  for  presence  at  directors'  meetings,  3068,,    ■ 
note  payable  to  as  payable   to  corporation, .  2.483. 
notice  to  as  imputable  to  corporation,,  3463, 
powers,  3181-3244. 

general  rules,  3181-3201. 

acknowledgments,  248S. 

affidavits,  3243. 

apparent  authority,  3204. 

as  aflfectpd  by  by-laws^  IIOS  et  seq. 

as  general  manager,  3202. 

appearance  in  action,,  3238^  ,.  ■     : ..   . 

,  appropriating  property  , to  payment,:  fif  his  claim,  3575. 

arbitration,  3242.^      ,,         '  .,,.  v 

assignments,  3226. 

assignments  for  creditors,  3228.  ' 

assignment   of  mortgage  .outside   state,   9350. 

attorneys,  hiring  of,  3238.  ' 

bankruptcy  proceedings,  3240. 

bills  and  notes,  3210-3216. 

borrowing,  3219.  '• 

consent  to  appointment  of  receiver,  8841. 

calling  meeting, of  stockholders,  2717,  2718. 

compromises,   3235. 

confession  of  judgment,  3241.  . 

dedications,  3225. 

declaration  ,of,  dividends,  6107  note. 

delegation  of  authority,  3152. 

employment  of  others,  3206-3210. 

exchange,  3222. 

gifts,  3225. 

guaranty,  3233. 

indorsements,  3216. 

instituting  suits,  3238. 

insurance  of  property,  3242. 

issuance  of  stock,  5780  note. 

leases,  3229. 

legal  proceedings,  3238.    ,  l 

modification  of  contract,  3233.  i   ....„ 

mortgage,  3230. 
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President — Continued. 

powers — continued. 

partnership  contract,  3243. 

payments,  323S. 

petitions,  signing  of,  3243. 

pledges,  3230. 

promise  to  pay  debt  of  another,  3233. 

purchases,  3220. 

preferring  creditors,  8704. 

ratification,  3398. 

releases,  3237. 

of  subscriptions  to  stock,  1426. 

removal  of  ofificers,  3010. 

rescission  of  contracts,  3233. 

sales,-  3222. 

signing  contracts,  2458. 

sealed  instruments,  2546. 
bills  and  notes,  2463. 
personal  liability,  2460. 

statements  as  to  stock  being  fully  paid,  6286.. 

waiver,  3233,  3239. 
punishment  for  contempt,  5571. 
ratification  of  acts  of,  3206;  and  see  Ratification, 
removal  of,  3007. 
service  of  process  on,  4420,  10390,  10321. 

where  outside  state  on  private  business,   10391,   10404  notes, 
10405  note,  10406,  10407  note,  10210  note. 

Presiding  Officer 

at  meeting  of  stockholders,  2758. 
contracts  with  corporation,  3605. 
vice-president,  3246. 

Presumptions 

acceptance  of  charter,  471,  925. 

amendment  of,  4691,   1448,  7638. 
acceptance  of  domestication  by  foreign  corporation,  9311. 
acceptance  of  gift  of  stock,  6709. 
acceptance  of  mortgage,  2290. 
acceptance  of  office,  2982. 
acceptance  of  surrender  of  charter  from  nonuser  of  franchises, 

9065. 
adoption  of  by-laws,  988. 
assessments  on  paid  up  stock,  7529,  7530. 
assumption  of  debts  of  partnership  or  association,  796. 
authority  of  corporation,  4694,  1786,  1867. 

to  transfer  property,  2148. 
authority  of  officers  and  agents,  3138. 

president,   3189,   3192-3199. 

vice-president,  3249. 
bona  fide  holder,  2365,  1987. 
calls,  for  authorized  purposes,  1S2S. 
capacity   in    which    special   policeman   acted   in   committing   tort, 

5263-5265. 
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Presumptions — Continued. 

compliance  by  foreign  corporation  with  conditions  to  do  business 

in  state,  10167,  10123,  10369. 
compliance  with  conditions  precedent  to  incorporation,  930. 
consent  of  subscribers  to  stock,   1448. 
contract  as  within  powers  of  corporation,  1867. 
dealings  between  corporation  and  its  officers,  3S86. 
delegation  of  power  of  eminent  domain,  2513. 
delivery  of  stock,  6313. 
dividends,  payment  from  profits,  6085. 
doing  of  business  in  state  by  foreign  corporation,  10315. 
existence  of  corporation,  375,  9D4-910. 

from  use  of  corporate  name,  906. 

presumption  of  continued  "existence,  909. 
existence  of  property  of  foreign  corporation  within  state,  10318 

note, 
foreign  laws  as  to  consideration  for  which  stock  may  be  issued, 

5853,  5870. 
general  rules  as  to,  4686-4699.  '  ' 

gift  of  stock,  6715. 

in  favor  of  governmental  regulations,  7888. 
in  favor  of  judgment  against  foreign  corporation,  10315. 
in  favor  of  return  of  service  of  process  on  foreign  corporation, 

10315. 
innocence  in  criminal  cases,  5404. 
intent  to  repeal  charter,  7644. 
jurisdiction  of  public  service  commission,  7676. 
knowledge,  3389. 

of  by-laws,  1022. 
meeting  of  directors,  validity,  3077. 
meetings  of  stockholders,  2774. 

notice  of,  2743. 

time  of,  2724. 

place  of,  2725. 

regularity  of  call  of,  2720. 

minutes,  correctness  of,  4695. 

name,  4688. 

organization  of  corporation,  491. 

ownership  of  bonds,  1966. 

payment:  of  fee  before  filing  incorporation  papers,  9913  note. 

place, where  business  was  done  by  foreign  corporation,  10192. 

power   of   trustee   to   transfer   stock,  6444. 

powers  of  foreign  corporations,  9386,  9361,  9353,  9856. 

power  of  foreign  corporation  to  contract,  9348. 

powers  of  agent  of  foreign  corporation,  9349. 
propriety  of  removal  of  officer,  3015. 
proxies,  2841. 

purpose  for  which  realty  acquired,  2065,. 
quorum,  2758. 
ratification,  3423. 
residence,  4687. 

sales'  as  cotistituting  interstate  commerce,  9594. 
seal,  1732.  4688. 
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Presumptions — Continued, 
seal — continued. 

affixed  by  proper  officer,  1729. 
solvency,  8612. 

special  acts  crieating  corporations,  448.  ' 

statute  incorporated  under,  933. 
that  contract  is  in  writing,  6508. 
title  of  life  tenant  to  dividends,  6205. 
title  to  office,  4698,  2971. 
validity  of  contract  between  corporations  having  common  officers, 

3642. 
validity  of  purchase  of  stock  by  corporation,  2088. 
value  of  property  taken  for  stock,  5888,  5889. 
value  of  stock,  5676. 
venue,  4687,  4367. 
wilfulness  in  failure  to  file  report,  4209. 

Pretenses 

see  Fraud,  False  Pretenses. 

Price 

see  Rates,  Upset  Price,  Inadequacy  of  Price, 

Priest 

as  corporation  sole,  82. 

Primary  Franchise 

what  is,  2110,  and  see  Franchises. 

Primary  Liability 

of  officers,  see  Liabilities  of  Officers. 

of  stockholders  for  corporate  debts,  7245. 

of  transferor  of  stock,  to  creditors,  7318. 

Prificipal  and  Agent 

see  Agents. 

Principal  and  Surety 

see   Sureties. 

Principal  Place  of  Business 

violation  of  statute  as  to  keeping  boot  at  as  ground  for  forfeiture 

of  charter,  9109.  •) 

what  is,  1691,  8815,  and  see  Place  of  Business.  ■     '' 

within  bankruptcy  statutes,  871,  9726  et  seq.     -  i 

Printing 

see  Newspapers,  Publication. 

Printing  Company 

as  manufacturing  corporation,  127,  222. 


Priorities 

see  also  Preferring  Creditors. 


see  also  Preferring  Creditors. 

against  mortgages  or  foreclosure  purchasers,  8597,  2411  et  seq., 
and  see  Foreclosure. 
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Priorities — Continued.  .     . 

among  creditors  as  to  stockholders'  liability  for  Corporate  debts, 

7462. 
attorney  fees,  8982,  9260. 
between  bonds,  2408  et  seq. 

of  same  issue,  2408. 

of  different  issues,  2409. 

in  case  of  overissue,  2411. 
between  interest  and  principal,  2407,  9260.  ,  .   . 

between  lien  and  after-acquired  property,  2421-2426.  ''' 

between  liens  created  by  constituent  companies  and  thp^e  created 

by  consolidated  corporation,  8373. 
between  partnersliip  and  corporate  debts,  802. 
between  resident  creditors  of  corporation  and  nonresidents,  9464, 
between  secured  and  unsecured  creditors,  2416r2420,  8978-8980. 

operating  expenses,  8987-9006,  .2420,  8987  et  seq. 
between  stockholders,  8976. 

between  common  and  preferred  stock,  6039,  9262. 

agreements,  9262. 
between  stockholders  and  creditors,  8976,  S669.       . 

between    preferred    stockholders    and    creditors,,  .6030,,  6015 
et  seq.  ■„,,,,,...    .     ,,,.-.. 

between  unsecured  creditors  of  insolvent  corporation,  8682. 
claims  against  receiver,  8973  et  seq.,  and  see  Recei^srs.  -..,■:'. 'iin'l. 

claims  prior   to   appointment   of   receiver   for   operating   ex- 
penses, 8991  et  seq.,  and  see  Receivers.  ,    . 
compensation  of  receiver,  8981.                                          ;, 
expenses  of  receiver,  8684,  8981  et  seq. 
fraud  as  affecting,  8986. 
in  proceeds  of  mortgage  foreclosure,  2407-2431.  -'.''byi 

reservation  of  questions  as'  to  in  foreclosure  decree,  2375. 
on  distribution  after  dissolution  of  corporation,  9258  et  seq.,^and 

see  Dissolution, 
preference  of  creditors,  see  Preferring  Creditors, 
preferred  stock,  2431,  6015  et  seq. 
receiver's  certificates,  8957. 

against  taxes,  8958. 

expenses  of  receivership,  8958. 

against  vendor's  lien,  8959. 

different  issues,  8960. 

as  affected  by  notice,  8960. 
six  months'  rule,  8991-9006. 
state  debts,  8685. 
statutory,  2427,  8982. 

labor  claims,.  2428,  8686,  ,8983. 

tort  claims,  2428. 

claim  for  rent,  8685. 
taxes  as  prior  lien,  2431,  8685,  9260. 
trust  funds,  8982. 
United  States  debts,  8685. 
who  may  question,  2431. 

IX    Priv.  Corp.— 65 
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Private  Corporations 

see  also  Public  Corporations,  Quasi  Public  Corporations 

definition,  95. 

distinguished  from  public,  88. 

Private  Nuisance 
see  Nuisances. 

Private  Person 

see  also  Person. 

as  including  corporation,  73. 

Private  Property 

see  Property,  Eminent  Domain,  Police  Power. 

Private  Schools 

see  also  Educational  Institutions. 

as  corporation  for  "pecuniary  profit,"  133. 

Privileges 

as  affected  by  consolidation  of  corporations,  8359. 
as  franchises,  2120. 

exclusive,  see  Exclusive  Rights  or  Privileges, 
meaning  of  word,  8263  note,  8359. 

Privilege.  Taxes 

see  also  Fees. 

as  applicable  to  corporations,  8277. 

nature  of,  8273  et  seq. 

on  foreign  corporations,  9915. 

Privity 

as  affecting  estoppel  to  deny  corporate  existence,  755. 

Prize 

sale  of  vessel  in  time  of  war,  62. 

Prize  Fights 

dissolution  of  corporation  for  putting  on,  9129. 

injunction  against,  5158. 

power  of  athletic  club  to  stage,  1814. 
Pro 

use  of  word  in  corporate  signature,  2466. 

Probable  Ground 

for  quo  warranto,  5011. 

Probate  Courts 

time  for  presentation  of  claiins  against  estate  of  deceased  stock- 
holder, 7448. 

Procedure 

see  Remedies,  Actions. 

Proceeds 

see  Application  of  Proceeds,  Misapplication  of  Proceeds,  Fore- 
closure, Dissolution,  Receivers. 
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Process 

see  also  Due  Process  of  Law. 

effect  of  misnomer,  1697. 

in  actions  by  or  against  corporations,  4400-4503. 

form -and   sufficiency,  4400. 

in  federal  courts,  4403. 

name,  4405-4408,  1697. 

service,  see  ;Service  of  Process, 
in  criminal  prosecutions  against  corporations,  5402,  5403. 
notice  analogous  to,  4489. 
what  is,  4435. ' ', _ 

garnishment  as,  10374  note. 

Produce  Exchange 

see  generally  Exchanges., 

expulsion  of  members,  6745  notes,  and  see  Exchanges. 

Production  of  Papers  and  Books 

see  also  Evidence,  Inspection  of  Corporate  Books  and  Records, 

Corporate  Books  and  Records.  ' 
duty  of  officers  after  appointment  of  receiver,  4078.' 
duty  to  produce,  4074. 
mandamus  as  remedy,  4079. 
notice  to  produce,  4763,  4074. 
self-crimination  as  excuse,  4075. 
subpoena  duces  tecUm,  4762,  4076. 
to  whom  directed,  4077. 

Professions 

see  Attorneys,  Physicians,  Licenses,  Police  Power. 

Professors 

as  officers,  2952,  and  see  Educational  Institutions. 

Profits 

see  also  Net  Profits. 

as  element  of  damages  for  breach  of  contract  by  receiver,  8908. 

dealings  between  stockholder  and  corporation,  6850. 

dividends  distinguished,  6060. 

dividends  payable  only  from,  6081. 

presumptions,  6085. 

what  are  net  profits,  6088,  6092. 

time  of  determining,  6091. 

deducting  expenses,   6092. 

money  due  but  not  received,  6097. 

estimated  profits,  6098. 

on  preferred  stock,  6242. 

forfeiture  of  payments  on  stock,  6103. 
.  proceeds  of  .sale  of  stock,  6103. 

increase  in  value  of  property,  6103. 

premiums,  6106. 
/    income  distinguished,  6089. 

liability  of  liquidating  trustees  for,  9233. 

meaning  of,  6101.  ;.; 

of  corporate  officers,  3546-3569. 
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Profits — Continued. 

of  corporate  officers — continued. 

as  belonging  to  6orporation,  3546. 

where  corporation  insolvent  or  unable  to  act,  3554. 

secrecy  as  material,  3S5S. 

good  faith  as  material,  3556. 

lawfulness  of  means  used  as  material,  3556. 

effect  "of  acts  beiiig  ultra  vires,  3557. 

contracts  as  contrary  to  public  policy,  3557. 

bribes  or  presents  from  third  persons,  3561. 

profits   from   patents   or   inventions,   3561. 

earnings  of  officer  outside  business,  3561. 

reward  offered  by  corporation,  3562.  .  , 

spectilatjons  \vith  corporate  funds,  3563. 

sales  or  leases  by  or  to  corporation,  3563. 

loans,  3568. 
30103 ■)KS^S..°f  office,  3568. ,    , 

money  received  to  procure  election  to  corporate  office,  3568. 

payment  for  services  as  officer,  3569. 
of  corporation,  title  of  stockholders  to,  6061. 
of  receiver  as  personal,  8921. 

Prohibited  Contracts 

chalpter  on,  2693-2712,  vol.  3,  and  see  Contracts. 

Prohibition 

see  Intoxicating  Liquors. 

Prohibition,  Writ  of 

as   remedy  to  review  right   of  foreign   corporation  to  condemn, 

9867.      ,        .„.,  ,;    , 
right  of  corporation  to  sue  out,  4239. 
to  prevent  cancellation  of  license  of  foreign  corporation,  10145. 

Proi^isspry,  ?fpt?s 

s'e^ailis  and,  Nfttv^s,     ^ 

Promoters 

chapter  on,  263-342,  vol.  l.- 
agreement  by  as  within  statute  of  frauds,  6508. 
(  contract  of  as  to  nonassessability  of  stock,  7544  note, 
contract  to  purchase,  stock  from  buyer,  6587. 
definition,  264-268. 

enforcement  by  corpo^tidn  of  contracts  of,  327. 
estoppel  of  to  deny  existence  of  corporation,  728. 
fraud  of  as  affecting  subscriptions  to  stock,  340. 
liability  of  corporation  for  services  and'  expenses  of,  335. 
liability  of  corporation  on  contracts  of,  306-327. 

statutory  liability,  310. 

ratification,  310-327. 

extent  of  liability,  310-318. 

liability  on  bottds,  311. 

liability  on  promissory  notes,  314.  > 

liability  on  leases,  315. 
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Promoters — Continued. 

liability  of  corporatibh  on  contracts  of — continued. 

liability  on  contract  for  services,  31S. 
power  of  corporation  to  ratify,  318. 
mode  of  ratification,  320. 
persons  who  may  ratify,  320. 
implied  ratification,  321. 

liability  of  on  failiite  to  Create  corporation,  339; 

liability  of  promoters  of  noncomplying  foreign  corporation,  10070 

note, 
notice  to  as  notice  to  corporation,  3468,  334. 
of- *eorganazaitionj  ■  contracts  of  as  binding,  8474. 
personal  liability  of  on  their  contracts,  329-333. 

feflfect  of  ratification  by  corporation,  331. 
power  to  issue  bonds  to,  1931. 
power  to  subscribe   to   stock,   1203. 
relation  of  to  corporation,  271-277. 

as  agent,  272,  273,  2790  note.; 

a.%i§^W:;§'ry,;273:.,,  ,.     ,, 
relation   of  to   creditors,   275. 
relation  of  to  stockholders,  274,  27S. 
representations  by  as  binding  corporation,  1349,  335. 
right  of  to  enforce  their  contracts,  333. 
rights  and  liabilities  inter  se,  268-271. 

relation  of  partners,  268. 
,,;i,,   .^^.contribution,  263.  • 

one  as  agent   of  another,  269,  270. 
,' .     -;;  secret  profits,  270. 

liability  of  copromoters   for  services,  270. 

agreements, as  to  division  of  stock,  271. 

remedies  in  case  of  fraud,  271. 
rights  of  reorganized  company  against,  8583. 
secret  profits,  276-305. 
,: .  .:■•  (■::  what  are,  277.   .  .    ■■:  ■  - 

fraudulent  intent  as  element,  280-282. 

necessity  for  damages,  282.  .    , 

sales   to  corporation,  282-291v 
,,  J  disdosUre  of  facts,  284^289. 

sale   of   property   purchased   when    not   acting   as    promoter, 
289-291.     .     •  ;,   . 

commission  from  third  person,  302. 
'liability  of  persons  conspiring  with,  303. 

enforcement  of  claim  by,  305. 
' ...  ,  .right*  of  receiver  to  siie  for,  8937, 

joint  and  several  liability,  292.  ' 

remedies,  292. 

defenses,  295. 
.-'t,:.',,    parlSesitO;  actions,  297. 

limitations  and  laches,  299. 

pleading,  299. 

burden  of  proof,  300. 

relief  granted,  300.<;iui- 
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Promoters — Continued. 

services  as  payment  for  stock,  S843,  S81S. 
taking  subscriptions  to  stock,  1217. 
who  are  promoters,  264-268. 

agent,  267,  268. 

attorney,  268. 

incorporator,  268. 

subscriber  to  stock,  268. 

person  not  officer  or  stockholder,  268. 
.    question  for  jury,  268. 

Promotion 

of  corporate  officer  as  releasing  sureties  on  his  bond,  2986. 

Promotion  Stock 

definition,  5602. 

Proof 

see  also  Evidence. 

burden  of,  see  Burden  of  Proof. 

of  claims,  receivership,  8961  et  seq.,  and  see  Receivers. 

of  service  of  process,  4466-4480. 

presumptions,  see  Presumptions. 

Proper  Parties 
see   Parties. 

Property 

see  also  Personal  Property,  Real  Property,  Assets,  Community 

Property,  After  Acquired  Property,  Fixtures. 
as  consideration  for  issue  of  stock,  5803-5834,  5842-5845,  S851-S892. 

valuation  of,  5842-5845,  5851-5892. 
as  including  both  real  and  personal,  8375  note, 
attachment  of,  see  Attachment, 
confiscation  of  as  warranted  by  power  to  amend  or  repeal  charter, 

7S98. 
corporate  property  as  vested  in  corporation  rather  than  in  stock- 
holders, SO  et  seq. 

property  restrictions,  51. 

right  to  sue,  51. 
deprivation  of  property  of  foreign  corporation  as  impairing  obliga- 
tion of  contract,  9470. 
dissolution  of  corporation,  effect  on  title  to,  9189. 

nonstock  and  eleemosynary  corporations,  9191. 

power  to  hold  for  limited  time  after  dissolution,  9224. 
dividends  payable  in,  6118. 
existence   of  within   state   as  authorizing   service   of   process   on 

foreign  corporation,   10317. 
garnishment,  see  Garnishment, 
good  will,  see  Good  Will, 
grant  of  power  to  hold  to  foreign  corporations  as  domesticating 

them,  9309. 
included  in  mortgage,  2249-2274. 
mortgage  of,  see  Mortgages, 
ownership  in  general,  see  Ownership. 
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Property — Continued. 

ownership  or  acquisition  of  as  doing  of  business  by  foreign  corpor- 
ation, see   Foreign   Corporations, 
pledge  of,  see  Pledges.  '< 

powers  and  rights  of  foreign  corporations,  9813  et  seq. 

power  of  foreign   corporation  to  acquire,  9379. 
powers  of  corporations  as  to,  see  ..Powers  of  Corporations. 

personal  property,  see  Personal  Property. 

real  property,  see  Real  Property, 
recovery  of  by  receiver  outside  state,  9781. 
remedies,  see  Remedies, 
rolling  stock  as  real  or  personal,  2257. 
surplus,  1812,  and  see  Surplus  Property, 
taxation  of  property  in  state  as  taxation  of  interstate  commerce, 

9639. 
title,  see  Title. 

transfer  of,  see  Transfer  of  Property, 
turning  over  to  receiver,  8901. 
what  constitutes,  8244  note. 

antecedent  debts,  1943. 

certificates  of  stock,  S609,  5614. 

franchise,  2109,  2111,  2120. 

note.  1942.  ' 

right  of  stockholder  to  share  of  profits,  6063. 

Proportion 

of  common  and  preferred  stock,  6007,  6037  note. 

Proposal 

see  Oiler. 

Prosecuting  Attorney 

see  District  and  Prosecuting  Attorneys,  Attorney  General. 

Prosecution 

for  contempt,  5574. 

for  crimes,  see   Criminal  Law. 

malicious,  see  Malicious  Prosecution. 

ft 

Prospectus 

concealments   in   as   fraudttlent,    1369. 
fraud  in  as  dependent  oh  falsity,  6535. 
fraud  in  as  making  director  liable,  3790. 
in  connection  with  underwriting  agreement,  969. 
power  of  trust  company  to  publish,  1842. 
representations  in  as  fraud,  6518,  6519. 
representations  in  as  to  payment  of  salaries,  3993. 
signature  of  as  subscription  to  stock,  1176. 

Protest 

of  notes  as  prima  facie  evidence  of  insolvency,  8613,  8615. 

Provisional  Remedies 

see  Attachment,  Garnishment,  Injunctions,  etc. 
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Provisos  i- 

construction  of,  1750. 

Proxies 

at  meetings  of  directors,  3077. 

at    stockholders'    meetings,    2823    et    seq.,    and    see    Corporate 

Meetings, 
power  of  directors  to  solicit,  3157. 
service  of  process  outside  state  on  director  who  is  there  solely 

to  vote  as  proxy  at  stockholders'  meeting,  10397. 
voting  trusts,  see  Voting  Trusts. 

Proximate  Cause 

negligence  of  directors  as,  3471. 
.  of  loss  through  forged  certificate  of  stock,  5778^ 
of  loss   through,  unauthorized  issuance   of  stock,   5791. 

Public  Accountants 

see  Expert  Accountants. 

Public  Auction 

see  also  Auctions. 

sale  of  stock  by  pledgee,  6681. 

Public  Benefit 

eminent  domain,  2537. 

Public  Corporation 

charter  of  as  contract,  7572. 

distinguished  frorri  private,  88. 

educational  and  charitable  institutions  as,  98. 

effect  of  state  ownership  of  stocks,  94. 

levee,   drainage,   reclamation   and  irrigation   districts  as,  97. 

municipal  corporations  as,  96. 

quasi;  public  corporations,  101. 

Public  Funds 

deposit  of  as  preferred  claim,  8728. 

liability  of  bank  stockholders  for  deposits  of,  7220. 

Public  Improvement  Corporations 
what  are,  142,  247. 

Public  Improvements 

exemption  from  taxation  as-  including  assessments  for,  8258. 

Public  Interest 

as  affecting  appointment  of  receiver,  8882. 
as  affecting  condemnation   proceedings,  2539. 
nature  of  corporate  business  as  affecting  right  to  regulate,  7667. 
as  affecting  power,  to  regulate  rates,  7765. 

Public  Lands 

corporation  as  "person"  within  statute,  70. 
power  of  corporation  to  make  entry  on,  1798. 

Public  Necessity  or  Convenience 

certificate  of,  7713,  8572. 
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Public  Nuisance 

see  Nuisances. 

Public  Office 

corporation  as  eligible  to,  1806. 

Public  Officers 

see  also  Attorney  General,  Detectives,  District  and  .^Prosecuting 

Attorneys,  Governor,  Judges,  Justices  of  the  Peace,   Notary 

Public,  Policemen,' Pubiid  Service  Commissions,  Secretary  of 

State, 
as  corporation  sole,  83. 
as  quasi  corporations,  117. 
deputy,  see  Deputy, 
service  of  process  on,  10363-10379  and  see  Service  of  Process. 

appointment   oi  .or,  consent   to,   by   foreign   corporations   as 
agents  to  accept  service  of  process,,  9921  et  seq. 

Public  Policy 

actions  against  foreign  corporations,  10213,  10224. 
acts  in  violation  of  ;;    . 

corporate  contracts  generally,  1853. 

acquisition   of  land  by  forjcign  corporation,  9825. 

by-laws  as  to  expulsion  of  members,  6743. 

contracts  inducing  disregard  of  duties  by  officers,  3669. 

contract  not  to  give  proxies,  2825. 

contracts    retaining    secret    advantages    for    officer    making, 
.;•  .■   „,,-,,    .3557.   -V     .,.,'-   ■' 

contract  to  redeiem,  preferred  stock,  6048  note,  6049  note. 

agreements  relating  to  filling  of  corporate  offices,  2956,  2957. 

creation  of  corporation  for  certain  purposes,  176. 

depriving  preferred  stockholders  of  right  to  vote,  6035. 

dividends,  payment  out  of  capital,  6086  note. 

enforcement  of  torts  against  foreign  corporation,  9896. 

gambling  contracts  for  sale  of  stock,  651Q. 

irrevocable  proxy,  2839. 

meetings  of  stockholders   outside  state,  2728. 

monopoly,  179-182,  and  see  Monopolies. 

mortgages   by   foreign   corporations,  9848. 

pooling  agreements  among  stockholders,  2841-2852,  2881,  2882, 
2884. 

preference   of  stockholders    (preferred)    over  creditors,  6032. 

preferred  stock,  issuance,  6004  note. 

purchas.e  .of  stock,  of  another  corporation,  2068. 

release  of  stockholder  from  liability  on  subscription,  8675. 

restriction  of  right  to  transfer  stock,  6264,  6268. 

sale  of  vote  of  stockholder,  2853. 

specific    performance,    6624. 

transfer,  of  property  of  quasi-public  corporation,  2167. 
acts  violating 'distinguished  from  ultra  vires,  2571. 
by-laws  as  consistent  with,  995. 
construction  of  chartier  in' fayor   of,   1740. 
corporation  prohibited  by  as  de  facto  one,  569. 
foreign   corporations  as  affected  by,  9399. 
foreign  corporation  regulations,  10061,  10066. 

by  nonresidents,  10217. 
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Public  Policy — Continued. 

injunction  to  protect,  5159. 

power  of  state  to  enjoin,  2587. 
transfer  fully  executed  in  violation  of,  eiiFect,  2637. 
voting  trusts,  see  Voting  Trusts. 

Public  Purposes 

condemnation  for,  see   Eminent  Domain. 
taxes  confined  to,  7920. 

Public  Records 

corporate  books  as,  4041. 

Public  Service  Commissions 

see  also  Interstate  Commerce  Commission, 
action  to  set  aside  orders  of,  7905. 
appeal  from  orders  of,  7906. 
consent  of  as  necessary 

issuance  of  corporate  bonds,  1934, 

issuance  of  stock,  5733-5740. 

consolidation  of  corporations,  8317. 

increase  of  capital  stock,  5691. 

leases,  2195.  ' 

mortgages,  2281. 

sale  of  corporate  property,  2171. 

to  issuance  of  stock  or  bonds,  in  case  of  reorganization,  8581. 
constitutionality  of  delegation  of  power  to,  7674. 
construction  of,  statutes  creating,  7676. 
control  over  receivers,  8919. 
corporations  subject  to,  7672. 
injunction  against,  7903. 
natii're  of  powers  of,  7676. 
procedure  before,  7879. 

notice  and  hearing,  7880. 

expert  evidence,  7883. 

production  of  books  and  papers,  7883. 

findings  of  fact,  7883. 

regulations  as  to  power  to  issue  stock,  5852,  5881. 

remedies  to  enforce  orders  of,  7910. 

reports  to,  7681. 

review  by  certiorari,  7909. 

review  of  regulations  or  findings  by  courts,  7884. 

scope  of  powers,  7678. 

enforcement  of  contracts,  7678. 

interstate  railroads,  7679. 

.power   to   regulate   rates,  7779. 

conflict  of  jurisdiction  between  commission  and  municipality, 
7680. 

compelling  corporations  to  act,  7681. 
writ  of  prohibition  agaiiist,  7910. 

Public  Service  Companies 

see  Quasi-Public  Corporations. 
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Public  Stocks 

what  are,  2078,  1811. 

Public  Use 

definition,  143,  and  see  2536. 

taking  for  private  use  as  exercise  of  eminent  domain,  2525. 

Public  Utility 

certificate  of  public  convenience,  7713. 
meaning  of,  142-145,  247. 

public  service  corporations,  see  Quasi  Public  Corporations, 
what  are  so  as  to  be  within  jurisdiction  of  public  service  com- 
mission, 7672. 

Public  Utility  Corporations 

see  Qu4si  Public  Corporations. 

Public  Warehouses 

see  Warehousemen,  Warehouse  Companies. 

Publication 

see  also  Newspapers,  Notice,  Advertisement, 
incorporation  papers,  416. 

absence  of  as  precluding  d6  facto  corporation,  615. 
notice  of  calls,  1544. 

notice  of  meeting  of  stockholders,  2738,  2739. 
notice  of  sale  by  pledgee,  6675  notes.     ■ 
notice  of  transfer  of  stock,  7293,  7299. 
power  of  secretary  to  make  certificate  of,  3258. 
service>by  on  foreign  corporation,  10321. 

effect,  10321. 
^      personal  judgment,  10325. 

affidavit,  10325. 

Puffing 

in  sale  of  stock,  6521. 

Punishment 

see  also  Penalties. 

of  corporation  for  contempt,  5576,  5577. 

of  corporation  for  crime,  5395,  5396. 

of  officers,  see  Liabilities  of  Officers,  Criminal  Law. 

Punitive  Damages 
see  Damages. 

Pupils 

see  Educational  Institutions. 

Purchase  Money  Mortgages 
see  Mortgages. 

Purchases 

see  also  Sales,  Transfer  of  Property. 

as  consolidation  or  merger  of  corporations,  8307,  8309. 

by  corporation  from  officers,  3622. 
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Purchases — Continued. 

by  foreign  corporation,  9814  et  seq. 

as  doing  business,   10O21   et  seq.,  9994,  9984. 

of  real  estate,  9994.  • 

by  rpfficer  at  judicial -or  execution  sale,  3S34-3S46. 
by  officer  from  corporation,  3619. 

by  officer  of  claims  against  corporation,  3S28-3S34.  ;:, : 

by  officers  for  themselves  against  interests  of  corporation,  3S21- 
3S28. 
where  corporation  unable  to  purchase,  3554. 
caveat  emptor,   see   Caveat  Emptor.  , 
holding  companies,  see  Holding  Companies, 
of  claims  to  use  as  set-off,  8917. 
of  all  of  stock  or  property  of  another.corporation 

power  of  corporation  to  transfer,,  see  Transfer  of  Property, 
as  including  powers  and  immunities,  8348. 
as  including  right  to  use  corporate  name,-8348. 
as  including  license,  8348.--       ,    ,, 
as  including  franchises,  8348. 

liability  of  purchaser  for  debts  of  seller,  8388  et  seq. 
express  assumption  of  debts,  8379.- 
fraud,  8393. 
of  majority  of  stock,  6786. 
of  stock  by  corporation 

power  of  corporation  to  purchase  its  own  stock,  2090. 
insolvent  corporation,  8672. 
charter  or  statutory  provisions,  2097.  ;' 

express  prohibition  or  restriction,  2098. 
to  reduce  capital  stock,  5718. 
effect  of,  2104. 

who  may  attack,  2104.    .;  .     I     v.; 
right  to  dividends,  6143.  , 

power  to  purchase  stock  in  -other  corporations,  2066. 

general  rule,  2066-2071.  ,  s  ::; 

charter  .power,  2072. 
statutory  authority,  2075. 
to  promote  business  interests,  2072. 
restrictions  or  prohibitions,  2079. 
to  control  corporation,  2086.    • 
presumptions,  2088. 
rights  as  purchaser,  2088. 
options  to  purchase,  see  Options. 

power  of  corporation"  to  purchase,  14.  .i'^'iM  ' 

real  property,  2038  et  seq.,  and  see  Real  Property^  ' 
personal  property,  2026  et  seq.,  and  see  .Personal  Property, 
stock,  see  infra,  and  see  Stock,,,,,,,     ;  ,         , 
speculations,  see  Speculations,  Exchanges. 
power  to  acquire  distinguished,  2071, -2072, '8318.      •     '" 
repurchase,   see   Repurchase.  i    ' 

rights  of  purchaser  of  stock  to  whom  new  certificates  are.  issued, 

6472. 
subscriptions  to  stock,  spe  Subscriptions  to  Stock, 
transfers  of  property  generally,  see  Transfer  of  I^roperty.    , 
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Purchases — Continued. 

who  may  make 

executive  committee,  3178. 
president,  3220. 
vice  president,  3247. 
secretary,  3256. 
treasurer,  3260. 
general  manager,  3296. 
'    cashier,  3321. 

Purposes 

see  also  Intent,'  Motive. 

for  which  corporations  may  be  created,  chapter  on,  163-256'^  vol. 
1,  and  see  "Objects  for  Which  Corporations  May  'Be  Created." 
for  which  Massachusetts  Trust  may  be  creiated,'10473^' 
of  bond  issue,  1938,  and  see  Bonds. 

Purser 

service  of  process  on,  10348  note. 


Qualifications 

directors  and  other  corporate  officers,  2972'2981,  and  see  Eligibility, 
for  membership  in  nonstock  corporation,  expulsion- for  disquali- 
fication, 674S. 
mortgage  trustees,  2307-2311. 

Quantum  Meruit 

see  Implied  and  Quasi  Contracts. 

Quarry  Companies 

as   mining   companies,   8807. 
powers,  1828. 

mortgage  of  after-acquired  property,  2247. 

Quasi  Contracts 

see  Implied  and  Quasi  Contracts. 

Quasi  Corporations 

joint  stock  companies  as,  28. 
,  what  are,  112-119. 

Quasi  Negotiable 

certificate  of  stock,  6296.  ■ 

Quasi  Public  Corporations 

amendment  or  repeal  of  charter  as  impairment  of  cpntrfict,  7572. 

definition,  101. 

enumeration,  103-109,  112-119,  142-145,  246. 

carriers,   103.  ,; 

turnpike  companies,  105. 

banks,  106. 

warehouse  companies,  107. 

telegraph  and  telephone  companies,  107. 

water  companies,  107. 
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Quasi  Public  Corporations — Continued.  i 

enumeration — continued. 

heating  companies,  107. 

lighting  companies,  107. 

miscellaneous  companies,  108,  109. 
execution   against,   4890. 

failure  to  discharge  duties  as  ground  for  dissolution,  9114. 
mandamus  to  compel  performance'  of  duties,  ,5061-5083. 
mandatory  injunction  to  compel  performance  of  duties,  S1S4. 
monopolies,  5486. 

permit  to  excavate  in  streets,  7726. 
powers  and  duties  in  general,  1830. 

discontinuing  business,  1794,  7718. 

lease  of  all  their  property,  2188-2195. 

consent  of  public  service  cornmission,  2195. 
ratification   by  legislature,  2195. 

leasing  surplus  property  of,  2183.  ' 

mortgages,  2231. 

mortgage  of  after-acquired  property,  2247. 

transfer  of  property  of,  2167-2172. 

property   not   necessary   for   public    service,   2170. 
consent  of  public  service  commission,  2171. 
statutory  authority,  2171. 
statutory  prohibition,  2171. 
receiverships,  8856. 

carrying  on  business,  8858. 

receiver's  certificates,  8948. 
regulation  of  rates  of,  see  Rates. 

statutes  as  to  sale  of  all  of  property  as  confined  to,  2165. 
statutory  regulations  as  to  issuance  of  stock,  ^852-5854.         .    ., 
stockholders'   suits,  ultra  vires,  6905. 

suspension  of  business  as  ground  for  forfeiting  charter,  9119. 
taxation  of,  8204,;103. 

voluntary   dissolution   statutes  as  applicable   to,  9070. 
what  are,  so  as  to  be  subject  to  public  service  commission,  -7672, 

and  see  Public  Service  Commission. 

Questions  of  Law  or  Fact 
acceptance  of  charter,  473. 
acceptance  of  stock,  6509. 
alteration   of  charter  as   discharging  subscribers   to   stock,   1449, 

1450. 
authority  of  officer  or  agent,  3141. 
by-laws 

validity,  995,  1012,  1013. 

construction  of,  r021. 

waiver  of,  1040. 

validity  of  adoption  of  amendment  of,  1071. 
compensation  of  officers,  4035. 

doing  of  business  in  state  by  foreign  corporation,  10313,  9954. 
fraudulent  conveyances,  8681. 
general  rules  as  to,  4778.        ' 
grounds  for  expelling  member,  6769. 
insolvency,  8616. 
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Questions  of  Law  or  Fact — Continued. 

knowledge   of  ofl&cer   as  imputable   tp   corporation,  3506. 

inisappropriation    of   corporate   assets,   3760. 

negligence,  3692. 

notice  of  calls,  1543. 

notice  to  put  on  inquiry,  6489  note. 

powers  of  corporation,  1757. 

ratification,  3424. 

statute  of  limitations,  matters  pertaining  to,  10278. 

value  of  property  taken  for  st<!)ck,  5887. 

whether  business  is  interstate  commerce,  9652. 

Qui  Faci{  per  Alium  Facit  per  Se 
application  of,  2948. 

Qui  Tanl  Action 

see  Penalties. 

Quieting  Title 

.  corporation  as  person  within  statute,  70. 
mortgage  as  cloud  ori,  2299. 

where  acquisition  by  corporation  was  ultra  vires,  2643, 
who  may  sue 

de  facto  corporation,  648. 
foreign  corporation,  9887. 
pledgee  of  stock,  6660. 

Quo  Warranto 

chapter  on,  4964-5041,  vol.  5. 

abatement  by  compliance  with  prayer  for  relief,  5027. 

against  foreign   corporation,   10128. 

appeals,  5040. 

preserving  questions  for  review,  5040,  5041. 

review  of  discretion  of  court,  5041. 
as  admission  of  corporate  existence,  745. 
corporations  as  "persons"  within  statute,  4977. 
costs,  5039.  s  :        • 

defenses,  5031. 

laches,  5032. 

statute  of  limitations,  5032. 

estoppel,  5033. 

waiver,  5033. 
demurrer 

to  information,  5021. 

to  plea,' 5024,  5025. 
dismissal,  5027. 
evidence,  5030. 

burden  of  proof,  5030. 

presumptions,   5031. 
existence  of  other  remedies  as  bar,  4992. 

bill  in  equity,  4993.. 

remedy  uiider'  criminal  laws;  4994. 
in  case  of  failure  to  file  annual  reports,  4987. 

in  case  of  misuse  or  nonuse  of  street  franchises  or  licenses,  4983- 
4987. 
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Quo  Warranto^Contlnued. 

in  case  of  misuse  or  nonuse  of  street,  franchises  or  licenses- 
continued. 

against  telephone  companies,  4984. 

against  gas  and  electric  companies,  4984. . 

against  water  companies,  498S. 

against  interurban  railroad,  4985. 

against  street. railroad, ,4985. 
in  case  of  misuser  or  abuse  of  charter,  4981. 

charitable  corporations,  4982. 
.  social  clubs,  4982. 

athletic  clubs,  4982. 

carriers,  4983. 

criminal   offenses,   4983. 

violation   of   anti-trust  statutes,  4983. 
in  case  of  nonuser  of  franchises,  4983. 

secondary  franchises,  4983. 
in  case  of  violation  of^  statute  as  to  keeping  correct  books  of  ac- 
count at  principal  place  of  business,  4987. 
information  or  complaint,  5014. 

sufficiency,  501 5. 

prayer  for  relief,  5016. 

conclusions,   5016. 

pleading  leave  of  court,  5017. 

alleging  existence  of  corporation  and  office,  5017. 

alleging  usurpation,  5018. 

alleging  misuse  by  formation  of  conspiracy,  5020. 
joinder  ari5  splitting  of  causes  pf  action,  5026. 
judgment,  5035. 

forfeiture  of,  charter,  5035. 

fine,  5035,  5038.  , 

ouster  from  usurped  franchises,  5035-5037. 

damages,  5038. 

as  dependent  on  prayer  for  relief,  5039. 

stay  of,  5039. 

against  foreign  corporation,  10129. 
jurisdiction  of  courts,  4995. 
jury,  right  to  trial  by,  5028. 
leave  to  file  information,  5010. 
.  application  for,  5010. 

notice  of  application,  5013. 

waiver  of  failure  to  obtain  leave,  5013. 

setting  aside  leave,  5013. 
origin  and  nature  of  remedy,  4965-4975, 

English  statutes,  4969. 

in  United  States,  4971. 
parties,  4996-5009. 

state,  4996. 

attorney  general  or  other  public  officer,  4999. 

municipal  corporation,  5001. 

private  persons,  5002, 

di'tv  of  public  officers  to  sue,  5004. 

defendants,  5007. 
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Quo  Warranto — Continued. 

plea,  answer  or  return;  5021. 

plea  of  justification,  5022. 
pleadings  in  general,  5014. 

amenditient  of,  5026.   '■   '  '  .   -     ■ 

purpose  of  remedy,  4975  et  seq. 

necessity  for  public  interest,  4975. 

illustrations  \Yhere  public  interest  not  involved',  4976. ' 
receiver,  appointment  of,  5040.  m,    ■  ' 

reference  of  questions  of  fact,  5029. 
replications,  5024. 

to'  determine  dispute  as  to  right  to  corporate  office,  3015,  3018, 
4989. 

director,  4991. 

president,  4991. 

secretary,  4991.     . 

treasurer,  4991. 

superintendent,  4991. 

title  of  church  trustees,  4991. 
to  determine  status  of  foreign  corporation  as  de  jure  corporation, 

9672,-'' 
to  dissolve  corporation,,  9144,,  arid  see  Dissolution, 
to  enforce  forfeiture  of  munlapal' contract,  4985. 
to  forfeit  franchises,  4977,  4978.  ,,.. 

where  charter  improperly  granted,  4979. 
,  where  charter  fraudulently  obtained,  4979. 

where  organization  fraudulent) ,  4979. 

misuser  or  abuse  of  charter,  4981. 

nonuser  of  franchise,  4983. 

what  are  franchises,  4983-4985. 
to  oust  corporation  from  unauthorized  exercise  of  corporate  pow- 
ers, 4978. 

after  expiration  of  charter,  4980. 

where  corporation  organized  for  unauthorized  purposes,  4980. 

where  corporation, acts  ultra  vires,  4980. 
to  oust  foreign  corporation'  from  Hght  to  do  business,  4988. 

violation  of  anti-trust  statutes,  4988.  , 

review  of  action  of  officers  iri  issuing  certificate,  4989. 
to  test  legality  of  corporate  acts,"  4988. 

title  to  or  possession  of  property,  4988. 
venue,  4996. 
Quorum  , ,  , 

at  meeting  of  stockholders,  2754,  2965. 

by-laws,  1100. 

of  board  of  directors,  1522,  3069-3073. 

necessity  for  to  adjourn  meeting,  3052. 
on  hearing  to  expel  member,  6761. 
Quotations 

see  Ticker  Service. 

,  R 

Racing  . 

power  of  agricultural  society  to  ofifer  purses,  1814,  and  see  Agri- 
cultural Societies. 
IX     Priv.   Corp. — 66 
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Racing  Corporations 

agricultural  societies,  see  Agricultural  Societies. 

as  corporation  for  "pecuniary  profit,"  133. 

as  quasi  public,  109. 

permitting  gambling  as  ground  for  forfeiting  charter,  9106. 

powers,  1830. 

Railroad  Commission 

see  Public  Service  Commissions.  ' 

Railroad  Companies 

see    also    Hepburn    Act,    Street    Railroad    Companies,    Carriers, 

Depots,  Dining  Cars,  Passengers, 
agreements  between  as  partnership,  1805,  1806. 
amendment  of  charter,  6814,  6815,  6817. 

by  majority  stockholders,  6810. 
as  including  street  railway  companies,  1939,  192. 
as  quasi-public  corporations,  104  notes, 
attachment  of  property  of,  4892-4901. 
branch  lines,  see  Branch  Lines, 
citizenship,  830  note,  831  note,  832  note,  833  note,  834-840. 

where  created  by  Congress,  866. 
competing  and  parallel  lines,  8324,  2193,  2194. 
conductors,  see  Conductors, 
connecting  railroads,  what  are,  2193. 
consolidation,  8445. 

prior  statutes  as  applicable  to  consolidated  corporation,  8351. 

statutes  authorizing  consolidation  of,  8319. 

prohibiting  consolidation  of  parallel  lines,  8323,  8326. 

construction  of  statutes  as  authorizing  consolidation,  8318. 

what  constitutes  consolidation,  8303. 

effect  in  general,  8361  note,  8370,  8371,  8374  note. 

effect  of  on  indemnity  bond,  8354. 

effect    on    exemptions    possessed   by    constituent    companies, 
8359. 

effect  on  exemptions  from  taxation,  8268  note,  8269. 

consolidation  as  de  facto  corporation,  573. 
continuous  line,  what  is,  2193. 

contract  as  violating  anti-trust  statutes,  5492  note, 
contracts  as  binding  on  purchaser  of  road,  8371,  8376. 

assumption  of  debts,  8381. 
creation,  power  of  Congress,  359,  172. 

statute  as  including  street  railroads,  192. 
criminal  responsibility  of,  5370  et  seq. 
crossings,  see  Crossings, 
depots,  see  Depots, 
dining  cars,  1834,  3280. 
directors,  power  of,  3157. 
dissolution 

provisions  for  as  self-executing,  9040. 

nonuser  of  franchises  as  ground,  911S,  9117,  9120. 

lease  as  ground,  9125. 

intent  as  ground,  9129. 

waiver  of  grounds  for,  9136. 
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Railroad  Companies — Continued. 

dissolution — continued. 

by  failure  to  finish  road  within  specified  time,  9044,  9110,  9116. 
voluntary  dissolution,  9070. 

miscellaneous  grounds  for,  9100  and  notes,  9112. 
who  may  sue,  9143  note, 
efifect  of,  9178. 
excursion  rates,  7820. 
execution  against,  4892-4901. 

rolling  stock,  4895. 
exemption  from  taxation,  8212,  8214,  8228  note,  8230  note,  8231, 
8242-8244,  824S  note,  8246  note,  8247,  8248  notes,  8253  notes, 
8254. 
fencing  tracks,  7749,  7706,  2219  note, 
fires,  liability  for,  7705,  2219  note, 
foreign  railroad  companies 
domestication,  9311. 

as  foreign  corporation  where  created  by  Congress,  9273. 
operation  of  by  foreign  corporation  in  another  state  as  do- 
mesticating, 9313. 
jurisdiction  of  actions  against,  10226  note, 
right  to  set  up  statute  of  limitations,  10270  note. 
efifect  of  ultra  vires  or  prohibited  conveyances  of  realty  to, 

9826. 
service  of  process  on,  10385  note,  10386  note, 
property  of  in  transit  as  constituting  property  within  the  state 

so  as  to  warrant  service  of  process  on  company,  10318. 
what  constitutes  doing  business  in  state,  10018. 

soliciting  traffic  through  traveling  agents,  9985. 
loans  by,  9990. 
what  constitutes  doing  business  so  as  to  be  subject  to  service 
of  process,  10305-10311. 
sale  of  tickets,  10306. 
franchise  tax  as  denial  of  equal  protection  of  the  law,  9459. 
taxation  of  stock  as   denial  of  equal  protection   of  the  law, 

9461. 
tax  or  license  fee  as  interference  with  commerce,  9526. 
power  of  eminent  domain,  9859,  9863,  9868,  9870, 
prohibiting  actions  in,  or  removal  to,  federal  court,  9507. 
revocation   of  license  because  suit  brought  in  federal  court, 

9504. 
regulation  or  taxing  of  as  interference  with  interstate  com- 
merce, 9556  et  seq. 
freight  agents,  3135,  4428,  4429. 
full  crew  law,  7706. 
garnishment  of,  4897-4901. 

goods  in  possession  of  carrier,  4897. 
necessity  of  notice  to  shipper,  4899. 
debt  due  by  company,  4899. 
governmental  control  of,  7737,  7668. 
examination  of  engineers,  ITil, 
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Railroad  Companies — Continued.'  ■. 

governmental  control  of — continued. 

supplying  cars  with  pure  water  and  individual  ■  drinking  cups, 
7738. 

headlights,  7738.' 

station  agents,  7738. 

shifting  of  tracks,  7738. 

revoking  right  to  lay  second  track,  7738. 

weighing  scales  at  stations,  7739,  7718. 

transportation  of  milk,  7739. 

telephone  at  stations,  7739. 

extension  of  lines,  7739i 

operation  of  road  or  trains,  7740. 

establishment  of  passenger  service,  7740. 

service  on  branch  line,  7740,  7742. 

number  of  trains,  7741. 

abandonment  of  road  or  branch,  7741. 

Stopping  trains  at  stations,  3'743. 

depots,  7744. 

running  times  of  trains,  7745. 

connections  with  other  roads,  7745. 

construction  of  spur  tracks,  7746. 

grade  crossings,  7747.' 

lighting  of  tracks,  7747. 

rate  of  speed,  7747. 

obstruction  of  streets,  7748. 

signals  or  flagrrien,  7749. 

safety  appliances,  7749. 

fencing  of  tracks  and  building  of  cattle  guards,  7749. 

sleeping  car   service,  77S0. 

compelling  installation  of  stock  scales   at  particular  station, 
7718.  •   •''         ,  '■/ 

imposing  double  liability  oh  for  dahiages  from  fire  or  failure 
to  fence,  7719.       '  '  ,      >         

certificate  of  public  convenience,  7713. 

license  fee,  7735. 

free  passes  forbidden,  7822. 

regulation  of  as  within  resefved  jiower  to  amend  charter,  7620. 
gravel  lands,  2049. 
headlights,  7738. 
heating  cars,  7686. 
holding  companies,  6796. 
incorporation  papers,  see ,  generally  Incorporation  Papers. 

statement  as  to  route  and  termini  of  road,  405. 

statement  as  to  amount  necessary  to  construct  road,  399. 
injunction  against  discriminations,  5155. 
injunction  against  municipality,  51 52,  5153. 
issuance  of  stock,  5852-58^4. 
jurisdiction  of  foreclosure  suits,  2342-2346. 
leases 

construction  of,  2200. 

provisions  in,  2197. 
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Railroad  Companies — Continued. 

leases^-continued. 

trackage  agreements'  as,  2199. 

implied  covenant  of  lessee  to  operate,  2221. 

rights  of  lessee  as  affected  by  limitations  on  lessor,  2218  note, 
2219   note, 
liabilities  of  lessee,  2219-2223. 
liability  as  lessor,  2210-2218. 

statutes,  2211. 

negligent  omission  of  duty,  2212. 

negligence  of  lessee,  2213. 
•liabiUty  for  acts  of  special  policemen,  5259,  5261  et  seq. 
liability  for  torts,  5178  et  seq. 

ultra  vires  as  defense,  5200. 

negligence,  5250  et  seq. 

of  special  police  officers,  5259  et  seq. 
liability  for  ultra  vires  torts,  5200. 
lighting  tracks,   7747. 

locomotives,  debt  for  as  current  expense,  9001  note, 
logging'  ttamroad  as,  4356. 
I  ,  '   mandamus  against,  5066. 

to  compel  operation  of  road,  5066. 

to  provide  facilities  in  general,  5066. 

to  enforce  order  of  railroad  commission,  5066. 

to  compel  construction  of  road,  5067. 

to  compel  building  of  fence,  5068. 

to  compel  restoration  of  highway,  5068. 

to  compel  making  of  repairs,  5069. 

to  compel  change  of  grade,  5069. 

to  compel  construction  of  crossing,  5069. 

to  compel  stationing  of  flagman,  5069. 

to  compel  cattle  guards,  5070. 

to  compel  farm  crossing,  5070. 

to  compel  construction  of  viaduct,  5070. 

to  compel  construction  of  drawbridge  or  other  bridges^  5070, 
5071. 

to  compel  running  of  particular  number  of  trains,  5071. 

to  compel  operation  of  all  of  lines  by  consolidated  company, 
5072. 

to  compel  establishment  or  maintenance  of  depot,  5072. 

to  prevent  discrimination,  5074. . 

to  receive  goods  for  transportation,  5074. 

to  furnish,  trains  for  passengers,  5074. 

to  compel  construction  and  maintenance  of  switches,  5075. 

to  compel  deli-very  of  grain  to  elevator,  5075. 

to  put  into  effect  schedule  of  rates,  5075. 

to  sell  commutation  tickets,  5076. 

to  receive  tax  receipts  as  payment,  5076. 
mortgages,  2232  et  seq.'  ■ 

contents  of,  2283. 

property  covered  by,  2256,  2255. 
rolling  stock,  2257. 
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Railroad  Companies — Continued. 

mortgages — continued. 

property  covered  by — continued. 

after-acquired  property,  2259-2270. 
franchises,  2253. 
what  is  realty,  2252. 
effect  of,  2297. 
officers,  see  also  Powers  of  Officers. 

power  to  employ  physicians,  3131-3133,  3286. 

general  manager,  3286. 
power  of  president,  3197. 
ownership  of  telegraph  company  as  affecting  corporate  identity,  63. 
parks,  purchase  of  land  for,  2048. 
powers,  1831-1836. 

telegraph  and  telephone  lines,  1831. 

coal  mines,  1831. 

grain  elevators,  1831. 

weighing  machines,  1831. 

location  of  road,  1832. 

running  boats  or  other  conveyances,  1833,  1813. 

refreshment  houses,  dining  cars,  hotels  and  Y.  M.  C.  A.,  1834. 

creation  of  real  estate  trust,  10477. 

relief  funds  and  hospitals  for  employees,  1835. 

bonds,   see   Bonds. 

contracts,  1846,  1847,  1856,  1858,  1859. 

guaranty,  1868,  1873,  1874,  1876-1878. 

borrowing  money,  1893. 

acquisition  of  fee  simple,  2063. 

construction  before  organization  of  company,  486. 

dedication,  2153. 

discontinuance  of  business,  1795. 

donations,  2150. 

easement,  grant  of,  2170,  2183  note. 

eminent  domain,  2547-2549. 

power  of  eminent  dbmain  as  passing  to  purchaser  of  rail- 
road, 8349.  . 
exclusive  right  to  use  cars  for  advertising,  1788. 
executing  negotiable  paper,  1906,  1908,  1909; 
ferry,  running  of,  1833. 
lease  of  all  of  property,  2189-2195. 
lease  of  surplus  property,  2183,  2184. 
loaning  money,  1898,  1899,  1901. 
mortgages,  2232,  2236,  2237,  2240,  2241. 

of  franchises,  2238,  2239. 

of  after-acquired  property,  2246. 

of  income,  2248. 

as  dependent  on  consent  of  stockholders,  2277. 
offer  of  reward,  1806. 
purchase  of  branch  lines,  2050. 
purchase  of  telephone  lines,  2050. 
purchase  of  land,  2048. 

for  material  on,  2045. 
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Railroad  Companies — Continued. 

powers — continued. 

purchase  of  land — continued. 

for  speculation,  204S. 

purchase  of  supplies  for  eating  house,  2027. 

purchase  of  coal  output  of  mine,  2028. 

purchase  of  steamboats,  2029. 

purchase  of  grain,  2029. 

purchase  of  stock  in  another  company,  2069,  2074. 

taking  lease  of  hotel,  2184. 

taking  property  in  payment  of  debt,  2043. 

transfer  of  corporate  property,  2168. 
presumption  of  incorporation,  906. 

property  for  which  stock  may  be  issued,  S821,  5822,  5868. 
raites,  regulation  of,  1111,  and  see  Rates. 

fixing  rates  of  as  denial  of  equal  protection  of  the  laws,  7788. 
receivers,  8856. 

carrying  on  business,  8858. 

for  companies  incorporated  in  different  states,  9813. 

ancillary  receivers,  9804. 

power  to  reject  Workmen's  Compensation  Act,  8925. 

power  to  contract,  8930. 

power  to  condemn,  8941. 

liabilities,  8943  note,  8945. 

receiver's  certificates,  8947  et  seq.,  8951. 

six  months'  rule,  8994. 
regulations  of  as  denial  of  equal  protection  of  the  laws,  7704. 

abolishing  fellow-servant  rule,  7704. 

abolishing  defenses  of  contributory  negligence  and  assumed 
risk,  7704. 

requiring  payment  of  attorney  fees,  7704. 

penalty  for  failure  to  pay  just  claims,  7705. 

liability  for  fires,  7705. 

fixing  time  of  payment  of  wages,  etc.,  7705. 

requiring  cutting  of  weeds,  7705. 

classification  of  railroads,  7706. 

fencing  tracks,  7706. 

depots,  7706. 
regulations  of  as  interference  with  interstate  commerce,  7684-7688. 

heating  cars,  7686. 

examination  of  engineers,  7686. 

equal  accommodations  for  colored  persons,  7686. 

running  trains  on  Sunday,  7684,  7686. 

hours  of  labor,  7686. 

safety  appliances  on  cars,  7686. 

speed  of  trains,  7686. 

stopping  trains,  7686. 

federal  regulation  of,  where  engaged  in  interstate  commerce, 
7663. 
reorganization,  8474. 

title  to  right  of  way,  8574. 

public  duties  of  new  company,  8580; 
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Railroad  Companies — Continued. 

residence  for  purpose  of  attachment  and  garnisliment,  863,  864. 

residence  for  purposes  of  venue,  8S1-8S9. 

state  commission,  power  over  interstate  railroads,  7679. 

statutory  liability  of  stockholders,  7207. 

subscriptions  to  stock,  of 

special  terms,  1315,  1323. 

conditions  in,  1266,  1267,  1269-1271,  1273,  1284,  1286. 
implied  conditions,  1287,  1295. 

fraudulent  representations  to  procure,  1360,  1365,  1383. 

calls  on,  1531. 

acts  as  releasing,  1454. 

abandonment  as  discharging,  1463. 

breach  of  conditions  subsequent  in  charter  as  releasing,  1459, 
taxation 

as   interference   with .  interstate   commerce,   7985,   7992,   7994. 
8007,  8009-8011,  8017. 

of  interstate  road  by  state,  8044. 

as  class  legislation,  7942,  7948. 

of  property  outside  state,  8096,  8098-8103. 

on  property  in  transit,  8124. 

place  where  rolling  stock  is  taxable,  8114,  8131. 
time  for  organization,  491-498. 
tracks 

requiring  shifting  of,  7738. 

revocation  of  right  to  lay  second  track,  7738. 

trackage  agreements  as  leases,  2199. 

spur,  see  Spur  Tracks, 
ultra  vires  as  defense,  see  Ultra  Vires, 
venue  of  actions,  see  Venue. 

Railroad  Mortgages 
see  Mortgages. 

Rails 

claim  for  as  operating  expense,  9002. 

Ratably 

see  also  Priorities, 
meaning  of,  9259. 

Rates 

as  denial  of  due  process  of  law,  7788. 

as  denial  of  equal  protection  of  the  laws,  7788. 

classifying  railroads,  7789. 

charges  of  stockyards,  7790. 

street  car  fares,  7790. 

rates  of  elevators,  7790. 
as  impairing  obligation  of  contract,  7790. 

power  to  contract  as  to  rates,  7793-7800. 

reservation  of  right  to  regulate  rates,  7800. 

charter  as  contract  precluding  regulation,  7804. 

franchise  as  contract  as  to  rates,  7805. 
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Rates — Continued. 

as  impairing  obligation  of  contract — continued. 

change  of  rate  by  municipality  distins^uished  from  change  by 

:■:  I.  State,  7809. 

increase  of  rates,  7811.  ; 

impairment  of  contract  between  coloration   and  third  per- 
sons, 7813. . 

waiver  of  contract  rights,  7814. 
as  interference  with  inteirstate  commerce,  7787. 
contract  as  to  rates,  7772. 

as  binding  on  company,  7775. 

power  of  municipality  to  make,  7773. 

change  of  where  chartergives  corporation  right  to  fix,  7581. 

contract  right  to  fix  as.  passing  to  consolidated,  company,  8352. 
corporations  subject  to  regulations,!  7770. 
discriminations  in,  7815. 

unjust  discrimination,  7815. 

municipal  plants,  7817. 

reasonableness  of  rate,  7817. 

different  rates  in  different  parts  served,  7817.     . 

different  rates  for  individuals  and  municipality,!  7818. 
i;  discrimination  against  ^nonresidents,  7818. 

rebates,  7818. 

long  and  short  hauls,  7818. 

six  tickets  for  a  quarter,  7819. 

commutation  rateSj  7819. 

mileage  books,  7819. 

excursion  rates,  7820. 

reduced  rates  for  children,  7821. 

reduced  or  free  rate  for  soldiers,  policemen,  etc.,  7821. 

free  passes,  7822. 

statute  as  retroactive,  7823. 

power  of'  state  to  abrogate  discriminating  contract,  7824. 
excessive  rates  as  ground  for  forfeiture  of  charter,  9103. 
exemption   from  regulation  as  passing  to  reorganized  company, 

8579. 
exemptions  from  regulation  as  passing  to  consolidated  company, 

8366-8368,  ■ 

fixing  of  iis' legislative  or  judicial  act,  7677. 
injunction  against,  7903. 
penalties  for  violation  of  rate  laws,  7776. 
power  to  regulate,  7765-7770. 

as  dependent  on  nature  of  business,  7765,  7671. 

as  affected  by  failure  to  exercise',  7769: 

is  including  power  to  regulate  street  car  transfers,  7769. 
,     as  including  powef  td  raise  rates,  7770. 
procedure  connected  with,  7877. 
'  reasonableness  of  rates,  7824. 

matters  considered,  7827. 

who  may  attack,  7829. 

from ';viewpOint  of  patron  or  consumer,  7831. 

rate  producing  no  profit  or  very  small  profit,  7832. 

what  constitutes  value  of  service  to  patron  or  consumer,  7834. 
calls  or  assessments,  7078-7098. 
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Rates — Continued. 

reasonableness  of  rates — continued. 

reasonableness  of  return  as  a  whole,  7835. 

comparison  with  rates  of  other  companies  or  in  other  locali- 
ties, 7838. 

probable  increase  of  business,  7839. 

original  cost  as  valuation  test,  7840. 

present  value  as  test,  7842. 

what  constitutes  "value,"  7843. 

valuation  for  taxation,  7847. 

valuation  of  lands,  7847. 

value  of  property  not  used,  7848. 

value  of  stock  and  bonds,  7851. 

value  as  "going  concern,"  7852. 

franchise  as  item  of  value,  7855. 

good  will  as  item  of  value,  7850. 

earnings  added  to  capital  account,  7860. 

deduction  for  depreciation,  7861. 

value  of  intrastate  property,  7862. 

cost  of  ^-eproduction  test,  7862. 

overhead  charges,  7864. 

cost  of  next  available  substitutional  system,  7865. 

operating  expenses,  7867. 

depreciation  fund,  7868. 

rate  of  return  to  which  corporation  entitled,  7872. 
regulation  of  as  within  reserved  power  to  amend  charter,  7623. 
review  of  by  courts,  7884. 
who  may  regulate,  7776. 

state,  im.    ' 

public  service  commission,  7779. 

municipal  corporation,  7780. 
express  power,  7781. 
particular  delegations  of  power,  7783. 
regulating  rates  outside  municipality,  7785. 

courts,  7786. 

Ratification 

chapter  on  (subdivision),  3377-3428,  vol.  4. 

as  bar  to  stockholders'  suit,  6948,  6956,  6960,  6833. 

by  corporation  as  affecting  receiver,  8941. 

by  pledgor  of  purchase  by  pledge^,  6661. 

by  receiver  of  lease,  8911. 

of  contract,  8930. 
by  state  of  surrender  of  charter,  9062. 

by  stockholder  as  barring  suit  to  dissolve  corporation,  9169. 
by  stockholders  of  acts  of  directors 

increase  of  capital  stock,  5693. 

fixing  compensation  of  officers,  4017. 

of  acts  separately  and  not  at  directors'  meetir^g,  3050. 

of  acts  at  illegal  or  irregular  meeting,  3079. 

of  assignment  for  benefit  of  creditors,  8627. 

preferred  stock,  issuance,  6012. 

burden  of  proof,  3424.   . 
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latjiicatioii — Continued. 

distinguished  from  delegation  of  powers,  3151. 
effect  of,  342S-3428. 

ratification  of  part,  3427. 

as  creating  apparent  power,  3427. 

as  making  corporation  liable  for  tort,  5212. 

as  precluding  liability  of  officers,  3666-3669,  3687,  3765. 

as  imputing  notice  of  officers  to  corporation,  3504. 

conferring  title  on  corporation  as   successor   of  partnership, 
779. 

liability  of  corporation  on  contracts  of  promoters,  310-327. 
evidence  of,  3422. 
general  rule,  3378. 

knowledge  as  element  of,  3385-3392. 
mode  of,  3403-3422. 

silence  or  acquiescence,  3405-3411. 

acceptance  of  benefits,  3411. 

affirmative  acts,  3418-3422. 

payments,  3421. 

bringing  suit,  3422. 
necessity  for,  3383. 
of  acts  of  proxy,  2836. 
of  appearance,  4503. 

of  appropriation  of  corporate  assets  by  officers,  3753. 
of  contract  for  unauthorized  stock,  5767. 
of  contracts  of  president,  3206. 

of  contracts  where  interlocking  officers,  3645-3651,  3632. 
of  corporate  bonds,  1940. 

of  debts  of  old  company  by  its  successor,  8369. 
of  defectively  executed  contracts,  2451,  2438. 
of  forged  certificates  of  stock,  5779. 
of  fraud  in  sale  of  stock,  6560. 
of  fraud  in  subscriptions  to  stock,  1347,  1401. 
of  increase  of  capital  stock,  5713. 

of  irregularities  in  call  of  stockholders'  meeting,  2719,  2720. 
of  leases  by  legislature,  2195. 
of  mortgage  by  legislature,  2249. 
of  purchase  by  officer  at  forced  sale,  3545. 
of  purchase  of  stock,  6604. 
of  release  of  subscriptions  to  stock,  1430. 
of  subscription  to  stock,  1206-1209. 
of  torts,  3383,  5212,  and  see  Torts. 
of  transfer  of  all  of  corporate  property,  2167. 
of  transfer  of  franchise,  2179. 
of'  transfer  of  stock,  7260. 
of  ultra  vires  acts,  2579,  3384. 
of  unauthorized  or  defective  consolidation  of  corporations,  8316, 

8339.      -  , 

of  want  of  or  defects  in  notice  of  stockholders',  meeting,  2749. 
presumptions  as  to,  3423. 
question  for  jury,  3424. 
time  for,  3403. 
who  may  ratify,  3392-3402. 
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Ratification — Continued. 

who  may  ratify — continued. 

directors,  3394. 
president,  3398. 
secretary,  3252,  3254,  3399. 
general  manager,  3399. 
stockholders,  3402. 
self-ratification,  3393. 
withdrawal  before,  3402. 

Real  Estate 

see  Real  Property. 

Real  Estate  Companies 

as  mercantile  companies,  8804. 

as  trading  companies,  122.        ' 

foreign  corporation,  what  coAstitutes  doing  business,  10004. 

incorporation  in  one  state  to  speculate  in  lands  in  another  state, 

9422. 
power  of  street  car  company  to  aid,  1840. 
power  to  create,  243. 
powers,  1825. 

sale  of  all  of  .real  estate,  2160. 

purchase  of  land  in  other  states,  9820. 

donations,  2151. 

dedications,   2153. 
receiver's  certificates,  8949  note, 
right  to  dividends  as  between  life  tenant  and  remainderman,  6187. 

Real  Estate  Syndicate 

nature  of,  10464  note,  and  see  Massachusetts  Trusts. 

Real  Party  in  Interest 
see  Parties. 

Real  Property-         _ 

as  included  in  after-acquired  clause  in  mortgage,  2261. 

conversion  of  stock  into,  6053. 

deeds  of,  see  Deeds.         ' 

efifect  of  ultra  vires  transfers  fully  executed,  2633-2644. 

land  as  appurtenance,  2253. 

liabilities  assumed  by  purchaser  of,  2065,  and  see  Purchases. 

ownership  of  as  doing  of  business  by  foreign  corporations,  10305, 

9995. 
payment  for  stock  in,  5810,  5821,  5824. 

power  of  corporation  to  acquire  and  hold,  chapter  on,  2037-2065, 
vol.2, 
as  vital  corporate  attribute,  14. 
as  implied  power,  2038.  i 
as  tenant  in  common,  2039. 
as  joint  tenant,  2039. 

as  dependent  on  purpose  for  which  acquired  or  used,  2040. 
presumptions,   2065. 
property  not  necessary,  2040. 
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Real  Property — Continued. 

power  of  corporation  to  acquire  and  hold — continued. 

as  defiendant  on  purpose  for  which  acquired — continued. 

unnecessary  amount,  2042. 
taking  as  security  for  debt,  2043. 
taking  in  payment  of  debt,  2043. 
for  speculation,  2044. 
for  material  on  land,  ,2045. 
.,  to  utilize  waste  products,  2045. 
for  dwellings  or  farms  for  employees,  2045. 
for  hospital,  2047.  ,   , 

as  conduit  to  pass  title,  2047. 
particular  corporatiO'n,s,.2Q47. ,  .,    .    : 

collateral  attack,  2065.,,    ■  ,  ,i  . 

consent  of  stockholders  as  condition  precedent,  2058. 
express  power,  2049. 

enumeration  of  purposes  as  excluding  others,  2050. 
power  to  hold  as  including  power  to  acquire,  2050. 
fee  simple,  2063. 
mode  of  acquisition,  2058. 
grant,  2058. 
devise,  2059. 

condemnation,  see  Eminent  Domain, 
-dedication,  2058. 

''estoppel,  2058.  "   '  "' 

adverse  possession,  2058.. 
license,  2059. 

by  statute  or  charter,  2062. 
prohibitioii   of,  2050. 

statutes  of  mortmain,  2051. 
as  including  trusts,  2052. 

prohibition  against  holding  as  inclliding  taking,  2053. 
as  to  quantity  or  value,  2054-2057. 
to  procure  monopoly,  2057. 
statutory  exceptions,  2057. 
particular  corporations,  2047. 
brewing  compapy,  2047. 
mining  compariy,  2047.  '     ■ 

turnpike  company,  2047.  '  »■ '' 

water  company,  2048. 
railroad  company,  2048. 
national  bank,  2049.  ' 

power  of  corporation  to  assume  incumbrances,  2040. 
power  of  corporation  to  contract  to  purchase,  2038. 

terms,  2039.       ■.  ■  '   ' 

power  of  foreign  corporation  to  adquire  and  hold,  9817  et  seq. 
public,  see  Public  Lands.  '    '  • 

quieting  title,  see  Quieting  Title,  Trespass  to  Try  Title, 
remedies  to  recover,  see  Ejectment,  etc. 
taxation  of  '  '  ' 

situs,  8108. 
exemption  from  taxatidhj  '8243. 
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Real  Property — Continued, 
taxation  of — continued. 

taxation  by  state  where  owned  by  national  bank,  8042. 
title  of  corporation,  2062. 

fee  simple,  2063. 

as  limited  to  life  of  corporation,  2064. 

on  consolidation  of  corporations,  8352. 

after  dissolution  of  corporation,  9189. 

after  dissolution  of  foreign  corporation,  9714. 

after  statutory  extension  of  corporaite  life  after  dissolution, 
9226. 

of  receiver  of  foreign  corporation,  9773. 
trespass  on,  see  Trespass. 

valuation  of  for  purpose  of  rate  regulation,  7847. 
what  law  governs  conveyance  or  incumbrance,  9357,  9658. 

Real  Value 

meaning  of,  5452. 

Reason 

see  Motives. 

Reasonable  Care 

see  also  Negligence. 

as  defense  to  officers  where  acts  beyond  scope  of  their  authority, 
3685. 

Reasonableness 

depriving  preferred  stockholders  of  right  to  vote,  6035. 
of  amendments  of  by-laws,  1048. 
of  by-laws,  1012. 

of  excluding  or  of  conditions   imposed  on  foreign  corporations, 
'   ,  9906. 
of  exercise  of  police  power,  9553. 
of  license  fee,  7732. 
of  penalties,  7721. 

of  rates,  7824  et  seq.,  and  see  Rates, 
of  restrictions  on  foreign  corporations,  9445. 
of  speed  regulations,  7747. 

Reasonably  Necessary 

meaning  of,  5852  note,  2041. 

Rebates 

allowance  as  ground  for  expelling  member,  6746. 
claims  for  as  current  expense,  9006. 
criminal  liability  for  giving,  5399. 

Receipts 

see  also  Earnings,  Income,  Profits, 
evidence  of  subscription  to  stock,  1243. 
tax  on  as  interference  with  commerce,  9642. 
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Receivers 

The  chapter  on  "Receivers"  is  in  volume  8,  commencing  on  page 
8825.  Receivers  appointed  in  connection  with  dissolution  pro- 
ceedings are  considered  in  the  next  chapter  on  "Dissolution," 
from  page  9236  to  9263.  Some  general  rules  applicable  to  re- 
ceivers are  also  stated  in  the  chapter  on  "Insolvency"  in  vol- 
ume 8.  Receivers  of  foreign  corporations  are  treated  of  in 
the  chapter  on  "Foreign  Corporations"  in  volume  8. 

I.  In  General. 

II.  Appointment  in  General. 

III.  Who  May  Obtain. 

IV.  Grounds  for. 

V.  Grounds  for  Refusing. 

VI.  Effect  of. 

VII.  Powers  and  Rights. 

VIII.  Actions  by. 

IX.  Liabilities,  Duties  and  Actions  Against. 

X.  Receiver's  Certificates. 

XI.  Presentation  and  Proof  of  Claims. 

XII.  Priorities. 

I.    In  General. 

chapter  on,  8825-9007,  vol.  8. 

assessments  by  court  to  enforce  liability  of  stockholders,  7373. 

dissolution  distinguished,  .9151. 

for  corporations  incorporated  in  different  states,  9813. 

in  action  to  enforce  liabiHties  of  stockholders,  7351. 

in  bankruptcy  proceedings,  8818. 

in  connection  with  dissolution  proceedings,  9236  et  seq.,  and  see 

Dissolution. 
in  quo  warranto,  5040.  * 

in  stockholder's  suit,  7017. 

in  suit  by  pledgee  of  stock,  6660.  i 

in  supplementary  proceedings,  4961. 
income  tax,  8295  note, 
kinds  of,  8830. 

statutory  receiver,  8830,  9775. 

chancery  receiver,  8831. 

temporary  receiver,  8831. 

permanent  receiver,  8831. 

general  receiver,  8831. 

special  receiver,  8831. 

receivers  of  particular  property,  8832. 

active  and  passive,  8832. 

friendly,  8833. 

ancillary,  8833. 

receivers  in  mortgage  foreclosure  suits,  8833. 
motion  to  set  aside  as  constituting  general  appearance,  10247. 
nature  of  office,  8920. 
number  of,  8834. 

• 
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Receivers — Continued. 

of  foreign  corporations,, 9757  et  seq.,  and  see  Foreign  Corporations. 

personal  profit,  8921. 

regulation   excluding  as   denial  of  equal  protection   of  the  laws, 

7710. 
reorganization,  liability  of  new  company  for  debts  of  receivership, 

„■  8598.  ■    „■  .         ;,-,  .,..;;•;      ,    ,. 

right  of  corporation  to  compensation  earned  by  ofHcer  as  re- 
ceiver, 3562. 

service  of  process  on,  4412,  4416,  4423,  1043S. 

successive  receivers,  8923. 

testimony  of  as  to  solvency,  8616. 

trust  fund  doctrine,  8635  et  seq.,  and  see  Insolvency. 

who  receiver  represents,  8920.    ;■ 
corporation,  8920. 
party  to  suit,  8920. 
stockholders,  8920. 
creditors,  8920. 

II.      ApPOIKTMENT  JN^  pENERAL. 

acceptance  of  appointment,  8895.' ;    .-:/ 

as  dependent  on  nature  of  corporation,  88S5. 

quasi-public  companies,  8856. 

special  statutes,  S856.1 

national  banks,  8856. 

building  and  loan  associations,  8856. 

insurance  companies,  8856. 

railroad  companies,  8856.. 

state  banks,  8856. 
as  limited  to  incidental  relief,  8842. 

contrary  view,  8844. 
as  matter  of  discretion,  8853. 

cr  "e  and  caution,  8854. 
'         bond  of  receiver,  8895. 
by  whom,  8834. 

governor,  8834. 

judge  in  vacation,  8834,  • 

court  commissioner,  8834. 

common-law  courts,  8835. 

equity  courts,  8835-8839.  ' 

federal  courts,  8839. 

for  foreign  corporation,  8841. 
collateral  attack,  8896. 

grounds,  8896. 
conflicting  jurisdiction  as  between  state  and  federal  courts,  8839. 
consent  as  conferring  jurisdiction,  8841. 

consent  of  president,  8841. 
duration  of  receivership,  8896. 

removal  of  receiver,  8897. 
intervention,  8894. 
.  .   stockholder,  8894. 

creditor,  8894. 
jurisdiction  as  conferred  by  statute,  8839. 

• 
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Receivers — Continued 

jurisdiction  distinguished  from  discretion,  8834. 
notice  before,  8845. 

necessity  for,  8845.  ' 

collateral  attack  for  want  of,  8846. 
oath  of  receiver,  8895. 
on  court's  own  motion,  8842. 
parties  defendant,  8894. 

corporation,  8894. 

officers,  8894. 

stockholders,  8894. 

creditors,  8894. 

bondholders,  8894. 

wrongdoers,  8894. 
povfer  to  appoint  for  foreign  corporation,  9667.   -  :■■ 

as  interference  with  commerce,  9631. 

on  insolvencyj. of  local  assets,  9723.  , 

procedure  for,  8891. 

venue,  8892.  \  .    ... 

pleadings,  8892.  ,, 

effect  of  sworn  denials,  8893. 

order  or  decree,  8895. 
time  for,  8892. 

before  bill  filed,  8892. 
to  carry  on  business,  8858. 

public  service  corporations,'  8858. 

strictly  private   corporations,  8859.'^       ' 
to  collect  tolls,  8857. 
to  sue  or  defend,  8857. 
trust  fund  doctrine  as  preventing  discontinuance  of  receivership 

proceedings,  8655. 
two  or  more  receiverships  at  same  time,  8860. 
waiver  of  objections  to,  8895.  , 

laches,  8896,  ,        ,    ; 

acceptance  of  benefits,  8896., 
where  corporate  property  situated  in  ancrther  state,  8842. 
who  may  be  appointed,  8889.  .  .    .    ,  : 

creditor',  8889. 

stockholder,  8889.  ■  .  , 

officer,   8889. 

party,  8889.  i 

attorney,  8889. 

nonresident,  8890. 

corporation,  8890.  <  • 

foreign  corporation,  9884,  '9875. 

person  selected  by  applicant,  8890.  .     ,    ,' 

collateral  attack,  8890j 

III.    Who  May  OfilAi:^.        '    " 

bondholder,  8847. 
corporation  itself,  8852. 

statutes,  8852. 

collusion,  8852. 
IX     Priv.  Corp.— 67 
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Receivers — Continued. 

court  of  its  own  motion,  8842. 
creditor,  8849. 

before  maturity  of  debt,  8849. 

necessity  for  judgment  or  lien,  8850. 

surety,  8852. 
in  general,  8846. 
officer  of  corporation,  8846. 
pledgee  of  stock,  6660. 
state,  8853. 
stockholder,  8847. 

where  stock  in  name  of  broker,  8848. 

effect  of  knowledge,  8848. 

minority  stockholders,  8848. 

necessity  for  judgmentj  8849. 

IV.    Grounds  for. 

abandonment  of  business,  8875. 

apprehension  of  future  misconduct,  8881. 

danger  of  loss  pendente  lite,  8881. 

declaration  of  dividend  out  of  capital,  6209. 

directors  holding  over,  8861. 

dissensions  among  officers  or  stockholders,  8866. 

among   directors,  8866. 

difference  of  opinion,  8867. 

deadlock,  8867. 
in  general,  8861. 

governing  statutes,  8862. 

general  statutes  as  applicable  to  corporations,  8864. 

statutes  as  exclusive,  8865. 
insolvency,  8875. 

insolvency  alone,  8876. 

insolvency  coupled  with  other  facts,  8878. 

bankruptcy  act,  8877. 

imminent  danger  of  insolvency,  8877. 

what  constitutes  insolvency,  8880,  8611. 
inspection  of  books,  refusal  to  permit,  8862. 
interests  of  public,  8882. 

quasi-public  corporations,  8882. 
losing  business,  8875. 

New  Jersey  statute,  8875. 
misconduct  of  officers  or  majority  stockholders,  8868. 

jurisdiction  of  equity  as  inherent,  8835. 

necessity  for  loss,  8869. 

where  gross  or  fraudulent,  8870. 

attempt  to  wreck  corporation,  8871. 

diversion  of  funds,  8871. 

solvency  of  corporation,  8872. 

existence  of  other  remedies,  8873,  8884. 
necessity  to  secure  ample  justice,  8863. 
nonresidence   of  directors,  8862. 
object  of  corporation  impossible  of  attainment,  8881. 
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officers,  lack  of,  8874. 

directors,  8874. 

resignation  for  purpose  of  receivership,  887S. 
return  of  execution  unsatisfied,  8864. 
ultra  vires  acts,  8881. 
wrongful  control  and  use  of  certain  stock,  8862. 

V.    Grounds  for  Refusing. 
absence  of  assets,  8888. 
assignment  for  benefit  of  creditors,  8887. 
benefit,  absence  of,  8884. 
bond,  offer  to  give,  8889. 
collusion,  8882. 
expense  of,  8882. 

hindering  collection  of  claims,  8883. 
in  general,  8882. 
laches,  8883. 

misconduct  of  applicant,  8882. 
motive  of  applicant,  8882. 
necessity,  absence  of,  8883. 

in  case  of  creditors,  8883. 

to  cpllect  stock  subscriptions,  8884. 
other  adequate  retnedy,  8884. 

by  lis  pendens,  888S. 

by  contempt  proceedings,  8885. 
-    by  attac'hmput  or  execution;  8885. 

by  injunction,  8885. 

by  tnandamus,  8885. 

by  remedy  within  corporation,  8886. 

liefusal  to  allow  inspection  of  books,  8885. 

misconduct  of  officers,  8885. 

enforcing  liability  of  stockholders,  8886. 
small  interest  of  applicant,  8883. 
violation  of  law  by  corporation,  8887. 

monopoly,  8887. 

lottery,  8887. 

VI.    Effect  of. 

actions  against,  corporation,  8912,  3808. 

for  acts  of  receivers,  8913. 
~  service  of  process,  8914,  4446. 
actions  by  corporation,  8912. 

injunction,  8912. 
as  act  of  bankruptcy,  8918,  8810  . 
as  affecting  consolidation,  8314. 
as  dissolving  corporation,  9057,  8621. 
bankruptcy  proceedings,  8918. 
creditors,  rights  of,  8904. 

liens,  8904. 

actions,  8905,  8912,  3808. 

foreclosure,  8905. 
^    as  precluding  enforcement  of  stockholders'  liability  by  credi- 
tor, 7349. 
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debtors,  rights  of,  890S. 

set-off,  8916. 
eminent  domain,  power  to  exercise,  8919. 
existing  contracts,  890S. 

executory  contracts,  8906. 

Liability  for  damages  for  breach,  8906. 

enforcement  by  receiver,  8908. 

contracts  for  services,  8909. 
services  of  officers,  S909. 

leases,  8910. 
in  general,  8898. 

as  affected  by  nature  of  receivership,  8899. 
levy  after  appointment  of  receiver,  4906. 

levy  in  other  state,  4907. 

property  taken  out  of  state,  4908. 
lien,  creation  of,  8901. 
mortgages,  8900. 
officers,  rights  and  powers  of,  8903. 

contracts,  8903. 

transfer  of  assets,  8903. 

salary,  8903,  4027. 

as  terminating  fiduciary' relations  of  directors  and  other  of- 
ficers, 2521. 
on  assignment  for  benefit  of  creditors,  8631. 
on  criminal  liability  of  corpor^^tjon,  5405,  5406. 
on  executions,  attachments,  etc.,  outside  state,  9749. 
on  prior  lien  created  by  levy,  4905. 

levy  in  another  state,  49p7,. 
on  right  of  others  to  sue,  officers,  3929. 
on  right  of  pledgee  of  stock  to  sell  it,  6673.' 
pending  actions  by  or  against  corporation,  8914. 

abatement,  8914. 
^  substitution  of  receiver,  8915, 

intervention,  8915.      i 
possession,  right  to,  8901. 

effect  of  appeal,  8902. 

summary  proceedings,  8902. 

injunction  to  protect,  8902. 
powers  of  corporation,  8900. 

employing  counsel,  8900.  "  ' 

mortgages,  8900. 
public  service  commission,  powers  of,  8919,  7674. 
reacquisition  of  property,  8900.  i  ; 

resumption  of  business,  8900. 
set-off,  right  of,  8916.  ,  ' 

time  when  right  fixed,  8916.  - 

deposits  in  bank,  8917. 

purchase  of  claims  to  be  used  as,  8917. 

set-off  of  debts  not  due,  8797. 
stockholders,  rights  of,  8903. 

■   stockholders'  meetings,  8900,  8903. 

transfer  of  stock,  8903. 
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stockholders,  rights  of— continued. 

actions  by,  8903,  6885. 
surety,  terminating  liabjilityiof,  8898. 
taxes,  liability  for,  8898. 
terminating  action  for  .receiver,  8898. 
title  of  receiver,  8901. 

conveyance,  8901. 
trustee,  powers  as  ceasing,  8899. 

VII.    Powers  and  Rights. 
actioiis'  by,  '8934^  et  Seq.,  ind  sSe  infra, 
appearance  to  bind  corporation,'  4S02. 
assessment  of  paid-up  stock,  7536. 
attacking  mortgages,  2279. 
borrowing  money,  8926. 
collection  of  asset'^,''^^26;'    "■     '      •        '- 
collection  of  stockholders'  liability  in  national  banks,  7383. 
compromise  of  claims,  8926.         • ''  ' 
contracts,  8927. 

power  to  make,  8927.  ■' 

notice  of  powers,  8928. 

contract  extending  beyond  receivership,  8929. 

power  of  courts  over,  8929.- ■ 

contracts'bf  employment,  8930. 

leases,  8931. 

enforcing  contract  made  by  purpprted  but  in  reality  nonexist- 
ent corporation,  7560.  ... 
delivery  over  of  books- a'rid  records  to,  4078. 
enforcing  individual  liability  of  stockholders,  7342-7347. 
examination  of  witnesses,  8934.            ' 
expenditures, '8932.                                                     i. 

purchases,  8932. 

insurance,  8932. 

traveling  expenses;  8932. 
extraterritorial  powers, '9779. ' 
funds  deposited'  with  State  official,  8924. 
in  general,  8924. 

implied  powers,  8925. 

passive  receivers,  8925. 
mortgages,  8933.'"'-  :'''■''     ' 
new  enterprises,  8933. 
personal  profits,  8921. 
promissory  notes,  8932. 

rid Jecting  Workmen's  Compensation  Act,  8925. 
removal  of.  cause  to  federal  court,  8933. 
repairs,  8933. 
sales  by,  8921. 

private  sale,  8921. 

time  and  terms,  8921. 

upset  price,  8921. 

who  may  purchase,  8922,  3544. 

setting  aside,  8922. 
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Receivers — Continued, 
sales  by — continued. 

title  of  purchaser,  8922. 

as  passing  exemption  from  taxation,  8265. 
ultra  vires,  8925. 

ultra  vires  contracts  as  binding  on,  2644. 
voting  stock,  2806. 

VIII.    Actions  by. 

at  law,  8934. 

conditions  precedent  to  action  against  stockholders,  7401-7403. 

corporation  as  necessary  party,  8941. 

in  equity,  8934. 

in  federal  courts,  8934. 

in  general,  8934. 

in  name  of  receiver  or  name  of  corporation,  8936. 

in  state  courts,  8935. 

outside  state,  8935,  9437,  9777,  9782. 

comity,  8935. 

actions  by  foreign  corporations,  9436,  9439. 

action  in  foreign  state  to  enforce  liability  of  stockholder,  7489. 
ratification  by  corporation  as  affecting,  8941. 
request  by  stockholder  to  sue,  6884. 
what  actions  or  proceedings  receiver  may  bring,  8936. 

against  members,  8937. 

against  promoters,  8937. 

in  behalf  of  creditors,  8937. 

to  set  aside  fraudulent  conveyance,  8938. 

actions  attacking  mortgages,  8938. 

actions  against  corporate  officers,  8939. 

actions  to  enforce  personal  liability  of  officers,  3917. 
for  wrongfully  paying  dividends,  6235. 

to  enforce  liability  on  subscriptions  to  stock,  7067,  7073. 

actions  to  recover  dividends  paid,  6211-6214. 

actions  to  recover  excessive  salaries,  4036. 

actions  against  promoters  for  secret  profits,  298. 

setting  aside  judgments,  8940. 

condemnation  proceedings,  8940. 

IX.    Liabilities,  Duties  and  Actions  Against. 

accounting,  8944. 

as  necessary  defendant  in  actions  against  officers,  3953. 

as  necessary  defendant  in  foreclosure  suit,  2349. 

as  necessary  defendants  to  action  to  set  aside  consolidation,  8424. 

as  necessary  party  to  action  to  enforce  liability  of  stockholders, 

7390,  7397. 
degree  of  care  required  of,  8942. 
liability  for  attorney's  fees,  8944. 
liability  for  deposits,  8944. 
liability  for  torts,  8943. 

torts  prior  to  appointment,  8943. 

torts  of  employees,  8943. 
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Receivers — Continued. 

liability  on  contracts  of  predecessor,  8923. 
personal  liability,  8942. 

on  contracts,  8942. 

for  torts,  8942. 
1        right  to  sue  receiver,  8941, 

leave  of  court,  8941. 

in  federal  court,  8941. 

intervention,  8941. 

on  whom  process  may  be  served,  8946. 
statute  of  limitations,  894S. 
statutory  penalties,  8945. 

penal  statutes,  8945. 

railroad  companies,  8945. 

X.    Receiver's  Certificates. 

■    holders  of,  rights  and  duties,  8956. 

application  of  proceeds,  8956. 

duty  to  inquire,  8956. 

vested  rights,  8956. 

sale  to  protect,  8956. 

right  to  intervene  in  foreclosure  suit,  2357. 
in  general,  8947. 
negotiability,  8956. 

implied  warranty,  8957. 
power  to  issue,  8947. 

strictly  private  corporations,  8947. 
priorities,  8957. 

by  statute,  8957. 

by  consent,  8957. 
-  by  order  of  court,  8957. 

taxes,  8958. 

expenses  of  receivership,  8958. 

as  against  vendor's  lien,  8959. 

between  different  issues,  8960. 

as  affected  by  want  of  notice,  8960. 

estoppel  to  assert,  8958. 
procedure  to  obtain  authority  to  issue,  8953. 

affidavits,  8953. 

notice,  8954. 

hearing,  8954. 
purposes  for  which  issuable,  8950. 

as  dependent  on  nature  of  corporation,  8951.. 

by  quasi-public  corporations,  8951. 

to  complete  unfinished  railroad,  8952. 

to  reconstruct  irrigation  works,  8952. 

to  pay  debts  incurred  before  receivership,  8952. 
usury,  8955. 

sale  below  par,  8955. 

bona  fide  purchasers,  8955. 
validity,  8954. 

consideration,  8954. 

excessive  issue,  8955. 
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Receivers — Continued. 

validity — continued.    , 

estoppel  to  contest,  89SS. 
laches,  8955. 

XI.    Presentation  and  Proof'  of  Claims. 

compensation  of  receiver,  8968. 

amount,  8968. 

expenses  of, as  collectible  from  stockholders,  7228. 
deductions,  8972. 

amount  unpaid  on  stock,  8972. 
interest  on  claims,  8971. 
intervention  by  creditors,  8963. 
mode  of  proving,  8962. 
necessity  for,„g961. 

federal  coiirts,  8961. 
payment  of  dividend  by  receiver  as  discharge  pro  tanto  of  liability 

of  stockholders,  7507. 
place  for,  8962. 

refunding  part  payments,  8973. 
rights  of  creditors  holding  collateral,  8969. 
stockholders  as  creditors, '8969. 
time  for,  8961. 

extension  of,  8962. 
time  when  status  and  amount  of  claims  fixed,  8969. 
what  claims  provable,  8963. 

claims  certain  but  not  matured,  8963. 

contingent  claims,  8963. 
guaranty,;  8964. 

services  of  attorney,  8965. 

taxes,  8966. 

franchise  taxes,  8967. 

judgment  obtained' after  receivership,  8968. 

laches  as  barring,  8965.  ■ 

XII.    Priorities.' 
advances,  8975. 

as  against  creditors  of  predecessor  partnership,  8975^ 
as  between  stockholders,  8976. 

preferred  stock,  8976. 
as  between  stockholders  and  creditors,  8976. 

by  contract,  8976.    -  : ,  i  ■     • ;         : 

who  are  stockholders  and  who  creditors,  8977. 

preferred  stockholders  as  creditors)  8978. 
attorney's  fees,  8982.  '        -     : 

creditor  procuring  receiver,  8974.        i   ' 
discrimination  against  nonresident  creditors,  9468. 
expenses  of  receivership,  8981,  and  see  infra. 

compensation  of  receiver,  8981'.        r.>s 
in  general,  8973.  .,".' 

by  agreement,  8973. 

following  insolvency  or  bankruptcy  rule,  8973, 

by  statute,  8982.  .  - 
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Receivers — Continued. 

labor  claims,  8983. 

who  are  laborers  or  employees,  8984. 
officers  as  employees,  8984.  ; 

independent  contractors,  8985. 
lienholders,  8978. 

judgments,  8978.       ■, 

attachment  or  execution  with  knowledge  of  insolvency,  8980. 
mortgages  and  bonds,  8980. 
mortgages  as  against  income  of  receivership,  8976. 
operating  expenses  after  appointment  of  receiver,  8987. 
as  confined  to  quasi-public  corporations,  8988. 
what  are  operating  expenses,  8989. 

repairs,  8990. 

betterments,  8990. 

loans,  8990. 

rent,  8990. 

surety  on   receiver's  bond, ,  8990. 

claims  for  torts,  8990. 

attorneys'  fees,  8990. 

receiver's  cornpensation,  8991. 

claim  for  auditing  books,  8991. 
operating  expenses  before  appointment  of  receiver,  8991. 
six  months'  rule,  8991. 

as  applicable  to  priorities  between  unsecured  creditors,  8993. 
as  limited  to  qilasi-public  corporations,  8994. 
as  affected  by  diversion  of  income,  899S. 
claims  entitled  to  priority,  8999. 

original  constructioii,  9000. 

equipment  and  permanent  improvements,  9000. 

repairs>  9002. 

wages,  9002. 

rails,  9002. 

coal,  9002. 

salaries  of  officers,  9003. 

attorney  fees,  9003. 

claims  foir  breach  of  contract,  9003. 

claims  for  paving,  9003. 

torts,  9003. 

rent,  9004. 

loans,  9005. 

.rebates^  9006. 
\engih  of  time  priority  extends  back,  9006. 

six  months,  9006. 
postponement  of  claims  because  of  fraud,  8986. 
claims  of  officers,  8986. 
preferences,  8986. 
secret  equitable  liens,  8975. 
trust  funds,  8982. 

Receiving  Teller 
Tellers. 
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Reciprocal  Statutes 

see  Foreign  Corporations. 

Recitals 

in  corporate  bonds,  see  Bonds, 
in  mortgages,  see  Mortgages. 

Reclamation  Corporations 

dissolution  because  of  impracticability,  9127. 

Reclamation  Districts 

as  public  corporation,  98,  450  note. 

Recognition 

see  Estoppel,  Ratification,  Statutes. 

Reconsideration 

see  also  Amendments,  Modification, 
vote  at  meeting  of  stockholders,  2768. 

Reconstruction 

in  Englaiid  and  Canada,  8481,  8482. 

Recording 

see  also  piling. 

as  notice  of  overvaluation  of  property  taken  for  stock,  5942,  5943. 

certificate  of  organization  of  corporation,  525-527. 

corporate  acts  in  minute  book,  4043. 

incorporation  papers,  424-437. 

want  or  insufficiency  of  as  precluding  de  facto  corporation, 
608. 
lien  on  stock,  5958. 
mortgages,  2293.  , 

as  essential  to  creation  of  lien,  2415. 

failure  to  record  mortgage  as  affecting  preferences,  8705. 

effect  of  consolidation  of  corporations  on  unrecorded  mort- 
gages, 8372,  8373. 
official  bond  of  officers,  2984. 
transfers  of  stock,  6315. 

effect  of  failure  to  record,  7316. 
trust  agreements,  10484,  and  see  Massachusetts  Trusts. 

Records 

see  also  Corporate  Books  and  Papers,  Inspection  of  Corporate 
Books  and  Papers. 

necessity  that  fact  of  doing  of  business  in  state  by  foreign  corpo- 
ration appear  in  record  of  proceedings,  to  validate  service  of 
process,  10314. 

Recoupment 

see  Set-off  and  Counterclaim. 

Redeemable  Stock 
see  Stock. 

Redemption 

from  foreclosure  sale,  2401. 

ordering  sale  without  right  of,  2372. 
of  preferred  stock,  6044  et  seq. 
of  stock,  mandamus  to  compel,  5051. 
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Reduction 

of  stock,  see  Decrease,  Stock. 

Re-election 

eligibility  of  officers,  2972. 

Re-employment 

of  dishonest  employee  as  negligence,  3733. 

References 

in  quo  warranto  proceedings,  5029.  . 

of  claims  after  dissolution  of  corporation,  9257. 

provision  for  in  lease,  2197. 

Reformation  of  Instnmients 

of  mortgage,  2299. 

parol  evidence,  6569. 

power  of  reorganized  company  to  sue  for,  8578.  , 

Reformatories 

liability  for  torts,  5364  and  note. 

Refrigerating  Plant 

sale  and  installation  as  interstate  commerce,  9619  note. 

Refunding 

agreement  as  to  on  sale  of  stock,  6579. 
dividends,  6209  et  seq.  . 
payments  by  receiver!  8973. 

Refunding  Bonds 

what  are,  1920. 

Refusal 

see  generally  Acceptance,  Demand; 

to  pay  as  insolvency,  see  Insolvency. 

to  register  transfers  of  stock,  see  Transfers  of  Stock. 

to  sue,  see  Stockholders'  Suits. 

Registered  Agents 

service  of  process  on,  4435,  and  see  Foreign  Corporation^.   - 

Registered  Bonds 

as  negotiable,  1974. 
what  are,  1920. 

Registration 

of  gift  of  stock,  6715. 

of  pledge  of  shares  of  stock,  6640. 

rights  of  pledgee,  6650. 
of  transfer  of  stock,  6317-6330. 

effect  of  failure  to  register,  6318-6322,  6331  et  seq. 

effect  of  recitals  in  certificates,  6322. 

mode  of  procuring,  6323. 

on  whom  demand  for  made,  6329. 

refusal  to  register,  6384. 

failure  to  register  as  affecting  estoppel  to  deny  title  of  per- 
son clothed  with  apparent  power,  6492. 

want  of  as  affecting  consent  of  assignor,  6006. 
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Regular  and  Established  Place  of  Business 
what  is  within  infringement  statutes,  841. 

Regulate 

meaning  of,  9512.  , 

Regulations 

by-laws,  see  By-Laws.   ■ 

by  state  or  municipality,  see  Governmental  Control,  Francliises. 

of  rates,  see  Rates.  '   '•'  ■ 

Reimbursement  '    » 

of  mortgage  trustee,  2329.  •  i  ■ . 

of  officer  who  pays  claims  against  corporati^on,  4020. 

of  payments  by  transferor  of  stock  where' transfer  not  registered, 

6343. 
of  stockholder  who  pays  debt  of  corporation,  7516. 

Reincorporation 

as  reorganization,  8469.  _ 

where  original  company  dissolved,  8478. 

as  creating  new  company,  8566. 
/    liability  ^or  debts,  .8)587. 
distinguished  from  revival  of  corporation,  897. 

Reinstatement 

of  corporate  officers,  3014. 
of  expelled  member  by  court,  6766. 
by  mandamus,  5054. 

Reissue 

of  bonds,  2001. 
of  stock,  2104. 

power  to  sell  at  less  than  par,  5848,  5849,  5938. 

where  old  certificate  lost  or  destroyed;- 5792. 

Rejection 

see  Acceptance. 

Relation  Back 

ratification,  3425. 

title  of  receiver,  see  Receivers. 

Relatives 

disqualification  of  judge,  see  Judges. 

fiduciary  relation  between ,  brothers-in-law,  6533  note. 

preference  of  relatives  of  Officer  as  creditors,  8772. 

Relator 

in  action  to  dissolve  corporation,  9146.; 

in  quo  warranto  in  general,  see  Quo  Warranto. 

Release 

of  corporation  as  release  of  statutory  liability  of  stockholders, 

7498. 
of  lien,  pledge  of  stock,  6649. 
of  statutory  liability  of  officers,  3902. 
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Release — Continued.  '  "    ■  •:;,.■!'        wr^jl'M- 

of  stockholder,  7052. 

of  one  stockholder  as  release  of  all,  7496. 

of   stockholder  by   corporation,   effect'  as   against   creditors. 
7499. 
of  subscriptions  to  stock,  1423-1472. 

by  consent  of  corporation,  1423.     ' 

3lS  against  dissenting  stockholders,  1427-1432. 

form,  1433.       '  .  ;  • 

by  payment,  1434. 

by  bankruptcy  proceedings,  1436. 

by  alteration  of  contract,  1439. 

by  nonperformance  of  conditions,  1441. 

by  alteration  or  amendment  of  charter,  1443. 

by  formatioii  of  diiTereht  corporation,  14S0,  1142. 

by  consolidation,  1450.  >  ' 

estoppel  of  subscriber  to  stock  to  set  up,  1627. 
of  underwriter,  967.  '  ■  ' 

who  may  make 

directors,  3167.  •     » 

president,  3237. 

secretary,  32S7. 

treasurer,  3260.       -    , 

general  manager,  3308. 

cashier,  332S. 

stockholders  as  individuals,'  2918. 

mortgage  trustee,  2314,  2315: 

Relief 

see  Remedies,  Actions,-  Pleading,  Mandamus;  Quo  W^arranto,  In- 
junction, Equity,  etc.  *" 

Relief  Department  j 

estoppel  to  deny  membership  in,  6730  note. 

Relief  Funds  .     '  .' 

power  of  railroad  company  to  maintain  for  employees,  1835. 

Religion  ,,•:.■■,,  .,,■■  ./    ,,  ; ,'■ 

particular  sects,  see  Christian  Science,  Theosophy,  Salvation  Army, 

Catholics.  ;      .  ,  ' 

qualification  for  membership,  6729.  , 

Religious  Corporations 

see  also  Religion.  ;   ,.  I 

as  corporation  de  facto,  560  note,  570. 
bequests  to  foreign,  corporations,  9856. 
Christian  Science,  see  Christian  Science, 
consolidation,  authority  to  consolidate,  8321.' 
dissolution,  9020.  •, 

effect  of,  9174. 
exemption  from  taxation,  8210,  8242  note,  8249; 

inheritance  taxes,  8289. 
expulsion  of  members,  6738  note,  6741  note, 
foreign  corporations,  what  constitutes  doing  business  by,  10023. 
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Religous  Corporations— Continued. 

inspection  of  records  of,  S0S3. 
name  as  entitled  to  protection,  1659. 
notice  of  meetings,  2735  note,  2736  note, 
powers,  1836. 

borrowing  money,  1895. 

disposal  of  trust  property,  2145,  2146. 

executing  negotiable  paper,  1907. 

payment  of  annuity  as  required  by  will,  1789. 

purchase  of  land  for  speculation,  2044. 
president,  powers,  3213. 
proof  of  corporate  existence,  905. 
quo  warranto  to  try  title  of  trustees,  4991. 
reincorporation,  8566. 

right  to  preach,  mandamus  to  enforce,  5053. 
statutes  prohibiting,  185. 
ultra  vires,  effect  of,  2611  note, 
what  are,  141. 

Relinquishment 

see  Abandonment,  Resignation,  Release. 

Rem 

jurisdiction  in,  see  Actions,  Courts,  Jurisdiction,  Attachment. 

Remaindermen 

power  to  vote  stock,  2811. 

right  to  dividends  on  stock,  6158-6208,  and  see  Life  Tenants, 
right  to  proceeds  of  sale  of  corporate  property,  6182.     , . 
right  to  proceeds  of  shares  sold,  6196.  '  ' 

right  to  subscribe  for  new  shares,  6192. 

Remand 

of  causes  removed  to  federal  court,  4340. 

Remedial  Statutes 

as  distinguished  from  penal,  3832  et  seq.,  and  see  Statutes. 

Remedies 

see  also  Actions,  Equity,  Election  of  Remedies. 

I.  In  General. 

II.  Of  Corporation. 

III.  Of  Corporate  Officers. 

IV.  Of  Stockholders  and  Members. 
V.  Of  Creditors. 

I.    In  General. 

actions  on  coupons,  2015. 

against  de  facto  corporations,  647. 

on  contracts,  631. 
bonds,  633. 

foreclosure  of  mortgage,  636. 

injunction,  638. 

action  for  damages  for  torts,  647,  651. 
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Remedies — Continued. 

against  foreign  corporation  where  wrongfully  doing  business  in 

state,  10128. 
against  illegal  amendments  of  charter,  7647. 
against  mortgage  trustee,  2324. 
application  for  change  of  venue,  4398. 
arbitration,  4819. 
attachment,  see  Attachment, 
bill  of  interpleader,  see  Interpleader, 
by  or  against  corporations  in  general,  423S. 

equitable  suits,  423S. 
-  extraordinary  legal  remedies,  4239. 

statutory  remedies,  4243. 

common-law  actions,  4248. 

tort  actions,  4249. 

admiralty  proceedings,  4261. 

probate  proceedings,  4261. 
change  of  as  impairing  obligatiori  of  contract,  7690,  7S81. 
contribution,  see  Contribution, 
creditors'  bills,  see  Creditors'  Bills, 
criminal  prosecutions,  see  Criminal  Law. 
cumulative  and  exclusive  remedies 

statutory  remedies  in  general,  4246-4248,  1478,  7352. 

lost  stock,  5794. 

forfeiture  of  shares  of  stock  for  unpaid  subscriptions,  1478. 

forfeiture  of  stock  for  nonpayment  of  assessments,  7538. 

against  stpckholders,  4864,  4866,  7352. 

penalties,   10036. 

quo  warranto,  4995. 

suit  to  foreclose  mortgage,  2333. 

forfeiture  of  charter,  9109. 

remedy  of  trustee  on  mortgage  bonds,  2018. 

review  of  corporate  elections,  2868. 

remedy  against  corporate  officers  in  favor  of  creditors,  3911. 

liability  of  stockholders  for  corporate  debts,  7352. 

method    of   reviewing   orders   of   public   service   commission, 
7903. 
dissolution  of  corporation,  9018,  9144,  and  see  Dissolution, 
effect  of  existence  of  other  remedies 

on  remedy  by  quo  warranto,  4992. 

on  remedy  by  mandamus,  5044. 

on  remedy  by  injunction,  5104. 

statutory  as  exclusive,  4246,  7538. 
election  between,  see  Election  of  Remedies, 
examination  of  parties  before  trial,  4765. 
executions,  see  Executions. 

extraterritorial  effect  of  statutory  remedies,  7473. 
for  breach  of  contract  for  sale  of  stock,  6604  et  seq. 
for  contempt,  5574. 
for  illegal  taxation,  8159. 

tax  on  shares  of  stock,  8201. 
foreclosure  of  mortgage,  2330,  and  see  Foreclosure. 

strict  foreclosure,  2332. 
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Remedies — Continued. 

for,eplosure  of  mortgage — continued. 

injunction  against,  2336. 

in  federal  courts,  2343. 
foreign   corporations,  remedies  relating .  to,   see   Foreign    Corpo- 
rations, 
forfeiture  of  special  franchises,  2131. 
form  of  common-law  actions  against  officers,  3931. 

money  had  and  received,  3931.  ' 
fraud  in  underwriting  agre'ements,  970. 
garnishment,  see  Garnishment. 

in  case  of  unauthorized  or  fraudulent  consolidation  of  corpora- 
tions,  8410. 

remedies  of  public,  8410. 

remedies  of  creditors,  8411. 

remedies  of  third  persons,  8411.    ^ 

remedies  of  consenting  stockholders,  8412. 

remedies  of 'dissenting  stockholders,  8419. 
injunction,  8419-842S. 
action  for  value  of  shares,  8425. 
statutory  appraisement,  8427. 
in  connection  with  reorganization  of  corporation,  see   Reorgan- 
ization. "      C  .' 
injunction,   see   Injunction. 

mandatory,  5114. 
mandamus,  see  Mandamus, 
monopolies,  5512. 

injunction,  5512. 

action  for  treble  damages,  SS28. 
of  bondholders,  2016  et  seq.,  2299  et  seq. 

action  on  bonds  or  coupons,  2017. 

action  to  set  aside  iultra  vires  act,  2021. 

where  bonds  lost,  2024. 

wllere  bonds  stolen,  2024. 

execution  against  mbrtgaged  property,  2025. 
■ifofeclosure  of  mortgage,  2301-2305. 

action  against  mortgage  trustee,  2305,  2324. 

action    against    mortgagor    or    third    persons,   2306. 

injunction  suit,  2307. 
of  cashier,  3326. 
of  general  manager,  3312. 

of  partners  after  incorporation  of  partnership,  809. 
of  persons  dealing  with  pretended  but  not  even  de  facto  corpora- 
tion, 7545  et  seq.  .. 
of  receiver  against  corporate   officers,  3917. 
of  state  against  corporation,  4254. 
of  third  persons,  against  corporate  officerjs,  where  officer  exceeds 

his  authority,  3766.  ,v  . 

on  contracts  of  promoters,  306  et  seq. 

action  against  corporations,  306. 

action  against  promoters,  329. 

enforcement  by  corporation,  327. 

enforcement  by  promoters,  333. 
on  refusal  to  call  stockholders'  meeting,  2720. 
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Remedies — Continued. 

particular  remedies,  see  Ejectment,  Injunction,  etc. 

penalties,  actions  for,  see  Penalties. 

quo  warranto,  4965,  and  see  Quo  Warranto. 

receiverships,  8825  et  seq.,  and  see  Receivers. 

regulations  as  to  as  denial  of  equal  protection  of  the  laws,  7711. 

review  and  control  of  corporate  elections,  2857-2870. 

quo  warranto  and  mandamus,  2857,  3018,  3019.  J 

suit  in  equity,  2858,  3020. 

injunction,  2860-2865. 

statutory  remedies,  2866,  3032. 
revocation  of  certificate  of  incorporation,  424. 
scire  facias,  see  Scire  Facias, 
set-off,  see  Set-off  and  Counterclaim, 
special  proceedings,  see  Special  Proceedings, 
subrogation,  see  Subrogation, 
summary,  see  Summary  Proceedings. 

supplementary    proceedings,    4952,    and   see    Supplementary   Pro- 
ceedings, 
to  collect  assessments  ori  full  paid  stock,  7517  et  seq. 

forfeiture,  7536. 
to  collect  subscriptions  to  stock,  1472,  1549. 
to  compel  delivery  of  books  and  records  by  officer,  4079. 
to  compel  execution  of  proxy,  2832. 
to  compel  production  of  books  and  papers  in  court,  4076. 

before  public  service  commission,  7883. 
to  enforce  orders  of  public  service  commissions.  7910. 
to   enforce  personal  liability   of  officers,   3906-3965,   4195. 
to  enforce  right  to  inspect  corporate  books,  4125. 

mandamus,  4125. 

in  equity,  4136. 

injunction,  4136. 
to  enforce  voting  trusts,  2908-2912. 
to  prevent  illegal  issue  of  stock,  5787. 
to  protect  corporate  name,  1641,  1660,  1677,  1680. 
to  review  governmental  regulations  of  corporations,  7884  et  seq. 

injunction  suits,  7903. 

statutory  action,  7905. 

appeals,  7906. 

certiorari,  7909. 

writ  of  prohibition,  7910. 
ultra  vires  acts 

quo  warranto,  2584. 

injunction  by  stockholder,  2587. 

actions  by  third  persons,  2589. 

creditors,    2593. 

specific  performance,  ,2596,  2660. 

actions  by  corporation  where  land  acquired  ultra  vires,  2642. 

action  for  rescission  or  cancellation,  2656. 

action  on  implied  contract,  2685. 

accounting,  2690. 

recovery  of  property,  2692. 
what  law  governs,  93S6. 

IX    Priv.  Corp.-^8 


10972  INDEX. 

[References  are  to  pages. — Vol.    1,   pp.    1-1114;  Vol.    2,   pp.   111B-S223;  Vol.   3,  PP. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5.    pp.    4673-B986;    Vol.    6,    pp.    B987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,   pp.    8605-9898;   Vol.    9,    pp.    9899-10622.] 

Remedies — Continued. 

where  contracts  prohibited  by  statute  or  charter,  2707. 
where  statute  fixes  penalty,  2707. 
relief  from,  2708. 

where  officer  exceeds  his  authority  and  is  sought  to  be  held  per- 
sonally liable,  3766. 

where   transaction  between  corporation   and  officer  voidable  be- 
cause officer  adversely  interested,  3932. 

II.    Of  Corporation. 

against  officers,  3916. 

for  conversion,  3759. 

to  recover  salary  paid  to,  4036. 
against  promoter  for  secret  profits,  292. 

action  to  set  transaction  aside,  292. 

suit  to  compel  an  accounting,  292. 

assumpsit,  293^  , 

action  for  damages,  293. 
as  successor  of.  partnership  or  associs^tion,  786. 
condemnation  proceedings,  2498,  2513. 
for   indufcing   it>  to   register  forged   or   unauthorized   transfer   of 

stock,  6469. 
in  connection  with  land  acquired  by  it  ultra  vires,  2642. 
in  general,  4235  et  seq. 
of  de  facto  corporation,  647. 

action  for  rent,  633. 

action  to  quiet  title,  636,  648. 

action  to  foreclose  mortgage,  636. 

injunction  against  interference  with  franchise,  637,  648. 

action  to  collect  tolls,  637.  : 

iejectment,  638,  648. 

action  for  penalties,  638. 

condemnation  proceedings,  639. 

action  to  collect  assessments,  645. 

writ  of  entry,  648. 

unlawful  detainer,  648. 

action  for  conversion,  648. 

action  for  nuisance,  649. 

action  .for  infringement  of  patent,  etc.,  649. 

action  against  its  officers,  649. 

action  to  set  aside  judgment,  649. 

action  to  set  aside  fraudulent  conveyance,  650. 

writ  of  prohibition,  650. 

removal  of  cause  to  federal  court,  650. 

action  in  federal  courts,  650. 

actions  against  state,  650. 

actions  for  torts,  ,651. 
of  foreign  corporation  wrongfully  excluded  from  state,  10146. 
on  unpaid  subscriptions  to  stock,  1472. 

action  to  recover  balance,  1472. 

forfeiture  and  sale  of  shares,  1488-1505. 
suspension   of   wheTe   foreign   corporation   fails   to    comply    with 

statute,  10043. 
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Remedies — Continued. 

to  enforce  lien  on  stock,  5976-5982. 
to  remove   corporate   officers,   3011. 

statutes,  3012.  ,  ,  , 
where  its  bonds  illegally  disposed  of,  2021. 
where  officers  wrongfully  issue  fictitious  or  illegal  stock,  S78S. 

III.    Of  Corporate  Officers. 

against  corporation,  4255,  3631. 

to  recover  salaries  or  compensation,  4020,  4030. 
as  creditors,  3569  et  seq. 
of  de  facto  officers,  3037. 
to  compel  reinstatement,  3014. 

mandamus,  3015. 

quo  warranto,  3015. 

action  to  recover  damages,  3015. 
to  determine  title  to  office,  3018,  2857-2870. 

quo  warranto,  3018,  2857. 

mandamus,  3019,  2857. 

suit  in  equity,  3020,  2858.      . 

statutory  remedies,  3032,  2866. 

IV.    Of  Stockholders  and  Members. 

against  corporation. 

in  general,  4255. 

on  implied  contract,  6850. 

for  registering  transfer  of,  6463. 
against  officers  for  fraud  in  inducing  sale  of  stock,  3931. 
as   creditor,   6852. 

for  fraud  of  officers  in  inducing  purchase  of  stock,  3797. 
for  injuries  to  corporation,  6861   et   seq.,   and   see   Stockholders' 
Suits. 

individual  injuries  distinguished,  6861. 

actions  at  law,  6868. 

suits  in  equity,  6869. 

statutory  remedies,  6874. 
for  refusal,  of  corporation  to  issue  certificate  of  stock,  5754. 
for  refusal  to  permit  inspection  of  corporate  books,  4139. 

action  for  damages,  4139. 

statutory  penalties,  4140^ 
for  refusal  to  register  transfer  of  stock,  6387  et  seq. 

suit  in  equity,  6387. 

mandamus,  6393. 

action  for  damages,  6399. 

action  against  person  causing  removal;  6403. 

statutory  remedies,  6404. 
for  unlawful  payment  of  dividends,  6208  et  seq. 
for  wrongful  expulsion  of  member,  6770. 
in  case  of  unauthorized  adjournment  of  meeting  of  stockholders, 

2772. 
in  case  of  unauthorized  issue. of  preferred  stock,  6009. 
in   case    of    unauthorized    or   irregular    assessments    of    stock    or 

forfeitures,  7542. 
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Remedies — Continued. 

in  general,  51,  68. 

of  minority  stockholders,  6836,  and  see  Stockholders'  Suits. 

extent  of  ownership  as  material,  6787. 

ultra  vires  acts,  6801. 

fraud  of  majority,   6802. 

conversion   of  assets  by  majority,  6805. 

statutory  provisions   for   compensating  dissenters,  6836. 
•injunction  against  voting  of  stock,  6838. 
of  pledgee  of  stock,  on  default,  6669. 

sale  of  stock,  6669,  6671. 

foreclosure  in  equity,  6685. 

action  on  debt,  6689. 
of  pledgor  of  stock,  6700. 

right  to  redeem,  6690. 

for  conversion  or  breach  of  contract,  6700. 
of  purchaser  of  stock  from  third  person  where  induced  by  fraud, 
6SS1. 

rescission,  6551,  6600. 

action  for  deceit,  6562. 
of  real  owner  of  stock  against  wrongful  transferee,  6468. 
of  registered  transferee  of  stock,  6472. 
of  subscribers  to  stock 

where  subscription  induced  by  fraud,  1389.  ' 
rescission,  1390. 

setting  up  fraud  as  defense,  1391,  1392. 
action  to  recover  back  money  paid,  1393. 
action  for  deceit,  1395. 

where  corporation  wrongfully  forfeits  stock,  1501. 
suit  in  equity  to  set  aside,  1502. 
injunction,  1502. 
action  for  conversion,  1502. 
action  to  recover  back  stock,  1503. 
of  transferee   of  stock  against  corporation   where  defrauded  by 

forged  or  unauthorized  transfer,  6471. 
recovery  of  dividends,  6129  et  seq. 

action  at  law  against  corporation,  6129. 

remedy  in.  equity,  6132. 

mandamus,  6132. 

against  other  stockholders,  6133. 

against  corporate  officers,  6133. 

dividends  on  preferred  stock,  6255. 
stockholders'  suits,  6861,  6836,  and  see  Stockholders'  Suits. 

actions   against  corporate   officers,   3920. 
to  compel  calling  of  stockholders"  meeting,  2967. 
to  enforce  individual  rights,  6853. 

to  enforce  right  to  subscribe  to  increase  of  stock,  5703. 
to  prevent  discrimination  in  dividends,  6114. 
where  certificate  of  stock  is  lost,  5792. 

indemnity,  5796. 
where  induced  to  subscribe  to  stock  by  fraud  of  promoters,  341. 

rescission,  341. 

action  for  damages  for  deceit,  341, 
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Remedies — Continued. 

V.    Or  Creditors. 

.against  corporate  officers  as  fixed  by  statute,  3828  et  seq. 

at  equity  or  law,  3911. 
against  corporate  officers  for  failure  to  file  reports,  4190. 
against  corporate  officers  independent  of  statute,  3807.         , 

for  mismanagement,  3810. 

for  conversion,  3821. 

for  ultra  vires  acts,  3824. 

for  fraud,  3825. 

at  law  or  in  equity,  3907. 
against  corporation  in  general,  4258. 
bankruptcy  statutes,  see  Bankruptcy, 
creditor's  bill,  see  Creditors'  Suits, 
enforcing  liability  of  stockholders  for  corporate  debts,  7350. 

statutory  remedy  as  exclusive,  7352. 

outside  state,  7473,  7475. 
enforcing  liability  on  unpaid  subscriptions  to,  stock,  7098. 

actions  at  law,  7099. 

suits  in  equity,  7099. 

discovery,  7110. 

execution,  7111. 

garnishment  or  attachment,  7111. 
fraudulent  conveyances,  see  Fraudulent  Conveyances, 
in  case  of  watered  stock  where  corporation  becomes  insolvent, 

5919.  ^ 

of  insolvent  corporation,  8676,  and  see  Insolvency, 
on  consolidation  of  corporations,  8383,  8428-8435. 

action  against  constituent  corporations,  8430. 

action  agaihst  consolidated  corporation,  8431. 

where  transfer  of  property  is  fraudulent,  8428. 
to  recover  amount  unpaid  on  watered  stock,  5947-5950. 
where  all  of  corporate  property  is  transferred,  2125,  2172. 

Remonstrances 

see   Petitions. 

Removal 

from   state   of   officers   as   dissolving   corporation,   9047. 
of  corporate  books  for  inspection,  4125. 
of  corporate  officers,  3006-3018. 

power,  3006-3009. 

for  cause,  3007,  3016. 

who  may  remove,  3010. 

resort  to  court^,  3011.  ^ 

who  may  sue,  3013. 

compelling  reinstatement  and  recovery  of  damages,  3014. 

necessity  for  board  to  act  at  meeting,  3048. 
of  foreign  corporation  as  trustee,  9879. 
of  mortgage  trustees,  2309. 
of  receiver,  8897. 

of  trustee  of  common-law  corporation,  10506,  and  see  Massachu- 
setts Trusts. 
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Removal  of  Causes  to  Federal  Court  ■      .-: •' 

after  dissolution  of  corporation,  9711. 

appearance  to  move  for  as  waiver  of  objections,  10246. 

as  ground  for  revoking  license  of  foreign  corporation,  10143. ' 

by  cofporation  created  by  Congress,  9274,  9275. 

by  foreign   corporation,  provision  as   to  as   denial   of  equal  pro- 
tection of  the  law,  9463. 
*    citizenship  of  consolidation  of  foreign  and  domestic  corporations, 
'     8457. 

diversity  of  citizenship,  4332. 

domestication  of  foreign  corporation  as  depriving  right  to  remove 
cause,  9309,  9315. 

effect  as  precluding  objection  to  service  of  process,  10453. 

in  general,  4325. 

of  condemnation  proceedings,  9871. 

of  proceedings  to  appoint  ancillary  receiver,  9803. 

power  of  de  facto  corporation,  650. 

power  of  receiver  to  remove,  8933. 

prejudice  or  local  influence,'  4333! 

procedure, '4335. 

prohibiting  removal  to  federal  court  by  foreign  corporation,  9500. 

reality  and  separableness  of  .controversy,  4329.' 

remand,  4340j 

Remuneration 

of  officers,   see   Compensation,   Fees. 

Renewal 

of  bonds,  1918. 
of  charter,  884. 
definition,  884. 

Renewal  Notes 

as  contracting  of  indebtedness,  3894. 

Rent 

see   Leases. 

Reopening 

polls  at  stockholders'  meeting,  2766. 

Reorganization   of   Corporations 

chapter  ori,  8460-8604,  vol.  7. 
abatement  of  pending  actions  as  result  of,  8474. 
acceptance  of  benefits  as  equivalent  to  consent, to,  8523. 
agreement  for  reorganization,  8506. 

validity,  8506. 

fraud,  8507,  8668. 

heavier  burdens  on  nonassenting  stockholders,  8507. 

consideration^  8508. 

intent  to  create  monopoly,  8509. 

provisions  as  to  issuance  of  stock  or  bonds,  8509. 

what  law  governs,  8510. 

estoppel  to  attack  illegality,  8S10. 

construction,  8510. 

meaning  of  securities,  8511. 

submission   of  reorganization  plan,  SSll; 
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Reorganization  of  Corporations — Continued, 
agreement  for  reorganization — continued. 

expenses  of,  8513. 

modificatipnof,  8S13. 

as  binding  new  corporation,  8S13. 

attacks  on  as  premature,  8513. 

specific  performance,  8513. 

evidence  of,  8514. 
as  de  facto  corporation,  621. 
as  dissolution,  901.6. 

as  impairing  obligations  of  contract,  7613. 
as  preference  of  creditors,  8700. 
as  successor,  8467. 
assessments,  payment  of,  8519. 

notice  of  time  limit,  8520.  ,    , 

banks,  change  of  state  into  national,  8503. 

effect,  8503.       " 

liabilities  of  shareholders,  8S0S. 
bona  .fide  purchaser,  reorganized  corporation  as,  8583. 
bondholders,  right  to  reorganize,  8545. 

right  to  exclude  particular  bondholders,  8546. 

right  .to   purchase   at   forced   sale,   8547. 

right  to  combine  to  purchase,  8548. 

right  of  mortgage  trustee  to  purchase,  8549. 

right  to  pay  bid  in  bonds,  8551. 

rights  of  second  mortgage  bondholders,  8551. 

rights  and  remedies  of  minority  bondholders,  8552-8557. 

rights  of  nonparticipating  bondholders,  8557,  8558. 
by  voluntary  transfer  of  property  to  new  corporation,  8^89. 

where  all  stockhplders  assent,  8491. 

where  part  of  stockholders  4issent,  8491. 

where  transfer  not  in  good  faith,  8496. 

effect  of,  8498.     - 
classification,  8466. 
combination  of  majority  to  purchase  at  forced  sale  as.  fraud  on 

minority  stockholders,  8540. 
committee,  8529. 

qualification,  8530. 

power  as  limited  by  reorganization  agreement,  8530., 

incidental   powers,    8530. 

construction    of    reorganization    agreement    strictly    against, 
8512.  ■      . 

as  trustees,  8531. 

purchase  at  foreclosure  sale,  8532. 
^  power  to  construe  reorganization  agreement,  8532. 

power  to  modify  reorganization  plan,  8532. 

power  to  organize  new  company  in  _sister  state,  8533. 

assessments,  8533. 

receipt  and  distribution  of  securities,  8533. 

intervening  in  foreclosure  suit,  8534. 

rights  where  bondholders  fail  to  pay  assessments,  8534. 
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Reorganization  of  Corporations — Continued, 
committee — continued. 

adopting  reorganization  plan  before  sale,  8S3S. 

conveyance  of  property  to  new  corporation,  8535. 

certificates  of  deposit,  8535. 

contracts  of  as  binding  bondholders,  8536. 

notice  to,  8536. 

liabilities  of,  8536. 

compensation  and  expenses,  8538. 
contracts  as  binding  on  reorganized  company,  8591,  8595. 
contracts  of  old  company  as  inuring  to  new,  8576. 
courts,  power  over,  8471. 

compelling,  8472. 

making  new  agreement,  8472. 

enforcing  agreements,   8473. 
creditors,  acceptance  of  new  securities  as  satisfaction,  8527. 
debts  of  old  company,  liability  for,  8583. 

where  debts  assumed,  8585. 

where    new    company   merely   continuation    of   old   company, 
8586. 

where  transfer  fraudulent,  8591. 

where  reorganization  in  connection  with  forced  sale,  8592. 

where  forced  sale  fraudulent,  8600. 

where  liability  imposed  by  statute,-  8597. 

where  purchasers  incur  liability  before  turning  property  over 
to  new  company,  8599. 
definition,  8465. 
deposit  of  bonds,  8517. 

as  making  depositor  a  party,  8823. 
directors,  power  to  reorganize,  8477,  8541,  3174. 
directors    and    officers,    power    to    purchase    at    forced    sale    and 

reorganize,  8541. 
distinguished  from  consolidation  or  merger,  8467,  8308. 
distinguished  from  mere  amendment,  extension  or  revival  of  char- 
ter, 8469. 
distinguished  from  mere  change  of  name,  8468. 
distinguished  frqm  mere  purchase,  8467. 
distinguished  from  reincorporation,  8469. 
due  process  of  law,  violation  of,  8499. 
effect  on  statutory  liability  of  stockholders,  7175. 
equality  between  participating  bondholders,  8526. 
estoppel  to  attack,  8522,  8510. 
favored  by  courts,  8471. 
impairment  of  contract  of  bondholders  by,  8499. 

repeal   or   amendment   of   statutory  authority   to  reorganize, 
8501. 
in  connection  with  judicial  or  execution  sales,  8482. 

legality  of  agreement,  8484. 

statutory  provisions,  8485. 

purchase  as  making  purchaser  a  corporation,  8487. 

provisions  in  mortgage  as  to,  8489. 

substitution  of  stock  for  bonds,  8489. 
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Reorganization  of  Corporations — Continued, 
incorporation  fees,  liability  for,  8600. 
joinder  in  as  estoppel  to  attack,  8522. 
laches  as  barring  attack  on,  8602. 

excusable  delay,  8603. 
liabilities  and  duties  of  reorganized  company,  8583,  8571. 

duties  to  public,  8580. 

issuance  or  delivery  of  stock,  8581. 

liability  for  debts  of  old  company,  8584-8600. 
liability  of  old  company,  8601. 
methods  of,  8479. 

reincorporation,  8479. 
,   .  readjustment  of  securities,  8480. 

statutory  procedure  in  Maine,  8481. 

English  and  Canadian  corporations,  8481. 
minority  bondholders,  right  to  object  to,  8498. 
new  corporation  as  effect  of,  8564. 

reincorporation,  8566. 

reorganization   in   connection   with   forced   sale,   8567. 

reorganization  by  voluntary  transfer,  8568. 

extension  of  corporate  existence,  8568. 
'  amendment  of  charter,  8569. 

grant  of  special  charter  to  existing  corporation,  8570. 

mere  change  in  name,  8570. 
organization  of  new  company  as  essential,  8571. 
parties  included  in,  8514. 

all  or  part  of  bondholders,  8515. 

all  or  part  of  stockholders,  8515. 

all  or  part  of  creditors,  8516.  ^ 

rights  of  parties,  8517. 
parties  to  actions  relating  to,  8603. 

stockholders  of  old  company,  8603. 

stockholders  of  new  company,  8603. 

new  corporation,  8604. 
power  to  reorganize,  8477. 

necessity  for  legislative  authority,  8477. 

where  original  company  illegally  or  ineffectually  created,  8478. 

where  original  company  dissolved  by  nonsuer,  8478. 

proxy  as   conferring  authority  to  vote   on,   2834. 
powers  of  reorganized  company,  8571. 

as  grantee  or  successor  of  purchaser  at  foreclosure  sale,  8572. 

issuance  of  new  stock  or  bonds,  8580. 

against  its  promoters,  8583. 
preferring   stockholders   against   unsecured   creditors,   8559. 

limitations  of  rule,  8562. 

effect  of  value  of  property;  8563. 
privileges  and  exemptions  as  inuring  to  new  company,  8578. 

exemption  from  rate  regulation,  8579. 

exemption  from  taxation,  8262. 
promoters  of,  liability  on   contracts,  8474. 
property  passing  to  reorganised  company,  8573,  8574. 

title  to  right  of  way,  8574. 

franchises  of  old  company,  8575. 
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Reorganization  of  Corporations — Continued.  ■ 

property  passing  to  reorganized  company — continued. 

contracts,  8576. 

causes  of  action,  8578. 

privileges  and  exemptions,  8578. 

exemption  from  rate  regulatiop,  8579. 
I     exemption  from  taxation,  8262. 
property  rights  of  parties  to,  8526. 

provisions  against  fictitious  stock  as  applicable  to,  S8S5. 
purchase  at  forced  sale  by  majority  stockholders,  8540. 
receivership,  liability  of  new  company  for  debts  of,  8598. 
remedy  against  reorganized  company  at  law  or  in  equity,  8601. 
repudiation  of  agreement  for,  8521. 
rescission  by  party  to,  8525. 
rights  of  holders  of  receiver's  certificates,  8956. 
services  of  attorney  in  preparing  plan  for  as  valid  claim  against 

receiver,  8965. 
silence  as  equivalent  to  consent  to,  8524. 

provisions  of  reorganization  agreement  as  to,  8525. 

power  of  legislature  to  make,  8525. 
stockholders,   right  to  participate  in  reorganization   after  f6rced 

sale,  8543. 
time  to  join  in,  8518. 

statutory  limitations,  8519. 
torts,  liability  of  new  company  for,  8592,  8599. 
unsecured  creditors,  rights  of,  8558. 

preferring  stockholders  as  against,  8559-8563. 

Repairs 

as  interstate  commerce,  9622. 
by  receiver 

power  of  receiver,  8933. 

receiver's  certificates  for,  8951. 

claim    for    as    operating    expense    entitled   to  .priority,   8990, 
9002,  7867. 
covenants  as  to  in  lease,  ■  2204. 

Repeal 

r.    In  General. 

of  by-laws,  1071-1073. 
of  statutes 

of  act  limiting  duration, of  corporate  life,  886. 

of  statutes  imposing  liability  on  officers,  3^48. 
for  failure  tomake .reports,, 4154. . 

of  statutes  imposing  liability  on, stockholders,  716.1. 

of  charter,  7564  et  seq., .,9023.  ., 

of  act  authorizing  reorganization,  850,1. 

of  attachment  statutes,  4825. 

of  statutes  imposing  conditions  on  foreign  corporations,  9948. 

of  federal  bankruptcy  atts,  8618. 

of  venue  statutes,  4354.  • 

as  vaUdating   prior  acts,  6516. 
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Repeal — Continued. 

II. ,  Of  Charter. 

as  impairing  obligation  of  contract,  7568. 

quasi-public  corporations,  7S72. 

public   or  municipal   corporation,  7S72. 

educational  corporations,  7573. 

what  constitutes  impairment,  7573. 

state  constitution  as  impairment,  7574. 

contract  between   corporation  and  its   stockholders,  7575. 

•contract  between  corporation  and  fhird  persons,  7576: 

contracts  with  public  service  corporations,  7578. 
distinguished,  froin  amendment,  7565. 
effect  of,  7640. 
power  of  Congress,  7567. 

corporations  created  under  territorial  laws,  7567. 
power  of  legislature,  7S6S,  9023. 
presumption  as  to  intent  to  repeal,  7643.' 
reservation  of  power  to  repeal,  7584. 

as  part  of  contract,  7588. 

construction  of  statutes,  7588. 

corporations  affected,  7591. 

effect  of,  7589. 

reserved  power  as  applicable  to  charter  of  consolidated  cor- 
poration, 8362.  ' 

legislative  control  of  consolidated  c'orpotation  where  power 

' ' '    ireserved  in  one  state  t6  repeal  charter,  8452.  ' 

as  p(reventing'  making  of  irrepealable   contract,  7592. 

as  affecting  existing  corporations,  7592.     , 

as  warranting  impairment  of  vested  rights,  7597;  '  ■ 

injustice  to  corporators,  7600.  ' 

conditional  ipower   of   repeal,   7602. 
what'  cdnstifutes  repeal,  9025. 

Repledge 

.    of  shares,  of  stock/  6652. 

Replevin 

bond  as  estoppel  to  attack  corporate  existence,  708. 

power  of  foreign  corporation  to  sue,  9889,  9432. 

power  of  owner  of  all  of  stock  to  bring,  48. 

to  obtain  corpdrate  books,  4079. 

to  recover  certificates  of  stock,  5609,  5622.'    - ' 

where  sale  ultra  vires,  2692. 

Replication 

see  Pleading.      '    ■  - 

Reply  ,,;,: 

see  also  Pleading, 
in  quo  warranto,  5024. 

Reporter 

as  laborer,  7217.. 

Reports  . ,  j    ,       .  ■ ,  , 

chapter  on,  4144-4211,  vol.  4. 
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Reports — Continued. 

abatement  of  action  for  failure  to  make,  4197. 

by  death  of  officer,  4197. 

by  death  of  part  of  officers,  4197. 

by  death  of  creditor,  4198. 
as  admissions,  3341. 
conditions  precedent  to  action  for  failure  to  make,  4192, 

notice  of  intent  to  hold  officers  liable,  4192. 

recovery  of  judgment  against  corporation,  4193. 

execution  returned  nulla  bona,  4194. 
contribution  among  officers  held  liable  for  failure  to  make,  4211. 
debts  for  which  officers  liable  in  case  of  failure  to  make,  4175. 

liberal  construction  of  statutes,  4176. 

unliquidated  claim  as  "debt,"  4176. 

meaning  of  words  "all  damages,"  4176. 

as  dependent  on  time  of  contracting,  4177. 

bills  and  notes,  4180.  ^ 

bonds,  4181. 

rent,  4181. 

taxes,  4181. 

debt  for  property  purchased,  4181. 

judgments,  4182, 

damages  for  torts,  4183. 

debts  contracted  in  other  states,  4183. 

extinguished  debts,  4184. 

debt  imposed  on  corporation  by  fraud  of  creditor,  4184. 
enforcement  outside  state  of  liability  for  failure  to  make,  4194. 

as  dependent  on  whether  statute  deemed  penal,  4195. 
estoppel,  4201. 

of  officers,  4201. 

of  creditors,  4201. 
evidence,  admissibility  of,  in  action  for  failure  to  make,  4209. 

parol  evidence,  4209. 
excuses  for  failure  to  make,  4159. 

irregularities  in  formation  of  corporation,  4159. 

illegality  of  election  of  officers,  4159. 

nonexistence  of  corporation,  4159. 

ignorance  of  the  law,  4159. 

lack  of  information,  4159. 

absence  of  debts,  4160. 

report  not  necessary^  4160. 

failure  of  public  officer  to  furnish  blanks,  4160. 

neglect  of  other  officers,  >  4160. 

existence   of  other  duties,  4160. 
failure  to  make  as  dissolving  corporation,  9060,  4185. 

as   ground  for  dissolution,  9111,  9095,   9089  note. 
'       failure  to  make  as  suspending  corporate  powers,  4186. 
false  reports 

statutes  as  penal,  4152. 

failure  to  make  report  distinguished,  4156. 

what  constitutes  falsity,  4163. 

liability  as  joint  and  several,  4169. 

knowledge  of  falsity  as  material,  4173. 
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Reports — Continued. 

false  reports — continued. 

remedy  for,  4196. 

joinder  of  causes  of  action,  4197. 

creditor  as  plaintiff,  4203. 

pleading,  4207. 

indictment,  4208. 
filing,  4165  et  seq. 

necessity  for,  4165. 

time,  4166. 

place,  4167. 

failure  of  public  officer  to  file,  4168. 
form  and  contents,  4161. 

substantial  compliance  with  statute,  4161. 

statement  of  debts,  4162. 

statement  of  assets,  4162. 

statement   of  receipts   and  disbursements,  4162. 

statement  as  to  capital  stock,  4162. 

who  must  sign,  4163. 

verification,  4163. 

seal,  4165. 
fraud  in  as  tort  of  officers,  3791,  3796. 

injunction  against  enforcing  liability  for  failure  to  make,  4202. 
joinder  of  causes  of  action  for  defaults,  4197. 

joinder  of  violations  of  statute,  4197. 
liability  for  failure  to  make,  4168  et  seq. 

as  purely  statutory,  4168. 

as  in  nature  of  penalty,  4168. 

as  primary  liability,  4168. 

as  official  and  not  as  individual,  4169. 

liability  as  joint  and  several,  4169. 

officers  liable,  see  infra. 

intent  as  material,  4171. 

defaults  of  predecessors,  4174. 

extent  of  liability,  see  supra. 

successive  defaults,  4184. 

statutory  liability  of  stockholders  on  failure  to  file,  7194. 

officers  of  foreign  corporations,   10120. 
marshaling  of  assets  in  favor  of  officers,  4203. 
of  proceedings  to  organize  corporation,  521. 
officers  liable,  4170. 

ex-officers,  4170. 

officers  who  have  not  accepted  office,  4171. 

married  womsn,  4171. 
parties  to  actions  to  enforce  liability  for  failure  to  make,  4203- 
4206. 

creditor  as  plaintiff,  4203. 

creditor  stockholder  as  plaintiff,  4203. 

assignee  of  creditor  as  plaintiff,  4204. 

right  of  receiver  to  sue,  4205. 

joinder  of  directors  as  defendants,  4205. 

corporation  as  necessary  defendant,  4205. 
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Reports — Continued. 

parties  to  actions  to  enforce  liability  for  failure  to  make — continued. 

husband  of  officer  as  necessary  defendant,  4205. 
pleading  in  actions  for  failure  to  make,  4206. 

conclusions,  4206. 

complaint,  4207. 

adding  new  cause  of  action,  4207. 

answer,  4208. 

variance,  4208. 
posting  of,  4166. 
presumptions  and  burden  of  proof  in  actions  for  failure  to  make, 

4209. 
proof  necessary  to  hold  officer  liable,  4191. 
publication  of,  416S.      . 

questions  of  law  and  fact  as  to  failure  to  make,  4211. 
remedies  for  failure  to  make,  419S. 

in  equity,  419S. 

at  law,  4195. 

action  as  ex  delicto,  4196. 

election  of  remedies,  4197. 
statutes  requiring  in  general,  4145. 

object  and  purpose,  4146. 

validity  and  constitutionality,  4148. 

as  peiial  statutes,  4149.  i 

construction,  4149-4153. 

repeals,  4154. 

amendments,  4155. 

as  mandatory,  4156. 

as  proper  amendment  of  charter,  7616. 
subrogation,  right  of  officers  held  liable  for  failure  to  make,  4203. 
time  to  sue  for  defaults,  4198-4201. 

statute  of  limitations  governing  penalties,  4198. 

six  months  as  unreasonable,  4198. 

shortening  statutory  period,  4199. 

when  cause  of  action  accrues,  4199. 
time  when  duty  terminates,  4186. 

expiration  of  office,  4186,  4187. 

after  resignation,  4187. 

officer  ceasing  to  be  stockholder,  4188. 

insolvency  of  corporation,  4189,  4190. 

on  assignment  for  benefit  of  creditors,  4189. 

on  ceasing  to  do  business,  4189,  4190. 

on    commencing   dissolution-  proceedings,   4189. 

on  dissolution   of  corporation,   4190,  4157,  4189,  9176. 
vice  president,  power  to  makp,  3248. 
waiver  or  release  of  liability,  4186. 

by  agreement  of  creditors,  4186. 

by  recovery  of  judgment  against  corporation,  4186. 

by  provision  in  bond,  4186. 
what  corporations  must  make,  4156. 

particular  domestic  corporations,  4156. 

corporations  doing  business  outside  United  States,  4156. 


INDEX.  -         10985 

[Beferences  are  to  pag?s.^-Vol.   1,  pp.   1-1114;  Vol.  2^  pp.  lllB-2223;  Vol.   3,  pp. 

2224-3361;    Vol.    4,    pp.    S362-4672;    Vol.    6,    pp.    4678-6986;    Vol.     6,    pp.     B987-7327; 

Vol.   7,    pp.    7328-8604;   Vol.    8,   pp.    8605-9898;   Vol.   9,   pp.    9899-10622.J 

Reports — Continued. 

what  corporations  must  make — continued. 

foreign  corporatjons,  41 58,  9415,  9540,  9637,  9638,  9648,  9936. 
dissolved  corporation,  9176,  4157,  4189. 
corporations  which  have  done  no  business,  4157. 
who  may  sue,  4192,  4203. 

Representations 

false,  see  Fraud. 

of  corporate  oflScers  or  agents  as  admissions,  see  Admissions. 

Representatives 

see  Directors,  Officers,  Agents,  Directors,  Executors  and  Admin- 
istrators. 

Reproduction  Cost 

as  test  of  value  of  property  turned  in  for  stock,  5884. 
as  valuation  test  in  rate  regulation,  7862.    : 

Repurchase 

agreement  by  seller  of  stock  as  to,  6583. 
agreement  for  as  within  statute  of  frauds,  6506,  6507. 
of  stock  and  power  to  reissue  at  less  than  par,  5848. 

Reputation 

as  evidence  of  incorporation,  911. 

for  solvency,  admissibility  of  evidence,  8615. 

Request  to  Sue 

before  action  by  stockholders,  6936. 

action  by  stockholder  as  individual,  6860. 
where  receiver  has  been  appointed,  6884. 

Res  Gestae 

admissions  as  part  of,  3337. 

Res  Judicata 

foreclosure  decree,  2377. 

judgment  against  corporation  as  binding  on  officers,  3675. 

judgment   against   corporation   as   binding  stockholders,   7416. 

default  judgment,  7420.  ^ 

judgment  after  dissolution  of  corporation,  7420. 

fraudulent,  collusive,  or  want  of  jurisdiction,-  judgment,  7420. 

conclusiveness  in  sister  state  of  judgment  against  corporation 
in  home  state,  as  against  stockholders,  7486. 
judgment  enjoining  enforcement  of  regulation  of  corporation  as, 

7911. 

Rescission 

see  also  Cancellation,  Repeal,  Revocation. 

by  party  to  reorganization  agreement,  8525. 

by  stockholders  of  consolidation  agreement,  8409. 

conditions  precedent,  3655. 

restoration  where  contract  ultra  vires,  2684. 
for  fraud  as  dependent  on<  intent,  6537.  ;  ' 

of  contract  for  sale  of  stock,  6600  et  seq. 
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Rescission — Continued. 

of  contract  for  sale  of  stock — continued. 

for  fraud,  6551.  N 

for  undue  influence,  6600. 

for  duress,  6600. 

for  mistake,  6600. 

for  want  or  failure  of  consideration,  6600. 

conditions,  6603. 

laches,  6603. 
of  dividend,  6068. 

of  illegal  contracts  fully  executed,  2710. 
of  issue  of  stock  below  par,  5899. 
of  lease,  2209. 

of  membership  for  fraud,  6731. 
of  subscription  to  bonds,  1962,  1963. 

of  subscription  to  stock,  5766,  1389,  and  see  Subscriptions  to  Stock, 
of  subscription  to  voting  trust,  2911. 
power  of  minority  stockholders  to  rescind,  6786. 
power  of  president  to  rescind,  3233. 

for  personal  interest,  3630. 
ultra  vires  contract 

executed  in  part  on  both  sides,  2656. 

sale  executed  on  both  sides,  2633,  2641,  2645,  2647. 

Reservation 

of   right   to  repeal   or   amend  charter,   see   Amendment,   Repeal, 
Governmental  Control. 

Reserve  Fund 

see  also  Sinking  Fund. 
as  income  or  capital,  6190. 
for  repairs  and  renewals,  6100. 

Residence 

see  also  Domicile,  Nonresidents,  Residents, 
acts   outside   state,   see   Foreign   Corporations,   Outside   State, 
moving  out  of  county  as  ground  for  removal  of  director,  3017. 
of  corporation,  chapter  on,  815-875,  vol.  1. 

within  acknowledgment  and  recording  statutes,  845. 

for  purposes  of  taxation,  845,  8110. 

for  purposes  of  venue  in  federal  actions,  851,  4368,  10287. 

for  purposes  of  venue  in  state  courts,  855,  4368. 

within  statutes  of  limitations,  859. 

for  purposes  of  attachment  and  garnishment,  862. 

within  statutes  relating  to  default  judgments,  865. 

of  corporations  created  by  Congress,  865,  10257. 

within  bankruptcy  acts,  870. 

of  stockholders  as  residence  of  corporation,  54,  9291. 

as  dependent  on  place  where  it  does  business,  9291. 
of    corporators,    statement    in    incorporation    papers,    401. 
of  corporators  as  determining  nationality  of  corporation,  9288. 
of  officer,  4389,  4390. 
of  stockholders  as  determining  whether  corporation  domestic  or 

foreign,  9288. 
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Residence — Continued. 

place   of   business,    see    Place    of    Business,    Principal    Place    of 
Business. 

Resident 

see  also  Residence,  Nonresidents, 
citizens,  see  Citizens,  Citizenship, 
corporation  as,  73,  74. 
domicile,  see  Domicile, 
foreign  corporation  as,  9292. 

as  "resident  owner,"  847. 
Resignation 

of  corporate  officers,  3002-3006. 

right  to  resign,  3002. 

form  of,  3003. 

notice  and  acceptance  of,  3004. 

validity  of  agreement  to  resign,  3005. 

effect,  3005,  8765. 

after  receiving  preference  as  creditor,  8765. 

as  terminating  contracts,  6848. 

as  terminating  liability,   3665,   4187. 
for  failure  to  make  reports,  4187. 

as  dissolving  corporation,  9047. 

by  acceptance  of  office  in  another  corporation,  2998. 

by  absence,  2998. 

salary  after,  4027. 

service  of  process  on  after,  4441. 
of  mortgage  trustees,  2307. 
provision  as  to  resignation  of  trustee  in  agreement  for  Qommon- 

law  corporatipn,  10482,  and  see  Massachusetts  Trusts'. 

Resolutions 

as  contracts,  2434,  3082. 
H  substitute  for  deed,  2453. 
as  written  assent,  2933. 
•  construction   of   authorizing  mortgage,  2283. 
distinguished  from  by-laws,  977. 
necessity  for,   3090. 

formal  resolutions,  3068. 

to  authorize  mortgage,  2274. 

to  fix  compensation  of  officer,  4009. 
recording  of,  4043. 
revoking,  2979. 
to  reduce  capital  stock,  5722. 

Resources 

see  Assets,  Property. 

Respondeat  Superior 
see  Torts. 

Restaurant  Companies 

as  manufacturing  company,  8807. 
as  mercantile  company,  8804. 
as  trading  company,  8805,  124. 

IX    Priv.  Corp.— 69 
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Restitution  .,  -i- 

see  also  Reimbursement, 
of  dividends,  62G9  et  seq. 

Restraint  of  Trade 

agreement  of  foreign  corporation  not  to  enter  into,  9940< 
'  as  monopoly,  S463-5476. 
conspiracy,  5476. 
contracts  as  invalid,  18S3. 

restriction   of  right  to  transfer  stock,  6264,  6268. 
Sherman  Act,  5468. 
validity  of  by-laws  in,  10O7. 

Restrictions 

on  corporate  powers,  see  Powers  of  Corporations, 
on  foreign  corporations,  see  Foreign  Corporations; 
on  powers  of  officers,/  see  Powers   of  Officers. 

Restrictions  on  Alienation 

see  also  Transfer  of  Property, 
charter  or  statutory  restrictions,  2146. 
strict  construction,  2146. 
consent  of  court,  2147. 
consent  of  stockholders,  2147. 

construction  of  as  affected  by  separable  existence  of  corporate 
entity  and  of  stockholders,  51. 
of  stock,  6260,  6264,  6268. 

voting  trust  as  invalid  as  restraint  upon  alienation,  2901,  and 
see  Voting  Trusts. 

Retaliatory  Statutes 

foreign  corporations,  9491,  9937. 
effect  on  contracts,  10054. 

Retirement 

of  bonds,  see  Bonds. 

of  officers,  see  Removal,  Resignation. 

of  preferred  stock,  6044  et  seq. 

Retroactive 

constitutional  provisions,  see  Constitutional  Law. 

provisions  as  impairing  obligation   of  contract,   see    Impairment 

of  Obligation' of  Contracts, 
statutes,  see  Statutes. 

Retrospective 

by-laws,  1019. 

impairing  obligation  of  contract,  see   Impairment  of  Obligation 

of  Contracts, 
statutes,  see  Statutes. 

Return 

as  condition  of  right  to  rescind,  3655.    - 

sale   of  stock,  6555. 
by-laws  giving  right  to  return  shares  of  stock  at  fixed  value,  1078. 
conflict  between  findings  in  judgment  and  return,  10452. 
contradicting,  4869. 


INDEX.  10989 

[Beferencea  are  to  pages-^-^Vol.  I,  pp.  1-U14;  Vol.  2,  pp.  1116-2223;  Vol.  8,  pp. 

2324-3361;  Vol.  4,  pp.  3362-4672;  Vol.  6,  pp.  4673-6986;  Vol.  6,  pp.  5987.7327- 

Vol.  7,  pp.  7328-8604;  Vol.  8,  pp.  860B-9898;  Vol.  9,  pp.  9899-10B22.] 

Return— Continued. 

of  execution,  see  Executions. 

of  service  of  process,  4466-4480,  and  see  Service  of  Process. 

attachment,  execution  or  garnishment,  4930. 
of  stock  as  condition  to  action  on  warranty,  6580. 
rate  of  as  affecting  reasonableness  of  rates,  see  Rates. 

Revenue  Laws 

absence  of  stamps  on  certificate  of  stock,  5752. 
criminal  liability  for  evading,  5398. 

Revenues 

see  Income,  Profits,  Assets, 
as  included  in  mortgage,  2270. 

Reversal 

see  also  Repeal. 

as  affecting  registration  of  transfer  of  stock,  6432. 
of  judgment  against  corporation   as  condition  to  action   against 
stockholders,  7412. 

Reversion 

of   property   on    dissolution    of    corporation,    9189-9194,    and    see 
Dissolution. 

Review 

see  generally  Appeal,  Writ  of  Error,  Certiorari,  etc.  . 

jurisdiction  of  equity,  see  Equity.' 

particular   remedies   to   review,   see   Appeals,    Certiorari,   Writ   of 

Error,  etc.  - 

power  of  courts  to  review  corporate  acts,  see   Courts. 

Revival 

see  also  Abatement, 
of  actions,  4272  et  seq. 
of  charter,   883,.  896. 

definition,  883. 

acceptance,  898. 

reorganization  distinguished,  8469. 

Revocation 

see  also  Ca;icellation,  Repeal,  Rescission, 
acceptance  of  charter,  473. 

by  foreign  corporation  of  appointment  of  agent  to  accept  serv- 
ice of  process,  9925-9927,  10422v-1042S  et  seq. 

stipulation  that  process  may  be  served  on  state  official,  10375. 
dividend,  6068. 

election  to  membership  in  company,  6728. 
offer  to  buy  or  sell  stock,  6494. 
permit  to  foreign  corporation  to  do  business  in,  state,  9919,  9471, 

10127. 
power  to  receive  service  of  process,  4444. 
proxy,  2838. 

subscription  to  stock,  1225-1235. 
voting  trusts,  2902,  and  see  Voting  Trusts. 
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Rewards 

power  of  corporation  to  offer,  1806. 
power  of  general  manager  to  offer,  3307. 
right  of  corporate  officer  to,  3562. 

Rifle  Club 

power  to  incorporate,  762. 

Right  of  W^y 

see  Easements,  Eminent  Domain,  Railroad  Companies. 

Rights 

actions,  see  Actions. 

as  franchises,  2120. 

impairment,  see  Impairment  of  Obligations  of  Contracts. 

powers  of  corporation,  see  Powers  of  Corporations. 

powers  of  officers,  see  Powers  of  Officers. 

remedies,  see  Remedies. 

vested, -see  Vested  Rights. 

Rival  Companies 

see  Competitors,  Competition,  Monopolies,  Consolidation,  Merger, 
Transfer  of  Property. 

Rival  Factions 

rights  of  minority  stockholders,  see  Majority  and  Minority  Stock- 
holders, 
separate  elections,  2769. 

Rivals 

see  Competition,  Competitors,  Adverse  Interests. 

Roadmaster 

power  to  employ  physicians,  3131. 

Roads 

see  Highways,  Streets,  Railroad  Companies,  Street  Car  Com- 
panies, Turnpike  Companies,  Telegraph  and  Telephone  Com- 
panies, Commerce,  Franchises. 

Roadway 

what  is,  8144. 

Rolling  Stock 

as  covered  by  mortgage,  22S7,  2265. 
attachment  or  garnishment,  4895. 

Roman  Catholics 

see  Catholics,  Religious  Corporations. 

Route 

see  Railroad  Companies. 

Royalty  Contracts 

see  Leases. 

Rubber  Companies 

shipments  by  as  interstate  commerce,  9607  note. 


INDEX.  10991 

[Beferencea  are  to  pages.— Vol.  1,  pp.  1-1114;  Vol.  2,  pp.  lllB-2223;  Vol.  3,  pp. 

2224-3361;  Vol.  4,  pp.  3362-4672;  Vol.  6,  pp.  4673-6986;  Vol.  6,  pp.  6987-7327; 

Vol.  7,  pp.  7328-8604;  Vol.  8,  pp.  8605-9898;  Vol.  9,  pp.  9899-10622.] 

Rules 

by-laws,  see  By-Laws, 
charter,  see  Charter. 

conflict  of  laws,  see  What  Law  Governs, 
of  stock  exchange,  6477,  and  see  Customs  and  Usages, 
failure   to  comply  with  as  constructive  notice,  649L 

Running  Business 

power  of  iportgage  trustee,  2317. 
power  of  receiver,   see   Receivers. 

s 

Sabbath 

see  Sunday. 

Safe 

see  also  Keys. 

estoppel  by  placing  indorsed  certificate  of  stock  in  safe,  6484. 

Safe  Deposit  Boxes 

creating  pledge  by  writing  deposited  in,  6638. 
delivery  of  keys  as  delivery  of  stock  in,  6714. 
leaving   stock  certificates   indorsed   in  blank  in,  6484. 

Safety  Appliances 

requiring  on  railroads,  7749. 
state  regulation,  7686. 

Salaries 

see  Compensation. 

Sales 

There  is  no  separate  chapter  on  the  subject  of  Sales.  However, 
sales  of  corporate  property  and  sales  to  corporations  are 
considered  in  volume  2  in  the  chapters  relating  to  acquisition 
of  property  by,  and  transfers  of  property  of,  corporations. 
They  are  also  considered  in  volume  7  on  Combination,  etc., 
of  Corporations  in  so  far  as  the  eflect  of  a  sale  of  all  the 
property  of  a  corporation  is  concerned  as  relating  both  to  the 
selling  and  purchasing  corporation  and  the  creditors  of  the 
seller.  "Transfer"  is  a  broader  term  thaii  '"sale"  and  hence 
reference  should  also  be  made  to  the  index  heads  Transfer  of 
Property  and  Transfer  of  Stock.  Sale  of  stock  is  indexed 
herein  so  far  as  the  sale  part  is  concerned  (see  subdivision 
in  volume  6,  page  6493,  entitled  Contracts  for  the  Sale  of 
Shares)  while  matters. relating  to  transfers  of  stock  in  general 
and  on  the  books  of  the  corporation  are  indexed  under  the 
head  Transfer  of  Stock.  Reference  should  also  be  made  to 
the  index  head  Purchases. 

I.    In  General. 

as  doing  of  business  by  foreign  corporation,  9958. 
sales  by  traveling  salesmen,  9973. 
sales  as  interstate  commerce,  997S. 
sales  of  stock,  10024. 
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Sales— Continued. 

as  doing  of  business  by  foreign  corporation — ^continued. 

single  sale 

so  as  to  be  subject  to  service  of  process,  10302,  10303. 
as    interstate    commerce,    9577,    and    see    Commerce. 

sales  by  foreign  corporations,  9577. 

sale  of  stocks,  bonds,  etc.,  9622. 

regulation    of    sales    by   foreign    corporation    as   interference 
with  commerce,  9526  e£  seq. 
as  merger  or  consolidation,  2166,  8309,  8331. 
authorization  at  meeting  outside  state,  2727. 
below  cost,  rights  of  minority  stockholders,  6800  note, 
by  assignee  for  benefit  of  creditors,  8632. 
by  corporation  to  stockholder,  6842. 

to   majority  stockholders,  6846. 
by  liquidating   trustee?,   9231. . 
by  officer'  to  corporation,  3622. 
by  promoter  to  corporation,  282-291. 
by  receiver,  8921. 

power  of  receiver  to  sell  after  dissolution,  92S4. 
by  stockholder  to  corporation,  6842. 

by  majority  stockholders  to   corporation, '  6847. 
conditional,  see  Conditional  Sales, 
consent  of  stockholders,  2147.  , 

consolidation  as,  8331. 

effect  of  to  purported  but  nonexisting  corporation,  7560. 
execution  sales,  see  Executions, 
for  benefit  of  officer  or  stockl<plder,  2144. 
for  future  delivery,  2145. 
fraud,  see  'Fraudulent  Conveyances.  ' 

in  bankruptcy  proceedings,  8819. 

in  connection  with  winding  up  of  dissolved  corporation,  9218. 
in  original  packages  by  foreign  corporation,  9596. 
judicial,  see  Jiidicial  Sales, 
knowledge  of  vendor  director  as  imputable  to  vendee  corporation, 

3498.:  I 

liability  of  mortgage  trustee  for  unauthorized  sale,  2325. 
liability,  of  officers  for  selling  without  authority,  3755. 
of  corporate  property  ■  in  general,  2139. 

as  including  exemption  from  taxation,  8262. 

to  officer,  3619.  , 
of  franchises,  2172-2179. 
of  increase  of  stock  by  corporation,  5705. 
of  property  taken  as  security,  2141. 
of  receiver's  certificates  below  par,  8955. 
of  right  to  subscribe  to  increase  of  stock,  5701. 
of  stock,  see  Stock, 
of  surplus   property,   2141. 
of  trust  property,   2145. 
of  unpaid  stock  subscriptions,  1549. 
of  vote  of  stockholder,  2853. 

power  of  corporation  to  sell  for  future  delivery,  2145'. 
power  of  mortgage  trustee,  2314,  2317. 
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power  to  sell  as  including  power  to  mprtg^ge,  223S. ; 
prohibition  of,  .as  including  rnortgages,  2242.: 
provisions  as  to  in  foreclosure  decree,  2369-2^75 
proxy,   2827.  ,. 

as  conferring  authority  to  vote,  2834.    , 
rescission  of  by  consolidated  corporation,  83^5.      > 
residence  of  corporation  as  affected  by  statutes  governing  con- 
ditional sales,  845.  ' 
restrictions  on  right  to  enforce  payment  for  goods  sold  in  inter- 
state commerce,  964S. 
secret  profits  of  officers,  3S63; 
ultra  vires,  2623,  2668.        • 

where  wholly .  executory,  2596,  2597. 

where    sale    fully    executed    on    both    sides,    2633-2649. 

right  to  recover  property  sold,  2692. 

recovery  on  implied  contract,  2688. 
under  foreclosure,  2380-2389. 
who  may  make 

directors,  3162,  3175,  2147. 

president,  3222.. 

vice  president,  3247. 

secretary,   3256. 

treasurer,  3265. 

general  manager,  3299. 

cashier,  3321.         ' 

owner  of  all  of  stock,  48,  49. 

II.    Of  All  of  Corporate  Property. 

as  affecting  covenants  running  with  the  property,  8370. 
as  affecting  liens  on   property,   8369. 
as  consolidation,  8309,  2166. 
as  creating  new  corporation,  8309,  2166.  ' 

as  dissolving  selling  corporation,  8347,  2166. 
as  merger,  8307,  2166. 

as  transfer  of  powers  or  immunities,  .8348. 
franchises,  8348,  2166. 
■    right  to  use  corporate  name,  8348. 
license  as  inuring  to,  8348. 
action  against  officers  for  secret  profits,  8348. 
corporate  power  to  sell,"  2154. 
statutes,  2165. 

private  corporation,  2154,  2160. 
quasi-public  corporations,  2167,  6824. 
as  against  state,  2154.  ' 

as  against  creditors,  2155.    . 
as  against  minority  stockholders,  2156,  6822. 

where  required  by  exigencies  of  business,  2156,  6822. 
where  not  required  by  exigencies  of  business,  2158,  6823. 
where  sale  part  of  corporate  business,  6825. 
where  sale  expressly  authorized  by.  statute,  6825. 
statutory  provision's  as  to  Consent  of  stockholders,  2161,  6829. 
for  shares  of  stock  in  another  company,  2162,  6827. 
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Sales — Continued. 

general  rules,  2154-2167,  3175. 

liability  of  transferee  for  debts  of  transferor,  8388. 

as  imposed  by  statute,  8375.  ' 

express  assumption  of  debts,  8379-8384,  8371. 

implied  assumption  of  debts,  8392. 

effect  of  fraud,  8393. 

effect  of  notice  of  claim,  8396, 

where  consideration  for  transfer  is  shares  of  stock,  8396. 

equitable  Uen,  8400. 

value  of  property  received  as  limit  of  liability,  8401. 

personal  liability  of  officers,  8401, 

mode  of  enforcing  liability,  8440. 
lien  as  created  by  assumption  of  debts,  8371. 
of  assets  to  new  corporation  as  fraudulent,  8665  et  seq. 
private  sale,  2165. 

remedies  of  creditors  where  transfer  fraudulent,  8428. 
stockholders'  agreement  not  to  become  competitors,  2165. 

III.    Of  Shares  of  Stock. 

see  also  Subscriptions  to  Stock,  Transfer  of  Stock, 
acquisition    of   all   of   by    one   person   as    dissolving   corporation, 
9047. 

as  ground  for  dissolution,  9124. 
agreement  or  option  to  repurchase  or  resell,  1317,  1331,  6583,  6505- 
6507. 

consideration,   6584. 

time,  6585. 

notice   of  election,   6586. 

tender,  6587. 

by-laws  as  to,  1078. 

agreement   to    repurchase    as   violating   provision    forbidding 
corporations  purchasing  their  own   stock,   1319. 
as  doing  of  business  by  foreign  corporation,  10024. 
as  interstate  cornmerce,  9622. 
as  revoking  proxy,  2839. 
as  sale   of  personal  property,  5619. 
Blue  Sky  laws,  see  Blue  Sky  Laws, 
conditions,  6573. 

construction  of  contract  for,  6566. 
delivery,  gambling  contracts, '65 10. 
distinguished  from  issue  of  stock,  5838. 
distinguished  from  subscriptions  to  stock,   1120,  1300. 
duty  of  pledgee  of  stock  to  sell,  6669,  and  see   Pledges, 
effect  of  corporation  being  de  facto  one,  628. 
enjoining  purchase  of  "by  corporation,  2588. 
escrow,  6497. 

evidence  to  vary  contract,  6567. 
failure  of  consideration,  6501.' 
for  nonpayment  of  assessments,  7537. 

method  of,  7539. 

collusion  among  bidders,  7539. 

right  of  corporation  to  purchase,  7540. 
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Sales — Continued. 

for  nonpayment  of  subscription,  1488. 
fraud,  6517  et  seq.,  and  see  Fraud. 

of  officers  in  inducing  purchase  of,  3780-3796. 
frauds,  statute  of,  6S02. 
guaranties,  etc.,' by  third  persons,  6587. 

•to  purchase  back,  6587. 

conditions,  6589. 

who  may  make,  6590. 
necessity  for  first  offering  to  corporation,  6262,  6266. 
option  to  purchase,  6501,  6570. 

to  repurchase,  6583,  1317,  1331,  6505-6507. 
part  performance,  6509. 

payment  of  commissions  and  expenses,  5851. 
performance  of  contract,  6591. 

delivery,   6591. 

payment,  6594. 

tender  and  demand,  6596. 
pledge   or   sale,  6632. 
power  of  corporation  to  purchase  its  own  stock,  2090-2104. 

-  insolvent  corporation,  8672. 
power  of  corporation  to  purchase  stock  in  another  corpora  m,ri, 
2066-2090. 

foreign  corporation,  2081,  9336,  9816. 

as  including  power  to  issue  stock  for  other  stock,  5822. 

power   of  foreign   corporation   to  acquire   stock  in   domestic 
corporation,  9816. 
power  of  directors  to  sell,  3165. 
power  of  general  manager  to  purchase,  3298. 
power  of  seller  to  give  proxy,  2829. 

profits  made  by  officer  in  sale  of  as  belonging  to  company,  3566. 
purchase  of  by  officer  from  stockholder,  3803-3807. 

where  officer  agent  of  seller,  3805. 

concealment,   3806. 
remedies  for  breach  of  contract,  6604. 

specific  performance,  6610-6627. 
rescission  of  contract,  6600. 

grounds,  6600-6602. 

statu  quo,  6603. 

laches  as  barring,  6603. 

ratification,  6604. 
right  of  life  tenant  to  proceeds,  6196. 
right  of  pledgee  to  sell  on  default,  6671. 
right  to  purchase  majority  of,  6786. 
to  enforce  lien  on,  5978. 
ultra  vires  as  defense,  2597. 

effect  of  ultra  vires  purchases  where  fully  executed,  2640. 
under  levy  of  process,  5656. 
validity  of  contract  for,  6493. 

offer  and  acceptance,  6494. 

signature,   6496. 

certainty,  6496. 

motives,  6496. 
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Sales — Continued. 

validity  of  contract  for — continued. 

consideration,  6498. 

mutuality,  6498. 

necessity  for  writing,  6502. 

sufficiency  of  writing,  6508. 

gambling  contracts,  6510. 

as  affected  by  fraud,  6517  et  seq.,  and  see  Fraud, 
warranties,  express,  6575,  6502. 

value,  6576. 

dividends,   6576. 

assessments,  6577. 

redemption,  6577. 

financial  condition,  6578. 
warranties,  implied,  6580. 

title,  6580. 

genuineness  of  certificate,  6581. 

de  jure  corporation,  6582. 

solvency  of  corporation,  6582. 
what  law  governs,  6290. 
when  title  passes,  6569. 

registration,  6331. 

delivery,  6571. 

payment,  6572. 

Salesmen 

see  also  Traveling  Salesmen. 

as  "employee,"  8985  note. 

power  of  vice  president  to  employ,  3247. 

service  of  process  on,  10354,  10355,  10414-10418. 

as   managing  agent,   10389   note, 
signature  of  contracts,  2459. 

Saloon  Keepers 

disqualification  as  member  of  corporation,  6729  note. 

Saloons 

see  Brewing,  etc..  Companies,  Intoxicating  Liquors. 

Salvage 

right  of  corporation  to  sue  for,  4261. 

Salvation  Army 

inheritance  tax,  8292  note, 
liability  for  torts,  5330  et  seq. 
protection  of  corporate  name,  1651  note. 

Samples  .        ,       . 

sale  by  as  aflfecting  nature  of  sale  as  interstate  commerce,  9554, 
9588,  9579  notes. 

Sanitarium  Companies 

as   mercantile   corporations,   8804. 

Sanitary  Distr'ct 

as  public  corporation,  98. 
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Savings  Banks 

see  also  Banks.  , 

by-laws  as  binding  depositors,  J035  note. 

depositor  as  entitled  to  set-off  deposit  where  bank  insolvent,  8795, 

liability  of  directors,  3731. 

powers  of  treasurer,  3268. 

right  to  issue  stock,  5729. 

tax  on  as  franchise  tax,  8077. 

voluntary  dissolution,  9074. 

Scales 

requiring  railroad  company  to  install,  7718,  7739. 
as  unjust  discrimination,   7718. 

School  District 

as  municipal  corporation,  450  note. 

Schools 

see  Educational  Institutions. 

Scientific  Corporations 
what  are,  138,  241. 

Scire  Facias 

by  or  against  corpoVation,  4240,  4241. 
dissolution  of  corporation  as  affecting,  9198. 
to  dissolve  corporation,  9144. 

Scope  of  Authority 
definition,  5209. 

Screens 

sale  and  installation  of  as  interstate  commerce,  9619  note. 

Scrip  Dividends 

discriminations,  6114. 

rescission,  6069. 

right  to  make,  5850. 

what  is,  5850  note,  6120,  6205,  and  see  Dividends, 

what  is  scrip,  6120. 

when  interest  becomes  payable,  6139. 

Scroll 

as  sufficient  seal,  1723,  and  see  Seal  of  Corporation. 

Seal  of  Corporation 

chapter  on,  1716-1734,  vol.  2.  .       .  , 

description  of  in  incorporation  papers,  '405. 
directory  provisions  as  to,  2441. 
effect,  1733.  -    ..     ,  . 

as  equivalent  to  signature, ,  2453.  ,  .      ,'' 

as  exempting  signing  officers  from  personal  liability,  2480. 

as  precluding  revocation  of  subscription  to  stock,  1233. .. 

on  option  to  purchase  stock,  6500,  6501. 
form,   1720: 
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Seal  of  Corporation — Continued. 

form  of  sealed  instruments,  2451-2457. 

signature,  2452,  2453. 

seal  as  equivalent  to  signature,  2453. 

necessity  for  signature  of  corporate  name,  2454. 

wliQ  must  sign,  2456. 

signature  of  stockholders,  2457. 

subscribing  witnesses,  2457. 
inquiry  as  to  in  taking  acknowledgment,  2489,  2493. 
judicial  notice,  1731.  ( 

necessity  for,  1717,  1724-1726. 

under  charter  or  statute,  1719. 

annual  report,  4165. 

answer  in  garnishment,  4935. 

appointment  of  agents,  2969. 

by-laws,  987. 

certificate  of  stock,  5752. 

deeds,  1726-. 

incorporation  papers,  412. 

mortgages,  1726. 

pleadings,  4642. 

proxies,  2832. 

transfer  of  shares  of  stock,  6306. 
omission  of  as  notice,  3121. 
power  to  make  and  use,  1717,  14. 
presumption  from,  3140. 
proof,   1731. 
ratification,  3405. 
secretary  as  custodian  of,  3249. 
who  may  affix,  1728. 

presumptions  as  to,  1729. 

Sealed  Instruments 

see  Seal,  Execution  of  Corporate  Instruments,  Cancellation, 
Reformation  of  Written  Instruments,  Deeds,  Mortgages, 
Leases. 

■Search  and  Seizure 

corporation  as  person  within  Fourth  Amendment,  73. 

Seat 

in  stock  exchange,  see  Exchanges. 

Secession 

see  War. 

Secondary  Evidence 
see  Evidence. 

Secondary  Franchises 

chapter  on,  2114-2137,  vol.  2,  and  see  Franchises. 

Secret 

concealment,  see  Fraud. 

limitations  on  powers  of  officers  or  agents,  3113. 
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Secret — Continued. 

societies,  see  Fraternities, 
trade,  see  Trade  Secrets. 

Secret  Agreements 

see  Subscriptions  to  Stock,  Fraud,  Officers. 

Secret  Formulae 

consideration  for  issue  ofstock,  5820,  5862. 

Secret  Fraternal  Societies 

see  Fraternities. 

Secret  Instructions 

as  affecting  apparent  authority  of  officers,  3113. 

Secret  Profits 

of  corpoi^ate  officers,  3546-3569. 
of  promoters,  277-291,  270. 

Secretary 

admissions  as  binding  corporation,  3351. 

as  corporate  officer,  2950. 

as  servant  or  laborer,  7216. 

contracts  with  corporation,  3603. 

minutes,  duty  as  to,  4064. 

notice  to  as  notice  to  corporation,  3455. 

powers  of,  3249-3259. 

acknowledgments,  2485,  2486. 
power  to  take,  2489. 

assessing  stock,  7535  note. 

assignments,  3256. 

bills  and  notes,  3254. 

borrowing  money,  3254. 

calling  meeting  of  directors,  3058.  -    . 

calling  meeting  of  stockholders,  2718. 

certificates,  3258. 

compositions  with  creditors,  3257. 

confession  of  judgment;  3258. 

employment  of  others,  3254. 

guaranty,  3257. 

identification  of  corporate  papers,  4062,  4063, 

indemnity,  .3257. 

leases,  3257. 

mortgage,  3256. 

notice  of  directors'  meetings,  3066. 

payments,  3258. 

pledge,  3256. 

purchases,  3256. 

ratification,  3399. 

releases,  3257. 

of  subscriptions  to  stock,  1426. 

sales,  3256. 

transfer  of  stock  on  books,  6330. 
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Secretary — Continued. 

removal  of,  3007. 

service  of  process  on,  4422. 

as  "managing  agent,"  10390. 

where  outside  state  on  private  business,  10406.  ' 
signature  of,  necessity  for,  2458. 

bills  and  notes,  2463. 

sealed  instruments,  2456. 

Secretary  of  State 

acts  of  as  dissolving  corporation,  9059  notesj  9060. 

filing  incorporation  papers  with,  433,  and  see  Filing, 
powers  and  duties,  418-440. 
power  to  reject,  170,  193,  207,  216. 
right  to  refuse  because  of  corporate  name,  1638. 

filing  papers  with  by  foreign   corporations,   see   Foreign   Corpo- 
rations. 

power  to  order  assessments  on  bank  stock,  7525  note. 

service  of  process  on,  .10367,  10373,  arid  see   Service  of  Process, 
Foreign  Corporations.  .[  ^ 

Section  Hands 

liability  for  negligence  of,  5252. 

Secured 

meaning  of,  1958. 

Security  and  Securities 
see  also  Pledges, 
as  affecting  right  of  holder  to  participate  in  distribution  of  assets, 

8684,  8969,  8970,  6078. 
effect  of  on  right  to  sue  stockholder  for  corporate  debt,  7246. 
pledge,  see  Pledges, 
possession   of  as  affecting  duty  to   declare,  dividend,  6078,  8969, 

8970,  8648. 
power  of  corporation  to  give  to  officer,  3570. 
power  of  corporation  to  take,  1807-1812. 

property  as  security,  2030,  2043. 

power  of  foreign  corporation  to  take  real  property  as,  9819. 
preferred  stock,  6014. 

prohibitions  against  loans  on  certain  securities,  2701. 
proxy  as,  2828. 

requiring  deposit  of  by  foreign  corporation,  9933.; 
rights  of  secured  creditors  in  case  of  receiverships,  8969. 

bankruptcy  rule,  8970. 

chancery  rule,  8970. 
sale  of  as  interstate  commerce,  9622.    ■ 
sale  of  property  taken  as,  2141.  ,    i 

valueless  ones  as  payment  for  stock,  5827. 
what  are,  8512,  2078,  2237. 

shares   of  stock,  5625. 

Security  for  Costs 

in  actions  by  or  against  corporations,  4799. 
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Self-Crimination 

privilege  as  extending  to  corporations,  4075. 

Self-executing 

constitutional  provisions,  71SS,  9907. 

mortgage   provisions   as,  2339. 

statutory  grounds  fqr  dissolution  as,  9036. 

Selling  Co-operative  Society 
powers,  1838. 

Separable  Controversy 

see  Removal  of  Causes  to  Federal  Court. 

Separate  Existence  ' 

of  corporation  and  stockholders,  43-68,  and  see  Corporate  Entity. 

Sequestration  , 

as  exclusive  remedy  to  enforce  liability  of  stockholders,  7355. 
assessments  by  court  to  enforce  liability  of  stockholders,  7373. 
writ  of  to  enforce  fine  for  contempt,  5577. 

Servants 

see  also  Services. 

agreements  as  to  dividends,  6063  notes.  ■ 

as  jurors,  4777. 

dual  relation  of  president,  2952. 

Eight-Hour  Law,  see  Hoursi  of  Labor.  , 

fellow-servants,  statute  as  denial  of  equal  protection  of  the  law, 

7703. 
hospitals  for,  183S,  1799. 
intrusting  with  custody  of  stock  assigned  in  blank  as  estoppel, 

6484  et  seq. 
joint  and  several  liability  for  torts,  5270. 
labor  claims  as  preferred  claims,,  2427,  2429,  8686,  8983. 
judgments  for  labor,  2429.  -  - 
ori-  insolvency  of  corporation,  8686. 
claim  for  as  operating  expense,  9002. 

receiver's  certificates  for  >vages  prior  to  appointment  of  re- 
ceiver,- 8952  notes. . 
who  are  laborers  or  servants,  8687,  8983. 
officers,  8687,  8984. 
general  manage!-,  8687,  8984., 
attorney,  8688,  8984. 
stockholders,  8688. 
contractors,  8688,- 8985. 
editorial  writers,  8984. 
mailing  clerk,  8984. 
directors,  8984. 
clerical  force,  6985. 
liability  for  contempt,  5573. 
liability  o^-;charitable  corporation  for  injuries  to  its  employees, 

5366.     ' 
liability  of  corporation  for  torts  of,  5175  et  seq.,  and  see  Torts, 
liability  of  lessftr  for  injury  to,  2217,  2213. 
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Servants — Continued. 

liability  of  officer  for  enticing  away,  3678. 
liability  of  stockholders  for  wages  of,  7506,  7507. 
statutory  liability,  7214. 

who  are  "laborers,"  7215. 
debts  due  independent  contractors,  7215. 
engineer  as  laborer,  7216,  7217. 
officers  as  laborers,  7216. 
clerks  as  laborers,  7216. 
foreman'as  laborer,  7216. 
bookkeeper  as  laborer  or  servant,  7217. 
traveling  salesman  as  laborer,  7217. 
release  by  taking  note  from  corporation,  7497. 
medical  attendance,  power  of  corporation  to  pay  for,  1835. 

power  of  officers  to  employ,  3131,  3208,  3286. 
particular  servants,  see  list  under  head  Employees, 
power  of  corporate  officers  in  regard  to 
employment  of,  1859. 
by  president,  3206. 
by  executive  committee,  3178. 
by  treasurer,  3265. 
by  general  manager,  3282. 
by  cashier,  3324. 
by  receiver,  8930. 
ratification  of,  3416,  3410. 
to  pay  pensions  or  make  gifts  to,  2151. 
to  purchase  realty  for  benefit  of,  2045. 
power  of  officers  to  employ  physicians  for,  3131. 
power  of  president  as  to,  3206-3209. 

regulation  of  corporation  as  employes-  where  engaged  in  interstate 
commerce,  7663. 
discharge  of  labor  union  employees  as  offense,  7664. 
regulation  of  corporations  as  employers  as  denial  of  equal  protec- 
tion of  the  laws,  7700,  7703,  7708. 
provision  as  to  time  of  payment  of  wages,  7700,  7702,  7705, 

7707. 
provision  prohibiting  discharge  for  certain  causes,  7700. 
provision  enlarging  liability  for  injuries  to  employees,  7701, 

7703. 
prohibiting  employment  of  aliens,  7701. 
lien  fqr  wages  on  corporate  property,  7702. 
regulations  of  corporations  as  to  employees,  7722. 
amount  of  wages,  7723. 
regulating  payment   of  wages  as  within   reserved  power  to 

amend  charter,  7618. 
provisions  as   to  payment  in  case  of  railroad  companies  as 
class  legislation,  7705. 
service  of  process  on,  4437. 

ultra  vires  as  defense  to  action  for  services,  2623. 
ultra  vires  employment,  power  to  terminate  contract,  2660. 
who  are,  3008,  7215. 

as  broader  term  than  "laborer,"  7215. 
Y.  M.  C.  A.,  rooms  for,  1835. 
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Service  of  Papers 

of  notice  of  directors'  meeting,  3067. 

of  notice  of  meeting  to  organize  corporation,  516. 

who  may  be  'served,  4490. 

Service  of  Procesis 

see  also  Service  of  Papers. 

I.    In  General, 

admission  or  acknowledgment  of,  4491. 

defects,  objections  and  amendments,  4480. 

failure  to  appoint  agent  for  service  of  as  ground  for  forfeiting 

charter,  9112. 
in  federal  courts,  4411. 
mode  and  time  of,  4462-446S. 

delivery  of  copy,  reading,  etc.,  ;4466. 
mode  of  service  to  obtain  jurisdiction  over  corporation,  4343^4347. 
of  attachment  or  garnishment,  4921-4930. 

domestic  corporation,  4924. 

foreign  corporation,  4926. 

effect  of  appearance,  4930. 
person  to  be  served,  4412-4449. 

receiver,  4412,  4416,  4423,  8914. 

receiver  for  foreign  corporation,  9771. 

de  facto  officer,  4415. 

directors,  4420. 

president,  4420. 

vice  president,  4422. 

secretary,  4422. 

treasurer,  4422. , 

manager,  4423,  4425. 

officers  in  general,  4424. 

general  agent,  4428. 

local  agent,  4429. 

cashier,  4434. 

clerk,  4434. 

bookkeeper,  4435,  4427. 

registered  agent,  4435. 

agents  in  general,  4437. 

stockholders  and  members,  4440. 

officer  who  has  quit  office,  4441,  3002. 

where  company  dissolved  or  business  suspended,  4445,  9205. 

officer  or  agent  adversely  interested,  4448. 

effect  of  appointment  of  receiver,  8914. , 

in  actions  against  receivers,  8946. 
place  for,  4455-4462. 

sending  to  another  county,  4459. 
return  or  proof  of,  4466-4480. 

effect  and  conclusiveness,  4477. 
strict  procedure,  4410. 

substituted  or  constructive  service,  4449-4455. 
who  may  make,  4465. 

IX    Priv.  Corp.— 70 
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Service  of  Process — Continued. 

II.    On  Foreign  Corporations. 

acceptance  of  service  by  agent  without  actual  service,  104S6. 
by  mailing  process  or  notice  of  suit,  10329. 
by  publication,  10321. 

effect,  10321. 

personal  judgment,  1032S. 

conditions  precedent,  1032S. 

affidavits,  10325  et  seq. 
consent  to  mode  of  implied  from  doing  business  in  state,  10288. 
corporation   as   doing   business   in   state   so  as   to  be   subject   to 
process,  10299. 

isolated  or  single  sale,  1O302. 

mere  making  of  contract,  10305. 

mere  ownership  of  lands,  10305. 

keeping  bank  account,  10306. 

sale  of  railroad  tickets,  10306. 

solicitation  of  business,  10306. 

maintaining  office  in  state,  10309. 

making  bonds  payable  in  state,  10312. 

collection  of  premiums  on  surety  bonds,  10312. 

as  question  of  fact,  10313. 

waiver  of  objection,  10313. 

necessity  that  fact  of  doing  business  in  state  appear  in  rec- 
ord, 10314. 
eflfect  of  appointment  of  receiver  after  service  of,  9772. 
effect  of  failure  of  corporation  to  comply  with  statutes,  10099. 
effect  of  withdrawal  of  corporation  from  state,  10425. 

insurance  companies,  10429. 
exclusiveness  of  statutory  method  of  service,  10356. 
following  statutory  requirements,  10332. 
in  federal  courts,  10436. 

following  state  laws,.  10437. 

equity  and  admiralty  suits,  10438. 

following  construction  of  statutes  by  state  courts,  10440. 
in  general,  10281  et  seq.,  9381. 
manner  of  as  fixed  by  statute,  10285. 

necessity  that  corporation  be  doing  business  in  state,  10293  et  seq. 
objection  to  service  after  removal  to  federal  court,  10453. 
on  whom  process  may  be  served,  10335,  4418. 

head   officer,    10335. 

person  in  charge  of  property,  10338. 

person  conducting  business,  10339  et  seq. 

broker,  10343,  10344,  10353. 

engineer,  10349. 

freight  agent,  10349. 

soliciting  agent,  10350. 

agent  in  particular  transaction,  10353. 

agent  who  is  plaintiff,  10378. 

managing  agent,  10379,  10334,  10361,  10363. 
who  is  managing  agent,  10379  et  seq. 
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Service  of  Process — Continued. 

on  whom  process  may  be  served — continued. 

president,  10390. 

where  in  state  on  personal  business,   10391,   10404  notes, 
10405  note,  10406,  10407  note,  10410  note. 
vice  president,  10393. 
director,  1039S. 

where  acting  personally,  10397. 
Stockholder,  10398. 
local  agent,  10399. 

officer  casually  or  temporarily  in  state,  10402,  10208,  10293. 
officer  or  agent  fraudulently  brought  within  jurisdiction,  10418. 
officer  or  agent  coming  into  state  as  witness,  10419. 
attorney,  10354,  10355,  10388. 
salesman,  10414,  10354,  103SS,  19389  note, 
corporation  as  agent,   10355. 
deputy  state  officer,  10334,  10368. 

where  certain  officers  or  agents  cannot  be  found,  10,360. 
person  other  than  one  designated  by  statute,  10356. 
designated  state  official,  10363. 
receiver,  10435,  9771. 
effect  of  termination  of  agency,  10421. 
where  no  new  agent  appointed,  10422. 
want  of  notice,   10423. 
place  of  service,  10319. 
statutes,  10321. 

on  national  corporation,   1043S. 
requiring  corporation  to  consent  to  service  of  process  on  state 
officer,  9922. 
constitutionality,  9924. 
insurance  commissioner,  9925. 
revocation  of  consent,  9925-9927. 
duration  of  consent,  9927. 
requiring  corporation  to  maintain  place  of  business  and  agent  at 

such  place  to  accept  service  of  process,  9928. 
requiring  designation  of  agent  of  corporation  on  whom  process 
may  be  served,  9919. 
reason  for,  9920. 
state  officer,  9921. 
change  of  requirement,  9921. 
revocation  of  appointment,  9922. 
appointment  as  domestication,  9313,  9281. 
as  interference  with  commerce,  9528,  9647. 
as  taking  of  property  without  due  process,  9490. 
as  denial  of  equal  protection  of  the  law,  9456  note, 
change  as  to  as  impairing  obligation  of  contract,  9473. 
return  of  service,  10440. 
definition,  10440. 
contents,  10441  et  seq. 

showing  as  to  appointment  of  agent  to  receive  service  of 

process,  10377. 
showing  as   to   why  service   was   made   on    agent   rather 
than  officers,  or  enumerated  agents,  10361. 
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Service  of  Process — Continued. 

return  of  service — continued. 

contents — continued. 

showing   that   corporation    was   doing  business    in    state, 

10315.  : 

showing  where  process  served  on  stockholder,  10398. 
sufficiency  of  to  show  position  of  person  served,  1 0334. 

of  officer  as  condition  to  service  of  process  ty  publication, 
10326. 

impeachment,  10443-1044S. 

mode  of  attacking,  10445. 

conclusiveness,  10451. 

amendment,  10451. 

waiver  of  defects,  10452. 

conflict  with  recitals  in  judgment,  10452. 
service  on  officer  casually  in  state,  10208,  10293,  10402. 
statutes  applicable  only  to  particular  corporations,  10332. 
statutes  governing  corporations  as  applicable  to  foreign  corpora- 
tions,  10330. 
want  of  registered  agent  as  invalidating  conveyance  of  real  estate, 

9822. 
where  corporation  a  consolidation  of  domestic  and  foreign  cor- 
poration, 10434. 
where  corporation  has  property  in  state,  10317. 

statutes,  10317. 

debts  as  property,  10318. 

railroad  cars  in  transit,  10318. 

leasehold  interest,  10318. 
where  engaged  in  interstate  commerce.  10316,  9631. 

Services 

see  also  Servants. 

as  consideration  for  issue  of  stock,  5813-5816,  5842-5845,  5851-5892, 

and  see  Stock, 
breach  by  receiver  qf  contract  of  corporation  for,  8909. 
compensation  of  corporate  officers  for,  see  Compensation, 
contracts  for  by  promoters  as  binding  corporation,  315. 
eflect  of  dissolution  of  corporation  on  contracts  for,  9184. 
extra  services,  see  Extra  Services. 

implied  contract  to  pay  stockholder  for,  6850.  ' 

liability  of  promoters  for,  to  co-promoter,  270. 
payments  to  officers  for  as  belonging  to  corporation,  3569. 
power  of  receiver  to  contract  for,  8930. 
ultra  vires  as  defense,  2623. 

recovery  of  value  on  implied  contract,  2688. 
valuation  of  when  taken  in  payment  for  stock,  5842-5845,, S8S1-S892. 

Set-off  and  Counterclaim 

against  receiver,  8916. 

deposits  in  bank,  8917. 

purchase  of  claims  for  use  as,  8917. 

by  debtors   of   insolvent   corporation,  8789  et  seq.,   and  see   la- 
solvency. 
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Set-off  and  Counterclaim — Continued. 

by  foreign  corporation  as  precluded  by  noncompliance  with  stat- 
utes, 10166. 
by  stockholder  of  claims  against  corporation  against  his  liability 
for  corporate  debts,  7456. 

purchase  at  discount  of  claims  to  be  used  as  set-off,  7502. 

in  actions  outside  state,  7484. 
estoppel  to  deny  corporate  existence  of  company  against  which 
,     filed,  738. 
in  action  by  pledgor  against  pledgee  of  stock,  6703. 
in  actions  against  corporation,  53. 

demands  due  sto'^kholders,  53.^ 
in  actions  against  oiticers,  3962. 
in  actions  against  stockholder,  4874,  7336,  7456  et  seq. 

on  stock  subscriptions,  1488. 

action  by  creditor  on  unpaid  subscriptions,  7129. 
of  dividends  against  debts,  6140,  6133. 

effect  of  transfer  of  stock,  6142. 
pleading,  4641. 

as  appearance,  10247. 

Setting  Aside 

see  Vacatiag. 

Settlement  ' 

see  Compromise,-  Arbitration,  Payment,  Release. 

Several 

see  also  Joint  and  Several  Liability. 

liability  of  stockholders  for  corporate  debts  as,  7242. 

liability  of  stockholders  on  unpaid  subscriptions  as,  7039. 

Severally 

meaning  of,  1180  note. 

Sewing  Machines 

tax  on  foreign  corporation  as  interfering  with  commerce,  96.16. 
tax  on  foreign  corporations  dealing  in  as  denial  of  equal  protec- 
tion of  the  law,  9460. 

Shall 

construction  of  word  in  statute,  383. 

Sham 

see  also  Trick,  Evasions,  Fraud,  Dummy  Corporations, 
corporation  as  de  facto  one,  581. 

Shareholder 

definition.  5602. 

Shares  of  Stock 

While  there  is  a  difference  between  "shares  of  stock,"  "capital 
stock/"  "certificates  of  stock,"  etc.,  yet  ordinarily  the  terms 
"stock"  and  "shares  of  stock"  are  used  interchangeably  (see 
page  5592).  For  -this  reason  reference  should  be  made  to  the 
index  heads   Stock  and   Stockholders  for  further   references. 
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Shares  of  Stock — Continued. 

as  property,  S614.' 

incorporeal,  5620. 

choses  in  action,  5622. 

as  credit,  5623. 

as  debt,  5623. 

as  money,  5625. 

as  securities,  5625. 

as  "effects,"  5625  note. 

as  chattels,  5625. 

as  goods,  5626. 

as  interest  in  corporate  property,  5626. 
assessments  on,  see  Assessments, 
attachment  of,  see  Attachment, 
contracts  for  sale  of,  and  sales  of,  see  Saiea 
conversion  of,  5657-5680  and  see  Stock, 
definition,  5594,  and  see  Stock. 

as  same  as  stock,  5592,  5597. 

ownership,  5597. 

distinguished  from  tangible  property  of  corporation,  5598. 

distinguished  from  capital  stock,  5598. 

distinguished  from  certificates  of  stock,  5604-5609. 

dividends  on,  see  Dividends, 
execution  against,  see  Executions, 
exemption  from^  taxation,  8230,  8232  note. 
forfeiture,  see  Assessments,  Calls. 
garnishment,  see  Garnishment, 
gifts  of,  6708  et  seq.,  and  see  Gifts, 
holders,  see  Stockholders. 

in  common-law  corporations,  10487,  and  see  Massachusetts  Trusts, 
lease  of,  6707. 

lien  of  corporation  on,  5951-5982,  and  see  Liens,  Stock, 
majority  and  minority  holders,  see  Majority  and  Minority  Stock- 
holders, 
mortgage  of,  6704. 
negotiability,  see  Negotiability, 
pledges  of,  6628  et  seq.,  and  see  Pledges. 
preferred  stock,  see  Preferred  Stock, 
sales  of,  see  Sales, 
situs  of,  5628. 

subscriptions  to,  see  Subscriptions  to  Stock. 
title  to  as  between  husband  and  wife,  5631. 
transfer  of,  see  Transfers  of  Stock! 

Sher'ff's  Sales 

see  Judicial  Sales,  Executions,  Foreclosure,  Receivers. 

Sherman  Act 

against  monopolies,  5432  et  seq.,  and  see  Monopolies. 

Ship  Companies 

as   manufacturing  corporation,   8805. 
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Shipbuilding  Company 

power  to  dredge,  1828. 

Shipments 

see  also  Carriers. 

as  doing  of  business  by  foreign  corporation,  see  Foreign  Corpo- 
rations, 
as  interstate  commerce,  see  Commerce. 

Shipping 

see  also  Admiralty,  Maritime  Liens. 

filing  libel  as  crcciting  preference,  8701. 

service  of  process  on  agents,  10349  and  notes,  10405  note. 

ships 

power  of  corporation  to  charter,  1829. 

leas'ehold  interesit  in  as  constituting  property  within  the  state, 
10318. 

registration  as  dependent  upon  nationality  of  stockholders,  SO. 

ownership  of  stock  by  neutrals  as  exempting  enemy  ship  from 
capture,  9290. 

situs  of  for  purpose  of  taxation,  8135. 

taxation  where  engaged  in  interstate  commerce,  9560. 
steamboats,  see  Steamboats. 

Shipp-'ng  Clerk 

notice  to  as  notice  to  company,  34S6. 
powers,  3135. 

Shoe  Companies 

shipments  to  as  interstate  commerce,  9607  note. 

Shoe  Machine  Compan'es  > 

merger  as  combination  in  restraint  of  trade,  5501. 

Shoe  Machines 

rights  of  oatentees.  5500. 

Shooting 

see  Criminal  Law,  Torts. 

Shops 

see  Bucket  Shops,  Department  Stores. 

Shorten 

see  Abbreviations. 

Show 

see    Theaters,   Theatrical    Companies,   Fireworks,   Fairs,    Exposi- 
tions, Agricultural  Corporations. 

Sickness 

see  Hospitals,  Illness,  Health. 

saie  and  installation  of  as  interstate  commerce,  9620. 

Signature 

The  question  as  to  the  mode  of  signing  contracts,  including  sealed 
instruments  and  commercial  paper,  as  affecting  corporate  or 
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Signature — Continued. 

personal  liability,  is  considered  at  length  in  the  chapter  on 
"Execution  of  Corporate  Instruments"  in  volume  3,  and  refer- 
ence should  also  be  made  to  that  index  head. 

abbreviations  in  corporate  name,  1689. 

annual  reports,  4163. 

bills,  and  notes,  2462-2483. 

bond  of  officer,  2984. 

contracts  in  general,  2438-2450,  2457-2462. 
contract  for  sale  of  stock,  6496. 

incorporation  papers,  411. 
waiver,  387. 
defects  as  affecting  de  facto  corporation,  601. 

particular  officers,  who  may  sign,  see  President,  Vice  President, 
Secretary,  Treasurer,  General  Manager,  etc. 

pleadings,  4642. 

power  to  sign  distinguished  from  power  to  make,  2438. 

sealed  instruments,  2451-2457. 

"sign  and  execute,"  meaning  of,  2439. 

Silence 

see  also  Acquiescence,  Estoppel. 

as  equivalent  to  consent  to  reorganization,  8524. 

as  fraud,  6531-6534. 

as  ratification,  3405-3411. 

Similarity 

of  corporate  names,.  1635. 

Simulated  Subscriptions 

see  Subscriptions  to  Stock. 

Single  Transaction 

as  doing  of  business  by  foreign  corporation,  9959. 

Sinking  Funds 

construction  of  provision  as  to,  2297. 
'  definition,  2003. 
enforcement  of  agreements  as  to,  2320. 
providing  for,  before  dividends,  6096,  6100. 
to  pay  corporate  bonds,  2003. 
to  redeem  preferred  stock,  6051. 

Situated 

where  corporation  is,  4373. 

Situs 

as  relating  to  foreign  corporations,  see  Foreign  Corporations. 
for  purpose  of  taxes,  see  Taxation, 
of  shares  of  stock,  5628,  5618. 

for  purpose  of  levying  on,  5640-5646,  4851. 
in    common-law    corporation,    10489,    and    see    Massachusetts 
Trusts. 
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Six  Months'  Rule 

in  case  of  receivership,  8991  et  seq. 

Skill 

want  of  as  excusing  director,  3718. 

Slander 

see  Libel  and  Slander. 

Sleeping  Car  Companies 

liability  for  torts,  5214  note, 
powers,  1838. 

lease  of  part  of  office  buildings,  2182. 

purchase  of  lands  for  benefit  of  employees,  2046. 

transfer  of  corporate  property,  2169. 
regulation  of,  7625. 

power  to  compel  running  of  cars,  7750. 

requiring  letting  down  of  upper  berth,  7750 
situs  of  cars  for  purpose  of  taxation,  8134. 
taxation  of  as  interference  with  interstate  commerce,  8016. 
taxation  of  as  violating  rule  as  to  uniformity,  7948,  7953. 
taxation  of  property  outside  state,  8098. 

Smelting  Companies 

foreign  corporations,  what  constitutes  doing  business,   10019.' 

Social  Clubs 

as  mercantile  corporations,  8805,  and  see  Clubs,  Unincorporated 
Associations. 

Societies 

see  Clubs,  Unincorporated  Associations. 

Soda  Fountain 

installation  of  as  interstate  commerce,  9614  note. 

Soldiers 

see  also  War.      ;   , 

reduced  rates  for  as  discriminatory,  7821. 

Sole  Corporations 

see  Corporation  Sole. 

Sole  Shareholder 

see  Corporation  Sole,  One-Man  Companies. 

Solicitation' 

of  business  as  doing  of  business  by  foreign  corpora  iicn,  10306. 

Soliciting  Traffic 

see  Traffic  Solicitors. 

Solicitor  of  Business 

as  corporate  officer,  2950. 

Solicitors 

see  Attorneys. 
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Solvency 

see  also  Insolvency. 

implied  warranty  of  on  sale  of  stock,  6582. 

presumption  of,  8612. 

representations  of  as  fraud,  6522. 

Special  Agents 

see  Agents,  Service  of  Process,  Foreign  Corporations. 

Special  Appearance 

see  Appearance. 

Special  Charters 

see  Creation  of  Corporations. 

Special  Contract  Bonds 

validity,  1958. 

Special  Deposits 

what  are,  1818. 

Special  Franchises 

chapter  on,  2114-2137,  vol.  2,  and  see  Franchises. 

Special  Laws 

creation  of  corporations  by,  see  Creation  of  Corporations. 
definition,  450,  and  see  Statutes. 

Special  Meetings 

of  directors,  3051. 

notice  of,  3059. 

place  for,  3053. 
of  stockholders,  see  Corporate  Meetings. 

Special  Policemen 

liability  of  corporation  for  torts  of,  5258. 

Special  Prpceedings 

voluntary  dissolution  proceeding  as,  9081. 

Special  Stock 

what  is,  6017,  and  see  Stock. 

Special  Terms 

see  Subscriptions  to  Stock. 

Specialties 

see  Seal,  Execution  of  Corporate  Instruments,  Deeds,  Mortgages, 
Leases. 

Specie 

see  Cash,  Money. 

Specie  Payment 

see  Banks. 

Specific 

§??  D^fiijiteness, 
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Specific  Performance 

agteement  giving  corporation,  etc.,  prior  right  to  purchase  stock, 

6269. 
agreement  to  consolidate,  8339. 
agreement  to  furnish  additional  security,  2306. 
contract  for  sale  of  stock,  6611-6627. 
contract  to  convert  stock  into  land,  6053. 
issuance  of  certificate  of'  stock,  S7S4. 
option  to  exchange  bonds,  1971. 

power  of  public  service  commission  to  compel,  7678, 
power  of  receiver  to  sue  for,  8937  note, 
reorganization  agreement,  8S13. 
right  to  subscribe  to  increase  of  stock,  S704. 
stipulations  in  mortgage,  2316. 
suits  by  mortgage  trustee,  2320. 
ultra  vires  contracts,  2660. 

where  wholly  executory,  2S9S,  2596. 
underwriting  agreement,  967. 
voting  trust,  2909. 
where  acquisition  of  land  ultra  vires,  2643. 

Speculations 

see  also  Exchanges. 

by  general  manager,  3307. 

by  mortgage  trustee,  2314. 

by  president,  dealing  in  futures,  3243. 

corporate  power  to  purchase  land  for,  2044. 

corporate  power  to  speculate  in  stocks,  208S. 

to  buy  on  margin,  1807,  2030. 
ignorance  as  to  as  negligence  on  part  of  directors,  3735. 
liability  of  officers  for  losses,  3684.      , 
profits  made  by  officer  as  belonging  to  corporation,  3563. 

Speech 

see  Libel  and  Slander. 

Speed 

regulation  of  rate  of  on  railroads,  7747. 

street  railroads,  7751.  ^ 

limiting  speed  of  interstate  trains,  7686. 

excepting  dummy  railroads  or  electric  roads  as  class  legisla- 
tion, 7706. 

Splitting  Cause  of  Action 

in  quo  warranto,  5027. 

to  recover  unpaid  subscriptions,  7121. 

Sports 

see  Racing,  Theaters,  Theatrical  Companies,  Baseball,  Fairs. 

Sprinkling 

of  street  railroad  tracks,  requiring,  7751,  5077. 

Spur  Tracks 

regulation  of  movement  of  freight  as  interference  with  commerce. 

9562. 
requiring  construction  of,  7746. 
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Spurious  Certificates  of  Stock 
see  Stock. 

Squeeze 

see  Freeze  Out. 

Stage  ' 

see  Theaters. 

Stage  Company 

joint  ownership  by  two  or  more  corporations,  1806. 

Stages 

power  of  railroad  company  to  run,  1834. 

Staleness 

see  Laches,  Limitation  of  Actions. 

Stamps 

see  Revenue  Laws,  Trading  Stamps. 

Standard  Oil  Company 

restraint  of  trade,  5468  et  seq. 

State  Banks 

see  Banjts. 

State  Constitutions 

anti-tiust  statutes  as  violating,  5437.      , 

as  a  law  within  prohibition  against  laws ,  impairing  obligation  of 

contract, '7574. 
bonds,  consideration  for,  1941. 
by-laws  in  violation  of,  992. 
conditions  and  restrictions  imposed  on 'foreign  corporations,  9903 

et  seq.,  and  see  Foreign  Corporations, 
creation  of  corporations  in  violation  of,  348. 
engaging  in  other  business,  2079. 
fictitiously  paid  up  stock,  5851  et  seq. 

impairing  contracts,  see  Impairment  of  Obligation  of  Contracts, 
increase  of  indebtedness,  1896. 

fictitious  increase,  1941. 
inspection  of  papers,  4085. 
necessary  vote  to  create  corporation,  353. 
prohibiting  grant  of  exclusive  franchises,  354. 
prohibiting  preferred  stock,  6006. 
retroactive  operation,  466. 
special  acts  forbidden,  see  generally  Statutes. 

creation  of  corporation,  442. 

amendment  of  charter,  460,  464. 

ratification  of  creation  of  corporation,  462. 

grant  of  corporate  powers,  462. 
vested  rights,  see  Vested  Rights. 

State    Control 

see  Governmental  Control. 

State  Institut'ons 

see  Hospitals,  Educational  Institutions,  CtC. 
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State  Regulation 

see  Governmental  Control. 

State  Wairants 

purchase  of  by  foreign  corporation  as  doing  business,  10021. 

Stated  Meetings 

see  Corporate  Meetings,  Directors. 

Statements 

annual  reports,  see  Reports, 
as  admission;  see  Admissions, 
as  estoppel,  see  Estoppel, 
as  false  representation,  see  Fraud, 
as  ratification,  see  Ratification, 
as  waiver,  see  Waiver, 
certificates,  see  Certificates, 
in- prospectus,  see  Prospectus, 
of  incorporation,  see  Incorporation  Papers. 

requiring  filing  of  by  foreign  corporation,  see  Foreign  Corpora- 
tions. 

States 

see  also  Outside  State. 

action  by  as  admission  of  corporate  existence,  745. 
action  by  for  penalty  as  surviving  dissolution  of  corporation,  9197. 
actions  against,  see  Actions. 

appointment  of  receiver  in  action  by  to  forfeit  charter,  9245. 
as  corporations,  110. 
as  preferred  creditor,  8685. 

collateral  attack  on  existence  of  corporation,  9022,  9023. 
consent  of  to  surrender  of  charter,  9062. 

contracts  with  by  foreign  corporation  as  constituting  doing  busi- 
ness, 9958,  9959. 
control'  over  corporations  created  by  Congress,  7567. 
control  over  foreign  corporations,  see  Foreign  Corporations, 
effect  of  ceding  of  part  of  state  creating  corporation  on  foreign  or 

domestic  corporation,  9278. 
effect  of  subsequent  division 'of  state  creating  corporation,  9278. 
in  what  state  advisable  to  incorporate,,369. 
joint  creation  of  corporations  by  two  or  more  states,  356,  826-840, 

9279. 
officers,  see  Attorney  General,  Governor,  Judges,  Notary  Public, 

Public  Service  Commissions,  Secretary  of  State, 
ownership  of  stock  by  as  making  cdrporation  a  public  one,  94. 
power  of  corporation  to  enjoin  state  officers,  4236.  • 
powers 

action  to  remove  corporate  officer,  3013. 
'     action  to  dissolve  corporation,  9083. 

action  for  receivership;  8853. 

creation  of  corporations,  347-357. 

limitations  in  constitution,  347,  348. 
creation  by  two  or  more  states,  356. 
by  special  acts,  442-474. 
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States — Continued. 

powers — continued. 

amendment  or  repeal  of  charter,  7565. 

reserved  power,  7S84. 
appointment  of  receiver,  8834. 
authorizing  consolidation  of  corporations,  8314. 
contract  as  to  rates,  7793. 
contract  for  exemption  from  taxation,  8205. 
delegation  of,  see  Delegation  of  Powers, 
dissolution  of  corporations,  9023,  and  see  Dissolution, 
foreign  corporations,  9699. 
repeal  of  charter,  9023. 
reservation  of  power,  9024. 
enjoining  ultra  vires  acts,  2584,  5119. 
extension  of  charter,  885. 
governmental  control  of  corporations,  7665  et  seq.,  and  see 

Governmental  Control, 
grant  of  exclusive  franc,hises,  354. 
intervention  in  foreclosure  suit,  2359,  9881. 
intervention  in  stockholder's  suit,  6881. 
permitting  transfer  of  right  to  be  a  corporation,  364. 
objecting  to  transfer  of  all  of  corporate  property,  2154. 
regulation  of  corporations,  7665,  and  see  Governmental  Con- 
trol, 
national  corporations,  7665. 
power  to  delegate  authority,  7666. 
power  to  regulate  rates,  ^^^^. 
regulating  mode  of  proving  incorporation,  943. 
fevival  of  dissolved  corporation,  9213. 
quo  warranto,  exclusive,  4998. 

relating  to  foreign  corporations,  see  Foreign  Corporations, 
subscription  to  stock,  1202. 
taxation  as  distinguished  from  power  of  federal  government, 

7971. 
ultra  vires  sale  executed  on  both  sides,  2634. 
voting  stock,  2807. 

waiver  of  ground  for  forfeiture  of  charter,  9136. 
watered  stock,  5897,  5898. 
preference  of  as  creditor,  8729. 
quo  warranto,  see  Quo  Warranto. 

reconveyance  of  all  of  corporate  property  to  as  ground  for  dis- 
solving corporation,  9124. 
remedy  of  against   noncomplying  foreign   corporation   as   exclu- 
sive, 10055.- 
right  to  sue  corporation  where  state  a  stockholder,  4229. 
taxes,  see  Taxation. 

violation  of  contract  by  as  precluding  forfeiture  of  charter,  9136. 
waiver  of  defects  in  creating  corporation,  386. 
waiver  of  ground  of  forfeiture  of  charter,  9129. 

Station 

see  Depot. 
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Station  Agents 

admissions  as  binding  company,  3358. 

liability  of  corporation  for  illegal  arrest  by,  5225  note,  5227  note. 

powers,  3135. 

to  employ  physicians,  3131. 
regulation  requiring,  7738. 
service  of  process  on,  10385  note. 

Statu  Quo 

see  In  Statu  Quo. 

Statute  of  Frauds 

contract  for  sale  of  stock,  6S02,  5619. 

sufficiency  of  writing,  6508. 

part  performance,  6509. 
corporate  books  or  papers  as  memorandum  in  writing,  4068. 
fixing  compensation  of  officers,  4010. 
promise  to  pay  debt"  of  another 

promise  by  corporation  to  pay  debts  of  predecessor.  800. 

necessity  for  writing  where  purchasing  corporation   assumes 
debts  of  seller,  8380. 

promise  of  stockholder  to  pay  debt  of  corporation,  S5,  7150. 
subscription  to  stock,  1155,  1181. 
who  may  set  up  where  corporation  organized  by  partners,  779. 

Statute  of  Limitations 

see  Limitation  of  Actions. 

Statute  of  Uses 

applicability  of  to  real  estate  trust,  10515. 

Statutes 

see  also  Constitutional  Law,  Federal  Government,  Legislature. 

acknowledgments,  2484. 

actions  by  or  against  corporations,  4220-4223. 

acts  of  Congress,  see  also  Federal  Government.- 

Adamson  Act,  7723. 

adopting  from  another  state,  presumptions,  1028O. 

amendments  of  charter,  7565  et  seq. 

amendments  of  statutes 

as  to  purposes  for  which  corporations  may  be  created,  167. 

statutes  imposing  liability  on  officers,  3848. 
for  failure  to  make  reports,  4154. 

Statutes  authorizing  reorganization,  8501. 

retroactive  effect,  886,  887. 

as  part  of  charter,  1737. 
anti-trust  statutes,  S409-S5S6,  and  see  Monopolies, 
as  charter  of  corporation,  440,  1735-1738. 
as  to  consideration  for  stock,  5803-5813,  5827-5831,  5851-5875,  and 

see  Stock, 
as  to  creation  of  corporations,  370  et  seq. 
as  to  watered  or  fictitiously  paid  up  stock,  5851-5875. 
as  transfer  of  title,  2062. 

assuming  corporate  name  by  unincorporated  body,  1713. 
attachment,  see  Attachment. 
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Statutes — Continued. 

bankruptcy  act,  see  Bankruptcy. 

Blue  Sky  laws,  7714,  2971,  5851,  5860,  5909. 

bonds,  1930. 

consideration,  1941. 

power  to  pledge,  1944. 

usury,  1952. 

issuance  at  less  than  par,  1953. 

negotiability,  1978. 
by-laws  conflicting  with,  993.  , 

chattel  mortgage  statutes  as  applicable  to  real  estate  mortgages, 

2285. 
classification  of  corporations,  119-14S. 
,  Clayton  Act,  5432  et  seq.,  and  see  Monopolies, 
collateral  attack  on  corporate  existence,  542. 
collateral  attack  on  executed  ultra  vires  conveyances,  2637. 
common-law  corporations,  see  Massachusetts  Trusts, 
compensation  of  officers,  3^94. 

limitations  on  amount,  4013. 
compliance  with  as  condition  precedent  to  creation  of  corporation, 

372  et  seq.  .  - 

conditions  in,   see   Conditions,   Conditions   Precedent,    Conditions 

Subsequent, 
conditions  subsequent  to  creation  of  corporation,  380. 
conflict  with  articles  of  incorporation,  9029. 
consent  of  stockholders,  6829,  6828,  2165,  2171,  2931. 

compensatipn  of  dissenting  stockholders,  6836. 
consolidation  statutes,  8314  et  seq.,  and  see  Consolidation, 
constitutionality,    see    Constitutional    Law,    State    Constitutions, 

Federal  Constitution,  Impairment  of  Obligation  of  Contracts, 

Due  Process  of  Law,  Vested  Rights,  Equal  I'rotection  of  the 

Laws, 
constructiori  of  charter,  1735-1753. 
contempt,  punishment  for,  5563. 
contracts  prohibited  by  statute,  1851,  2693-2712. 
corporate  books  and  records,  4049. 

corporate  name,  requiring  use  of  word  "incorporated,"  1689. 
corporation  as  person  within,  68. 
corporation  prohibited  by  as  de  facto  one,  568. 
creation  of  public  service  commissions  by,  7674. 
criminal  liability  of  corporation,  5376. 
curative  or  ratifying  acts 

transfer  of  all  of  corporate  property,  2167. 

leases,  2195. 

mortgages,  2249. 

mortgages  by  foreign  corporations,  9843. 

creation  of  corporation,  386. 

organization  of  corporation,  491. 

ultra  vires  act,  2581.    ' 

where   foi-eign   corporation   has   not.  complied   with   statutes, 
10087. 

as  evidence  of  corporate  existence,  929. 
*    waiver  of  grounds  for  forfeiture  of  charter,  9131. 
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Statutes — Continued. 

curative  or  ratifying  actS' — continued. 

special  act  as  forbidden,  462. 
de  facto  corporations,  SSI  et  seq. 

organization  under  unconstitutional  statute,  564. 

corporations  prohibited  by  statute,  S68. 

organization  under  inapplicable  statute,  S71. 

colorable  compliance  with  statutes,  S92  et  seq. 

statutory  liability  of  members  and  officers  for  corporate  debts, 
6S7. 
dealings  between  officers  and  their  corporation,  3577. 
debt  limits,  1863. 

liability  of  officers  incurring^ebts  in  excess  of,  3871-3878. 
directors'  meeting,  necessity  for,  3050. 
directory  or  mandatory,  1752,  382. 

relating  to  creation  of  corporation,  382. 

relating  to  mode  of  executing  corporate  instiruments,  2441. 
dividends 

rights  on  transfer  of  stock,  6149. 

liabilities  of  directors,  6224. 
duration  of  corporate  life,  882,  9027. 

extension  Ijy  special  act,  888. 

extension  under  general  laws,  890. 
effect  of  contracts  in  violation  of,  2697. 
ejusdem  generis  rule,  193. 
embracing  more  than  one  subject,  349. 
enforcement  outside  state,  3960,  6510. 

imposing  liability   on   directors   for   wrongfully  paying  divi- 
dends, 6228. 
estoppel  to  deny  corporate  existence,  696. 

estoppel  of  corporation,  722. 

where  incorporation  prohibited  by-  statute,  •  677: 
exclusive,  see  generally  Remedies.   - 

method  of  serving  process  on  foreign  corporations,  10356. 
executions,  see  Executions, 
form  of  incorporating  acts,  348. 
form  of  subscriptions  to  stock,  1179-1189. 
full-crew  law,  7706. 

game  laws,  257.  " 

garnishment,  see  Garnishment, 
general  statutes  as  abrogated  by  statutes  governing  corporations, 

17,50. 
grounds  for  forfeiture  of  charter,  9097.'  ,-?   .i, 

Hepburn  Act,  64. 
impairing  obligation  of  contracts,  see  Impairment  of  Obligation 

of  Contracts.  - ' 

imposing  conditions  and  restrictions  on  foreigtv  corporations,  9903 

et  seq.,  and  see  Foreign  Corporations; 
incorporation  of  partnerships,  762. 
incorporation  under  inapplicable  statute,' ^effect,- 189. 
incorporators,  number  and  qualifications  of,  146»-161.' 
insolvency  statutes,  8605  et  seq.,  and 'see  Insolvency. 
IX    Priv.  Corp.— 71  '  '   ' 
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Statutes— Continued. 

inspection  of  corporate  books,  4085. 

effect,  4090. 

penalties,  4140. 
ipso  facto  dissolution,  9036. 

legislative  authority  as  affecting  liability  of  corporation  for  torts, 
5177. 

for  crimes,  5380. 
liabilities  of  corporate  lessor,  2211. 
liability  of  officers,  3828  et  seq. 

statutory  liability  as  precluding  common-law  liability,  3662. 

failure  to  observe  statutes  as  negligence,  3712. 

for  acts  of  co-officers,  3734. 
■  corporations  included,  3849. 

contribution  where  liability  created  by  statute,  3672. 

who  may  enforce  liability,  3850. 

persons  liable,  3855. 

for  official  misconduct,  3859. 

for  negligence,  3864. 

for  irregularities  in  creating  or  organizing  corporation,  3865. 

for  prematurely  incurring  debts,  3867. 

for  fraud,  3869. 

for  misappropriation  or  diversion  of  assets,  3870. 

for  incurring  debts  in  excess  of  debt  limit,  3871-3878. 

for  unlawful  payment  of  dividends,  3878. 

for  withdrawal  or  reduction  of  capital  stock,  3879. 

for  loans  to  stockholders  or  officers,  3880. 

for  preferring  creditors,  3881. 

for  failure  to  make  reports,  4144  et  seq. 

for  false  certificate,  notice  or  report,  3883,  4144  et  seq. 

after  dissolution,  3886. 

officers  of  banks,  3887. 

debts  or  obligations  for  which  liable,  3888. 

defenses,  3898. 

remedy  to  enforce,  3911. 

enforcement  outside  state,  3960. 

criminal  liability,  3968. 
liability  of  stockholders,  7151. 

construction,  7159. 

conflict  of  laws,  7178.  , 

extent  of  liability,  7181. 

corporations  included,  7200. 

liabilities  to  which  applicable,  7207. 

persons  liable,  7253. 

effect  of  transfer  of  stock,  7294,  7309. 

who  may  enforce  liability,  7331. 

mode  of  enforcing  liability,  7350. 

exhausting  assets  of  corporation,  7398. 

statute  of  limitations,  7429. 

enforcing  liability  outside  state,  7463. 

discharge  of  stockholders,  7494. 

assessments  on  full  paid  stock,  7523. 

on  failure  to  incorporate,  7S58. 
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Statutes — Continued. 

lien  of  corporation  on  shares  of  stock,  S952. 

mandamus,  see  Mandamus. 

mandatory  and  directory  provisions,  1752. 

form  of  subscription  to  stock,  1188. 

provisions  as  to  incorporating,  382. 

provisions   as   to   execution   of   corporate    instruments,   2441- 
244S. 

venue  statutes,  4360. 
mode  of  executing  corporate  instruments,  2440-2449. 
mortmain  statutes,  20S1,  71. 
negotiability,  1978,  and  see  Negotiable  Instruments  Law. 

of  shares  of  stock,  6301. 
objects  for  which  corporations  may  be  created,  163-262. 
organization  of  corporation 

time  for,  492. 

procedure,  504. 

commissioners,  509-521. 
part  of  charter,  440,  1735-1738. 
partial  invalidity,  9950. 

payment  for  stock  other  than  in  money,  5809,  5827. 
penal  or  remedial,  3839. 

.  statutes  creating  personal  liability  of  officers,  3832-3847. 
liability  for  failure  to  make  reports,  4149. 
liability  for  illegal  payment  of  dividends,  6229. 

imposition   of  liability   on   stockholders   for   corporate   debts, 
7228. 

statutes  requiring  foreign  corporation  to  keep  books  in  state, 
9935  note. 

retaliatory  statutes  relating  to  foreign  corporations,  9938. 

suspension  of  charter  for  nonpayment  of  franchise  tax,  9060. 

statute  as  to  sale  of  stock,  6510. 

enforcement  outside  state,  3960,  6228,  6510. 

applicability  to  receivers,  8945. 
penalties,  5406. 
place  of  trial,  see  Venue, 
pleading,  4556. 

police  power,  see  Police  Power,  Governmental  Control, 
power  of  legislature  to  enact,  see  Legislature,  Constitutional  Law. 
powers  of  corporate  officers,  3087. 
powers  of  corporations 

acting  as  trustee,  1885. 

assignments  for  benefit  of  creditors,  8624. 

borrowing  money,   1895. 

combinations  in  restraint  of  trade  or  creating  monopoly,  5409 
et  seq.,  and  see  Monopolies. 

consolidation,  8313. 

eminent  domain,  2515. 

issuance  of  bonds,  1930. 

issuance  of  stock,  5728. 

leases,  2190,  2195. 

lending  money,  1901. 

mortgages,   2236-2243. 
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Statutes — Continued. 

powers  of  CQ-rporations-M:ontinued. 

negotiable  paper,  1908.' 

personal  property,  acquiring  and  holding,  203S. 

preferring  creditors,  8695,  8730  et  seq. 

purcliasing  stock  of  other  corporations,  2079. 

purchasing  their  own  stock,  2097-2100. 

real  property,  acquiring  and  holding,  2049-2058,  2638. 

reorganization,  8477. 

transfer  of  property,  2146-2148. ' 

all, of  corporate  property,  2161,  216S,  2171,  6828. 
of  franchises,  2177. 
preferences  of  cteditors  by  insolvent  corporations,  8730  et  seq. 
preferred  stock,  6003. 
priorities  as  aflfected  by 

distribution  of  proceeds  of  mortgage  foreclosure,  2427-2431. 

claims  against  receiver,  8982. 

labor  claims,  2427-2431,  8686,  8983. 
prohibitive  statutes 

as  affecting  de  facto  corporation,  568. 

as  affecting  estoppel  to  deny  corporate  existence,  677. 
promoters,  imposing  liability  on,  310. 
proof  of  incorporation,  943. 

as  exclusive,  947.  , 

quo  warranto,,  4|)69,  4972,  and  see  Quo  Warranto, 
receiverships,  8839,  and  see  Receivers, 
recording  statutes,  see  Recording. 

regulation  of  Corporations  in  general,  7653  et  seq.,  and  see  Gov- 
ernmenta,l  Control.  ■     < 

of  rates, .see, Rates.  -j. 

relating  to  foreign  corporations,;;see,  Foreign  Corporations. 
relating  to  name  of  corporations,  see  Name  of  Corporations., 
remedies  against  order  of  public  service  commission,  7905. 
'         Remedies  to  review  corporate  elections,  2866. 
remedies  to  try  title  to  corporate  office,  3022. 
removal  of  corporate  officers,  3011. 
reorganization,  8477  ^t  seq.,  and , see  Reorganization, 
repeal)  of,  see  Repeal.  , 

reports  by  officers,  4144  et  seq. 
retroactive  and  retrospective  provisions 

forbidding  creation  of  corporation  by  special  act,  466. 

forbidding  conveyances  to  corporations,  2052. 

imposing  personal  liability  on  corporate  officers,  3848. 

imposing  personal  liability  on  stockholders,  7161. 

imposing  conditions  on  foreign  corporations,  10082. 

statutes  giving  lien  on  stock,  5955. 

statute  of  limitations,  10277. 

forbidding  discrimination,  7823. 

imposing  liability  on  consolidated  company,  8375. 
revenue  laws,  see  Revenue  Laws,  Taxation, 
seal,  1719. 

self-executing,  495  note, 
service  of  process,  4409,  and  see  Service  of  Process. 
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Statutes — Continued. 

set-bflf  by  debtors  of  insolvent  corporations,  8791. 
Sherman  Act,  S432  et  seq.,  and  see  Monopolies, 
special  acts 

what  are,  4S0-4SS. 

prohibitions  in  state  constitutions,  442. 

prohibiting  creation  of  corporations  by;  442  et  seq. 
prohibiting  granting  of  corporate  powers  by,  443,  462. 
object  of  prohibition,  443. 
exceptions,  444. 
construction-  of,  447. 
corporations  included,  449. 
what  constitutes  creation  of  corporation,' 456. 
regulations  of  existing  corporations,  458. 
.1'  grant  of  franchise,  459. 

evasions,  460. 
-'  amendment  of  charter,  460. 

ratification  of  charter  or  curing  defects,  462. 
what  constitutes  granting  or  conferring  of  corporate  pow-' 
ers  or  privileges,  462. 
lease,  464. 

amendment  of  charter,  464. 
franchise  to  use  streets^  2119,  463. 
■retroactive  effect, '466.  ' 

extension  of  charter  by,  888. 
authorizing  consolidation,  8314. 
pleading,  4556. 
statute   incorporated   under   as   affecting  powers   of   corporation, 

1763. 
statutory  grounds  for  appointing  receiver  as  exclusive,  8865. 
statutory  remedies,  see  generally  Remedies, 
stock,  atnount  of,  5680. 
increase,  5684. 
reduction,  5717. 
stockholder's  suits,  6874. 
subscriptions  to  stock 

special  terms  as  violation  of  statute,  1315. 
failure  to  comply  with  statutes  as  defense  to  action  on,  1457. 
as  condition  precedent  to  incorporation,  1557,  1568. 
enforcement  by  garnishment  or  execution,  4862  et  seq. 
substantial  compliance  with'  as  sufficient,  384,  593,  763. 
conditions  to  incorporation,  384. 
contents  of  incorporating  papers,  393,  397^  399., 
as  making  corporation)  de  facto  one,  593.  > 
incorporation  of  partnership,  763. 
subscriptions  to  stock,  1188. 

conditions  imposed  on  foreign  corporations,  10121. 
consolidation  of  corporations,  8332. 
Sunday  laws,  see  Sunday, 
supplementary   proceedings,    4952. 
tax  statutes,  see  Taxation, 
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Ctatutes — Continued. 

title,  necessity  that  incorporating  statutes  express  subject-matter 
in  title,  351.  ' 

prohibition  against  embracing  more  than  one  subject,  348. 

as  affecting  nature  of  as  general  or  special,  452. 

as  controlling  domestication  of  foreign  corporation,  9307. 
title  of  purchaser  at  foreclosure  sale,  2396. 

property  as  subject  to  labor  claims,  etc.,  2396. 
transfer  of  shares  of  stock 

restrictions,  6260. 

liability  of  transferee  for  calls,  6279. 

mode  of  transferring,  6316. 

remedies  on  refusal  of  corporation  to  transfer,  6404. 
trustee  statutes  as  applicable  to  directors,  3510. 
ultra  vires   distinguished   from  acts   prohibited  by   statute,  2571, 

2694. 
Uniform  Stock  Transfer  Act,  see  Uniform  Stock  Transfer  Act. 
usury,  see  Usury. 

validity  of  corporation  created  to  evade,  182-189. 
voluntary  dissolution,  9061,  9068. 
voting  at  corporate  meetings,  2784. 
watered  or  fictitiously  paid-up  stock,  5851-5874. 
what  law  governs,  see  What  Law  Governs. 
Workmen's    Compensation    Act,    see    Workmen's    Compensation 

Act. 

Statutory  Liability 

of  officers,  see  Liabilities  of  Officers. 

of  stockholders,  see  Liabilities  of  Stockholders. 

Statutory  Remedies 
see  Remedies. 

Stay  of  Proceedings 

see  also  Injunction; 

of  judgment  in  quo  warranto,  5039. 

Steal 

see  Larceny,  Stolen  Bonds,  Stolen  Certificates  of  Stock,  Embez- 
zlemfent. 

Steam 

prohibiting  use  of  as  motive  power,  7751, 

Steam  Heating  Companies 
see  Heating  Companies. 

Steamboat  Companies 
powers,  1839. 

borrowing  money,  1894. 

Steamboats 

power  of  railroad  company  to  lease,  2184. 
power  of  railroad  company  to  run,  1833. 
power  of  state  to  regulate  rates  of,  7787. 

Stenographers 

aid  of  in  inspecting  corporate  books,  4115. 


INDEX.  11025 

[References  are  to  pagrH. — Vol.    1,   pp.   1-I114;  Vol.    2,   pp.   1115-2223;   Vol.    3,   pp. 

2224-3361;    Vol.     i,     pp.    3362-4672;    Vol.     6,    pp.    4673-6986;    Vol.    6.     pp.     E987-7.'i27; 

Vol.    1,    pp.    7328-8604;   Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10522.] 

Stipulations 

as  to  venue,  4367. 

for  service  of  process  on  public  official,  10375. 

in    agreement    for    common-law    corporation,    see    Massachusetts 

Trusts, 
in  mortgages,  2282-2285. 

Stock 

The  chapter  entitled  "Stock  and  Stockholders"  commences  on 
page  5579  of  volume  5  and  extends  to  page  7562  of  volume  7. 
For  indexing  purposes,  this  has  been  divided  into  Stock  and 
Stockholders,  with  additional  references  to  other  chapters  con- 
taining matter  relating  thereto.  Furthermore,  to  avoid  a  too 
lengthy  index  under  this  head  certain  divisions  of  the  subject 
are  indexed  under  such  titles  as  Dividends,  Subscriptions  to 
Stock,  Preferred  Stock,  Watered  or  Fictitiously  Paid-up 
Stock,  Transfer  of  Stock,  Pledges,  etc.,  as  noticed  hereunder. 

I.  In  General. 

II.  Definitions  and  Kinds. 

III.  Issuance  of. 

IV.  Issuance  and  Cancellation  of  Certificates. 
V.  Increase  of  Capital  Stock. 

VI.    Reduction  of  Capital  Stock. 
VII.    Payment  for. 
VIII.    Lien  of  Corporation  on. 

I.    In  General. 
action  by  dissenting  stockholder,  on  consolidation,  for  value  of, 

8425. 
amount  of,  5680. 

statement  of  in  incorporation  papers,  399. 

fixing  as  condition  to  liability  on  subscriptions  to  stock,  1294. 
as  consideration  for  sale  of  all  of  corporate  property,  2162. 
as  property,  5614-5631,  and  see  infra,  this  section, 
assessments  on,  see  Assessments, 
attachment  of,  5632  et  seq.,  4847. 

statutory  authority,  5635. 

in  equity,  5640. 

stock  of  foreign  corporation,  5641. 

situs  of  stock,  5640. 
banks,  power  to  deal  in,  1815,  1816. 
Blue  Sky  laws,  see  Blue  Sky  Laws, 
by-laws  as  to,  1091-1099,  1075  et  seq. 

power  to  adopt,  1091. 

constructive  notice,  1097,  1098. 

persons  bound,  1097. 

consti-uction,  1099. 

retrospective  operation,  1099. 

waiver  of  lien  by,  1098  note. 

amount  one  person  may  hold,  1084  note, 
capital,  see  Capital  Stock, 
certificates  of,  5604-5614,  and  see  Certificates  of  Stock. 

definition,  5604. 
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Stock — Continued. 

certificates  of — continued. 

not  stock  itself,  5604. 

as  property,  5609. 

as  securities,  8512. 

necessity  for  issuance  of,  5610. 

power  to  issue,  5746. 

who  may  issue,  5748. 

form  and  contents,  5750. 

right  to,  5752. 

remedies  for  refusal  to  issue,  5754,  5059. 

cancellation  of,  5759. 

as  representation  of  validity,  etc.,  5768. 
collateral,  power  of  corporation  to  take  as,  2084,  2102. 
compromise,  corporate  power  to  take  as,  2085,  2104. 
conversion  into  bonds,  6052-6058,  1967-1972, 
conversion  of,  5657-5680. 

as  subject  of,  5657. 

what  constitutes,  5658. 

demand,  5662. 

offer  to  return,  5663. 

by  corporation,  5664. 

by  third  person,  5664. 

by  pledgee,  670O. 

by  tax  collector,  5666. 

by  trustee,  5666. 

measure  of  damages,  5667-5680,  and  see  Damages. 

effect  of  suing,  5680. 
definition,  5591. 

distribution  of  as  "cash"  dividend,  6117. 
dividends  on,  see  Dividends,  Stock  Dividends, 
estoppel  to  deny  validity  of,  5771-5775. 
exchange  of  all  of  corporate  property  for,  6827. 
exchange  of  bonds  for,  1967-1972,  6052-6058. 
execution  against,  5632  et  seq.,  4847. 

statutory  authority,   5635. 

situs  of  stock,  5640. 
exemption  from  taxation,  8252-8258,  8244  note! 

as  exemption  of  property  of  corporation,  8252. 

as  exemption  of  capital  stock,  etc.,  8255. 

exemption    from    taxation    of    property    or    capital    stock   as 
exemption  of  shares  of  stock,  8256. 
fictitious  stock,  see  Watered  or  Fictitiously  Paid-up  Stock, 
garnishment  of,  5634. 

by   statute,    5636. 

in  equity,  5640.  / 

situs  of  stock,  5640. 
gifts  of,  see  Gifts. 

holding  companies,  see  Holding  Companies. 
In  common-law  corporations,  see  Massachusetts  Trusts, 
inheritance  or  succession  tax  on,  8287. 

resident-owned  stock  in  foreign  corporations,  ^287. 

nonresident-owned  stock  in  domestic  corporations,  8287. 
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Stock — Continued. 

inheritance  or  succession  tax  on-^continued. 

stock  owned  by  nonresident  in  foreign  corporation,  8289. 

valuation  of  for  inheritance  tax,  8293. 
,        interest  on,  mandamus  to  compel  payment,  5050. 

jurisdiction  of  equity  to  subject  to  payment  of  debts  of  holder, 

S638. 
lease  of,  6707. 
levy  on,  5640  et  se'q.,  4847-4860. 

as  dependent  on  .Situs,.  5640,  4851. 

as  dependent  on  title,.  5647,  5648. 

as  affected  by  fraudulent  conveyance,  5648. 

as  affected  by  mortgage  or  pledge  of,  5649,  4856. 

mode  of  levying,  5649,  5652,  4860,  4861. 

who  may  be  served,  5651. 

effect  of  levy  and  sale,  5655^  4855., 

as  affecting  right  to  dividends,  4860. 
m.embership,  see  Members  and  Membership, 
mortgage  as  covering,  2250,  2253,  and  see   Mortgages. 

stock  of  another  company,  2266. 
national  banks,  taxation  of  shares  of  stock  of,  8055,  8041-8043,  8195. 

mode   of  assessment,  8057. 

deduction  of  debts,  8058. 

eflfect  of  exemptions,  8059. 
negotiability,  see  Negotiability,  Transfer  of  Stock, 
overissues,  5708-5715. 

effect  of  want  of  authority,  5708. 

effect  of  informalities  and  irregularities,  5711. 

ratification  and  estoppel,  5713. 
ownership  by  one  company  o,£  majority  of  stock  of  another  as 

consolidation,  8311. 
ownership  by  one  person  as  affecting  separate  corporate  entity, 

47-49. 
ownership  of  as  doing  business  by  -foreign  corporation,  10024. 
ownership  of  as  ownership  of  corporate  assets,  5626. 
par  value,  5682. 

necessity  for  stating,  5682. 

agreement  to  pay  more  than,  5802. 

change  of,  5727.  ■  • 

power  to  make,  5727. 

distinguished  from  increase  or  reduction  of  stock,  5727. 

power  to  issue  stock  for  less  than,  see  Watered  or  Fictitiously 
Paid-up  Stock, 
payment  for,  see  VII,  infra, 
pledge  of,  see  Pledges, 
power  of  corporation  to  purchase  and  own,  2066. 

stock  in  another  corporation,  2066-2090. 

its  own  stock,  2090-2104. 
preferred,  see  Preferred  Stock, 
property,  stock  as,  5614-5632. 

personal  property,  5615,  50. 

incorporeal  property,  ;S620. 

as  choses  in  action,  5622. 
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Stock — Continued. 

property,  stock  as — continued. 

as  a  credit,  S623. 

as  a  debt,  S623. 

as  money,  S625. 

as  securities,  S62S. 

as  chattels,  5625. 
as  goods,  5626. 

situs  of,  5628. 

title  to  as  between  husband  and  wife,  5631. 
purchase  of,  see  Sales;  Transfer  of  Stock. 
reissuance  after  purchase  by  corporation,  2104. 
right  to  demand  in  reorganized  corporation,  8581. 
separation  of  voting  power  from  ownership  of,  2845. 
situs  of,  5628,  5618. 

for  purpose  of  levying  on,  5640-5646. 

for  purpose  of  taxation,  8182. 
speculating  in,  corporate  power,  2085. 
stock  book,  duty  to  keep,  4044,  4045. 
stockholders,  see  Stockholders, 
subscriptions  to  stock,  see  Subscriptions  to  Stock. 
taking  as  payment,  corporate  power,  2082-2084,  2103. 
taxation  of  shares,  8172,  55. 

as  personal  property,  8172. 

in  addition  to  taxation  of  property  of  corporation,  8173  notes, 
8174,  8024. 

as  double  taxation,  8024. 

by  municipal  corporation,  8174. 

requiring  corporation  to  pay  the  tax,  8175. 

shares  owned  by  corporation,  8176. 

pledged   stock,   8176. 

place  of  taxation,  8182. 

shares  owneH  by  nonresidents,  8184. 

shares  of  foreign  corporations,  8185. 

as  violating  rule  as  to  uniformity,  7948. 

national  bank  shares,  8195,  8041-8043. 

assessment  and  valuation,  8198. 

levy,  5634. 

remedies  for  illegal  tax  or  assessment,  8201. 

inheritance  tax,  8287-8289. 

exemption  from  taxation,  see  supra, 
transfer  of,  see  Transfer  of  Stock, 
unauthorized  stock,  5765  et  seq. 

validity  of,  5765. 

effect  of  contract  to  issue,  5765-5767. 

ratification,  5767. 

irregularity  distinguished,  5768. 

presumptions,  5768. 

overissues  and  unauthorized  increase,  5708-5717. 

liability  of  corporation,  5782. 

estoppel  to  attack,  5771-5775. 

certificates  stolen  from  corporation,  5775. 

forged  certificates,  5776. 
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Stock — Continued. 

unauthorized  stock — continued. 

certificate  issued  by  unauthorized  officer,  5779. 

certificates  signed  in  blank,  5781. 

remedies,  S785. 

injunction,  5787. 

criminal  liability,  5787. 

who  entitled  to  relief,  5787. 

power  of  holder  to  vote,  2791. 
underwriting,  see  Underwriting  Agreements, 
value  of,  6178. 

as  value  of  property  for  purpose  of  rate  regulation,  7851. 
voting,  see  Corporate  Meetings,  Voting  Trusts. 
watered  stock,  see  Watered  or  Fictitiously  Paid-up  Stock. 

II.    Definitions  and  Kinds. 
authorized  capital  stock  distinguished  from  actual  capital  stock, 

5592. 
capital,  5588. 
capital  stock,  5584. 
kinds  of,  5600-5602. 

common  stock,  5600. 

preferred  stock,  5601. 

treasury  stock,  5601. 

promotion  stock,  5602. 
shares  of  stock,  5594. 

shares  of  stock  distinguished  from  capital  stock,  5598. 
stock,  5591. 

III.    Issuance  of. 
apparent  authority  of  officers  to  issue,  3109. 
as  necessary  to  corporate  existence,  '375. 
consent  of  public  service  commission,  5733,  .7713. 

validity  of  statutes  requiring,  5734. 

purpose  of  statutes,  5735. 

extent  of  power,  5736. 
how  stock  may  be  issued;  5730. 

injunction  in  another  state  against  issuance  of,  9678. 
liability  of  officers  for  improper  issuance  of,  3756. 
notice   of  limitation    on   power   of   foreign    corporation   to   issue 

guaranteed  stock,  9347  note. 
power  of  corporations  to  issue,  5728. 

to  pay  for  real  property,  2040. 
power  of  directors  to  issue,  5731,  3165. 

to  themselves,  5732,  3630. 

executive  committee,  3179. 
power  of  reorganized  company  to   issue,  8580. 
right  of  stockholders  to  preference  to  purchase  stock  untaken, 

5741. 
unissued  stock  as  held  in  trust,  5743. 

discriminations,  5743. 

issuance  by  directors  to  themselves,  5743. 
unlawful  issue  of  as  ground  for  forfeiting  charter,  9103; 
validity  of  reorganization  agreement  as  to  issuance  of,  8509. 
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Stock — Cont  nued. 

want  of  power  to  issue  as  defense  to  stock  subscriptions,  1293. 
when  stock  deemed  issued,  5740. 

IV.    Issuance  and  Cancellation  of  Certificates. 

cancellation  of  certificates,  S7S9-576S. 

grounds,  5761. 

limitation  and  laches,  5762. 

restoring  benefits,  S763. 

parties,  5764. 

watered  or  fictitiously  paid-up  stock,  5898,  5907,  5912,  5949, 
5950. 
certificates  as  securities,  8512. 
delivery,  5748. 
form  and  contents  of  certificate,  5750. 

indorsements,  5751,  5813. 

seal,  5752. 
loss  of  certificate,  5792-5801. 

right  to  new  certificate,  5792. 

right  of  corporation  to  indemnity,  5796. 

indemnity  bond,  conditions  and  effect,  5799. 

power    of    courts    of    another    state    to    compel    issuance    of 
duplicate,  9679. 
power  to  issue,  5746. 

before  payment,  5746-5748. 
proof  of,  5749. 
right  of  stockholder,  5752. 

number  of  certificates,  5754. 

remedies  for  refusal  to  issue,  5754. 

when  action  accrues,   5758. 

laches  as  bar,  5758. 
who  may  issue,  5748,  5731,  3179. 

V.    Increase  of  Capital  Stock. 

amendment  of  charter  as  to,  6813. 

as  ground  for  forfeiture  of  charter,  9103. 

as  releasing  subscribers  to  stock,  1455. 

as  releasing  surety  on  bond  of  officer,  2986. 

authorization  at  stockholders'  meeting  outside  state,  2727. 

basis  for 

debts  paid,  5848. 

surplus,  5847,  5848. 
conditions  precedent,  5689. 

payment  of  fees,  5690,  8279. 

consent  of  public  service  commission,  5691,  7713. 

consent  of  stockholders,  necessity  for,  5692. 
preferred  stock,  6006. 
eflfect  of  fraud,  5707. 
effect  of  unauthorized  increase,  5708. 

informalities  and  irregularities,  5711. 

ratification   and   estoppel,.  5713. 
effect  on  statutory  liability  of  stockholders,  5707, 
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Stockr-Confnued. 

how  increase  accomplished,  S691'.  - 

by  issuing  preferred  stock,  6008;  6009. 
implied  warranty  of  legality,  6S81. 
increase  of  by  by-law,  1075. 

by  amendment  of  by-law,  1075. 
issue  for  less'  than  par,  5847,  S848. 
method  of  action  by  stockholders,  5693. 

national  banks,  5694. 
power  of  corporation  to  make,  S68S; 

express  authority,  5686. 

implied  authority,  5688. 

limitation  as  to  amount  of  increase,  5688. 

as  impairing  contract  obligations,  7616. 
power  to  directors  to  make,  5692,  5693,  3173. 
reincorporation  for  purpose  of  as  fraudulent,  8471. 
reorganization  agreement,  validity  as  to,  8509. 
right  of  creditors  to  object,  5706.  •- 
sale  of  increase  by  corporation,  5705. 

at  public  auction,  5705. 
statement  of  proposed  business  in  notice  of  stockholders'  meeting, 

2741. 
subscriptions  to  increase,  5695. 

prior  rights   of   existing  stockholders,   5696.- 
preferred  stockholders,  6038. 
life  tenant,  6192. 

reasonable  time  to  subscribe,  5699. 

bonus,  5701. 

sale  of  right   to   Subscribe,   5701.  ' 

remedies  to  enforce  right  to  subscribe,  5703^ 
watered  or  underpaid  increase,  5935-5938. 
what  constitutes,  5684,  5727. 

stock  dividend,  5684. 

fictitious  increase,  5685. 

VI.    Reduction  of  Capital  Stock. 
authorization  outside  state,  2727. 
effect,  5724. 

on  existing  creditors,  S72S. 
fraud,  5723. 
irregularity,  5723. 
mode  of  reducing,  5720. 
power  of  corporation,  5718. 
power  of  directors,  3173. 
prohibition  against  as  violated  by  agreement  to  repurchase  stock, 

1319. 
reducing  amount  of  as  impairing  obligation  of  contract,  7576. 
what  constitutes,  5717. 

mere  change  of  denomination,  5727. 

VII.    Payment  for. 
chapter  on   (subdivision)  5801-5837. 

as  affecting  status  of  stockholder  for  purpose  of  consenting  to 
acts,  2932.  '        ■ 
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Stock — Continued. 

as  condition  to  corporate  existence,  379. 

failure  to  pay  as  ground  for  forfeiture  of  charter,  9110. 
as  condition  to  power  to  issue  certificate  of  stock,  5746-5748. 
as  condition  to  right  to  vote,  2783,  2786. 
as  necessary  to  eligibility  as  director,  2977. 
below  par,  see  Watered  or  Fictitiously  Paid-up  Stock, 
by  satisfaction  of  debts,  5833,  5844. 
charter  provisions  as  to,  5803-5813,  5827-5833,  5851-5875. 
conditions  as  to,  see  Subscriptions  to  Stock, 
conflict  of  laws  as  to,  5809. 

constitutional  provisions  as  to,  5803-5813,  5851-5875. 
in  property,  5802-5834,  5842-5845,  5851-5892. 

constitutional,    statutory    and    charter    provisions,  5803-5813, 
5851-5875. 

conflict  of  laws,  5809. 

valuation  of,  5875-5892. 
in  services,  5802-5816,.  5842-5845,  5851-5892. 

promoters'  services,  5815,  5843,  5844. 

future  services,.  5814,  5815,  5867. 

valuation  of,  5875-5892. 
indorsements  on  certificates  as  to  medium  of  payment,  5813. 
kinds  of  property  which  may  be  taken,  5816-5833. 

advertising,  5825. 

bonds,  5825,  5826. 

business  idea,  5820. 

checks,  5827. 

construction  of  plant,  5824. 

construction  of  railroads,  5821,  5822. 

contracts,  5824. 

ditches,  5824. 

formulae,  5819. 

franchises,  S822,  5824. 

gas  wells,  5821. 

good  will,  5824,  5885-5887. 

idea,  5820. 

Intangible   property,   5818-5820,   5885-5887. 

land,  5811,  5824. 

leases,  5811,  5821,  5825. 

mines,  etc.,  5820,  5821,  5858,  5873. 

mortgages,  5825,  5826. 

notes,  5825-5833,  5857,  5860,  5868,  5869,  5871,  5872,  5905. 

oil  leases,  5821. 

options,  5811,  5821. 

patents,  etc.,  5819,  5820,  5858,  5865,  5886. 

partnership  assets,  5823. 

play,  5820. 

railroads,  construction  and  purchase  of,  "5821,  5822. 

real   estate,   5811,  5824.  ' 

secret  formulae,  5819. 

stock  of  corporations,  5822,  5823. 

stock  of  goods,  5823,  5824. 

trade-marks,  5819. 
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Stock — Continued. 

pledge  of  unissued  stock,  S834-5837. 

secret  agreements  as  to,  see  Subscriptions  to  Stock. 

special  terms  as  to,  see  Subscriptions  to  Stock. 

statements  as  to  in  incorporation  papers,  403. 

statutory    liability    of    officers    for    incurring   debts    before    stock 

paid  for,  3867. 
statutory  provisions  as  to,  S803-S813,  S827-5833,  S851-S87S. 
subscriptions  to  stock,  general  rules  as  to,  see  Subscriptions  to 

Stock, 
time  of  payment,  see  Subscriptions  to  Stock.  r 

valuation  of  property  taken  for,  5875-5892. 
watered  or  fictitiously  paid-up  stock,  see  Watered  or  Fictitiously 

Paid-up  Stock. 

VIII.    Lien  of  Corporation  on. 

agreement  for,  5958. 

custom  or  usage,   5962. 

debts  for  which  lien  attaches,  5965-5974. 

debts  contracted  after  transfer,  5970. 

what  constitutes  notice,  5972. 

ultra  vires  transactions,  5973. 

debts  barred  by  limitations,  5974. 
discharge  of  lien,  5975. 

discharge  of  debt,  5975.- 
enforcement  of  lien,  5976-5982. 

refusal  to  transfer  st5ck  on  books,  5977. 

sale  or  attachment  of  shares,  5978. 

foreclosure  in  ec'iity,  5979. 

waiver  of  lien  ana  action  on  debt,  5981. 

marshaling  assets,  5981. 
extent  and  effect  of,  5964. 

dividends,   5965. 
in  absence  of  statute  or  agreement,  5951. 
prohibition  by  statute  or  charter,  5962. 
provision  for  in  certificate  of  stock,  5959. 
transfer  subject  to  lien,  5976. 
under  by-laws,  1091. 
under  charter  or  statute,  5952. 

notice  of,  5957. 
waiver  or  estoppel  to  assert  lien,  5982. 

Stock  Book 

see  generally  Corporate  Books  and  Papers. 

duty  to  keep,  4044. 

form  and  requisites,  4045. 

right  of  stockholders  to  take  extracts  from,  9935  note. 

Stock  Certificate 

definition,  5604,  and  see  Certificates  of  Stock. 

Stock  Corporations  ,,„        j  xt       *    i 

distinguished  from  nonstock  corporations,  112,  and  see  Nonstock 

Corporations, 
statutes  applicable  only  to  nonstock  corporations,  401. 
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Stock  Dividends 

as  belonging  to  life  tenant  or  remainderman,  6161,  6166,  6185,  6191. 

apportionment,  6172. 

extraordinary  dividends,  6175  notes. 

intention,  6197. 

presumptions,  6206. 
as  extraordinary  dividends,  6175  notes, 
as  increase  of  .capital  stock,  5684. 

as  part  of  corpus  or  income,  6161,  6166,  6167  notes,  6185. 
deduction  of,  6047. 
definition,  6122. 
discretion  to  declare,  6126. 
discriminations,  6114. 
effect  of,  6127. 

effect  of  transfer  of  stock  on  right  to,  6145  note, 
income  tax,  8296  note, 
necessity  for  surplus  profits,  6126. . 
recovery  in  money,  6129. 
rescission,  6069. 

reservation  of  dividends  as  including,  6150,  6151. 
right  to  declare,  6123,  5849,  5850. 
what  are 

as  between  life  tenant  and  remainderman,  6163. 
who  may  declare,  6107. 

Stock  Exchange 

see  Exchanges.  , 

Stock  Jobbing 

what  is,  2035. 

Stock  Transfer  Book 

admissibility  to  show  membership,  7321. 
necessity  for,  6324,  and  see  Corporate  Books. 

Stock  Underwritten  '    ' 

see  Underwriting  Agreements. 

Stockbrokers 

see  Brokers. 

Stockholders 

The  chapter  entitled  "Stock  and  Stockholders"  commences  on  page 
,  5579  of  volume  5  and  extends  to  page  7562  of  volume  7,    The 

contents  have  been  indexed  partly  under  Stock,  partly  under 
this  head,  and  partly  under  particular  titles  such  as  Majority 
and  Minority  Stockholders,  Liability  of  Stockholders,  Divi- 
dends, Transfer  of  Stock,  Subscriptions  to  Stock,  etc. 

I.  In  General. 

II.  Powers  and  Rights  of  Stockholders. 

III.  Actions  by. 

IV.  As  Parties  to  Actions. 

V.    Consent  of  to  Acts  of  Directors  or  Officers. 
VI.    Dealings  with  Corporation. 
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Stockholders — Continued. 

I.    In  General. 
absence  of  personal  liability  as  criterion  of  corporate  existence,  IS. 
actions  against  by  receiver,  8937. 
acts  of  as  acts  of  corporation  in  relation  to  forfeiture  of  charter, 

9091. 
admissions  of  as  binding  corporation,  3360,  54. 
admissions  of  officers  as  binding  on,   3361. 
as  creditors  of  corporation,  6852,  7066. 

■rights  as  creditors,  6852. 

receiverships,  8969. 

right  to  enforce  liability  of  stockholders,  7334. 

claims  of  for  labor  as  preferred  claim,  8688. 
as  member  independently  of  property  interests,  see  Members, 
as  merged  in  corporate  entity,  43-65. 
as  owners  of  property  of  common-law  corporation,  10486,  and  see 

Massachusetts  Trusts, 
as  partners  where  no  de  jure  or  de  facto  corp9ration,  7546. 
as  trustees  for  winding  up  of  dissolved   corporation,   9227. 
Blue  Sky  laws,  see  Blue  Sky  Laws. 
bondholder   as,    effect    of   option   to   exchange   bonds   for   stock, 

-      1970,  1971. 
by-laws  governing,  1073  et  seq. 

by-laws  as  part  o'f  contract  with  corporation,   1032. 
change  of  contract  with  corporation  as  evidenced  by  charter  as 

within  power  to  amend  charter,  7614. 
consent   of,   necessity  for,   see   Directors,   Consent,   Majority  and 

Minority  Stockholders, 
contracts  of,  see  Contracts,  and  see  IV,  infra, 
conveyances  by  or  to,  see  Conveyances, 
corporate  entity  distinguished,  see  Corporate  Entity, 
corporation  as,  2083. 
death  of  as  affecting  existence  of  corporation,  19. 

as  dissolving  corporation,  9045. 
definition,  5602. 

definition  of  in  common-law  corporation,   10478. 
demand  on  to  sue  as  condition  precedent,  3927. 
directors  as  trustees  for  individual  stockholder,  3514. 
distinguished  from  corporators,  148. 
dividends,  right  to,  see  Dividends, 
effect  of  personal  interest  on  power  to  act 

right  to  vote  at  stockholders'  meeting,  2792. 
equitable  interest  of  in  supposed  but  in  reality  nonexistent  cor- 
poration, 7560. 
estoppel  of,  see  Estoppel, 
expulsion  of,  6740. 

fraud  of  officer  as  binding  stockholder  individually,  49,  50. 
in  holding  companies,  6797,  and  see  Holding  Companies, 
judgment  against   corporation  as   binding  on,   4805. 
knowledge  of  by-laws  as  imputed  to,  1023. 
'liabilities  of,  see  Liabilities  of  Stockholders, 
loans  to  tiy  corporation,  1901. 

majority  and  minority,  see  Majority  and  Minority  Stockholders. 
IX     Priv.  Corp.— 72 
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Stockholders — Continued. 

meetings  of,  see  Corporate  Meetings. 

members   as   distinguished  from  stockholders,  see  Members  and 

Membership, 
minority,  see  Majority  and  Minority  Stockholders, 
necessity  for  director  to  be,  2973-2981. 

nominal   stockholder^  2975. 

necessity  for  making  payments  on  stock,  2977. 

transfer  of  stock  not  registered,  2978. 

bankrupt  stockholder,  2978. 

subsequent  acquisition  of  stock,  2978. 

disposal  of  stock  after  election,  2978. 
necessity  for  relation  to  eligibility  to  certain  positions 

director,  2973'2981. 

chairman  of  stockholders'  meeting,  27S9. 

inspector   of   election,  2760. 
notice  to  as  imputable  to  corporation,  3467,  54. 
of  foreign  corporation,  action  by  for  accounting,  9691. 
partners  as,  where  corporation  succeeds'  partnership,  808. 
power  of  corporation  to  mortgage  to  secure  debts  of,  2244. 
preferred,  see  Preferred  Stock. 

promise  of  to  pay  corporate  debt  as  within  statute  of  frauds,  SS. 
property  of  as  subject  to  levy  for  debt  of  conjpany,  4841,  and  see 

Liabilities  of  Stockholders, 
ratification  by  of  assignment  for  benefit  of  creditors,  8627. 
reorganization,    right   to   prefer   as   against   unsecured    creditors, 

8559. 
residence   and  citizenship   of  as  affecting  jurisdiction   of  actions 

by  or  against  corporation,  54. 
residence    of   as    determining   whether   corporation    domestic    or 

foreign,  9288. 
resignation  of,  6732. 

national  banks,  6736. 
service  of  process  on,  4440,  10399. 

what  return  must  show,  10399. 
set-off  by  stockholders   of  their  demands  in  action  against  cor- 
poration, 53, 
signature  of  to  sealed  instruments,  2456. 
statutes  as  impairing  obligation  of  contract  between  corporation 

and  stockholders,  7575,  and  see  Impairment  of  Obligation  of 

Contracts, 
stock,  see  Stock  and  cross-references  thereunder, 
subscriptions  to  stock,  see  Subscriptions  to  Stock, 
taxation  of  for  corporate  property,  55. 
title  to  corporate  property,  50. 

validity  of  agreements  as  to  filling  of  corporate  offices,  2956. 
vested  rights,  power  to  amend  or  repeal  charter  as  giving  legisla- 
ture power  to  deprive  stockholders  of,  7598. 
voluntary  reorganization  by  transfer  of  property  by,  8489. 
voting  trusts,   see  Voting  Trusts, 
waiver  of  by-laws  by,   1037. 
when  relation  commences 

before  issuance  of  certificate  of  stock,  5610. 
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Stockholders — Continued. 

when  relation  commences— Hiontinued. 

on  subscription  to  stock,  1132,  1163,  and  see  Subscription  to 

Stock, 
before  payment  for  stock,  5801,  5802,  5903. 
who  are 

assignee  in  bankruptcy  of  stockholder,  6288. 
corporators  as,  148. 

effect  of  recovery  for  conversion  of  stock,  5680. 
effect  of  transfer  of  stock,  6272. 
estoppel  to  deny  relationship,  1629,  1619  et  seq. 
\   evidence  admissible  to  show,  7321. 
holders  of  preferred  stock  as  creditors  or  stockholders,  6012- 

6026. 
necessity  for   cdntract,  6723. 

consent  of  corporation,  6725. 
so  far  as  right  to  sue  is  concerned,  6889  et  seq. 
who  may  recover  for  unauthorized  issuance  of  stock,  5788. 

II.    Powers  and  Rights  of  Stockholders. 

acquiring  and  holding  bonds  of  his  corporation,  1966. 

acting  as  proxy,  2830. 

adjudicating  claims,  2916. 

admissions  by  as  binding  corporation,  3360. 

against  promoters  for  secret  profits,  297. 

amendment  of  charter,   7628. 

application  for  receivership,  8847. 

appointing  agent  to  act  with  directors,  2926. 

appointment  of  committee,  2917. 

appointment  of  inspectors  of  election,  2759. 

appointment   of  liquidating  trustees   after  dissolution,  9228. 

as  creditors  of  corporation,  6852,  7066. 

to   enforce   stockholder's  liability,   7334. 
as  individual  acting  alone,  2917. 

where  agent,  2917.,    ' 

contracts,  2918. 

conveyances,  2918. 

mortgages,  2918. 

releases,  2918. 

employment  of  attorney,  2919. 
■bringing  of   stockholders'   suits,   see   Stockholders'   Suits. 
by-laws,  power  to  adopt,  982. 
.combination  to  purchase  at  forced  sale,  8540. 
consent  of  as  binding  corporation,  49  note, 
contracts  in  general,  2916,  49. 
control    of    directors,    2925. 

setting  asicle  contracts,  2929. 

as  affected  by  provision  in  charter,  2930. 
declaration  of  dividends,  6106-6108. , 
defending  actions  against  corporation,  6877. 
dissolution  of  corporation  as  affecting  powers  of,  9186  et  seq., 

and  see  Dissolution. 
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Stockholders — Continued. 

distribution    of   assets   among   after   dissolution   of   corporation, 
9260. 

remedies  to  compel,  9261. 

agreements  of  stockholders  as  controlling,  9261. 

preferred  stockholders  as  entitled  to  priority,  9262. 
effect  of  consolidation  on  rights  of,  8404. 

right  to  sue  new  company,  8405. 

right  to  issuance  of  new  stock,  8406. 

agreement  to  exchange  stock,  8407. 

exemptions  from  liability  as  affected  by  consolidation,  8360. 
effect  of  dissolution  of  corporation  on,  9186. 

right  to  hold  meetings,  9186. 

contract  rights,  9187. 

transfers  of  stock,  9187. 

subscriptions  to  stock,  9187. 

title  to  assets,  9189. 

right  to  sue,  9217. 
election  of  directors  or  other  officers,  29S9-2963. 
eligibility  to  appointment  as  receiver,  8889. 
enforcing  personal  liability  of  officers,  3920-3929. 
enjoining  ultra   vires   acts,  2S87. 
fixing  salaries  of  officers,  3997. 

holding  corporate  meetings-,  see  Corporate  Meetings, 
increase  or  reduction  of  capital  stock,  S692,  5693. 
inspection   of  corporate  records,  4080-4143. 
interference  with   officers  in  internal  management,  S137. 
intervention  by  on  application  for  receiver,  8894. 
interverition  in  foreclosure  suit,  2355. 
leases,  2916. 

making  of  calls  on  unpaid  subscriptions  to  stock,  1518. 
management  of  corporation  in  general,  2913-2921. 

delegation  of  power,  2914. 

as  conflicting  with  powers  of  directors,  2914. 
mortgaging  corporate  property,  51,  65. 
of  foreign  corporation,  power  to  interfere  with  internal  affairs, 

9658. 
outside   state,  2726. 
ownership  of  corporate  property,  21,  50. 

title  to  real  estate  after  dissolution,  9226. 
participation  in  reorganization  after  forced  sale,  8543. 
preferential  right  to  purchase  outstanding  stock,  5741,  5696. 
priorities  as  against  creditors,  8976,  8669  et  seq.,  8773. 

who  are  stockholders,  8977. 

preferred  stockholders,  8978,  8773-8775. 

right  to  prefer,  8775. 

by  attachment,  execution,  etc.,  8775. 

rescinding   subscription   for  fraud,  8777. 

rights  as  to  dividends,  8777.    , 

claims  for  labor,  8688. 
profits  of  corporation,  title  to,  6061. 
purchase  at  forced  sale,  6851. 

at  receiver's  sale,  8923. 
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Stockholders — Continued. 

purchase  at  forced  sale — continued. 

at  foreclosure  sale,  2381. 
purchase  of  claims  against  corporation,  6851. 
ratification,  3399. 

ultra  vires  act,  2579. 

void  acts,  3400. 

mode  of,  3401. 

of  contracts  between  corporation  and  its  officers,  3648. 
redemption  after  execution  sale,  4936. 
removal  of  officers,  3006-3011. 
right  to  receiver,  see  Receivers, 
rights  arid   liabilities   where   one   person   owns   all   of   stock,   see 

Corporation  Sole,  One  Man  Companies, 
rights  of  as  distinct  from  rights  of  corporation,  43-66.    . 
rights  of  common  as  against  preferred  stockholders,  6043. 
sales,  2916. 

service  of  process,  4465. 
rights  and   liabilities  where   one   person   owns   all   of   stock,   see 

Subscriptions  to  Stock,  Set-off  and  Counterclaim, 
signature  of  contracts,  2458. 

subscription  to  increase  of  stock,  preference,  5696. 
subsequent  stockholders,  rights  of,  6855,  683^. 

right  to  sue,  6893,  6855. 
taking  acknowledgments,  2486. 
to  issuance  of  certificate  of  stock,  5752. 
to  sit  as  judge  or  juror,  4774-4778. 

to  sue  in  behalf  of  corporation,  see  Stockholder's  Suits, 
transfer  of  corporate  property,   50. 
transfer  of  stock,  6259,  and  see  Transfer  of  Stock, 
validity  of  provision  in  incorporation  papers  precluding  any  con- 
trol by  stockholders  for  five  years,  4C9. 
vote  at  stockholders'  meeting,  2775-2780. 
where   owner   of  all   of   stock,   see    Corporation   Sole,    One    Man 

Companies, 
where   owner   of  majority  of  stock,   see   Majority  and   Minority 

Stockholders. 

III.    Actions  by. 
actions  by  minority  against  rnajority,  see  Majority  and  Minority 

Stockholders, 
actions  for  injuries  to  corporation,  see  Stockholders'  Suits, 
after  dissolution  of  corporation,  9217. 
as  individuals,  6853. 

right  to  sue,  6853. 

against  corporation  for  depreciation  in  value  of  stock,  6854. 

to  recover  money  in  hands  of  other  stockholders,  6854. 

for  damages  under  anti-trust  statutes,  6855,  5535. 

actions  by  subsequent  holders,  €855,  6893. 

to  recover  dividends,  6129  et  seq. 

to  prevent  unlawful  payment  of  dividends,  6208. 

refusal  to  issue  certificate  of  stock,  5754. 

refusal  to  transfer  stock,  6387  et  seq. 

wrongful  expulsion,  6770  et  seq. 
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Stockholders — Continued. 

as  individuals — continued. 

forfeiture  of  stock,  7S42. 

where  stock  lost,  5792. 

to  compel  registration   of  stock,  6387. 

to  enforce  rights  in  Increase  of  stock,  5703. 

to  obtain  inspection  of  corporate  books,  4125  et  seq. 

for  registering  fraudulent  or  unlawful  transfer  of  stock,  6354. 

to  enjoin  holding  or  postponement  of  election,  2860. 

to  enjoin  other  stockholders  from  voting,  2861. 

to  enjoin  denial  of  right  to  vote,  2865. 

against  corporate  officers  personally,  see  Liabilities  of  Officers. 

for  mutilation  of  certificate,  6857. 

for  circulating  false  reports,  6857. 

to  set  aside  by-laws,  6857.     t,         ' 

to  obtain  particular   stock  subscribed  for^   1260.. 

in  case  of  fraud  inducing  subscription  to  stock,  1389  et  seq. 

for  price  of  stock  sold,  6604. 

on  implied  contract  against  corporation,  6850. 

in   case   of  unauthorized   or   irregular   assessments   on   stock, 
7542. 

for  money  advanced  to  corporation,  6857. 

to  abate  corporate  nuisance,  6858. 

contract  made  for  corporation,  6858. 

intervention,  6859. 

complaint,  6859. 

laches,  6860. 

requesting  corporation  to  sue,  6860. 
particular  actions,  see  Injunction,  Mandamus,  Quo  Warranto,  etc. 
to  dissolve  corporation,  9151   et  seq.,  'and  see  dissolution, 
to  enjoin  collection  of  taxes,  8167. 

collection  of  illegal  tax  on  shares,  8202. 

IV.    As  Parties  to  Actions. 

actions  by  or  ag'ainst  liquidating  trustees,  9235. 
actions  relating  to  reorganization,  8603. 
actions  to  collect  dividends,  7537. 
actions  to  dissolve  corporation,  9146. 
actions  to  enjoin  voting  of  stock,  2864. 
actions  to  recover  back  dividends,  6220. 
application  for  receiver,  8894. 
creditors'  suits,  4951. 

joinder  of  all  in  creditor's  suit,  8678. 
joinder  of  as  defendants  in  action  to  enforce  their  liability,  7389, 

7393. 
necessary  co-plaintiffs,  4507. 

V.    Consent  of  to  Acts  of  Directors  or  Officers. 

as  authorizing  accommodation  paper,   1912. 
consent  at  stockholders'  meeting,  2933. 
effect  of  unanimous  consent,  2716. 

as  conferring  power  on  corporation,  1774. 
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Stockholders — Continued. 

necessity  for  , 

in  general,  2930. 

as  created  by  statute  or  charter,  2931,  2161. 

njortgage.s,,2275,  2932. 

bonds,  1933. 

sale,  2147,  .       . 

transfer  of  all  of  corporate  property,  21S6-2162. 

assignment  for  benefit  of  creditors,  2932,  8713. 

leases,  2196. 

dissolution  of  corporation,  9078. 

issuance  of  stock  for  property,  5812. 

consolidation  of  corporation,  8328. 

extension  of  corporate  life,  887. 

per  cent  required  to  consent,  2932,  9078. 
sufficiency  of  consent,  2933. 
time  for  consent,  2934. 
waiver  of  want  of  consent,  2450. 
want  of  consent  of  to  corporate  instruments  as  rendering  them 

void  or  voidable,  2449. 
who  ai-e  stockholders  for  purpose  of  consent,  2933. 

corporatipn  itself,  2933. 
who  may  object  to  want  of  consent,  2934,  2448. 

VI.    Dealings  with  Cokporation. 

contracts  with  as  doing  of  business  by  foreign  corporation,  10023. 

general  considerations,  6839. 

knowledge  as  imputable  to  stockholder,  6851. 

profits,  right  to,  6850. 

recovery  on  implied  contract,  6850. 

for  personal  services,  6850. 
right   of  s,l;pckholder   as  agent   of  third  person,  6849. 
right  to  become  creditor,  6852. 
rights  as  creditor,  6852. 

to  take  mortgage,  6852. 

to  attach,  6852. 
validity  of  contracts  between,  6840,  67.  ~^ 

majority  stockholders,  6841,  6845. 

loans  to  corporation,  6842. 

sales  or  leases,  6842. 

guaranty,  6844. 

where  stockholder  acts  for  both  sides,  6844. 

where  fraud  on  other  stockholders,  6844. 
where  majority  contrpl  both  corporations,  6848. 
where  one  company  owns  majority  of  stock  of  another,  6848. 

Stockholders'  Liability  for  Debts 
see  Liabilities  of  Stockholders. 

Stockholders'  Meetings 

see  Corporate  Meetings. 

Stockholders'  Suits 

In  volume  6,  §4050,  there  is  considered  actions  by  stockholders 
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Stockholders'  Suits — Continued. 

to  enforce  individual  rights  or  redress  or  prevent  individual 
injuries.  These  actions,  however,  are  not  what  are  ordinarily 
known  as  stockholders'  suits.  The  latter  are  actions  by  one 
or  more  stockholders  for  injuries  to  the  corporation  itself— 
the  stockholders  standing  in  the  place  of  the  corporation— 
and  are  treated  of  at  length  in  volume  6,  §§  40S1-4093. 

I.    In  General. 

conditions  precedent,  6934  et  seq. 

request  to  sue,  6936,  3925. 
excuses,  6943,  3926. 
demand  on  stockholders,  6937,  3927. 
in  federal  courts;  6940. 

offer  to  do  equity,  6934. 

restitution,  6935. 

where  receiver  has  been  appointed,  6884,  6888,  8903.   3929. 
distinguished  from  actions  by  stockholders  as   individual; ,  6861, 

6853. 
right  of  stockholder  to  defend  actions  against  corporation   6S77. 

intervention,  6879. 

demand  on  corporation,  6882. 
right  to  sue,  6862  et  seq. 

where  one  person  owns  all  of  stock,  6862. 

injury  to  corporate  property,  6864. 

how  nature  of  suit  determined,  6866. 

creditor's  suit  distinguished,  6868. 

right  to  sue  at  law,  6868. 

right  to  sue  in  equity,  6869. 

as  affected  by  statutes,  6874. 

after  appointment  of  receiver,  8903,  3929. 

actions  by  stockholders  of  foreign  corporation,  9691. 

II.    Grounds  for  Relief. 

acts  of  directors  or  other  officers,  6916,  3920. 

title   of  officer,' 6918. 

irregularities,  6918. 

unlawful  salaries,  6919,  3924. 

secret  profits,  6919. 

acts  relating  to  stock,  6922. 

discretionary  acts,  6923. 

dividends  illegally  paid,  6210,  6234,  3924. 

conversion  or  misappropriation  of  funds,  3924. 

consolidation  of  corporation,  8411. 

action   for  accounting,  3924. 
cause  of  action  in  corporation,  6899. 
discretionary  acts,  6923. 

internal  affairs,  6924. 

making  or  rescinding  contracts,  6926. 

declaring  dividends,  6927. 

dissolution,  6928. 

sale  of  property,  6928. 
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Stockholders'  Suits — Continued, 
discretionary  acts — continued. 

lease   of  property,   6928. 

failure  to  sue,  6929. 

defending  suits,  6930. 
fraud  or  wrongdoing  of  majority  stockholders,  6910. 

what  constitutes,  6913. 

diversiljy  of  opinion,  6914. 
general  rules,  6896. 
injury  to  corporation  by  third  persons,  6931.      , 

illegal  taxes,  6932. 

fixing  of  rates,  6932. 

voidable  contracts,  6933. 

torts  in  general,  6931,  52. 
injury  to  stockholder,  6898. 
irregularity,  6899. 
ultra  vires  acts,  6900. 

waste,  diversion,  etc.,  6901. 

fraud  as  element,  6904. 

loss  as  element,  6904. 

public  service  corporations,  6905. 

III.    Who  Are  Stockholders  Who  May  Sue. 
beneficiary  of  trust,  6892. 
effect  of  motive,  6891. 
equitable  title  to  stock,  6890. 

executor  or  administrator,  6892.  , 

holder  of  watered  stock,  6892. 
injunction   against  voting  stock,  6891. 
legatees,  6893. 

necessity  for  relation,  6889. 
pledgor  or  pledgee,  6892,  6660. 
subsequent  stockholders,  6893,  3928. 

rule  in  federal  courts,  6893,  3929. 
transferee  after  dissolution,  6891. 
unregistered  transferee,  6890,  6353. 

,     IV.    Defenses. 
acquisition  of  stock  after  act,  6893. 
another  action  pending,  6946. 
appointment  of  receiver,  6885,  6888. 
assignment  for  creditors,  6887. 
compromise,  6964. 
death  of  officer,  6946. 
discretion,  6923  et  seq. 
dissolution  of  corporation,  6887. 
estoppel,  6955. 

participation,  6956. 

silence,  6958. 

of  transferee,  6959. 

of  corporation,  6960. 
failure  to  offer  tc»do  equity,  6934. 
generar  rules,  6946  et  seq. 
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Stockholders'  Suits — Continued. 

illegality   of   object,   6948. 
laches,    6948-69SS. 

prejudice,  69S2. 

ultra  vires  act,  6954. 
motive,  for  suing,  6891,  6965. 
plaintiff  not  a  stockholder,  6889. 
pleading,  7001. 
ratification,  6948,  6956. 

of  corporation,  6960, 
remedy  by  removal  of  officer,  6934. 
small  amount  of  stock  held  by  complainant,  6967- 
statute  of  limitations,  6964. 
unclean  hands,  6948. 
want  of  corporate  existence,  6889. 
want  of  corporate  power  to  sue,  6899. 
want  of  request  to  sue,  6936. 

demand   on   stockholders,   6937. 

in  federal  courts,  6940. 

excuses  for  failure  to   demand,  6943. 

in  case  of  receivership,  6884,  6888. 

V.    Procedure  and  Practice. 

answers,  7001. 
costs,  7023. 
counterclaims,  7003. 
cross-bill,  7002. 
demurrers,  7000. 
discontinuance,  7007. 
evidence,  7003. 

burden  of  proof,  7003. 

presumptions,  7003. 
injunction  pendente  lite,  7012. 
judgment,  7008. 

appointment  of  receiver,  7017. 

conclusiveness,  7021. 
jurisdiction  of,  6969. 

against  foreign  corporations,  6969. 

in  federal  courts,  6970. 
parties,  6973-6980. 

plaintiffs,  6973. 

defendants,  6974. 
pleading,  6980. 

multifariousness,  6981. 

material  facts,  6984. 

conclusions,  6986. 

anticipating  defenses,  6989. 

character  of  plaintiff,  6991. 

demand  and  refusal  to  sue,  6992. 

in  federal  courts,  6997. 
reply,  7001. 

settlement,  7007.  ^ 

supplemental  pleadings,  7002. 
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Stockholders'  Suits — Continued. 

VI.    Actions  by  Stockholders  to  Enforce  Individual  Rights,  or 

Redress  or  Prevent  Individual  Injuries. 
action  for  damages  under  anti-trust  act,  6855. 
action  on  contract  made  by  corporation,  6858. 
against  corporation,  6856  et  seq. 

to  recover  dividend,  6856,  and  see  .Dividends. 

where  certificate  of  stock  refused,  see  Stock. 

where  wrongfully  expelled,  see  Members. 

where  stock  wrongly  forfeited  or  sold,  see  Assessments. 

relating  to  transfer  of  stock,  see  Transfer  of  Stock. 

relating  to  inspection  of  books  or  papers,  see  Inspection  of 
Books  and  Papers. 

relating  to  stockholders'  meetings,  see  Corporate  Meetings. 

relating  to  stock  in  general,  see  Stock. 

to  set  aside  by-laws,  6857. 

for  money  advanced,  6857. 

to  abate  nuisance,  6858. 
against  other  stockholders,  6858. 
(      for  money  had  and  received,  6854. 

injunction,  6858. 
costs,  6861. 
defenses 

consent  of  stockholders,  6855. 
laches,  6860. 
pleading,  6859. 

offer  to  repay,  6860. 
request  to  corporation  to  sue  as  condition  precedent,  6860. 
right  to  sue,  6853-6861. 

in  general,  ^853. 

statutes,  68^8. 

for  depreciation  in  value  of  stock,  6854. 

subsequent  stockholders,  6855. 

action  by  one  in  behalf  of  all  similarly  situated,  6859. 

intervention,  6859. 

cross-cpmplaint,  6859.  , 

stockholders'  suits  proper  distinguished,  6861. 

Stockyards 

as  included, in  railroad  mortgage,  2263. 

Stockyards  Companies    ' 

as  subject  to   regulation,  7669. 

fixing  rates  of  as  denial  of  equal  protection  of  the  laws,  7790. 

ouster  of  foreign   corporation,   10128  note. 

Stolen  Bonds 

rights  of  owner,  1997,  2024,  and  see  Bonds. 

Stolen  Certificates  of  Stock 

rights  and  liabilities,  5609,  5775,  6434,  6435,  6468,  6482  et  seq. 

Stone  Pit 

see  Quarry  Companies. 
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Stops 

requiring  stopping  of  trains  at  stations,  7743. 

Storage 

see  also  Warehousemen,  Cold  Storage  Companies, 
sale  of  goods  in  as  interstate  commerce,  9602. 

Storehouse 

see  Warehouses. 

Stores 

see  also  Department  Stores,  Shops. 

power  of  manufacturing  company  to  keep,  1827. 

Stoves 

regulation  of  in  cars  as  class  legislation,  7706. 

Street  Franchises 

see  Franchises. 

Street  Railroad  Companies 

abandoning  part  of  lines,  7718. 

admissions  of  conductor  or  motorman  as  binding  company,  3359. 
after-acquired  property  covered  by  mortgage,  2267,  2269. 
consolidations,  8410,  8374  note,  and  see  Consolidation. 

authority  to  consolidate,  8319. 
dissolution,  see  generally  Dissolution.     ' 

working  employees  more  than  ten  hours  as  ground,  9095. 
enjoining  smoking  on  cars,  51 59. 
exemptions   from   taxation,   8230. 
injunction  as  to  laying  tracks,  5156. 
liability  for  acts  of  special  policemen,  5260. 
liability  for  malicious  acts  of  motorman,  5190  note. 
license  fee,  7735. 

fee  for  use  of  street,  7729. 
mandamus  against,  5076. 

to  compel  extension  of  line,  5076. 

to  compel  crossing  gates,  5077. 

to  compel  restoring  tracks  to  proper  condition,  5077. 

to  compel  sprinkling  of  streets,  5077. 

to  compel  paving  and  repair  of  streets,  5077. 

to  compel  operation  of  cars,  5078. 

to  compel  carrying  passengers  for  certain  fare,  5078. 
merger  of  companies  as  monopoly,  5487  note, 
power  to  create,  192,  234. 
powers,  1839. 

■contracts  in  general,  1858. 

discontinuing  business,  1795. 

donations,  2153. 

executing  negotiable  paper,  1906. 

guaranty,  1876, 

lease  of  all  of  property,  2188. 

leasing  space  in  cars  for  advertising,  1788. 

mortgages,  2237,  2242,  2243. 

after-acquired  property,  2247,  2267, 
of  street  franchise,  2238. 
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Street  Railroad  Companies — Continued, 
powers— continued. 

purchase  of  land,  2049. 

transfer  of  corporate  property,  2168. 
prohibiting  sale  of  road,  2171. 
railroad  statutes  as  applicable  to,  370,  8319,  7682  note. 

statutory  liability  of  stockholders,  7207. 
rates,  see  .generally  Rates. ' 

as  discriminatory,  7817,  7819,  7821. 

regulation   of  as   within   reserved   power'  to   amend   charter, 
7624. 

regulation  of  as  impairing  obligation   of  contract,  7792. 

fixing  of  where  other  roads  not  included,  7790. 
receivers,  see  generally  Receivers. 

six  months'  rule,  8994. 

leases,  8931. 
regrulation  of,  77S0,  7668,  and  see  Governmental  Control. 

by  public  service  commission,  7672. 

by  Interstate  Commerce  Commission,  7664. 

as  impairing  street  franchise,  7691  note. 

as  to  paving  as  within  reserved  right  to  amend  charter,  7626. 

new  rails,  7750  note. 

number  of  passengers  on  car,  7753,  7750  note. 

grade  crossings,  77S0  note. 

speed,  7751. 

stop  before  crossiTig,  7751,  7753. 

prohibiting  use  of,  steam,  7751. 

sprinkling  of  street,  7751. 

air  brakes,  7752. 

tickets,  7752. 

requiring  transfers  as  taking  of  property  without  due  process 
of  law,  7695. 

time  schedule,  7752. 

shifting  tracks,  7752. 

removal  of  tracks,  7752. 

removal  of  poles  and  wires,  7752. 

furnishing  seats,  7753. 

extension  of,  line,  7753. 

lighting  streets,  7753. 

fenders,  7752,  7703, 

requiring  fenders  on  cars  north  of  certain  line  as  class  legisla- 
tion, 7703. 

reorganization,  8577. 

stock,  consideration  for  issue  of,  5821. 

issue  of  stock  for  franchise,  5821. 
subways,  see  Subways, 
taxation  of  as  class  legislation,  7948. 
transfers,  power  to  require,  7769,  7695. 

regulation  of,  7769. 
ultra  vires  as  defense  to  subscription  by,  2628. 
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Streets 

dedication  of  land  for,  see  Dedication. 

designation  of  streets  on  which  poles  may  be  erected,  7756. 

franchises,  see  Franchises. 

highways  in  general,  see  Highways. 

license  fees  for  use  of,  7727,  and  see  Fees. 

as  interference  with  commerce,  9573,  95S1. 

as  rental  for  street  use,  7730. 

where  United  States  or  state  has  granted  right  to  use  street, 
7731. 

foreign  corporation,  9456  note, 
necessity  for  municipal  consent  to  use   of  by  corporation,  2121, 

and  see  Franchises, 
paving,  see  Paving, 
permit  to  excavate  in,  7725. 

prohibiting  obstruction  of  by  railroad  trains,  7748. 
right  of  corporation  to  use  as  license  or  franchise,  2115. 
spfinkling,  see  Sprinkling. 

Strict  Foreclosure 

mortgages,  2332,  and  see  Foreclosure. 

Strikes 

see  ^abor  Unions. 

Subletting 

under  lease,  2205. 

Subord'nate  Agents 

see  Agents,  Servants. 

Subpoena  Duces  Tecum 

see  also  Production  of  Papers. 

against  officer,  4762. 

whether  directed  to  corporation  or  officer,  4077. 

Subrogation 

of  creditor  to  claim  of  United  States,  8686. 

of  creditors   to  rights  of  corporation,  8676. 

of  mortgagee  for  advances,  8699. 

of  person  paying  pledgee  of  stock,  6700. 

on  payment  by  stockholder  of  debt  of  corporation,  751S, 

Subscribe 

definition,  1174. 

Subscribed 

use  of  word  instead  of  "acknowledged,"  2490. 

Subscribed  Capital  Stock 

meaning  of,  3873. 

Subscribing  Witnesses 
necessity  for,  2457. 
stockholders  as,  2487,  2488. 
to  assignment  of  stock,  liabilities,  6477. 
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Subscriptions 

as  passing  to  consolidated  corporation,  8355. 
to  bonds,  see  Bonds,   Subscriptions  to  Bonds, 
to  stock,  see  Subscriptions  to  Stock. 

Subscriptions  to  Bonds 

as  trust  fund,  1963. 
assignment  of,   1962. 
Conditions,  1961. 
in  general,  1961. 
measure  of  damages,  1962. 
rescission,  1963. 

Subscriptions  to  Stock 

Chapter  17,  commencing  in  volume  3,  is  entitled  "Subscriptions  to 
Capital  Stock,"  and  most  of  the  law  relating  thereto  is  in  that 
chapter.  However,  certain  phases  of  the  subject  are  treated 
of  elsewhere. 

I.  In  General. 

II.  Form  of. 

III.  Who  May  Subscribe. 

IV.  Who  May  Receive. 

V.  Revocation  or  Withdrawal. 

VI.  Illegality  of. 

VII.  Evidence  of. 

VIII.  Conditional  Subscriptions  and  Conditions  Precedent. 

IX.  Subscription  on   Special  Terms  or  Upon  Conditions  Subse- 
quent. 

X.  Fraud  in  ProcuSing. 

XI.  Withdrawal,  Release  and  Discharge  of  Subscribers. 

XII.  Actions  on. 

XIII.  Forfeiture  and  Sale  of  Shares  to  Enforce  Payment. 

XIV.  Calls  or  Assessments  on  Unpaid  Subscriptions. 
XV.  Transfer  of;  Unpaid  Subscriptions. 

XVI.     As   Condition  to  Corporate   Exi.stenck  or   Commencement  op 
Business  or  Enforcement  of  Subscriptions.  , 
.  XVir.     Payment  as  Condition  Precedent. 
XVIII.    Oversubscription. 

XIX.    Estoppel  of  Subscribers. 

L    In  General. 

chapter  on,  1120-1629,  vol.  2. 

agreement  that  another  shall  subscribe,  1167. 

agreement  to  pay  agent  or  trustee  for  proposed  corporation,  1171. 

agreement  to  subscribe  in  future,   1162. 

as  binding  where  stock  issued  below  par  or  for  property  at  an 

undervaluation,  5906-5910. 
as  doing  of  business  by  foreign  corporation,  10024. 
as  included  in   assignment  for  benefit   of  creditors,  8630. 
as  part  of  organization,  482,  504-528. 
by-laws  as  to,  1076. 

rescission  and  return,   1078. 
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Subscriptions  to  Stock — Continued. 

consideration  for  contract,  1153. 

mutual   promises,    1154. 

seal,  1158. 

failure  of  consideration,  1159.  , 

construction  of,  1255. 

as  a  whole,  1257. 
contract  as  loan  or  sjibscriptibn,  1125. 
contract  as  one  of  sale  or  of  subscription,.  1122-1124. 
definition,    1120. 

distinguished  from  purchase  of  stock  from  corporation,  1120. 
garnishment,  4862-4875. 
incomplete  subscriptions,  1160. 
mortgage  of,  2240,  1553. 
necessity  for  contract,  1126,  9477. 

formation   of  diflerent   corporation   as   release  of  subscriber, 
1142-1153. 

necessity  for  existing  corporation,  1130,  1135-1142. 

ofTer  and  acceptance,  1128,  1131,  1141. 
of  common-law  corporation,  10484,  and  see  Massachusetts  Trusts. 

enforcement,  10484. 

forfeiture  for  nonpayments,   10485. 
payment  for  stock  in  property,  etc.,  see  Stock,  subd.  VII,  Payment 

for. 
right  of  subscriber  to  particular  stock  subscribed  for,  1260. 
statements  as  to  in  incorporation  papers,  403. 
statutory  liability  of  officers  for  incurring  debts  before,  3867. 
subscription  as  agreement  between  subscribers,  1167. 
subscription  as  creating  debt,  1258. 

liability  as  several,  1259. 
to  increase  of  stock,  5695. 
trust  fund  doctrine,  8648. 
ultra  vires  as  defense,  2628. 

where  contract  wholly  executory,  2597. 
underwriting  agreement  distinguished,  951,  and  see  Underwriting 

Agreements, 
validity  as  affected  by  mistake  or  ignorance,  1193. 
watered  or  fictitiously  paid-up  stock,  see  Watered  or  Fictitiously 

Paid-up  Stock, 
what  law  governs,  9357. 

II.    Form  of. 

acknowledgment,  1187. 

contract  for  services  to  be  paid  for  in  stock,  1176. 

definiteness  and  certainty,  1177.    • 

misnomer  of  corporation,  1179. 
directory  provisions,  1188. 
in  general,  1173. 
informality,  1175. 

necessity  for  formal  articles  of  association,  1183, 
necessity  for  signature  of  subscription  book,  1186. 
necessity  for  writing,  1181. 
signature  of  incorporation  papers,  1176.  i 
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signature  of  prospectus,  1176. 

statutory  provisions,  1179,  1182,  1183-1185,  1187-1189. 

subscriptions  implied  from  conduct,  1189. 

accepting  certificate  of  stock,  1190. 

acting  as  stockholder,  1191. 
substantial  compliance  with  statute,  1188. 

III.    Who  May  Subscribe. 

agents,  1204-1213.     ' 

alien,  1204.  •- 

corporate  officers,  1203. 
general  manager,  3298. 

corporation,  1199,  155. 

municipal  corporations,  1201,  7S80. 

foreign   corporation,  9816. 

in  general,  1195. 

infants,  1196. 

married  women,  1198. 

nonresident,  1204. 

partners,  1213. 

promoters,  1203. 

state,  1202. 

taking  away  power  to  subscribe  as  impairing  obligation  of  con- 
tract, 7580. 

trustee,  1210-1213. 

IV.    Who  May  Receive. 
agents,  1217.  ' 

commissioners,    1218. 

authority  and  powers,   1219. 

notice  of  time  and  place  of  opening  books,  1222. 

termination  of  authority,  1223. 

liabilities,  1223. 
directors,  1216. 
in  general,  1214. 
promoters,  1217. 
ratification,  1216. 

V.    Revocation  or  Withdrawal. 
after  acceptance,  1231,  1422. 
before  acceptance,  1225. 

subscriptions  under  seal,  1233. 
by  death  of  subscriber,  1235.  ' 

by  insanity  of  subscriber,  1236.  f 

by  lapse  of  time  before  acceptance,  1236. 
notice'  of,  1234. 

to  whom  given,  1234.  --  ■.,      ;;... 

trust  fund  doctrine  as  preventing- rescission. of  subscriptions,  8654. 

VI.    Illegality  OF. 

efifect  of  change  of  law,  1241.    . 
illegal  corporate  purpose,  1239. 
IX    Priv.  Corp.— 73 
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in  general,  1238,  1193. 
partial  illegality,  1240. 
what  law  governs,  1241,  9357. 

VII.    Evidence  of. 
admissions,  1250. 
burden  of  proof,  1255. 
conduct,  1251. 
corporate  books,  1244-1249. 
in  general,  1242. 
receipts,  1243. 
reports,  1253. 

subscription  books  or  papers,  1243,  1249. 
what  law  governs,  12SS. 

VIII.    Conditional  Subscriptions  and  Conditions  Precedent. 
conditional  delivery  of  subscriptions,  1308. 
conditions  subsequent  distinguished,  1263. 
construction  of,  1282.  '• 

definition,  1261. 

estopi^el  to  assert  conditions,  1307. 
implied  conditions  precedent,  1287. 

creation  and  organization  of  corporation,  1288-1293. 

power  to  issue  stock  subscribed  for,  1293. 

fixing  amount  of  capital  stock,  1294. 

subscription  of  entire   capital  stock  or  required   percentage, 
1557-1596. 

payments  on  subscriptions,  1599. 

issue  or  tender  of  stock,  1296-1302. 
right  to  withdraw,  1286. 

rights  and  liabilities  after  condition  fulfilled,  1281. 
rights  and  liabilities  before  performance  of  condition,  1279. 
validity  of  conditions  precedent,  1268. 

where  subscription  before  creation  of  corporation,  1271,  127& 

oral  conditions,  1274. 
waiver  of  conditions  by  subscriber,  1302. 

by  implication,  1303. 

payment  or  part  payment,  1304. 

giving  note,  1305. 

effect  of  ignorance,  1306. 
what  constitutes   performance,   1282. 

time  of  performance,  1285. 

notice  of  performance,  1286. 

IX.    Subscription  on  Special  Terms  or  Upon  Conditions  Subsequent. 
distinguished  from  conditional  subscriptions,  1311. 
parol  evidence  as  to,  1336. 
validity,  1314. 

as  violating  constitution,  statute,  etc.,  1315. 

agreement  to  repurchase  stock,  1317,  1331. 

agreements  to  pay  interest,  1323. 

where  fraud  on  other  stockholders  or  creditors,  1324-1335. 
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validity — continued. 

secret  agreements,  1325. 

as   dependent   on   authority  of  agent   receiving   subscription, 
1  !  ,13^5.,  ,-     .    ,   , 

X.    Fraud  in  Procuring. 

as  affecting  existence  of  de  facto  corporation,  584. 
effect  in  general,  1339. 
in  prospectus,  1341.  i  .■  .. 
in  reports,  1343.      .'  t  .      ;■ 
indirect  misrepresentations,  1342. 
'limitations  on  right  to  rescind,  1398. 

insolvency  of  corporation,  1410. 

laches,  1405.  .,■      , 

ratification  or  waiver,  1401. 

restoration  of  status  quo,  1399. 

rights  of  third  persons,  1410. 
oral  misrepresentations,  1342. 
remedies  of  subscriber,  1389. 

fraud  of  promoter,  340. 

rescission,  1390.  ..  > 

cancellation,  1391. 

setting  up  as  defense,  1391. 

recovery  of  money  paid',  1393i 

action  for  deceit,  1395. 
unauthorized  representations  by  stranger  or  agents,  1344. 
what  constitutes  fraud,  1350-1389. 

representations  as  to  corporate  assets,  1351. 

representations  as  to  financial  conditions,  1353. 

representations  as  to  capital  stock,  1354. 

representations  as  to  dividends,  1357. 

expression  of  opinion,  1359. 

expression  as  to  future,  1363. 

representations  as  to  law,  1366. 

concealment,  1368. 

falsity,  1372. 

knowledge  of  falsity  and  intent  to  deceive,  1374. 

reliance  upon  representations,  1378-1387. 

necessity  for  injury,  1388. 
XI.    Withdrawal,  Release  and  Discharge  of  Subscribers. 
discharge,  1434-1472. 

by  payment,  1434. 

by  transfer  of  shares,  1436. 

by  bankruptcy  proceedings,  1436. 

by  alteration  of  contract,  1439. 

by  nonperformance  of  conditions,  1441. 

by  alteration  or  amendment  of  charter,  1443. 

by  formation  of  different  corporation,  1142. 

by  consolidation,  1450,  8355. 

by  special   agreements  with   other  stockholders,   1452. 

by  failure  of  other  subscribers  to  pay,  1453. 

\)y  exercise  of  corporate  powers,  1454. 
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discharge — continued. 

by  increase  or  reduction  of  stock,  14SS. 

by  mismanagement  of  corporation,  14SS. 

irregularity  or'illegality  in  election  of  corporate  officers,  1456. 

illegality  of  by-laws,  1457. 

failure  of  corporation  to  comply  with  conditions  precedent  to 
corporate  existence,  1288-1293. 

existence  of  ground  for  forfeiture  of  charter,  9022. 

failure  of  corporation  to  comply,  with  conditions  subsequent 
in  charter,  1457. 

ultra  vires  acts,  14S8. 

nonuser  or  abandonment  of  enterprise,  1461. 

lapse  of  time  without  making  calls,  1465. 

statute  of  limitations,  1465. 

by  dissolution  of  corporation,  9187. 
release,  1423-1434. 

by  consent  of  corporation,  1423. 

consideration,  1425. 

power  of  officers  to,  1426. 

as  against  creditors  or  dissenting  stockholders,  1427-1432,  8675. 
trust  fund  doctrine  as  preventing  rescission,  8654; 
withdrawal,  1421-1423,  1225  et  seq. 

after  acceptance  of  subscription,  1422,  1231. 

XII.    Actions  on. 
attachment,  4863. 
burden  of  proof,  1487. 

effect  of  remedy  by  forfeiture  or  sale  of  shares,  1478. 
enforcing  liability  in  other  states,  7126,  9684. 
evidence,  1487. 
liability  of  subscribers  to  creditors  for  amount  unpaid,  7027  et  seq., 

and  see  Liabilities  of  Stockholders, 
pleading,  1481. 
receivership  to  collect,  8864. 
remedy  by  motion,  4864. 
right  to  sue,  1472. 
set-ofF,  1488,  8796. 

deduction  of  amount  liable  on  against  claim  as  creditor,  8972. 
variance,  1487. 
who  may  sue  for 

corporation,  1475. 

receiver,  9254. 

creditors,  7027  et  seq. 

assignee  in  bankruptcy,  8821. 

assignee  for  benefit  of  creditors,  8630. 

de  facto  consolidated  corporation,  8419. 

XIII.    Forfeiture  and  Sale  of  Shares  to  Enforce  Payment. 

■  effect  of  sale;  or  forfeiture,  1497. 
estoppel  to  set  up  irregularities,  1504. 
necessity  for  default,  1491, 
notice,  1494-1496. 
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power  of  corporation,  1488. 

remedy  as  exclusive,  1478,  4863,  4864. 

remedy  where  sale  unauthorized  or  irregular,  ISOl. 

waiver  of  irregularities,  1S04. 

XIV.    Calls  or  Assessments  on  Unpaid  Subscriptions. 

Thi^  is  the  title  of  a  subdivision  of  the  chapter  on  subscriptions  to 
stock,  commencing  on  page  1506  in  volume  2.  The  matter  is 
further  considered  in  the  chapter  on  "Stock  and  Stockhold- 
ers" in  volume  6  under  the  subdivision  "Liability  of  Stock- 
holders to  Creditors  on  Account  of  Unpaid  Subscriptions," 
commencing  on  page  7027.  Assessments  on  full  paid  stock 
are  treated  of  elsewhere  in  volume  7  at  page  7517. 

definitions,  1506. 

distinctions,  1507.     ■ 

for  more  elaborate  analysis,  see  Calls  on  Unpaid  Subscriptions. 

interest  on,  1554. 

liquidated  damages,  1557. 

necessity  for,  1508,  7530,  7078,  4871. 

notice  of  before  suing  on,  1540. 
mode  of  giving,  1543. 
by  publication,  1544. 
by  mail,  1545. 
length  of,  1546. 
form  and  contents,  1547. 
waiver  and  estoppel,  1549. 

partial  invalidity,   1538. 

penalties  for  nonpayment,  1556. 

proof  of,  1539. 

purpose  and  effect,  1514. 

right  to  pay  without  call,  1516. 

time  of  payment,   1538. 
in  instalments,  1538. 

validity  and  sufficiency,  1516-1539. 
what  law  governs,  1516. 
by  whom  madfe,  1517. 
by  de  facto  board  of  directors,  1520. 
time,  1523. 
purposes,  1524. 
motives,  1526. 
absence  of  debts,  1527. 
discretion,  1528. 
amount,  1529. 

uniformity  and  equality,  1530. 
mode  of  making,  1532. 
definiteness,  1534. 
waiver  of  irregularities,  1536. 
estoppel,  1537. 

XV.    Transfer  ov  Unpaid  Subscriptions. 
as  included  in  general  transfer,  1550. 
mortgages,  1553,  2240. 
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power  of  corporation  to,  1549, 

before  due,  ISSl. 
pledges,  1SS3.     j<t,, 
transfer  by  subscriber,  6259. 

before  all  of  capital  paid  in,  6261. 

XVI.    As  Condition  to  Corporate  Existence  or  Commencement  of 
Business  or  Enforcement  of  Subscriptions. 
as  affecting  existence  of  de  facto  corporation,  60S. 
as  condition  to  enforcement  of  subscriptions,  1562. 

implied  condition,  IS63. 

where  contrary  intention  appears,  1568. 

increase  pf  papital  stock,  1573. 
.  as  conditions  subsequent,  1561. 
failure  to  fully  subscribe  as  making  officers  liable  to  creditors, 

.•3826./    ,  ,i^,      ,„  ,;,,  J  ,  , 
'  general  rule,  1557,  379. 

Insufficient  amount  of  subscriptions  as  ground  for  forfeiting  char- 
ter, 9111  note, 
necessity  for  incorporators  to  subscribe  stock,  157. 
waiver  and  estoppel,  1586. 

particular  acts,  159.0. 

objections  to  counting  particular  subscriptions,  1595. 
what  subscriptions  counted,  1576. 

fictitious  subscriptions,  1578. 

subscriptions  by  persons  under  legal  disability,  1578. 

subscriptions  by  corporation,  1579. 

subscriptions  by  agents,  1580. 

subscriptions  by  partners,  1581. 

subscriptions  by  irresponsible  persons,  1582. 

conditional  subscriptions,  1583. 

subscriptions  upon  special  terms,  1584. 

XVII.    Payment  AS  Condetion  Precedent. 
as  affecting  subscriptions  after  incorporation,  1600. 
as  affecting  subscriptions  before  incorporation,  1,602. 
as  condition  precedent  to  corporate  existence,  1596. 
as  affecting  liability  on  subscriptions,  1599. 
as  condition  precedent  to  riight  to  commence  business,  1S97. 
effect  of  provisions  in  by-laws,  1606. 
rate  existence,  1596. 

as  affecting  liability  on  subscriptions,  1599. 
sufficiency  of  payment,  1607. 

by  note,  1607. 

by  check,  1608. 

in  property,  1607. 

time  of,  1609. 

amount,  1610. 

XVIII.    Oversubscription. 
apportionment  by  commissioners,  1612. 
acts  of  majority,  1614. 
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apportionment  by  commissioners — continued. 

effect  of  "fraud,  1614. 
enforcement,  1611. 

XIX.    Estoppel  of  Subscribers. 
as  included  in  estoppel;  of  corporation,  1629. 
to  deny  corporate  existence,  1614. 
to  deny  subscription,  1620. 
to  set  up  release  or  discharge,  1627. 

Subsequent  Compliance  with  Statute      . 

in  case  of  foreign  corporation,  10048,  10112,  10160. 

Subsequent  Creditors 
see  Creditors. 

Subsequently  Acquired  Property 
see  After-Acquired  Property. 

Subsidiary  Corporations  , 

agents  of  subsidiary  as  agents  of  principal  corporation,  29SS. 

as  bona  fide  purchaser,  8667. 

contracts  between  parent  corporation  an,d  subsidiary,  3617. 

disregarding  separate  corporate  existence  of,  63. 

doing  of  business  by.  as  doing  of  business  by  parent  company, 

10309.  _  .   ; 

■fiduciary  relationship,  3S18. 

jurisdiction  over  as  jurisdiction  over  parent  corporation,  4309. 
knowledge  of  as  notice  to  parent  corporation,  S943. 
liability  of  officer  of  parent  company  for  failure  to  warn  as  to 

proposed  misdeeds  of  subsidiary  officer,  3678. 
power  to  organize,  1801,  2081. 

Subsidy 

see  also  Municipal  Aid,  Gifts. 

power  of  chamber  of  commerce  to  grant,  2152. 

Substantial  Compliance  with  Statutes 
see  Statutes. 

Substitute 

for  presiding  officer  at  meeting  of  stockholders,  2759. 
of  property,  see  Exchange. 

Substituted  Service 

of  process,  4449-4455,  and  see  Service  of  Process. 

Substitution 

of  another  reorganization  plan,  8533. 
of  new  bonds  for  old,  1971. 
of  other  stock  where  pledged,  6649. 
of  parties,  4525. 

of  receiver  as  party,  9255. 

Subterfuge  ' 

see  Evasion,  Trick,  Fraud. 
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Subways 

see  also  Street  Railroad  Companies, 
combination  as  unlawful  monopoly,  5487  note, 
leases,  2198.  , 

rights  of  lessee,  2219. 

Succession 

as  essential  attribute  of  corporation,  12. 

liability  of  succeeding  corporation,  see  Reorganization,   Consoli- 
dation, Merger,  Sales,  Transfer  of  Property,  Purchases. 

Succession  Tax 

applicability  to  corporations,  8286. 

exemption  of  charitable,  etc.,  corporations,  8289. 

nature  of,  8280. 

nonresident-owned  stock  in  domestic  corporations,  8287. 

power  of  legislature  to  impose,  8281. 

resident-owned  stock  in  foreign  corporations,  8287. 

stock  owned  by  nonresident  in  foreign. cprporation,  8^89. 

valuation,  8293. 

Successor 

corporation  as,  8467. 

reorganized  company,  8S92. 
by  consolidation,  see  Consolidation, 
by  merger,  see  Merger, 

by  purchasing  all  of  property  of  another  company,  see  Trans- 
fer of  Property,  Purchases. 

corporation  as  successor  of  association,  see  tlnincorporated  As- 
sociations. 

corporation  as  successor  of  partnership,  see  Partnership. 

meaning  of  word,  1542,  2166,  2191,.  8467,  8592,  8301  note. 

Sugar  Companies 

forfeiture  of  charter  as  monopoly,  9104  note. 

Sui  Juris 

see  Incorporators,  Aliens,  Infants,  .Married  Women,  Insanity,  etc. 

Suits 

see  Actions,  Remedies,  Equity. 

Summary  Proceedings 

against  stockholders,  4862-4875. 

assessment  by  court  to  enforce  liability  of  stockholders,  7376. 

lost  stock,  5794. 

on  refusal  to  register  transfer  of  stock,  6404. 

to  review  corporate  elections,  2866-2870,  3022-3026. 

Summons 

see  Process,  Service  of  Process. 

Sunday 

corporations  as  bound  by  Sunday  laws,  5380. 
criminal  liability  of  corporation  for  violation  of,  5398. 
hearing  of  charges  against  member  on,  6761- 
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payment  by  manager  to  prevent  complaints  as  to  Sunday  viola- 
tion, 3684. 

prohibiting  running  trains  on  as  interference  with  interstate  com- 
merce, 7684,  7686. 

requiring  passenger  train  on,  7741. 

validity  of  corporation  created  to  violate  Sunday  laws,  184. 

validity  of  meeting  of  directors  on,  3052. 

violation  of  laws  as  to  as  ground  for  forfeiture  of  charter,  910?. 

Superintendent 

see  General  Manager. 

Supersedeas  Bond 

surety  on  as  preferred  creditor,  8711. 

Supervision 

liability  of  directors  as  dependent  upon  lack  of,  3723-3731. 

Supplemental  Pleadings 

propriety,  4640. 

Supplementary  Proceedings 

abatement,  4963. 
conditions  precedent,  49S8. 

valid  judgment,  4958. 
nature  of,  4956. 
procedure,  4960. 
receivers,  4961. 
statutes,  4952. 

transfer  of  property  by  debtor,  4962. 
vacating  order,  4963. 

Supplies 

liability  of  stockholders  for,  7218. 

power  of  receiver  to  purchase,  8928  notes. 

priorities  and, preferences,  see  Insolvency,  Receivers,  Dissolution. 

receiver's  certificates  to  pay^  for,  8953. 

Supreme  Court 

of  particular  states,  see  Courts. 

of  United  States,  see  Federal  Courts. 

Sureties 

see  also  Guaranty. 

bonds  of  officers,  see  Official  Bonds. 

claim  as  provable  against  receiver,  8964. 

claims  of  Us  operating  expense,  9005,  8990. 

dissolution  of  corporation,  effect  of  on  sureties  on  corporate  bond, 

9176. 
estoppel  to  deny  corporate  existence  of  principal,  716,  737. 
failure  of  foreign  corporation  to  comply  with  statutes  as  defense, 

10074. 
liability  of,  corporation  on  bond  as  terminated  by  appointment  of 

receiver,  8899. 
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Sureties — Continued. 

liability  of  stockholders  as,  see  Liabilities  of.  Stockholders, 
officers  as  preferred  creditors,  8769. 
on  supersedeas  bond  as  preferred  creditor,  8711. 
power  of  corporation  to  act  as,  1868-1880. 
express  power,  1868. 
implied  power,  1869-1880. 

consideration  as  immaterial,  1870. 

appeal  bond,  1871  note,  1873. 

for  benefit  of  stockholder,  1871. 

particular  corporations,  1871. 

where  in  furtherance  of  business,  1873. 

to  protect  indebtedness  or  pay  debt,  1875. 

to  increase  business,  1877. 
power  to  sue  for  receivership,  8852. 
stockholders'  liability  for  corporate  debts,  7237. 
surety  conjpany  as  agent  of  federal  government,  9449. 
ultra  vires  as  defense,  2597,  2629. 

Surgeons 

see  Physicians  and  Surgeons. 

Surplus 

see  also  Accumulated  Surplus,  Net  Earnings,  Profits. 

accumulation  of  as  belonging  to  life  tenant,  6188. 

as  basis  for  increase  of  stock,  5847,  5848. 

as  basis  for  stock  dividends,  5849,  and  see  Dividends. 

loans  of,  1900. 

sinking  funds,  see  Sinkinlg  Funds.     ■ 

surplus  profits,  meaning  of,  2098. 

Surplus  Property 

lease  of,  2183. 

loans  of  surplus  funds,  1900. 

sale  of,  2141. 

Surplusage 

in  incorporation  papers,  385,  169,  406-411. 
in  notice  of  meetings  of  stockholders,  2743. 

Surrender 

see  also  Abandonment. 

of  certificate  to  corporation  on  transfer  of  stock,  6330. 

of  exemption  from  taxation,  8271. 

of  franchises,  2130,  and  see  Abandonment. 

of  lease,  2209. 

of  old  certificates  on  registering  transfer  of  stock,  6419,  6427. 

of  stock,  6733,, 6735, 

Surveyor 

power  pf  general  manager  to  employ,  J^at. 

Survival  of  Actions  ^ 

see  Abatement. 
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Suspending  Remedy 

where  foreign  corporation  fails  to  comply  with  statute,  10043. 

Suspension 

of  business,  see  Abandonment,  Dissolution. 

Switches 

see  Railroad  Companies. 

Syndicate 

see  also  Real  Estate  Syndicate. 

monopolies,  see  Monopolies. 

underwriting,  949  et  seq.,  and  see  Underwriting  Agreements. 

voting  trusts,  see  Voting  Trusts. 

System 

liability  of  directors  for  lack  of,  3731. 

T 
Taking 

what  constitutes  within  law  of  eminent  domain,  2SS6,  and  see  Emi- 
nent Domain. 

within  provision  as  to  due  process  of  law,  see  Due  Process  of 
Law. 

Tank  Cars 

taxation,  8133. 

Tank  L'ne  Companies 

,  see  Pipe  Line   Companies. 

Tanks 

see   Oil. 

Taxation 

The  chapter  on  "Taxation"  in  volume  7  deals  with  most  of  the  ■ 
questions  relating  to  taxation  of  corporations,  ^although  cer- 
tain phases   of  taxation   of  foreign   corporations  are  treated 
of  in  the  chapter  relating  to  "Foreign  Corporations"  in  vol- 
ume 8. 

I.  In  General. 

IL  Of  Corporation  and  Its  Business. 

III.  Of  Shares  of  Stock,  Shareholders  and  Bondholders. 

IV.  Exemptions  from  Taxation. 
V.  Particular  Taxes. 

VI.    Taxation  of  Foreign  Corporations. 

I.    In  General. 
chapter  on,  7912-8296,  vol.  7. 
comparison  with  police  power,  7923. 
definitions,  7914. 

eminent  domain  distinguished,  7925,  2499. 
general  nature  of  power'  to  tax,  7917. 
general  nature  of  taxes,  7919. 
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Taxation — Continued. 

liability  for  taxes  .     . 

as  contract,  9888.  .  .  i  ,,  ; 

tax  as  debt,  4181.  ,  ,  , 

within  statute  imposing  personal  liability  on  officers,  3896. 
licenses,  see  Licenses.  ••       • '■ 

necessity  for  public  purpose,  7920.  ■ 

of  common-law  corporations,  10518,  and  see  Massachusetts  Trusts, 
reciprocal  with  protection,  7921.  •..■:' 

tax  on  brokers,  9610. 

II.    Of  Corporation  and  Its  Business. 
as  affected  by  consolidation  of  foreign  and  domestic  corporation, 

8455. 
assessment  and  valuation,  8140. 
back  taxes,  8153. 
capital  stock  as  taxable,  8078. 

what  constitutes  capital  stock,  8080,  5587. 

place  of  taxation,  8081-8084. 

foreign  corporations,  8084. 

interference  with  interstate  commerce,  8085. 

consolidated  corporation,  8087. 

valuation,  8088-8090. 

where  part  not  paid  in,  8090. 

dividends  as  basis,  8091.' 

patent  rights,  8092. 
collection,  8158. 

■corporations  chartered  in  two  or  more  states,  8054. 
deduction  of  from  earnings  to  fix  profit,  6093. 
default  in  payment  as  ground  for  foreclosure  of  mortgage,  2339. 
delegation  of  taxing  power,  8103. 

to  municipal  corporations,  8106. 
discriminations    against   national   banks,   8055. 

rate,  8055. 

mode  of  assessment,  8057. 

deduction  of  debts,  8058. 

effect  of  exemptions,  8059. 

moneyed    capital,    8060. 
dissolution  of' corporation,  allowance  of  tax  as  claim  after,  9258. 
double  taxation,  8018,  55. 

validity,  8019. 

constitutional  prohibitions,  8021. 

construction  of  statutes,  8022. 

tax  on  shares  of  stock  as,  8024,  55. 
due  process  of  law,  7953. 

notice  and  hearing,  7958. 

penalties,  7957. 
equal  privileges  and  immunities,  7969. 
equality  and  uniformity,  7930, 

foreign  corporations,   7938,  7950. 

classification,  7938. 

railroad  companies,  7942,  7945,  7948. 

express  companies,  7943,  7949. 
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Taxation — Continued. 

equality  and  uniformity — continued. 

insurance  companies,  7943. 

telephone  companies,  7947. 

street  railway  companies,  7948. 

sleeping  car  companies,  7948,  79S3. 
failure  to  list  property  for  taxation  as  ground  for  forfeiture  of 

charter,  9101. 
failure  to  pay  as  dissolving  corporation,  9058. 
failure  to  pay  as  showing  insolvency,  8616. 
federal  agencies  and  agents,  8028. 

government  bonds,  etc.,  8032. 

national  banks,  8038. 

railroad  companies,  8044. 

telegraph  companies,  8046. 
foreign  corporations,  8048. 

statutory  joint  stock  company,  8051. 

partnership  association,  8053. 
franchises  as  taxable,  8067. 

separate  valuation,  8069. 

valuation,  8072. 

foreign  corporations,  8073-8076. 

what  are  franchise  taxes,  8076-8078. 
impairment  of  contract  obligations,  7969. 
liability  for  as  affected  by  receivership,  8966,  8898. 
liability  of  stockholders  for,  7219,  55. 
payment  of  by  receiver  as  diversion  of  income,  8998. 
personal  liability  of  directors  for  failure  to  include  payment  for 

taxes  as  debt  in  certificate,  4181.  ' 

power  to  tax,  7927. 

where  corporations  not  mentioned  in  statutes,  7928. 

corporations  as  persons,  7928,  70. 

de  facto  corporations,  645. 

estoppel  of  corporation  to  deny  existence,  7929. 
regulation  of  interstate  commerce,  7980,  9553. 

form  of  tax  immaterial,  7984. 

applicability  both  to  intrastate  and  interstate  commerce,  8987. 

discriminatory   taxation,   7988. 

property  taxes,  7989. 

franchise  and  license  taxes,  7993. 

foreign  corporations,  7995. 

municipal  privilege  taxes,  8000. 

basis  and  mode  of  valuation,  8004. 

railroad  companies,  8005-8011,  8015,  8017. 

express  companies,  8008,  8012,  8013. 

telegraph  companies,  8010. 

ferry  companies,  8016. 

sleeping  car  companies,  8016. 
relative  state  and  federal  powers,  7971. 
remedies  for  illegal  taxation,  8159. 

remedy  in  equity,  8162. 

right  of  stockholders  to  sue,  8167. 
residence  of  corporation  for  purposes  of,  845. 
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Taxation — Continued. 

sale  of  right  of  redemption  by  liquidating  trustees,' 9231. 
situs  for  taxation,  8108,  845. 

realty;  8108. 

personalty,  8109. 

debts,  8115.    ,  . 

debts  owing  foreign  corporations,  8118. 

property  in  transit,  8124. 

rolling  stock,  8131. 

vessels,  8135. 

water  rights  and  watpr  power,  8139. 
tangible  property  as  taxaljle,  8065. 

dividends,  8067. 

earnings  and  receipts,  8066. 
tax  sales,  power  of  corporate  officers  to  purchase  at,  3534-3546. 
taxes  as  preferred  claim,  8685,  9257,  8966,  9260. 

as  operating  expense,  8991,  7867. 

priority  as  against  mortgage,  2431. 

priority  over  receiver's  certificates,  8958. 
territorial  limitations,  8094. 

outside  state,  8095. 

railroad  companies,  8096,  8098,  8099. 

express  companies,.  8098. 

situs  of  debts,  8102. 
valuation  for  taxation  as  basis  of  valuation  for  rate  regulation, 
7847. 

valuation  of  franchises,  7859. 
want  of  corpo^•ate  existence  as  defense,  727. 
who  liable  for  as  between  lessor  and  lessee,  2203. 

III.    Of  Shares  of  Stock,  Shareholders  and  Bondholders. 

bonds  deposited  by  foreign  corporations  as  condition  of  right  to 

do  business,  8196. 
corporate  bonds,  8177. 

place   of  taxation,  8178. 
of  dividends,  6065  note. 

sale  of  stock  for  taxes  as  conversion  of  stock,  5666. 
shares  of  stock,  8172,  55. 

double  taxation,  8024,  55. 

national  bank  shares,  8177.  , 

place  of  taxation,  8182,  5618. 

nonresident-owned  shares  in  domestic  corporations,  8184. 

resident-owned  shares  in  foreign  corporations,  8185. 

national  bank  shares,  8195. 

assessment  and  valuation,  8198. 

pledged  stock,  6647. 

levy  on  sbares  of  stock,  5634. 

remedies  for  illegal  tax  or  assessment,  8201. 

IV.    Exemptions  from  Taxation. 
abandonment,  surrender  or  waiver,  8271. 

by  accepting  amendment  of  charter,  8271. 
acquiescence  in  imposition  of  taxes,  8272. 
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Taxation — Continued. 

abandonment,  surrender  or  waiver — continued. 

failure  to  comply  with  conditions,  8272. 

how  forfeiture  determined,  8272. 
as  "especial  privilege,"  .7567. 
by  constitutional  provisions,  8205. 
by  statutes,  ,8205. 

clear  language  required,  8223,  1742. 

exemption  never  implied,  8224. 

strict  construction  of  statutes,  8227,  8232,  1742. 
consideration  for,  8214. 

necessity,  8214. 

repeal  where  no  consideration,  8215. 
consoHdation.or  merger,  effect  of,  8267,  8363-8366. 

legislative  intent,  8268. 
corporations  exempted,  8233. 

charitable  corporations,  8233. 

educational  institutions,  8238. 

manufacturing  corporations,  8241. 
duration  of  exemption,  8259. 
,  strict  construction,  8260. 
impairment  of  contract,  8217,  7571  note. 

charter  provision  as  contract,  8217. 

decisions  of  courts  not  impairment,  8218. 

where  power  reserved  to  alter,  amend  or  repeal,  8220,  7626. 
power  of  state  to  contract  for,  8205. 

constitutional  prohibitions,  8210. 
property  exempted,  8242. 

gross  receipts  or  earnings,  8242. 

lands,  8243. 

branch  lines,  8243. 

franchises,  8244. 

as  dependent  on  use,  8245. 

property  not  used  in  business,  8247. 

exemption  of  stock  as  exemption  of  property,  8252. 

exemption  of  shares  as  exemption  of  capital  stock,  etc.,  8255. 

exemption  of  property  or  Capital  stock  as  exemption  of  shares, 
8256. 
quasi-public  corporations,  8204,  103. 
taxes  exempted,  8258. 

street  assessments,  8258. 
transfer  of  exemption,  8262. 

on  sale  of  property,  8262. 

on  foreclosure  or  forced  sale,  8262. 

as  franchise,  8263. 

shai-es  of  stock,  8265. 

V.    Particular  Taxes. 

federal  income  tax,  8294. 

incorporation  and  stock  increase  fees,  8278. 

inheritance  and  succession  taxes,  8280,  and  see  Inheritance  Taxes. 

legacy  tax,  liability  of  Unitedi  States  for,  9270  note. 

privilege,  taxes  and  licenses,  8273,  7727  et  seq. 
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Taxation — Continued. 

VI.  Taxation  of  Foreign  Corporations. 
as  denial  of  equal  protection  of  the  laws,  9657,  9458. 
as  impairing  vested  rights,  9481. 

as  interference  with  interstate  commerce,  9632,  9635,  9526,  9517, 
7995,  and  see'  Foreign  Corporations. 
'  of   foreign    insurance    companies   as   interference   with    com- 

merce, 9629. 

of  railroad   or   express   company  as   interference  with   com- 
merce, 9559  et  seq^ 

tax  on  telegrams,  9571. 

imports  in  original  packages,  9598. 
as  "person"  within  statute  relating  to,  9291. 
as  precluded  by  constitutional  provision  as  to  equal  privileges  and 

immunities,   9454. 
as  precluded  by  fact  that  corporation  in  employ  of  federal  gov- 
ernment, 9446,  9449  notes,  9632,  8028. 
as  taking  of  property  without  due  process,  9486-9488. 

privilege  tax,  9486. 
capital  stock  as  taxable,  8084. 
domestication   of  foreign   corporation   for  purposes   of   taxation, 

9301. 
eflfect  of  consolidation  with  domestic  corporation,  8455. 
equality  and  uniformity,  7938,  7950. 
franchises  as  taxable,  8073-8076. 
goods  sold  from  warehouse  or  storage,  9602. 
power  of  foreign  corporation  to  sue  to  recover  back,  9888. 
power  to  tax  foreign  corporation,  9367,  8048,  8073. 

foreign  stock  company,  8051. 

foreign  partnership  association,  8053. 
reciprocal  tax,  9497. 
telegraph  or  telephone  company,  9572. 

tax  on  telegrams  as  interference  with  commerce,  9571. 

Taxicab  Companies 

see-  a'lso  Automobile  Companies. 

as  subject  to  public  service  commission,  7672. 

Teachers 

see  Educational  Institutions. 

Teachers'  Retirement  Fund 

creation  of  trustees  by  special  act,  450  note. 

Telegrams 

see  also  Telegraph  and  Telephone  Companies. 

as  libel,  5238  note. 

blank  as  estoppel,  2968. 

ultra  vires  as  defense  in  action  for  failure  to  send,  2629. 

Telegraph  and  Telephone  Companies 

as  engaged  in  interstate  commerce,  9562,  and  see  infra  as  to  for- 
eign corporations, 
imposing  penalty  for  failure  to  deliver  message  as  interfering 
with  commerce,  9547  note. 
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Telegraph  and  Telephone  Companies — Contifiued.  "" 

as  manufacturing  company,  221. 

as  public  utility  company,  145. 

as  quasi-public  corporations,  107.  '      ; 

construction  of  statutes  as  applicable  only  to  intrastate  business, 

9S4'1.  ,  - 

creating    telephone    company    under    statute    applicable    to    tele- 
graph companies,   198. 
de  facto  corporations,  638. 
discriminations   as   to   stock  ticker   service,  7717,  and  see  Ticker 

Business, 
federal  legislation  as  superseding  state  legislation,  9567. 
foreign  corporations,  see  generally  Foreign  Corporations, 
police  power,  9474  note. 

power  to  require  permit  and  license  fee,  9368. 
prohibiting  limitation  of  liability  for  negligence,  9454. 
as  denial  of  equal  protection  of  the  law,  9463, 
as  taking  of  property  without  due  process,  9489. 
tax  or  license  fee   on   as  (interference   with  pommerce,  9526, 
9572,  9636. 
license  tax  on  intrastate  business,  9555. 
license   fee   on  poles  and  wires   used   in  interstate  busi- 
ness, 9551. 
power  of  state  to  tax  messages  wholly  within  state,  9532. 
injunction  against  municipality,  5152. 
injunction  against  overcharges,  5155. 

knowledge  of  by-laws  as  imputed  to  stockholder,  1024  note, 
license  fee,  7736,  9551. 

mandamus  to  compel  performance  of  duties,  5079-5080. 
mortgage  as  including  franchises,  2253. 
ownership  of  by  railroad  company  as  affecting  corporate  identity, 

63.  •      ,  ,    ,  .  , 

powers,  1840.  > 

eminent  domain,  2549. 

executing  negotiable  paper,  1906. 

mortgage  of  after-acquired  property,  2247. 

transfer  of  corporate  property,  2169,  2170. 
rates,  fixing  as  denial  of  equal  protection  of  the  laws,  7790,  and 

see  Rates, 
receivers,  six  months'  rule,  8994. 

regulation   of   by   government,   7754-7762,   7669,  and  see   Govern- 
mental Control. 

wires,   7755. 

ticker  service,  7755. 

poles,  7755. 

underground  wires,  7760. 

physical  connection  of  lines,  7761. 
.    regulation  by  federal  government,  7663. 

jurisdiction  of  public  service  commission,  7673. 

jurisdiction  of  Interstate   Commerce  Commission  over,  7664.' 

as  denial  of  equal  protection  of  the  laws,  7709. 

as  interference  with  interstate  commerce,  7688,  7683. 

requiring  railroad  to  install  telephone  in  station,  7739, 
IX     Priv.   Corp.— 74 
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Telegraph  and  Telephone  Companies — Cont'nued. 

subscription  for  stock  where  business  an  infringement,  11S6.  ' 
taxation  of  by  state,  8046. 

as  class  legislation,  7947. 

as  interference  with  interstate  commerce,  8010,  8001,  7992. 

valuation  of  for  taxation,  81S2. 
telegrams,  see  Telegrams, 
ticker  service,  see  Ticker  Business, 
wires  as  real  estate,  22S1. 

Telegraph  Operator 

service  of  process  on,  4428. 

Teller 

notice  to  as  notice  to  bank,  3467. 
service  of  process  on,  4434  note. 

Temperance  Society 

voluntary  dissolution,  9067  note,  9070  note,  9074. 
effect  of  on  title  to  property,  9192.  ' 

Tenant 

see  generally  Leases. 

for  life,  see  Life  Tenants. 

in  common,  see  Tenants  in  Common. 

joint,  see  Joint  Tenants. 

Tenants  in  Common 

corporation  as,  1806,  2027,  2039. 
incorporation  of,  812-814. 
liability  of  stockholders  as,  7256. 

Tender  - 

as  condition  to  rescission  of  purchase  of  stock,  6603. 

as  condition  to  suit  by  pledgor  against  pledgee,  6702. 

as  condition  to  suit  on  contract  to  purchase  stock,  6596. 

by  pledgor  of  stock,  6695. 

of  stock  as  condition  to  action  on  stock  subscription,  1296,  1301. 

of  stock  sold,  6592. 

of  stock  to  seller  for  repurchase,  6586,  6S87. 

Tenure 

of  office,  see  Officers. 

Term 

of  office,  2996-3000,. and  see  Officers. 

Termination 

of  agency  as  affecting  right  to  serve  process  on  agent,  10421. 

of  common-law  corporation,  10495,  and  see  Massachusetts  Trusts. 

of  corporate  life,  see  Dissolution,  Time. 

of  office,  see  Officers. 

of  receivership,  9256,  and  see  Receivers. 

Terms 

see  Subscriptions  to  Stock. 
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Territorial  Limits 

see  Place,  Outside  State,  Foreign  Corporations. 

Territories 

see  also  District  of  Columbia. 

as  corporations,  111. 

corporation  created  by  Congress  for  as  foreign  corporation,  9272. 

corporations  created  by  as  foreign  corporation,  9276. 

effect  of  subsequent  admission  as  state,  9277. 

jurisdiction  of  federal  courts  over,  9277. 
creation  of  corporations  in,  173,  360,  361. 

control   of   Congress   over   corporations   created  under   terri- 
torial laws,  7S67. 
power  to  exclude  or  impose  conditions  on  foreign  "corporations, 
9369,  990S. 

rule  of  comity,  9372. 

Testators 

see  Estates  of  Decedents. 

Theaters 

contract   for   advertisement   on   curtain   as   interstate    commerce, 

9617  note, 
contract  to  produce  play  as  constituting  doing  business  by  foreign 

corporation,  9979  note. 

Theatrical  Companies 

as  mercantile  corporation,  8805. 

as  trading  company,  8805. 

foreign  corporations,  what  constitutes  doing  business,  10020. 

lease  of  part  of  opera  house,  2182  note. 

principal  place  of  business,  874. 

Theft 

see  Larceny. 

Theosophy 

nature  of  corporation,  138,  140. 

Thereupon 

meaning  of  word,  423. 

Thief 

see  Larceny. 

Ticker  Bus'ness 

actions  by  foreign  corporations,  9890. 
as  interstate  commerce,  9576. 
power  of  telegraph  company  to  engage  in,  1840. 
requiring  service,  7755. 
discriminations,  7717. 

Tickets 

requiring  sale  of  on  street  cars,  7752. 
transfers,  see  Street  Car  Companies. 

Timberland 

power  of  corporation  to  purchase,  2045. 
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Time  ■ 

acceptance  of  chapfer,  469. 

acceptance  of  underwriting  agreement,  957;  , 

action  against  corporation  as  condition  precedent  to  actron' against 

stockholders,  7414. 
action  to  enforce  statutory  liability  of  officers,,  3903. 
actions  for  calls,  on,  stock  subscription,  1465,  1477. 
after-acquired  property,  see  After-acquired  Property, 
allowing  time  to  pay  in  foreclosure  decree,  2374. 
annual  reports,  4166. 

application  to  set  asjde  judicial  or  execution  sale,  3545. 
appointment  of  receiver,  8892. 

•  in  connection  with  dissolution  proceedings,,  ?24/'.. 
as  of  what  time  claims  against  dissolved  corporation  determined, 

9259. 
attaching  of  lien  of  mortgage  on  after-acquired  property,  2270. 
calls  on  stock  subscriptions,  1469,  1523.  ,  ■,     •    ■ 

commencement  of  corporate  existence,  374.  r 

consent  of  stockholders,  2934. 

continuation  of  corporate  life  after  dissolution,  9223: 
conversion  of  Stock  into  bonds,  6052.  * 

corporation  as  de  facto  one  after  expiration  of  charter,  576. 
determination  of  profits,  right  to  declare  dividend,  6091. 
disaffirmance  of  unauthorized  contract  or  act  of  officer  or  agent, 

3411.  '        ,  -     .     ,    .    ;. 

dissolution  of  corporation  by  expiration  of  time,  9026, 

duration  of  common-law  corporation,   10495,  and  see  Massachu- 

sjetts  Trusts, 
duration  of  consent , by  foreign  corporation  to  service  ,of  process 

on  agent,  9927. 
duration  of  consolidated  corporation,  8343. 
duration  of  corporate  life,  882,  9026. 

statement  as  to  in  incorporation  papers,  400. 

foreign  corporations,  9516. 

extension,  883-898.  .: 

continuation  for  limited  tithe  after  dissolution,  9220. 

effect  of  expiration  of  statutory  extension   of  corporate  life 
after  dissolution,  9226.        ,  . ; 
duration  of  corporate  office,  2996-3001. 
duration  of  exemption  from  taxation,  8259. 
duration  of  franchises,  2127-2130. 
duration  of  lease,  2207. 

duration  of  liability'on  bonds  of  officers,  2990. 
duration  of  proxy,  2840. 

duration  of  title  of  corporation  to  real  property,  2064. 
exchange  of  bonds  for  stock  or  new  bonds,  1968. 
exercise  of  corporate  powers,  1781. 
extension    of   corporate   life   as   violation    of   prohibition    against 

grant  of  corporate  power  by  special  act,  465. 
extension  of  time  for  payment  as  discharging  liability  of  stock- 
holders for  corporate  debts,  7496. 
failure  to  commence  business  within  specified  time  as  dissolving 

corporation,  9043. 
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Time— Continued. 

filing  incorporation  papers,  437. 

fixing  compensation  of  officers,  4007. 

foreclosure  of  mortgage,  2341. 

laches,  see  Laches. 

lapse  of  as  releasing  underwriter,  967. 

length  of  contract  directors  may  make,  3160. 

length  of  contract  manager  may  make,  3281,  3288. 

length  of  contracts  of  employment  by  president,  3207. 

length  of  notice  of  directors'  meetings,  3067. 

length  of  notice  of  stockholdei-s'  meeting,  2738. 

maturity  of  mortgage,  2337-2341. 

meetings  of  directors,  3051-3053. 

meetings  of  stockholders,  2718,  2722. 

notice  of  meeting  to  organize  corporation,  515. 

of  obtaining  knowledge  as  affecting  imputation  to  corporation, 
3446-3450. 

of  insolvency,  presumption  as  to,  8613. 

of  nonuscr  of  franchise  as  ground  for  forfeiture  of  charter,  9117. 

of  suspension  of  business  as  ground  for  dissolution  of  corpora- 
tion, 9121. 

of  transfer  of  corporate  bonds  as  determining  whether  transferee 
bona  fide  holder,  1982. 

organization  of  corporation,  491. 

payment  of  calls^  1538. 

payment  of  dividends,  6115. 

payment  of  license  fee,  9916. 

performance  of  contract  for  sale  of  stock,  6591. 

ptjlls  kept  open  at  stockholders'  meeting,  2766. 

presenting  claims  against  receiver,  8961. 

proving  claims  after  dissolution  of  corporation,  9257. 

publication  of  incorporation  papers,  416-418. 

ratification,  3402. 

I'egylating  running  time  of  trains,  7745. 

service  of  process,  4462-4465. 

statute  of  limitations.  See  Limitation  of  Actions. 

street  car  service,  regulation  of,  7753. 

to  exercise  option  to  require' repurchase  of  stock,  6585. 

to  join  in  reorganization  agreement,  8518. 

to  secure  reinstatement  as  member,  6766. 

to  which  priority  of  operating  expenses  before  appointment  of  re- 
ceiver extends  back,  9006. 

when  consolidation  of  corporation  takes  effect,  8459. 

when  debt  contracted  as  affecting  liability  of  officers  for  corpo- 
rate debts,  3890. 

when  dissolution  of  corporation  takes  effect,  9175. 

when  dividend  earned,  as  determining  right  of  life  tenant  to,  6170 
et  seq. 

when  stock  may  be  transferred,  6261. 

when  title  passes  on  sale  of  stock,  6570-6573. 

Timekeeper 

service  of  process  on,  10346  note. 
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Tin  Cans 

monopoly,  5526  note. 

Title 

see  also  Ownership. 

color  of,  see  Color  of  Title. 

corporate  books  and  records  as  evidence  of,  4067. 

corporate  name,  see  Name  of  Corporation. 

estoppel  to  attack  title  of  officer,  2968. 

Massachusetts  Trust  agreement,  10478. 

of  de  facto  corporation,  634. 

of  liquidating  trustees  after  dissolution,  9230. 

of  officer  or  agent  as  affecting  right  to  serve  process  on,  10343. 

of  purchaser  at  foreclosure  sale,  2389-2401. 

of  purchaser  at  receiver's  sale,  8923. 

of  receiver,  8901,  9251. 

of  statutes,  348-353. 

as  affecting  nature  of  as  creating  corporation,  452. 

as  controlling  domestication  of  foreign  corporation,  9307. 

of  transferee  of  stock,  6294,  and  see  Transfers  of  Stock, 
where  transferor  had  no  title,  6432. 

power  to  acquire  before  corporation  comes  into  existence,  877. 

power  to  take  title  before  organization,  486. 

remedies  to  try  title,  see  Ejectment,  Trespass  to  Try  Title,  Quiet- 
ing Title,  Quo  Warranto. 

to  corporate  assets  after  dissolution,  9189. 

to  corporate  property  as  vested  in  stockholders,  SO. 
■  to  corporate  real  estate,  2062. 

to  office,  see  Officers. 

to  real  estate  after  statutory  extension  of  corporate  life  after  dis- 
solution, 9226. 

to  stock  as  affecting. right  to  levy  on,  5647,  5648. 

to  stock  as  prerequisite  to  action  for  conversion  of,  5659. 

transfer  of,  see  generally  Transfers  of  Property. 

where  corporation  succeeds  partnership   or  association,  769- 
786. 

warranty  of  on  sale  of  stock,  6580,  6582. 

Tobacco  Companies  . 

combination  as  restraint  of  trade,  5520,  5466  note. 

Toll  Bridge 

see  Bridge  Companies. 

Toll  Roads 

see  Turnpike  Companies. 

Tolls 

see  also  Rates. 

power  to  charg-e.  1819. 

receiver  to  collect,  8857. 

right  to  collect  as  franchise,  2119. 

Tont'ne  Companies 

who  are  members,  6724  note, 
who  are   stockholders,  6890. 
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Torts 

I.    In  General. 

action  by  foreign  corporation  for,  9433,  9885. 

as  barred  by  failure  to  comply  with  statutes,  10099. 
as  debts,  7210. 

assault,  see  Assault  and  Battery, 
by  or  against  de  facto  corporation,  651. 
claims  for  as  operating  expense  of  receiver,  90O3,  8990. 
conspiracy,  see  Conspiracy, 
conversion,  see  Conversion,  Trover, 
death  by  wrongful  act,  see  Death  by  Wrongful  Act. 
false  imprisonment,  see  False  Imprisonment. 
false  representations,  see  Fraud, 
inducing  corporation  not  to  declare  dividend,  6257. 
infringement,  see   Infringement, 
liability  of  associates  where  no  de  jure  or  de  facto  corporation, 

7548. 
liability  of  lessee,  2220,  2221. 
liability  of  lessor,  2210-2217. 
liability  of  officers  for,  3770-3803,  and  see  Liabilities  of  Officers. 

officers  and  stockholders  of  foreign  corporation,  10070. 

statutory  liability  of  officers  on  claims  for,  3897. 
liability  of  receiver  for,  8943. 

torts  before  his  appointment,  8943. 

torts  of  employees,  8943. 

torts  of  predecessor,  8924. 
liability  of  stockholders  for,  7147. 

torts  of  corporation,  52. 

statutory  liability,  7210. 
liability  of  trustee  of  common-law  corporation  for,  10502,  and  see 

Massachusetts  Trusts, 
particular  torts,  see  name  of  tort  such  as  Negligence,  Death  by 

Wrongful  Act,  etc. 

II.    Liability  of  Corporation  for. 

chapter  on,  S17S-5368,  vol.  5. 

assumption  of  indebtedness  as  including  liability  for  torts,  8381. 
breach  of  special  duty,  5288-5329. 
V     duties  of  carriers,  5290-5329. 

arrest  of  passenger  by  public  police  officer,  5314. 

exemplary  damages,  5321. 
charitable  corporations,  5330. 
de  facto  corporations,  651. 
defense  of  ultra  vires,  5197. 
dissolution  of  corporation  as  affecting  liability  for,  9195. 

torts  after  dissolution,  9196. 

right  of  corporation  to  sue,  9196. 
effect  of  legislative  authority,  5177. 

negligence,  5186. 
estoppel  to  deny  corporate  existence  of  wrongdoer,  727. 
exemplary  damages,  5274,  5321. 

particular  torts,  5284. 
foreign  corporations,  9892. 
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Torts — Continued. 

general  rule,  S17S,  4250. 
governing  rules,  5201. 

acts  of  agents  within  scope  of  authority,  5203. 

acts  outside  scope  of  authority,  5206. 

ratification,  5213. 
joint  and  several  liability,  5270. 
judgments  for  as  lien  prior  to  mortgage,  2429. 
jurisdiction  of  courts  over  actions  against  foreign  corporations  for, 
10224  et  seq. 

place  where  committed  as  determining  jurisdiction  of  action 
against  foreign  corporation,  10220  et  seq. 
liability  for  as  debts,  4183. 

liability  of  consolidated  company  for  torts  of  constituent  com- 
pany, 8378,  8386. 
liability  of  corporation  for  torts  of  another  company  on  ground 

of  stock  control,  8402. 
liability  of  corporation  for  torts  of  receiver,  8913. 
liability  of  purchasing  corporation  for  torts  of  seller,  8392. 
liability  of  reorganized  company  for,  8592,  8599. 
notice  to  officers  or  agents  as  notice  to  corporation,  3429. 
particular  torts,  5215  et  seq. 

assault  and  battery,  5215. 

conspiracy,  5221. 

conversion,   5222. 

death  by  wrongful  act,  5257. 

false  imprisonment,  5223. 

fraud  and  deceit,  5228. 

libel,  5234,  5195  note. 

malicious  prosecution,  5223,  5194  note, 

negligence,  5250. 

nuisance,  5254,  5182  note. 

slander,  5240. 

trespass,  5256. 

acts  of  special  policemen,  5258. 
retention  of  employee  as  ratification  of,  3410. 
right  to  sue  for  before  corporation  comes  into  existence,  878. 
torts  involving  intent  and  malice,  5187. 
ultra  vires  as  defense,  5197. 
venue  of  actions,  4384. 

'  Total 

see  Amount. 

Town 

as  quasi  corporation,  115. 
supervisor  as  corporation  sole,  83. 
supervisor  as  quasi  corporation,  118. 
township  trustees  as  corporation,  450  note. 

Trackage  Agreements 
as  leases,  2199. 

Tracks 

see  also  Railroad  Companies,  Street  Railroa'J  Ccmpanieji- 
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Tracks— Continued. 

,  requiring  fencing  of,  7749. 
requiring  lighting  of,  7747,  77S4. 
requiring  shifting  of,  7738. 
revocation  of  right  to  lay  second  track,  7738. 
spurs,  requiring  construction  of,  7746,  and  see  Spur  Tracks. 

Trade 

see  also  Business. 

as  commerce,  see  ComJnerce. 

as  exchange,  see  Exchange. 

boards  of,  see  Exchanges,  Board  of  Trade. 

meaning  of,  S462. 

Trade-Marks  and  Trade  Names 

anti-trust  statutes  as  affecting,  SSOS. 

as  consideration  for  issue  of  stock,  S819. 

as  included  in  assignment  for  benefit  of  creditors,  8630. 

coiporate  name  as,  16S3,  1665. 

corporate  name  as  infringement  of,  1665,  1643  note. 

injunction  to  protect,  1643. 

Trade   Secrets 

in  corporate  books  as  excuse  for  failure  to  produce,  4077. 
restraining  officers  from  disclosing  or  using,  3520. 

Trade  Unions 

see  Labor  Unions. 

Trading    Corporations 

powers,  1841. 

purchase  of  land,  2040. 

surety  or  guarantor,  1872. 

taking  property  in  payment  of  debt,  2043. 
powers   of  manager,  3277. 
powers  of  president,  3202. 
what  are,  121,  229,  8805. 

ice  company  as,  9221  note. 

Trading  Stamps 

forbidding  use  of  by  nonsubscribing  merchants,  5555  note, 
sale  of  as  interstate  commerce,  9623.  ^ 

Traffic  Agreements 

see  Railroad  Companies. 

Traffic  in  Stock 

see  Sales,  Stock,  Transfer  of  Stock,  Holding  Companies. 

Traffic  Solicitors 

acts  of  as  doing  of  business  by  foreign  corporation,  9985. 
service  of  process  on,  10385  note. 

Trains 

see  Cars,  Dining  Cars,  Railroad  Companies,  Sleeping  Gar  Com- 
panies. 
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Tram  Roads 

exception  of  as  class  legislation,  7706. 

Tramp  Corporations 

what  are,  9418. 

Transact  Business 
meaning  of,  9890. 

Transactions 

see  Business,  Contracts,  Sales,  Pledges,  Transfers  of  Property, 
Transfers  of  Stock,  Powers  of  Corporations,  Exchange,  Gifts, 
Leases,  Mortgages,  etc. 

Transcontinental  Railway 

see  National  Corporations. 

Transfer 
«    meaning  of,  8742. 

Transfer  Agent 

liabilities,  6472,  6435  note. 

for  refusal  to  register  transfertof  stock,  6403. 
signature  of  certificate  of  stock,  6327. 

Transfer  Books 

see  Stock  Transfer  Book. 

Transfer  of  Property 

Chapter  32  in  volume  2  is  entitled  "Alienation  of  Property  and 
Franchises."  Transfer  of  stock  is  treated  of  in  the  chapter  on 
"Stock  and  Stockholders"  and  indexed  separately  hereafter 
under  the  head  Transfer  of  Stock.  Reference  should  also  be 
made  to  such  titles  as  Deeds,  Leases,  Conveyances,  Sales, 
Purchases,  Exchange,  Gifts,  Pledges,  Mortgages,  etc. 

chapter  on,  2139-2179,  vol.  2. 

after  appointment  of  receiver,  8903.  . 

after  dissolution  of  corporation,  9194. 

power  to  transfer  for  limited  time  after  dissolution,  9224. 

as  affected  by  subsequent  dissolution  of  corporation,  9193. 

as  doing  of  business  iDy  foreign  corporation,  10023. 

as  fraudulent,  see  Fraudulent  Conveyances. 

as  voluntary  dissolution,  9062. 

assignments,  see  Assignments. 

by  quasi-public  corporations,  2167-2172. 
property  not  needed,  2170. 
consent  of  public  service  commission,  2171. 
statutory  prohibition,  2171. 
transfer  to  city,  2172. 
rights  of  creditors,  2172. 

conveyances,  see  Conveyances,  Deeds,  Mortgages,  Leases. 

dedication,  see  Dedication. 

exchange  of,  see  Exchange. 

gift  of,  see  Gifts. 

holding  companies,  see  Holding  Companies. 
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Transfer  of  Property — Continued. 

liability  of  transferee  for  debts  of  transferor 

on  transfer  of  all  of  corporate  property,  8388  et  seq. 

on  incorporating  partnership  or  association,  789  et  seq. 
of  all  of  property  of  corporation,  2154,  6822. 

where  necessary,  2156,  6822. 
;      where  not  necessary,  2158,  6823. 

of  quasi-public  corporations,  2167,  6824. 

of  property  held  in  trust,  6824. 

where  part  of  business,  2165,  6825. 

statutory  authority,  2,165,  2161,  6825. 

lease,  6826,  2186-2195. 

right  of  state  to  object,  2154, 

right  of  creditors  to  object,  21S5. 

rijghts  of  minority  stockholders,  2156-216S. 

for  stock  of  another  company,  2162,  6827. 

effect  of,  2166. 

as  creating  new  corporation,  8309. 

as  consolidation,  8309-8311. 

as  dissolving  corporation,  9051. 

as  ground  for  dissolving  corporation,  9124. 

as  fraudulent,  8665,  8393,  and  see  Fraudulent  Conveyances. 

as  including  all  powers  and  immunities  of  transferor,  8348. 

as  including  licenses,  8348. 

as  including  franchises,  8348. 

liability  of  transferee  for  debts  of  transferor,,  8388  et  seq. 
express  assumption  of  debts,  8379. 
fraud,  8393. 

liability  of  transferee  for  torts  of  transferor,  8392. 
of  bills  and  notes,  1909. 
of  bond  coupons,  2009. 

of  choses  in  action,  2142,  and  see  Assignments, 
of  corporate  bonds,  '1966. 

transferee  as  bona  fide  holder,  1980-1987. 
of  corporate  property  in  general,  chapter,  on,  2138-2179,  vol.  2. 

implied  power  of  corporation,  2139. 

surplus,  2141. 

property  taken  as  security,  2141. 

to  pay  debts,  2144. 

for  benefit  of  officer,  etc.,  2144.  . 

trust  property,  2145. 

statutory-prohibitions  or  restrictions,  2146. 

consent  of  stockholders,  2147. 
of  exemption  from  taxation,  8262. 
of  franchises,  2172-2179. 

franchise  to  be  a  corporation,  2172. 

special  franchises,  2173. 

to  municipality,  2176. 

legislative   authority,  2177. 

ratification,  2179. 

effect,  2179. 
of  stock,  see  Transfer  of  Stock, 
restrictions,  see  Restrictions  on  Alienation. 
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Transfer  of  Property — Continued. 

revenue  laws,  see  Revenue  Laws, 
sales  of  in  general,  see  Sales, 
to  effect  reorganization,  8489. 
what  law  governs,  9698. 

Transfer  of  Stock 

In  volume  6  arc  the  subdivisions  of  the  chapter  on  "Stock  and 
Stockholders"  relating  to  transfers  of  stock.  Commencing. on 
page  6257  with  the  subdivision  The  Right  to  Transfer 
Shares,  and  followed  by  subdivisions  relating  to  negotiabil- 
ity of  stock  certificates  and  title  of  bona  fide  transferees 
(XX),  modes  of  transferring  shares  including  registration 
(XXI),  effect  of  unregistered  transfers  (XXII,),  refusal  to  rec- 
ognize and  register  transfers  (XXIII),  forged  and  unauthor- 
ized transfers  and  transfers  in  breach  of  trust  (XXIV),  the 
whole  subject  is-  treated  of.  Succeeding  subdivisions  in  the 
same  volume  treat  of  Contracts  for  the  Sale  of  Shares  (see 
Sales),  pledges  of  stoclc  (see  Pledges),  and  mortgages  and 
leases  of  stock  (see  Mortgages,  Leases). 

I.  In  General. 

II.  Power  to  Transfer." 

III.  Mode  of  Transferring. 

IV.  Registration. 

V.  Refusal  to  Register  Transfer. 

VI.  Effect  of. 

VII.  Effect  of  Unregistered  Transfers. 

VIII.  Unauthorized  and  Forged  Transfers. 

I.    In  General. 

blue  sky  law,  see  Blue  Sky  Law. 
bona  fide  purchasers,  6302. 

effect  of  notice,  6302. 

recitals  in  certificates  as  notice,  6303. 

charter  or  statutory  provisions  as  notice,  6303. 

by-laws  as  notice,  1085  et  seq. 
by-laws  as  to,  1079. 

power  to  adopt,  1079. 

prohibiting  transfers,  1080. 

restrictions  on  transfers,  1080-1085. 

option  to  corporation  before  sale  to  third  person,  1081-1083. 

protective 'regulations,  1085. 

book  entries,  1086. 

effect,  1087-1091. 

waiver,  1089,  1090. 
effect  of  dissolution  of  corporation  on,  9187. 
gifts  of,  see  Gifts. 

in  common-law  corporation,  10491.  and  see  Massachusetts  Trusts, 
lis  pendens,  6291. 
nature  of  as   proxy,  2831. 
power  of  court  to  compel  foreign  corporation  to  transfer,  9680 

notes. 
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Transfer  of  Stock — Continued.  '■    •  . ,   ■    ■' 

sales  of  stock  and  contracts  of  sale,  see  Sales, 
time 

restrictions  on,  6261. 

pending  judicial  proceedings,  6291. 
title  of  transferee  or  purchaser,  6294. 

as  affected  by  non-negotiability,  6294,  6299. 

secret  liens,  6299. 

secret  trusts,  6299. 

latent  equities,  62^9. 

as  dependent  on  being  bona  fide  purchaser,  6302. 
validity  of  transfer  where  in  effect  merely  a  proxy,  2828. 
what  law  governs,  6288. 

II.    Power  to  Transfer. 

agreements  affecting,  6264  et  seq. 

restriction  of  alienation  invalid,  6264. 

reasonable  agreements,  6265.         -  ' 

prior  right  of  corporation  or  stockh'olders  to  pui-chase,  6266. 
before  payment  for,  62S9. 
by-law  restrictions,  1079  et  seq. 
charter  or  statutory  restrictions,  6260-6264. 

option  of  corporation  to  purchase,  6262. 
effect  of  lien  on  stock,  5976. 
general -rule,  6257. 
pledgor  of  stock,  6646. 

power  to  make  not  distinguishing  feature  of  corporation,  IS. 
restrictions  in  stock  certificates,  6269. 
transfers  after  dissolution,  6271. 
transfers  by  or  to  officers,  6270. 

transfers  to  other  corporations,  6270.  ,  ,    , 

validity  of  by-laws  necessary  to  protect  corporation,  1085. 

III.    Mode  of  Transferring.  ,    . 

assignment  in  blank,  6308,  6310.         .   ,  '  '  ' 

assignment  on  separate  paper,  6306.     ;. 

delivery  and  indorsement,  6298',  6306. 

delivery  and  written  transfer,  6305. 

delivery,  without  indorsement  or  assignment,  6314. 

sufficiency  of,  6314. 

Uniform  Stock  Transfer  Act,  6315. 
general  rules,  6304.  ';- . 

necessity  for  delivery,  6311. 

mode  of  delivery,  6312.  '     ' 

constructive  delivery,  6312. 

presumptions,"  6313.     ■:  .. 

of  certificate  where  separate  transfer  delivered,  6313.  , 

Uniform  Stock  Transfer  Act.  6314. 
publication  of  notice  of,  7293,  7299.      :- 
recording  or  filing,  6315.  ■  '  ' !, 

registration,  see  infra.     - 
seal,  6306,  6311.  :  ,. 
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Transfer  of  Stock — Continued. 

statutory  requirements,  6316. 

effect  of  noncompliance  with,  6317. 

waiver  of,  6317. 

Uniform  Stock  Transfer  Act,  6309. 

IV.    Registration. 
effect  of  want  of,  see  infra, 
mode  of  making,  6324. 

special  book  for,  6324. 

by-laws,  6326. 

waiver  of  requirements,  6328. 
mode  of  procuring,  6323. 

appearance  in  person,  6323. 

oral  request,  6324. 

on  whom  demand  made,  6329. 
necessity  for,  6317. 

under  charter  or  statutory  provisions,  6318. 

purpose  of  requirement,  6318-6322. 

effect  of  recitals  in  certificates,  6322. 

to  make  holder  eligible  to  office,  2978. 

V.    Refusal  to  Register  Transfer. 
duty  of  corporation  to  make,  6386. 
justification  for  refusal,  6406. 

necessity  for,  6406. 

want  of  ownership,  6406. 

illegal  issue  of  stock,  6407. 

noncompliance  with  by-laws,  6407,  6408. 

lien  on  shares,   5977. 

attachment  of  stock,  6408,  6409. 

transferee  business  rival,  6409. 

conflicting  claims,  6409. 

inadequacy  of  consideration  for  transfer,  6412. 

illegality  of  consideration  for  transfer,  6412. 

invalidity  of  transfer  as  between  parties,  6412. 

motive  for  transfer,  6413. 

want  of  proof  of  authority,  6415. 

stock  held  in  fiduciary  capacity,  6417. 

failure  to  produce   or  surrender  original  certificate,  6419. 
remedies  for  refusal,  6387-6406. 

suit  in  equity  to  compel,  6387. 

mandamus    to    compel,.  6393. 

action  against  corporation  for  damages,  6399. 

action  against  former  owner,  6403. 

action  against  officer  or  agent,  6403. 

summary  statutory  proceedings,  6404. 

right  of  pledgee  to  compel,  6650. 
right  of  holder  to  require,  6384. 

VI.    Effect  of. 
after  execution  returned  nulla  bona  against  corporation,  4872. 
agreements  of  transferor  as  binding  on  transferee,  8409. 
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Transfer  of  Stock — Continued. 

as  disqualifying  corporate  officer,  2999. 

as  doing  of  business  by  foreign  corporation,    10024. 

assessments  on  shares,  6287. 

transferor  as  subject  to  assessments,  7531. 
assignee  as  bound  by  acts  of  assignor  as  to  issuance  of  preferred 

stock,  6006. 
assignee  of  stock  as  bound  by  void  by-laws,  6267,  6268. 
calls,  liability  for,  6274-6287,   7060. 

date   of  call   as   controlling  6277. 

agreements  as  to,  6277. 

fictitious  transfer,  6278. 

unaccepted  transfer,  6278. 

estoppel  of  corporation,  6279. 

charter  or  statutory  provisions,  6279. 

stock  issued  as  full  paid,  6280. 

stock  not  showing  whether  full  paid,  6282. 

watered  stock,  6284. 

defenses,  6287. 
dividends,  right  to,  6144,  6254. 

executory  contract  to  sell,  6147. 

sale  for  future  delivery,  6147. 

agreements  as  to,  6149. 
effect  of  levy  on  before  transfer,  4856.  ,  ' 

effect  of  watered   stock  as  against  transferee,  5915. 

effect   on   liability   to   creditors   where   stock  watered   or   fic- 
titiously paid-up,  5946. 
estoppel   of   transferor   as    extending   to    transferee,    7542. 

assent  of  assignor  to  assessment  as  binding  on  assignee,  7522. 
general  rules,  6272. 
lien  of  corporation  on  as  against  transferee,  5951  et  seq.,  and  see 

Stock. 
on  liability  of  holder  for  corporate  debts,  7284  et  seq. 
on  liability  on  unpaid  subscriptions,  7060.     , 
on  liability  on  watered  or  fictitiously  paid-up  stock,  5946. 
on  liability  to  repay  dividends,  6219. 
on  right  to  set  off  dividends  against  debts,  6142. 
on  right  to  sue  for  conversion,  6288. 
right  of  assignee  in  bankruptcy  to  reject,  6288. 
right  of  transferee  to  attack  consolidation  of  corporation,  8419. 
right  of  transferee  to  avoid  ultra  vires  acts,  2589. 
right  of  transferee  to  complain  of  watered  or  fictitiously  paid-up 

stock,  5915-5917. 
who  may  vote,  2794. 

VII.     ErFECT  OF  Unregistered  Transfers. 

as  affecting  liability  to  creditors,  7309. 

as  against  bona  fide  purchasers  or  pledgees  from  apparent  owners, 
6381. 

effect  of  notice,  6382. 

what  constitutes  notice,  6383. 
as  against  corporate  creditors,  6358. 

refusal  of  corporation  to  make,  6360. 


11082  INDEX. 

,  [References  are  to  pages.^ — Vol.   1,   pp.   1-1114;  Vol.    2,    pp.    1116-2223;  Vol.    3,   pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5,    pp.    4673-5986;    Vol.    6.    pp.    6987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    S606-9898;    Vol.    9,    pt.    9899-10622.] 
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as  against  corporation,  6344-6358. 

general  rule,  6344. 

right  to  vote,  6346. 

qualification  for  office,  6347. 

liability  for  calls,  6348. 

payment  of  dividends,  6349-63S2. 

distribution  of  assets,  6352. 

right  to  bring  stockholders'  suits,  6353. 

lien  on  shares,  6354. 

waiver  or  estoppel,  6354. 

on  refusal  of  corporation  to  register,  6356. 
as  against  creditors  of  transferor,  6361. 

right  to  levy^j  6361. 

where  failure  to  register  fault  of  corporation,  6376. 

transfer  as  fraudulent,  6377. 

unregistered  pledge  of  shares,  6380. 

liability  for  corporate  debts,  7257,  7261. 
as  between  the  parties,  633176344. 

validity,  6331. 

representatives   of   parties,  6335. 

equitable  title,  6336. 

legal  title,  6338. 

transferor  as  trustee,  6340. 

duty,  to  procure  registration,  6341. 

right  to  dividends,  6342. 

liability  on  calls,  6343. 

right  of  unregistered  transferee  to  sue,  6890. 

VIII.    Unauthorized  and  Forged  Transfers. 

duty  of  corporation  as  to,  6420. 

reasonable  care,  6421. 

inquiries,  6424. 

effect  of  good  faith,  6426. 

effect  of  want  of  negligence,  6426. 

without  surrender  of  original  certificate,  6427* 
estoppel  of  true  owner  to  assert  title,  6477. 

reason  for  rule,  6481. 

negligence  as  proximate  cause,  6481. 

blank  indorsement,  6482  et  seq. 

delivery  of  key:,  to  box,  6482. 

delivery  as  security,  6486  et  seq. 

effect  of  notice,  6488. 

what  constitutes  notice,  6490-6492. 

consideration,  6491. 

nonregistration,  to  apparent  owner,  6492. 

negligence  of  guardian,  6493. 
liability  of  bailee,  conversion,  6476. 
liability  of  corporation 

to  holder  of  prior  equitable  title,  6467. 

to  transferee,  6471. 
liability   of  purchaser   of  new   certificate,  6472. 
liability  of  selling  agent,  6475. 
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liability  of  stockholder,  6475. 

liability  of  subscribing  witnesses,  6477. 

liability  of  transferee  >    !.■ 

to  true  owner,  6468. 

to  corporation,  6469. 
liability  of  vendor  for  conversion  after  sale,  6476. 
remedies  of  owner  against  corporation,  6463. 

action  for  damages,  6464. 

suit  in  equity,  646S. 

limitation  of  actions,  6466. 
rights  of  purchaser  of  new  certificate,  6472. 
title  of  transferee,  6432.  ' 

forged    assignment,    6433. 
transfers  by  particular  persons 

agents,  6437. 

executors  or  administrators,  6452. 
liability  of  corporation,  6456. 

guardians,  6461. 

trustees,  6439. 

effect  of,  notice,  6440. 
title  appearing' on  papers,  6442. 
use  of  word  trustee,  6448. 
liability  of  corporation,  6444. 
transfers  by  persons  legally  disabled,  6436. 

infant,  6436. 

married  woman,   6436. 
under   decree  of  court,  6432. 

Transfers 

see  Street  Car  Companies. 

Transitory  Actions 

see  also  Venue. 

action  for  torts  against  foreign  corporation,  9894,  10222  et  seq. 

Transmission  Companies 
what  are,  7673. 

Transportation  ' 

see  Carriers,  Shipping,  Railroad  Companies,  etc. 

Transportation  Companies 

what  are,  7672,  130. 

Traveling 

expenses  of  receiver,  8932. 

Traveling  Salesmen 

as  employee,  Ijifeorer  or  clerk  within  priority  .st9.tutes,  89§5,  7217. 
imposing  conditions  on  sales  by  as  interference  with'  commerce, 
9526,  9582,  9588,  9585.  .....   p- 

license  tax  on  salesman,  9554. 
maintaining'  office  for  as  doing  of  business  by  foredgn  corporation, 
9999.  ,  '  '         • 

IX     Priv.  Corp.— 75  "  '      '  :..-.< 


11084  INDEX. 

[References  are  to  pageB. — Vol.   1,   pp.   1-1114;  Vol.   2,   pp.    1116-2223;  Vol.   3,   pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    4673-6986;    Vol.    6.    pp.    5987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8.    pp.    8606-9898;   Vol.    9,    pp.    9899-10522.] 

Traveling  Salesmen — Continued. 

notice  to  as  imputable   to  corporation,  3467. 

powers,  3136. 

sales  by  as  constituting  doing  of  business  by  foreign  corporation, 

9973. 
service   of  process  on,  4439,   10414-10418. 
taking  orders  by  as  doing  business  by  foreign  corporation,  10002. 

Treasurer 

admissions  of  as  binding  corporation,  3351. 
apparent  authority,  3107. 
as  corporate  officer,  29S0. 

effect  of  same  person  being  treasurer  of  depositor  and  of  corpora- 
tion receiving  deposit,  3639. 
liability  in  general,  see  Liabilities  of  Officers. 

liability  for  wrongfully  distributing  funds,  6237. 

liability  for  libel  published  by  directors,  3747. 

liability  for  misappropriation  of  assets,  3754. 

liability  on  simple  contracts,  2457. 
notice  to  as  notice  to  corporation,  3436,  3455. 

constructive  notice  to  on  purchase  of  stock  by,  6491. 
of  savings  banks,  3268. 

paper  payable  to  as  payable  to  corporation,  2483. 
penalty  for  failure  to  furnish  statement,  3970. 
powers  of,  3259-3268. 

as  general  manager,  3261. 

account  stated,  3261. 

affidavits,  3267. 

bills  and  notes,  3262. 

borrowing  money,  3267. 

compromises,  3260. 

confession  of  judgment,  3261. 

contracts  in  general,  3260. 

employment  of  agents,  etc.,  3265. 

extending  time  for  payment,  3260. 

indorsements,  3262. 

mortgages,  3266. 

payment  of  debts,  3267. 

purchase  of  goods,  3260. 

purchase  of  claims  against  corporation,  3533. 

receiving  money,  3259. 

releases,  3260. 

sales,  3265. 
removal,  3007. 
service  of  process  on,  4422. 

as   managing  agent,   10390. 
signing  of  contracts,  personal  liability,  2460. 

Treasury  Stock 

definition,  5601. 

dividends  on,  6143. 

reissue  for  less  than  par,  5848,  5849,  5938,  5939. 
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Trespass 

actions  for  where  acquisition  of  land  ultra  vires,  2643. 

exemplary   damages,   5284. 

liability  of  corporation  for,  S2S6. 

liability  of  corporation  for  assaults  on  trespassers,  5219. 

liability  of  officers  for,  3802. 

liability  of  receiver  for,  8942. 

power  of  de  facto  corporation  to  sue  for,  648. 

power  of  foreign  corporation  to  sue  for,  9886  note. 

Trespass  to  Try  Title 

by  foreign  corporation,  9888. 

foreign  corporation  acting  in  representative  capacity,  9883. 

Trial 

addressing  jury,  4772. 

calendar,  4771. 

damages,  see  Damages. 

evidence,  see  Evidence. 

examination  of  officers  before  trial,  see  Examination  Before  Trial.' 

excluding  witnesses  from  court  room,  4772. 

general  rules  as  to,  4771-4783. 

instructions,  4780. 

judges,  see  Judges*. 

judgment,   see  Judgment. 

jury,  see  Jury. 

pleading,    see    Pleading. 

presumptions,  see  Presumptions. 

production  of  books  and  papers,  see  Subpoena  Duces  Tecum. 

questions  of  law  and  fact,  see  Questions  of  Law  and  Fiact. 

taking  case  from  jury,  4782. 

verdict,  4783. 

Trick 

see  also  Fraud. 

to  obtain  quorum,  3073. 

Trolleys 

see  Street  Car  Companies. 

Trover 

see  also  Conversion. 

failure  of  foreign  corporation  to  comply  with  state  laws  as  de- 
fense, 9815. 

for  refusal  to  register  transfer  of  stock,  6400. 

for  shares  of  stock,  5657  et  seq. 

against  transferee  where  stock  lost,  stolen  or  forged,  6468. 
for  sale  of  stock  by  agent  without  title,  6475. 
by  pledgor  of  stock,  6692,  6700. 

to  recover  value  of  certificates  of  stock,  5609. 

Truck  Stores 

power  to  keep,  1827. 

True  Value  Rule 

as  to  watered  stock,  5838,  5877. 
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Trust 

see  Credit.         ■  1  - 

Trust  Certificates 

as  transf  er^bjle,  626P.  , ,  „  . 

on  creating  voting  trust,  2908. 

Trust  Companies 

as  distinguished  from  barilcing  corporation,  134,7201  note. 
authority  to  consolidate,  8320. 
foreign  corporations 

power  to  act  as  receiver,  9884. 

p,ovver,}:o  act  a^  trHS|tee,  9877  et  seq. 

power  to  act  as  executor,  administrator,  etc.,  9877. 
power  to  incorporate  under  general  statute,  190  note, 
powers,  1841. 

acting   as   administrator,    1888. 

acting  as  assignee  for  benefit  of  creditors,  8629. 

acting   as   receiver,   8891. 
•  •'•■i|)tirehaBe'!of  tDo,tes,  (2032..1-      ' 

surety  or  guarantor,  1872,  1875., 
taxation  of  shares  of  stoclc,  806S. 
voting  trusts,  see  Voting  Trusts, 
what  are,  7201  note. 

Trust  Deed 

see  Mortgages. 

Trust  Fund  Doctrine      r.r 

as  ground  for  ipimunity  of  charitable  corporation  from  licLbility  for 

torts,  S3S3  note  et  seq. 
discussion  of,  863S  et  seq.,  and  see  Insolvency. 

Trust  Funds 

see  Trusts  and  Trustees. 

Trustee  Process 

see  Garnishment. 

Trusts  and  Trustees 

see  also  Massachusetts  Trusts. 

agreementf  to  pay  subscription,  to  stock  , to  trustee,  1171. 

anti-trust  statutes,  see  Monopolies. 

assignment  for  benefit  pf  creditors,  8629. 

bankruptcy  trustees,  8820. 

common-law, corporations,  see  Massachusetts  Trusts. 

conversion  of  stock  by  trustee,  5666. 

conveyance  to  trustee  to  evade;  prohibition  of  ownership  of  realty 

by  foreign  corporation,  ,9829.  ,, 

declaration  of  dividend  as  creating,  6066,  6067,  6071. 
deposits  by  foreign  corporations  as  trust  funds,  9934. 
deposits  by  trustee  as  subject  to  garnishment,  4878. 
eligibility  to  office  of  director  of  person  holding  stock  as  trustee, 

2975. 
estoppel   of  beneficiary   to   question   acts   of  trustee,  6443. 
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Trusts  and  Trustees— Continued. 

funds,  priorities,  8982. 

as  preferred  clainj  against  insolvent  bank,  8719  et  seq. 
where  mingled  with  tother  funds,  8720. 
holder  of  stock  as  trustee,  liability  to  assessment,  7533. 
in  shares  of  stock,  rights  of  life  tenant,  see  Life  Tenants, 
liabilities  of  trusteeS',sft232.   •        ■  • 

as  stockholders,  7270. 
liability  of  corporation  for  permittiifg  trarisfer  of  stock  in  violation 

of  trust,  6444. 
liability  of  officers  for  conversion  of  trust  funds,  3777,  and  see 

Liabilities  of  Officers. 
majori|yj  stockholders  as  trustees,  6782,  6794. 
mode   of   transferring  stock   in   trugt,  6307  note, 
n^jigag^;  trustee?,  se*  Mortgages. ,  „ 
riotice 'frorh  use  of  woi-d  trustee,  6448. 
officers  as  trustees,  3507-3521. 

termination  of  powers  of  officer  on  appointment  as  trustee, 
8899. 
pledgee  of  stock  as  trustee,  0648. 
power  of  beneficiary  to  act  as  trustee,  10484. 
power  of  consolidated  corporation  to  execute,  8356. 
power  of  corporation  to  act  as  trustee,  1883. 

express  authority,  1885.     ,  - '  ,.,,., 

where  prohibited  or  foreign  to  corporate  objects,  1886. 

power  to  delegate  authority,  1887. 
power  of  corporation  to  (dijspo^?,  pf  trust  property,  2l4S. 
power  of  foreign  corporation  to  act  as  trustee,  9874,. 
power  of  trustees  to  purchase  at  own  sale,  9219. 
presumptions  as  t[^,j^pw^rs.  cff  .tr.i^stpe  to  transfer  .stock,  6444. 
'         prohibitions  against  corporations  folding  lands  as  extending  to 

trusts,  2052. 
proof  on  registering  transfers  of  stock  held  in  trust,  ^4171 
quo  warranto  to  prevent  corporation  acting  as  trustee,  4976. 
receiver  as  trustee,  8920  et  seq. 
reorganization  committee  as,  8531. 
right  of  beneficiary  to  bring  stoc3cholders'  suit,' €892. 
right  to  dividends,  6155,  6158  et  seq. 
subscriptions  to  bonds  as  trust  fund,  1963. 
subscriptions   to   stock   by  trustee,   1210-1213. 
transfer?  of  stock  tiy  trustees,  6439,  6,442. 

effect,  6439:    \   "  '      '  ,' 

notice;  6440. 

transferee  as  bona  fide  piirchaser,  6443. 

estoppel    of   beneficiary,   6443. 
trust  certificates,  see  TrUsf  Certificates, 
trlist  companies,  see  Trust  .Companies, 
trust  deeds,  see  Trust  Deeds,  Mortgages, 
trust  fund  doctrine,   see   Insolvency, 
trustee  of  vbtjng  trust,  2905,  and  see  Voting  Trusts, 
trustees  for  winding  up  o'  eQfporation  after  dissolution,  9226  et 
seq.,  and  see  Dissolution. 

powers  and  rights  of,,, 9229.    .  ,  , ,     , 
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Trusts  and  Trustees— Continued. 

voting  trusts,  see  Voting  Trusts. 

who  may  subscribe  to  increase  of  stock,  S702. 

wlio  may  vote  stock  held  in  trust,  2802.  , 

Tugs 

as  engaged  in  interstate  commerce,  5461  note. 

Turnpike  Companies 

amendment  of  charter,  6814,  681S. 

by  majority  stockholders,  6810. 
as  quasi  public,  105. 
consideration  for  issue   of  stock,  5824. 

criminal  liability  for  unauthorized  collection  of  tolls,  5400. 
de  facto  corporations,  638,  639. 

dissolution,  9019,  9054  note,  9093,  9100  note,  9101,  9102,  9107.  9116 
9120. 

waiver  of  grounds  for,  9132,  9136. 

eflfect  of,  9178. 
execution  against,  4891. 
mortgage  as  including  franchises,  2253. 
powers,  1842. 

borrowing   money,    1894. 

contracts  in  general,  1849,  1850. 

executing  negotiable  paper,  1906. 

guaranty,   1877. 

mortgages,  2233,  2241. 

purchase  of  horses  and  wagons,  2029. 

purchase  of  land,  2047. 

taking  lease,  2185. 
regulation  of,  7669,  and  see  Governmental  ControL 

Two-Thirds 

of  stockholders,  what  is,  2392,  988  note. 

Typewritten 

as  copying  in  legible  hand,  987  note, 
signature  of  corporate  name,  24SS. 

u 

Ultra  Vires 

Chapter  TH  in  volume  3,  beginning  at  page  2564,  is  entitled  "Ultra 
Vires."  It  treats  of  the  effect  of  contracts  or  acts  beyond  the 
powers  of  a  corporation.  In  the  next  following  chapter  the 
eflfect  of  illegal  or  prohibited  contracts  is  considered.  In 
order  to  determine  whether  a  contract  or  act  is  within  the 
power  of  a  corporation,  turn  to  the  index  head  Powers  of 
Corporations. 

I.  In  General. 

II.  Who  May  Urge. 

III.  Contracts  Executory  on  Both  Sides. 

IV.  Contracts  Executed  on  One  -Side. 

V.    Contracts  Fully  Executed  on  Both  Sides. 


INDEX.  11089 

[Beferences  are  to  pages.— Vol.  1.  pp.  1-1114;  Vol.   2,  pp.  1115-2223;  Vol.   3,  pp. 

2224-3361;    Vol.    4,    pp.    3362-4672;    Vol.    5,    pp.    4673-6986;    Vol.    6.    pp.    5987-7327; 

Vol.    7,    pp.    7328-8604;   Vol.    8,    pp.    8606-9898;    Vol.    9,    pp.    9899-10622.] 

Ultra  Vires — Continued. 

VI.    Contracts  Partly  Executed  on  Both  Sides. 
VII.    Contracts  Apparently  Within  Power  of  Corporation. 
VIII.    Status  Quo. 

I.    In  General. 
chapter  on,  2564-2692,  vol.  3. 

action  in  another  state  to  enjoin  acts  as,  9694  note, 
as  affected  by  by-laws,  1011. 
as  affecting  mortgages,  2299. 
as  defense  to  criminal  praltecution,  5382,  5384. 
as  defense  to  loan~to  corporation,  1897,  and  see  infra, 
as  defense  to  tort  actions  against  corporation,  5197. 
as  making  corporation  a  de  facto  one,  557. 
as  releasing  stock  subscriptions,   1458. 
burden  of  proof,  1786. 
classification   of  ultra  vires   acts,  2575. 
contracts  for  undisclosed  principal,  2583. 
contracts  in  part  ultra  vires,  2582. 
defense   not  favored,  2581. 
definition,  2570. 

strict  construction,  2570. 

acts  expressly  prohibited,  2571. 

acts  contrary  to  public  policy,  2571. 

acts   beyond  powers   of  particular  officers,   2574. 

informalities,  2575. 
effect  of  consent  of  all  of  stockholders,  1774. 
effect  of  to  escape   taxation,   7929. 

estoppel  to  attack  corporate  existence  distinguished,  718. 
estoppel  to  deny  power  to  contract,  2578. 
foreign  corporations,  effect  of,  9350. 
ground  for  forfeiture  of  charter,  9101,  9124. 

lease,  9124. 
ground  for  receiver,  8881., 
ground  for  rescinding  purchase  of  stock,  6601. 
ground  for  stockholders'  suit,  6900. 
historical,  2570. 
injunction  against,  5119-5137. 

by  state,  2584-2587,  5119. 

by  third  person,  2589-2593,  5132. 
issuance  of  stock  for  property  corporation  not  capable  of  acquir- 
ing, 5816. 
issue  of  watered  or  fictitiously  paid-up  stock  as,  5894-5896,  5908. 
liability  of  officers  for,  3682-3689,  3896,  3767. 

right  of  creditor  to  sue,  3824. 
liability  of  stockholders  to  creditors,  7213. 
lien  on  stock  where  debt  ultra  vires,  5973. 
mortgage  to  secure  ultra  vires  loan,  2235. 
nature  of  corporation  as  material,  2581. 
pleading  by  foreign  corporation,  9349,  10264. 
power  of  corporate  officers  to  engage  in,  3095. 
power  to  borrow  money  for  ultra  vires  purposes,  1892. 
power  to  compel  transfer   on  books   of'  ultra  vires   purchase   of 

stock,  6270. 
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Ultra  Vires — Continued.  .  '  -■ 

preliminary  considerations,   2S67-2S70. 
ratification  of,  3384,  2579. 

contracts  of  promoters,  318. 
rights  of  minority  stockholders,  6801. 
seal  as  preventing  urging  of,  1733. 
secret  profits  pf  officers  as  affected  by,  3SS7. 
ultra  vires  acts  as  acts  of  corporation,  2S76, 
validity  of  assessment  to  carry  out  ultra  vires  contract,  7S29. 
what  contracts  or  acts  are  ulti^  vires,  see  Powers  of  Corporations 

and  also   titles   of  particnRr  corporations   such   as    Railroad 

Companies,  Water  Companies,  Turnpike  Companies,  Banks, 

Foreign  Corpora,tions,  etc. 

II.    Who  May  Urge. 
general  rules  of  estoppel  as  applicable,  2584. 
laches,  effect  of,  2584,  2588. 
state,  2584,  9830. 

remedy  in  general,  2584. 

where   act  a  /public  nuisance   or  endangers  public   interests, 
2586. 
stockholders,  2587,  6801. 
injunction,   2587. 
laches,  2588. 
estoppel,  2588. 
as  defense,  2589. 
third  persons,  2589. 

actions  by  corporation  against,  2590. 
on  promissory  note,  2590. 
ejectment,  2591. 
action  to  quiet  title,  2591. 
Pennsylvania  statute,  2591. 
competitors   in  business,   2592. 
wharfinger,  2592.     , 
newspaper  publisher,  2593. 
creditors,  2593. 

III.    Contracts  Executory  on  Both  Sides. 

general  rule,  2594. 

Kansas  rule  as  contrary,  2595. 
purchase  of  or  subscription  to  stock,  2597. 
purchase  of  property,  2596. 
sale  of  property,  2597. 
specific  performance,  2596. 
suretyship  and  guaranty,  2597. 

IV.    Contracts  Executed  on  One  Side^Only, 

application  in  particular  states 
Alabama  rule,  2604. 
Arizona  rule,  2619. 
Arkansas  rule,  2619. 
California  rule,  2619. 
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application  in  particular  states— continued. 

Colorado  rule,  2619.  :  ,  • 

Connecticut  rule,  2621. 

Florida  rule,  2621. 

Georgia  rule,  2619. 

Idaho  rule,  2619..  \ 

Illinois  rule,  2604. 

Indiana  rule,  2619. 

Iowa  rule,  2619. 

Kansas  rule,  2620. 

Kentucky  rule,  2620  . 

Louisiana  rule,  ^62J. 
'Maine  rule,  2'604. 

Maryland  rule,  260S. 

Massachusetts  rule,  2622. 

Michigan  rule,  2620. 

Minnesota  rule,  2620. 

Mississippi  rule,  2622. 

Missouri  rule,  2606. 

Nebraska  rule,  2620. 

Nevada  rule,  2620. 

New  Hampshire  rule,  2622. 

New  Jersey  rule,  2620. 

New  York  rule,  3620.     i 

North  Carolina  rule,  2620. 

North  Dakota  rule,  2621. 

Ohio  rule,  2621. 

Oklahoma  rule,  2621. 

Oregon. rule,  2621.   .     > 

Pennsylvania  rule,  2621. 

South  Carolina  rule,  2621. 

South  Dakota  rule,  2621. 

Tennessee  rule,  2604. 

Texas  rule',  2622. 

Vermont  rule,  2604. 

'Virginia  rule,  2621. 

Washington  rule,  2621. 

Wisconsin  rule,  2621.  , 

federal  rule,  2600. 

reasons  for  rule,  2602. 

criticism  of,  2614.  i        : 

application  to  purchase  of  stock  by  corporation,  2607. 

ultra  vires  lease,  action  for  rent,  2607. 

ultra  vires  purchase,  2607. 

ultra  vires  contract  for  services,  2608. 

ultra  vires  insurance,  2608. 

ultra  vires  subscriptions  by  corporation,  2608. 
general  considerations,  2S98. 
judgment  in  state  court  on  ultra  vires  contract,  effect  in  federal 

courts,  2630. 
majority  rule,  2609. et  seq. 

actions  by  corporation,  2610. 
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Ultra  Vires— Continued.  ' 

majority  rule — continued. 

actions  against  corporation,  2610. 
reasons  for  rule,  2612. 
criticism  of  federal  rule,  2614. 
necessity  for  receipt  of  benefits,  2616. 
application  to  actions  for  property  sold,  2623. 
application  to  actions  for  services  rendered,  2623. 
application  to  loans  by  corporation,  2625. 
application  to  loans  to  corporation,  262S. 
application  to  leases,  2626. 
appl^ication  to  insurance  policies,  2627. 
application  to  contracts  of  common  carriers,  2628. 
application  to  subscriptions,  2628. 
application  to  telegrams,  2629. 
application  to  partnership,  2629. 
application  to  guaranty  or  suretyship,  2629. 
duty  of  federal  courts  to  follow  state  decisions,  2599. 
rule  different  in  different  states,  2599. 

V.    Contracts  Fully  Executed  on  Both  Sides. 
devise  or  bequest,  2651. 

of  real  property,  2652. 

of  personal  property,  2654. 

grant  of  power  after  testator's  death,  2654. 
fraud,  effect  of,  2651. 
general  rules,  2631. 

as  applied  to  recovery  back  of  payments,  2632. 

as  applied  in  condemnation  proceedings,  2632. 

laches  as  further  reason  for  rule,  2632. 
guaranty  or  suretyship,  2650. 
lease,  surrender  of,  2650. 
loans  and  security,  2649. 
partnership,  2649. 
transfers  by  corporation  to  others,  2647. 

as  passing  title,  2647. 

in  pari  delicto,  2648. 

mortgages,  2648. 
transfers  of  personal  property  to  corporation,  2645. 

rescission,  2645. 

recovery  of  money  paid,  2645. 

defense  to  action  against  railroad  company,  2645. 

assignment  of  note,  2646. 

purchase  of  claims,  2646. 

purchase  of  stock  in  other  corporations,  2646. 
transfers  of  property  to  corporation  in  general,  2633. 
transfers   of  real  property  to  corporation,  2633  et   seq. 

title  as  passing,  2633,  2640. 

only  state  can  attack,  2634. 

transfers  to  national  banks,  2636. 

statute  authorizing  collateral  attack,  2637. 

where  transfer  void  as  against  public  policy,  2637. 

where  corporation  has  no  power  to  hold  any  land,  2637. 


INDEX.  11093 

[References  aie  tw  pages. — Vol.  1,  pp.  1-1114;  Vol.  ?,  pp.  1115-2223;  Vol.   3,  pp. 

8224-3361;   Vol.    4,    pp.    3362-4672;    Vol.    6,    pp.    4673-5986;    Vol.    6.    pp.    6987-7327; 

Vol.    7,    pp.    7328-S604;   Vol.    8,    pp.    8605-9898;    Vol.    9,    pp.    9899-10522.] 

Ultra  Vires — Continued. 

transfers  of  real  property  to  corporation — continued. 

statutory  prohibitions,  2638. 
remedies  of  state,  2640. 
right  of  grantor  to  attack,  2641. 
right  of  grantee  to  attack,  2641. 

right  of  third  person  to  attack  as  defense  to  action  by  cor- 
poration, 2642. 

ejectment  actions,  2642. 

trespass  actions,  2642. 

injunction  suits,  2643. 

suit  to  quiet  title,  2643. 

suit  for  specific  performance,  2643. 
right  of  receiver  to  attack,  2644. 
mortgages,  2644. 
effect  of  conveyances  of  realty  to  foreign  corporation,  9826. 

VI.    Contracts  Partly  Executed  on  Both  Sides. 

cancellation,  26S6. 

employment  of  agent  or  servant,  2660. 

general  rules,  26SS. 

leases,  2657. 

unearned  rent,  2657. 

action  for  breach  of  covenants,  26S7. 

agreement  to  renew  lease,  2659. 
partnership,  2660. 
rescission,  2656. 
specific  performance,  2660. 

VII.    Contracts  Apparently  Within  Power  of  Corporation. 

as  ultra  vires,  2663. 

statement  of  rule,  2664. 
borrowing  money,  2668. 
debt  limit,  debts  in  excess  of,  2673. 

distinction  as  basis  for  exception  to  rule  as  to  contracts  executed 
on  one  side  only,  2673. 

Wisconsin  decisions,  2674. 

Mississippi  decision,  2675. 

Illinois  rule,  2675. 

criticism  of  rule,  2678. 
effect  of  knowledge   of  other  party  to  contract  of  unauthorized 

purpos^,  2680. 
in  general,   2662. 
negotiable  instruments,  2669. 

accommodation  paper,  2670. 
purchase   of  property,   2668. 


VIII.    Status  Quo. 

accounting  in  equity,  2690. 

ultra  vires  partnership  agreements,  2691. 
ultra  vires  lease,  2691. 
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Ultra  Vires — Continued. 

action  on  implied  contract  for  mdn^y  had  and  received  or  for 
value  of  property  or  services,  2686. 

contrary   decisions,  2687,  2688.    ' 

recovery  of  value  of  goods  or  services,  2688. 

action  for  use  and  occupation,  2689. 

recovery  of  money  paid  or  lent,  2689. 
duty  to  restore  benefits  received  on  rescinding  contract  as  ultra 
vires,  2682-2685. 

return  of  price  paid,  2683. 

return  of  disbursements  by  stockholders,  2683. 
recovery  of  property  in  case  of  ultra  vires  lease  or  sale,  2692. 

Unanimous  Vote 

what  is,  3075. 

Unauthorized  Transfer  of  Stock 
see  Transfers  of  Stock. 

Uncertainty 

see  Certainty. 

Unclean  Hands 

see  Clean  Hands. 

Unconstitutionality 

see  Constitutional  Law. 

Underground  Conduits 

requiring  wires  underground,  7760. 

Underground  Railroads 

see  Subways. 

Undertakers'  Associations 

validity  of  by-laws,  996  note. 

Undertaking 
see  Bonds. 

Underwriting  Agreements 

chapter  on,  949-973,  vol.  1. 
acceptance  of  agreement,  955. 

what  constitutes,  956. 

time,  957. 

estoppel  to  deny,  957. 
application  for  shares  of  stock,  962-964. 

application  by  agent,  963,  964. 

necessity  for,  962.  ' 

as  doing  of  business  by  foreign  corporation,  1002f' 
assignment  of,  971,  1962. 

as  negotiable  instrument,  972. 

rights  of  assigftee,  972. 
breach   of  contract,  965. 

election  of  remedies,  965. 

who  nidy  or  must  sue,  965. 

breach  of  covenants,  965. 
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Underwriting  Agreements — Continued.  '  '    • 

breach  of  contract — continued., 

delivery  of  stock,  966. 

insolvency  as  defense,  966. 

measure  of  damages,  967. 

indemnity  agreement,  967. 
conditions  in,  961.  ,   , 

as  to  place  of  business  of  corporation,, 96,1, 

as  to  other  subscriptions,  961. 

parol  evidence  as  to,  962. 
consideration  for,  958. 

meaning  of  discount,  959,  ,  , 

condition  precedent  to  right  to  reeoyer,  961. 
definition,  950. 
discharge  or  release  of  underwriter,,  967,,  ,•,    , 

alteration  or  variation  of  agreement,  96S.   ' 

lapse  of  tirhe,  967. 
distinguished  from  subscription,  951. 

■    subscriber  to  bonds,,  1928. 
extent  of  obligation  to  take  stock,  964. 
form  of  agreement,  952. 
fraud  in  procuring,  969. 

remedies,  970. 
liability  of  underwriter  to  third  pei^sohs,  970. 
nature    of,    950. 
pledge  of,  971. 

power  of  corporation  to  underwrite,  955! 
relation  of  underwriter  to  corporation,  954. 
rights  of  unc^erwriters  to  interest,  971. 
specific  performance,  967. 

Undue  Influence 

gift  of  stock,  6708. 
sale  of  stock,  660O. 

Unfair  Competition 

anti-trust  statutes,  see  Monopolies, 
corporate  name  as,  1652. 

Uniform  Stock  Transfer  Act 
certificate  defined,  6289  note. 

delivery  as  necessary,  6314.  f 

delivery  by  whom,  6435. 
delivery  defined,  6312. 
delivery  without  indorsement,  6315,  6384. 
indorsement  of  certificate  of  stock,  6307  note,  6384, 
lost  certificates  of  stock,  5795,  5798,  6431. 
mode  of  transferring  stock,  6308,  6309. 
negotiability  of  stock  certificates,  6301. 
particular  provisions  set  forth,  6384^  '       i 

powers  of  trustee  or  fiduciary  to  transfer,  6445  note,  6463. 

executor  or  administrator,  6456.  6461, 
registered  holder  as  entitled  to  dividends,  6350  note, 
registered  stockholder  as  liable  for  calls,  6348  note. 
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Uniform  Stock  Transfer  Act— Continued. 

subjection  of  stock  to  claims  of  creditors,  S640. 
transfers  by  persons  under  disability,  6437. 
what  law  governs,  6289  note. 

Uniformity 

of  by-laws,  lOlS. 

of  statutes,  see  Equal  Protection  of  the  Law,  Equal  Privileges  and 

Immunities, 
rates,  see  Rates, 
taxation,  7930,  and  see  Taxation. 

Unilateral  Contracts 
sale  of  stock,  6498. 

Unincorporated  Associations 

see  also  Joint  Stock  Associations,  Clubs,  Partnership. 

bankruptcy  statutes  as  applicable  to,  8808. 

by-laws,  see  By-Laws.  , 

common-law  corporations,  10462,  and  see  Massachusetts  Trusts. 

corporate  name  as  infringement  on  name  of,  1643-164S. 

distinguished  from  corporation,  39-42,  and  see  Joint  Stock  As- 
sociations. 

expulsion  of  members,  6739  et  seq. 

incorporation  of,  chapter  on,  759-812,  vol.  1. 

power  to  incorporate  against  wishes  of  part  of  members,  760. 

notice  to  members,  761. 

acceptance  of  charter,  761. 

statutory  provisions,  762. 

name  of  corporation,  764. 

efiFect  of  creation  on  existence  of  association,  76S. 

conveyance   of  property   to   corporation,   769-774. 

title  acquired  by  corporation,  77A-776. 

incorporation  after  devise  or  bequest  to  association,  776. 

povvrer    of    corporation    to    enforce    contracts    of   association, 

786-789. 
liability  of  corporation  on  debts  of  association,,  789-803, 
priorities   of  creditors,  802. 

liabilities  of  members  on  contracts  and  for  debts,  803. 
constitution  of  as  part  of  charter,  1736. 

legal  entity,  40. 

liability  of  members  as  partners  where  no  de  jure  or  de  facto  cor- 
poration, 7546. 

management,  40. 

mandamus  to  compel  restoration  to  membership,  5056. 

particular  associations  and  societies,  see  Chamber  of  Commerce, 
Elks,  Employees'  Relief  Association,  Fraternal  Benefit 
Societies,  Grange,  Knights  Templar,  Lodge,  Masonic  Societies, 
Medical  Societies,  Missionary  Societies,  Partnership  Associa- 
tion, Selling  Co-operative  Society,  Temperance  Society,  Un- 
dertakers' Associations,  Y.  M.   C.  A.,  Y.  W.   C.  A. 

power  to  sue  and  be  sued,  39. 

prohibition  against  use  of  corporate  name,  1713. 
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Unincorporated  Associations — Continued. 

stock  exchange,  40,  and  see  Exchanges, 
use  of  word  "association"  as  indicating  corporation,  909. 
what   law   governs   whether   foreign   company   an   association   or 
corporation,  9283,  41. 

Union 

see    Consolidation,    Merger,    Transfer    of    Property,    Monopolies, 
'    Voting  Trusts,  Labor  Unions,  Federal  Government. 

Union  Depot  Companies 

right  to  become  stockholder  in,  6723  notes. 

Union  Depots 

see  Depots. 

Union  Labor 

see  Labor  Unions. 

Unissued  Stock 

see  Stock,  Subscriptions  to  Stock. 

United  States 

Constitution  of,  see  Federal  Constitution. 

courts  of,  see  Federal  Courts. 

powers,  etc.,  see  Federal  Government. 

regulations  of  corporations,  see  Governmental  Control. 

United  States  Mail 
see  Mail. 

United  States  Steel  Corporation 

as  monopoly,  5468  note. 

Universities 

see  Educational   Institutions. 

Unlawful 

combinations,  see  Monopolies,  Consolidation,  Merger. 
contracts,   see   Contracts, 
dividends,  see  Dividends, 
effect  of  ultra  vires,  see  Ultra  Vires, 
meaning  of  word,  178. 
-preferences,  see  Preferring  Creditors. 

Unlawful  Detention 

personal   liability   of   officers   for,   3802. 

Unliquidated  Claims 

as  debt,  4176,  3895. 

enforcement  against  insolvent  corporation,  8682. 
enforcement  where  property  in  hands  of  receiver,  9863. 
liability  of  ofificers  for  on   failure  to   make   annual   report,  4176, 
3895. 

Unmatured  Claims 

as  provable  in  distribution  of  assets  of  corporation,  8682,  8963. 
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Unorganized  Societies 

see  Organization,  Unincorporated  Associations. 

Unpaid  Subscriptions  ' 

sefe'Stibscriptiohs  to  Stock. 

Unreasonable  By-Laws 

.     see  By-Laws. 

Unreasonableness 

see   Reasonableness. 

Unregistered  Stock 

see  Transfers   of  Stock. 

Unsealed  Instruments 

see    Seal,    Sealed    Instruments,   Execution   of   Corporate    Instru- 
ments. 

Unsecured  Debt 

priorities,  see  Priorities, 
what  is,  8851  note. 

Until 

meaning  of  word,  9028. 

Unused  Property 

care  of  as  doing.oi  business  by  foreign  corporation,  9969. 

Upset  Price 

power  of  court  to  fix,  2370,  8922,  and  see  Foreclosure,  Judicial 
Sales.  ,  , ,  1 

Usages 

see  Customs  and  Usages. 

Use  and  Occupation 

recovery  for  where  contract  ultra  vires,  2689. 

User  -  ■.,!■':.,-,■: 

see  also  Abandonment,  Nonuser. 

essential  to  de  facto  corporation,  621. 

evidence  of,  942. 

of  corporate  name  as  condition  of  injunction,  1677. 

Usurper 

see  De  Facto  Officers. 

Usury 

as  defense  to  corporation,  4271. 

as   defense   to   foreclosure  suit,  2363. 

as  ground  for  forfeiture  of  charter,  9101. 

as  making  loan  ultra  vires,  1898. 

coiiiSti^uotion  of  charter  as  to  exemption  from,  1743,  1751. 

corporation  as  "person,"  70. 

corporation  to  evade  as  de  facto  one,  570. 

extraterritorial  effect  of  laws,  9335,  9338. 

indictment  of  bank  for,  5378. 
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Usury — Continued. 

issuance  of  bonds  below  par,  1946-19S5. 
power  of  cashier  to  promise  to  pay,  3318. 
repeal    of    charter    exempting    corporation    from    usury    statutes, 

7612. 
sale  of  receiver's  certificates  below  par'  as,  8955. 
what  law  governs,  9356,  9393. 

Utility  Commissions 

see  Public  Service  Commissions. 

Utility  Corporations 

see  Quasi-Public  Corporations. 

V 

Vacancies 

see  also  Blanks. 

filling  vacancy  in  board  of  directors,  2962. 

in  board  of  directors  as  affecting  quorum,  3071. 

in  office  of  president,  3245. 

mortgage  trustees,  2308. 

Vacating 

elections,  2735. 

for  receipt  of  illegal  votes  or  rejection  of  legal  votes,  2812. 
foreclosure    decree,    2379. 
foreclosure  sale,  2387. 
judgments,  4801-4805. 

Vacation 

negligence  of  executive  committee  in  taking,  3732. 
salary  during,  4025. 

Validating  Acts 

see  Statutes. 

Valuation 

see  Appraisement,  Rates,  Value,  Damages. 

Value 

see  also  Depreciation. 

as  basis  for  taxation  purposes,  8145. 

value  of  shares  of  stock,  8198,  8199. 

inheritance   tax,   8293. 

value  of  capital  stock,  8088. 
as  basis  of  rate  regulation,  7840,  7842-7862. 

of  service  to  patron  or  consumer  as  test  of  reasonableness  of 
rates,  7830.. 

as  "going  concern,"  7852. 

franchise  as  item  of,  7855. 
how  property  or  services  taken  for  stock  valued,  5875. 
limitations  on  value  of  real  property  corporation  may  hold,  2054. 
of  assets  for  dividend  purposes,  6101. 

of  corporate  property  as  equivalent  to  capital  stock,  5587. 
of  stock 

representations  as  to  as  fraud,  6527. 

IX     Priv.  Corp.— 76 
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Value — Continued. 

of  stock: — continued. 

how  estimated,  5674. 

as  affecting  apportionment  of  dividends  between  life  tenant 

and  remainderman,  6178. 
as  measure  of  damages  for  conversion,  S667. 
on  appraisal  at  instance  of  minority  holders,  6837. 
warranty  of,  6576. 
implied  warranty  of  on  sale  of  stock,  6582. 

Variance 

^between  pleading  and  proof,  4653-4672: 
in  actions  on  stock  subscriptions,  1487. 

Variation 

in  name,  see  Name. 

Vendor 

see  Sales,  Transfer  of  Property,  Transfer  of  Stock. 

Vendor  and  Purchaser 

see  Sales,  Purchases.  Transfers  of  Property,  Transfers  of  Stock. 

Vendor's  Lien 

priority  as  against  mortgage,  2415. 

priority  as  against  receiver's   certificates,  8959. 

Venue 

actions  against  foreign  corporations,  10248,  4358. 

resideuce  of  codefendant,  10256. 

waiver,   10256. 

vested  right;  10256. 

federal  courts,  10257. 

change  of  venue,  10257. 
actions  against  officers,  3933. 
actions  by  or  against  corporations,  4349-4400. 

in  federal  courts,  4350. 

in  state  courts  in  general,  4352. 

as  dependent  on  kind  of  corporation,  4355. 

statutes  as  mandatory  or  permissive,  4360. 

where  two  or  more  defendants,  4364, 

waiver,  4365-4367. 

presumptions,  4367, 

residence,  chief  office  or  place  of  business,  4368,  851-859.1 

place  of  injury  or  contract  or  where  cause  of  action  accrued, 
4377. 

any  county  where  agency  or  business-  conducted,  4388. 

local  actions,  4393.  * 

actions  for  violations  of  anti-trust  statutes,  5538,  5539. 

action  to  dissolve  corporation  9147.  ^p. 

in  quo  warranto  proceedings,  4996. 

application  for  receiverships,  8892. 
allegations  as  to  in  pleadings,  4562. 
change  of,  4396-44Q0,  10257. 

procedure,  4398. 
provisions  as  to  in  case  of  corporations  as  class  legislation,  7711. 
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Verdict 

see  Trial. 

Verification 

annual  reports,  4163'. 
answer  in  garnishment,  493S. 
incorporation  papers,  413. 
pleadings,  4642,  46S4! 

plea  denying  existence  of  foreign  corporation,  10199. 

in  actions  against  foreign  corporations,  10266. 

Vessels 

see  Shippiiig,  Steamboats- 
Vested  Rights 

definition,  1058  note, 
foreign  corporations,  9481,  9949. 
holders  of  receiver's  certificates,  8956. 
impairment  of  by^  by-laws,  IOCS,  1058-1064. 
venue  of  action,  10256. 

Veterinary  School 

as  engaged  in  interstate  commerce,  9576. 

Vexatious  Suits 

see  Motive,  Malicious  Prosecution,  Malice. 

Viaducts 

see.  Crossings. 

Vice  President 

admissions  of  as  binding  corporation,  33S0. 

as  agent,  3246. 

notice  to  as  notice  to  corporation,  3455. 

power  to  elect,  2961. 

powers,  3244-3249. 

acknowledgments,  2485,  2486. 

affidavits,  3248. 

assignment  for  benefit  of  creditors,  3248. 

bills  and  notes,  3247. 

borrowing  money,  3246. 

calling  meeting  of  directors,  30S7. 

contracts  in  general,  3245. 

employment  of  agents,  3247. 

payments,  3247. 
■      purchases,  3247. 

sales,  3247. 

signing  contracts,  2458. 
*'  statements,  annual,  3248. 

presumptions,   3249. 
service  of  process  on,  4422,  4423,  10393. 

necessity  that  president  cannot  be  foiind,  10394. 

Vicinity 

meaning  of,  1748  note. 
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Villages  . 

see  Municipal  Corporations. 

Vindictive  Damages 

see  Damages. 

Violation  of  Charter 

see  Charter,  Powers  of  Corporations,  Ultra  Vires,  Liabilities  of 
Officers,  Stockholders'  Suits,  Subscriptions  to  Stock,  Disso- 
lution. 

Visatorial  Power. 

of  courts  over  domestic  corporation,  see  Governmental  Control, 
of  courts  over  foreign  corporation,  9658  et  seq. 

Visitation 

see  Governmental  Control,  Stockholders'  Suits,  Internal  Man- 
agement. 

Vocations 

see  Business,  Attorneys,  Physicians  and  Surgeons,  etc. 

Void 

or  voidable,  389,  1954,  1994,  2278,  2291,  2449,  6011,  9832,  9839  note, 
3580. 

Voluntary  Appearance 

see    Appearance. 

Voluntary  Associations 

see  Associations,  Joint  Stock  Assbciations,  Unincorporated  As- 
sociations, Massachusetts  Trusts. 

Voluntary  Liquidation 
see  Dissolution. 

Voluntary  Payments 

see  Payment,  Money  Paid. 

Vote 

at  directors'  meetings,  see  Directors. 

at  stockholders'  meetings,  see  Corporate  Meetings. 

necessity  for  in  accepting  charter,  470. 

necessity  for  to  delegate  authority,  3151. 

of  certain  per  cent  of  stock  as  meaning  per  cent  of  stock  issued, 

6003  note, 
of  directors  as  contract,  3082. 
right  to  as  making  one  stockholder  rather  than  creditor,  6024. 

Voting  Trusts 

chapter  on,  2871-2912,  vol.  3,  and  see  2841-2857. 

definition,  2871. 

effect  on  right  of  stockholders,  2906. 

form,  2873. 

remedies,  2908. 

revocability,  2902. 

where  coupled  with  an  interest,  2903. 
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Voting  Trusts'— Continued. 

revocability — continued. 

where  no  consideration,  2904. 
trust  certificates,  2908. 
trustees,  2905. 
validity,  2876,  2841-28S7. 

as  affected  by  motives  and  intent,  2880. 

as  affected  by  public  policy,  2881. 

as  affected  by  statutes,  2883. 

as  affected  by  purpose,  2889. 

where  purpose  to  elect  friendly  directors,  2892. 

where  effect  is  to  injure  minority  stockholders,  289S. 

as  dependent  on  power  conferred,  2896. 

as  restraint  on  alienation,  2901. 
violation  as  authorizing  foreclosure,  2337. 

W 

Wages 

see  Servants,  Compensation. 

Wagon  Companies 

foreign  corporations,  what  constitutes  doing  business,  10019. 

Waiver 

see  also  Abandonment,  Estoppel,  Ratification. 

appearance  as,  4498. 

as  affecting  right  to  quo  warranto,  5033. 

by  creditors  of  liability  of  stockholders  for  corporate  debts,  7494. 

by  directors  of  fraud  on  stockholders,  3177. 

by  preferred  stockholder  of  preference,  6030. 

by  statute,  see  Statutes. 

by  subscriber  to  stock  of  defense  that  corporation  formed  was 

different  from  one  contemplated,  1149. 
of  by-laws,  1036,  1089. 
of  conditions  in  stock  subscriptions,  1302. 
of  conditions  to  execution  of  corporate  bonds,  1933. 
of  default  on  mortgage,  2341. 
of  defects  in  creating  corporation,  386. 
of  exemption  from  rate  regulation,  7814. 
of  exemption  from  taxation,  8271. 

of  formalities  in  registration  of  transfer  of  stock,  6328. 
of  fraud  inducing  sale  of  stock,  6560. 
of  ground  for  expelling  member,  6755. 
of  ground  for  forfeiture  of  charter,  9129  et  seq. 
of  illegality  of  service  of  process  on  foreign  corporation,  10313. 
of  informalities  in  executing  corporate  contracts,  2446,  2447. 
of  irregularities  connected  with  expulsion  of  member,  6764. 
of  irregularities  in  making  stock  call,  1536. 
of  irregularities  in  sale  of  stock  for  nonpayment  of  subscription, 

1S04. 
of  judgment  as  condition  to  creditors'  bill,  4948. 
of  lack  of  power  to  make  calls  on  stock,  1522. 
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Waiver — Continued. 

of  liability  of  officTers,  3901. 

for  failure  to  file  annual  report,  4186. 
of  Hen  on  stock,  5981,  S982. 

of  lien  where  pledgee  parts  with  possession,  6639. 
of  misnomer,  1701., 
of  notice  of  calls,  1S49. 
of  notice  of  directors'  meeting,  3063,  3064. 

irregularities  in  call,  2719. 
of  notice  of  sale  of  stock  by  pledgee,  6677. 
of  notice  of  stockholders'  meetings,  2744-2751. 
of  objections  to  appointment  of  receiver,  8895. 
of  objecfions  to  increase  of  stock,  5713. 
of  objections  to  revocation  of  dividend,  6070. 

of  objections  to  statute  as  impairing  obligation  of  contract,  7583. 
of  provisions  as  to  mode  of  becoming  member,  6730. 
of  provisions  as  to  mode  of  transferring  stock,  6317. 
of  provisions  for  surrendering  stock  to  corporation  on  transfer, 

6330. 
of  registration  of  transfer  of  stock,  6354-6356. 

refusal  to  register,  6356. 
of  right  of  pledgor  to  redeem  stock,  6696. 

of  right  of  stockholder  to  object  to  consolidation  of  company,  8329. 
of  right  to  change  of  venue,  4398. 

of  right  to  count  vote  according  to  amount  of  stock,  2818.  • 

of  right  to  damages  for  fraud  in  sale  of  stock,  6564. 
of  right  to  vote  preferred  stock,  6037. 
of  subscription  to  stock  as  condition  precedent,  1586. 
"     of  venue,  4365,  10256. 

of  want  of  consent  of  stockholders,  2935. 
who  may  waive 

president,  3239. 

secretary,  3252,  3258. 

mortgage  trustee,  waiver  of  defaults,  2313. 

service  of  process,  4491. 

War 

see  also  Army. 

corporation  as  alien  enemy  where  stockholders  are  alien  enemies, 

9289,  9290. 
corporation  created  to  run  blockade  as  de  facto  one,  569  note,  570. 
corporation  to  aid  rebellion  as  invalid,  182,  183. 
creation  of  corporations  by  southern  states  during  Civil  War,  347. 

status  of  such  corporations,  9279. 
effect  of  ownership  of  shares  of  stock  by  alien  enemies,  on  nation- 
ality of  corporation,  13. 

on  right  of  corporation  to  sue,  ^T. 
reduced  rates  for  soldiers,  7821. 
sale  of  vessel  as  prize,  62. 
transfer  of  vessel  in  time  of,  62. 

Ward 

see  Guardian. 
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Warehouse  Companies 

as  public  or  private  corporation,  107. 

as  subject  to  regulation,  7669. 

defenses    to    warehouse    receipts    issued   by   foreign    corporation, 

10094. 
liability  of  directors  for  acts  of  general  manager,  3728. 
license  fee,  7737. 
powers,  1843. 

borrowing  money,   1894. 

transfer  of  corporate  property^  2170. 
whether  engaged  in  interstate  commerce,  7683. 

Warehousemen 

see  also  Moving  Van  Companies. 

power  of  corporation  to  engage  in  business  of,  1797. 

Warehouses 

sale  of  goods  from  as  interstate  commerce,  9602. 

Warrant 

see  also  Lease  Warrant. 

of  attorney,  necessity  for  proving  in  actions  by  corporations,  4232. 

Warranties 

claim  for  breach  of  as  debt,  7212. 
in  contract  for  sale  of  stock,  6S7S. 

implied  warranties,  6S80. 

breach  of  as  failure  of  consideration,  6S02. 
of  assignor  of  receiver's  certificates,  8957. 

Washhouses 

requiring  maintenance  of  for  mines  as  class  legislation,  7708. 

Waste 

liability  of  officers  for,  see  Liabilities  of  Officers, 
liability  of  reorganization  committee  for,  8536. 

Watchman 

liability  of  corporation  for  illegal  arrest  by,  5225  note, 
service  of  process  on,  10400. 

Water  , 

see  also  Admiralty,  Canal  Companies,  Dams,  Ferries,  Ferry  Com- 
panies, Fishing,  Ice,  Ice  Companies,  Navigable  Waters,  Navi- 
gation Companies,  Ponds,  Shipping,  Steamboats,  War,  Wharf 
Companies,  Wharves. 

place  where  water  rights  and  water  power  are  taxable,  8139. 

requiring  on  passenger  cars,  7738. 

Water  Companies 

as  public  utility  corporation,  144,  107. 
as  trading  corporation,  122. 
as  "transportation"  corporations,  130. 
cashier,  powers  of,  3313. 
consideration  for  issue  of  stock,  5824. 
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Water  Companies — Continued. 

dissolution,  see  generally  Dissolution. 

grounds,  9100  note. 

nonuser  of  franchises  as  ground,  91  IS,  9118. 

waiver  of  grounds  for,  9135. 
execution  against,  4891. 
governmental  regulation  of,  7669,  7763. 

pipes,  7763. 

water  meters,  7763. 

extension  of  mains,  7763. , 

by  public  service  commission,  7673,  7674. 

requiring  furnishing  of  water  free  to  certain  institutions,  7697. 
injunction  against  municipality,  S1S1-S1S3. 
license  fee,'  7736. 

for  use  of  streets,  7730. 
mandamus  to  compel  performance  of  duties,  5063,  5080-5082. 
mortgage  as  including  franchises,  2254. 
powers,  1843. 

borrowing  money,  1894. 

executing  negotiable  paper,  1906. 

lease  of  all  of  property,  2188. 

loaning  money,  1900. 

mortgages,  2233. 

of  street  franchises,  2238. 

of  after-acquired  property,  2247. 

purchase  of  land,  2048. 

removing  water  mains  from  certain  streets,  7719. 

transfer  of  corporate  property,  2169. 
president,  power  to  institute  suit,  3195. 
receivers,  six  months'  rule,  8994. 
regulation  of  rates  of,  see  generally  Rates. 

as  within  reserved  power  to  amend  charter,  7624. 

as  impairment  of  obligation  of  contract,  7792. 
superintendent,  powers  of,  3280. 

Watered  or  Fictitiously  Paid-up  Stock 

chapter  on   (subdivision),  5837-5950,  vol.  5. 
see  also  Stock,  subd.  VII,  Payment  For. 
acquiescence  in  issue  of,  5913-5915. 
assignee  of  creditor,  rights  of,  5946. 
bonus  stock,  5845  et  seq. 

issue  of  generally,  5845-5847. 

constitutional,  statutory  and  charter  provisions  as  to,   5851- 
5875. 

liability  to  creditors  on  account  of,  5927-5933. 
burden  of  proof  as  to  overvaluation,  5889,  5891. 
calls,  liability  of  transferee  for,  6284. 
cancellation  of,  5949,  5950. 
charter  provision  as  to,  5851-5875. 
commissions,  payment  of  for  sale  of  stock,  5856. 
conflict  of  laws  as  to,  5853,  5924. 
constitutional  provisions  as  to,  S8S1-5875. 
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Watered  or  Fictitiously  Paid-up  Stock — Continued. 

creditors,  rights  of  as  to,  S919-S946. 

trust  fund  doctrine,  5924-5927. 

fraud  doctrine,  5924-5927. 

stock  issued  at  discount,  or  for  inadequate  value,  or  as  bonus, 
5927-5933. 

fictions  to  cover  underpayhient,  5933-5935. 

increased  stock,   5935-5938. 

treasury  stock,  5938,  5939. 

forfeited  stock,  5938,  5939. 

antecedent  creditors,  5939-5944. 

assenting  creditors,  5939-5944. 

effect  of  notice,  5939-5944. 

measure  and  extent  of  recovery,  5944-5946. 
definitions  and  distinctions,  5837-5839. 
directors  and  officers,  issuance  to,  5917-5919. 
dissolution  of  corporation  because  of,  5897,  5898,  5913. 
dividends  as  basis  for,  5849-5851. 

stock  dividends,  5850,  5851. 
effect  of  issuance,  5892-5917. 

ultra  vires  aspect,  5894-5896. 
,   illegal  aspect,  5896,  5897. 

as  against  state,  5897,  5898. 

as  against  corporation,  5898-5906. 
I  as  against  subscribers  or  purchasers,  5906-5911. 

as  against  dissenting  stockholders,  5911-5913. 

as  against  consenting  or  acquiescing  stockholders,  5913-5915. 

as  against  subsequent  transferees,  5915-5917. 
estoppel  of  stockholders  to  object  to,  5913-5915. 
evidence  as  to  value  of  property,  5888-5?92. 
expenses,  payment  of  incurred  in  sale  of  stock,  5851. 
fictions  to  cover  underpayment,  5933-5935. 

forfeited  stock,  issue  or  sale  at  less  than  far,  5848,  5849,  5938,  5939. 
forfeiture  of  charter  for  issuance  of,  5897,  5898. 
fraud  as  basis  for  liability  in  respect  to,  5892-5894,  5924-5927. 
good  will  as  consideration  for,  5824,  5585-5887. 
gratuitous  stock,  5845  et  seq. 

issue  of  generally,  5845-5847. 

constitutional,   statutory  and  charter-  provisions  as  to,  5851- 
5875. 
illegal  aspect  of,  5896,  5897. 
increased  stock 

issue  of  at  less  than  par,  5847,  5848. 

surplus  as  basis  for,  5847,  5848. 

debts  paid  as  basis  for,  5848. 

fictitious  increase,  5851-5875. 

liability  to  creditors  on  account  of,  5935-5938. 
injunction  to  prevent  issuance  of,  5949,  5950. 
intangible   property  as   consideration   for   stock,   5885-5887,   5818- 

5820. 
loans  as  device  to  cover  underpayment,  5934. 
mines  as  consideration  for,  5858,  5873,  5820,  5821, 
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Watered  or  Fictitiously  Paid-up  Stock — Continued. 

notes  as  consideration  for,  S8S7,  5860,  S868,  5869,  5871,  5872,  5905, 

5825-5833. 
notice,  effect  of  on  rights  of  creditors,  5939-5944. 

what  constitutes  notice,  5942,  5943. . 
qf  foreign  corporations,  5853,  5870. 
of  public  utility  corporations,  5852-5855. 
of  railroad  companies,  5852-5854. 
overvaluation  of  property,  services,  etc.,  5875-5892. 
patent  as  consideration  for,  5858,  5865,  5886,  5819,  5820. 
power  to  issue,  5839-5875. 

at  common  law,  5839-5842. 

constitutional,  charter  and  statutory  provisions,  58S1-S87S. 
presumptions  as  to  foreign  laws,  5853. 
presumptions  as  to  value  of  property,  etc.,  taken  for  stock,  5888, 

5889. 
profits  as  basis  for,  5849,  5850. 

property  as  consideration  for,  5842-S845,  5851-5892,  S802-S834. 
at  common  law,  5842-584S,  5803-5809. 
constitutional,    statutory   and   charter  regulations   governing, 

5851-5875,  5803-5813. 
valuation  of,  5875-5892. 
questions  of  law  and  fact  as  to  valuation,  5887. 
quo  warranto  as  remedy,  5897,  5898. 
reissue  of  stock  at  less  than  par,  5848,  5849,  5938,  5939. 
remedies  in  respect  to,  5947-5950. 
in  equity,  5947,  5948. 
■    at  law,  5947,  5948. 

quo  warranto,  5897,  5898. 
cancellation  of  stock,  5949,  5950. 
dissolution  of  corporation,  5897,  5898,  5913. 
injunction,  59^9,  5950. 
.rescission  of  subscriptions,  5908-5910. 
services  as  consideration  for,  5842-5845,  5851-5892,  5802-5816. 
at  common  law,  5842-5845,  5802-5816. 
constitutional,    statutory   and   charter   regulations   governing, 

5851,  5875,  S802-"5816. 
promoters'  services,  5815,  5843. 
;       valuation  of,  5875-5892. 
statute  of  limitations,  5948.  , 

statutory  provisions  as  to,  58S1-S87S. 
surplus  as  basis  for  increase  of  stock,  5847,  5848. 
transfer  of  shares- 
rights  of  transferee,^  5915-5917. 
effect  of  on  liability  to  creditors,  5946. 
treasury  stock 

issue  or  sal«  of  at  less  than  par,  5848,  5849,  5938,  5939. 
trust  fund  doctrine  applied  to,  5924-5927. 
-ultrsi  vires  aspect  of,  5894-5896. 
valuation  of  property,  labor  or  services,  5875-5892. 
good  will,  franchises,  etc.,  8885-5887, 
questions  of  law  and  fact,  5887, 
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Watered  or  Fictitiously  Paid-up  Stock — Continued. 

valuation  of  property,  labor  or  services — continued. 

proof  of,  5888-S892. 
presumptions,  S888-S892. 

Waterworks 

erection  as  interstate  commerce,  9613  note. 

We 

effect  of  use  of  instead  of  "I"  in  bills  and  notes,  2465. 

Weeds 

requiring  cutting  of  by  railroad   companies   as   class  legislatiqn, 
7705. 

Weekly  Payment  of  Wages 

requirement  as  within  police  power,  7723. 

Weighing  Scales 

see  Scales. 

Weights 

see  Scales. 

Wharf  Companies 

as  subject  to  regulation,  7669. 

Wharves 

suit  to  prevent  competition  on  ground  of  ultra  vires,  2592. 

What  Law  Governs 

abatement  of  actions,  4278. 

acquisition  of  land,  9833. 

assignments  for  benefit  of  creditors,  9728. 

bonds,  9833  note. 

calls  on  stock,  9359. 

consideration  for  which  stock  may  issue,  5809,  5853. 

contract  for  sale  of  stock,  6498. 

contracts  of  foreigh  corporations,  9354,  9398. 

conveyance  or  incumbrance  of,  lands,  9357.  — 

devises  to  corporation,  9849,  9343. 

dissolution  of,  foreign  corporation,  9720. 

doing  of  business  by  foreign  insurance  company^  10018. 

exemptions,  4846. 

foreign  corporations  in  general,  see  Foreign  Corporations. 

guaranty  of  dividends,  6088. 

holding  of  land,  9833.  .  ':  ,         :.: 

insolvency,  9339.  _    _ 

insolvency  proceedings,  9753. 
internal,  affairs  of  foreign  .corporation,  9662. 

issuance  of  s'tock  for  property,  5809.  ^    

leases,  2194,  2195.  „  .-,,,1,7    .. 

liability  of  stockholders,  9358,  ^359.    '  '     , 

for  corporate  debts,  7178. 

on  unpaid  subscriptions,  7060. 

tiO-ffr^d'toi's  on  unpaid  subscriptions;  7037. 
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What  Law  Governs^Continued. 

liability  of  stockholders — continued. 

liability  on  watered  stock,  5924. 

limitation  of  actions,  3936,  713S. 

time  to  sue  stockholders  for  corporate  debts,  74S2. 

measure  of  damages,  6564. 

monopolies,  9395. 

mortgages,  2293,  9833: 

by  foreign  corporation,  9847. 

nature  of  foreign  company  as  corporation  or  unincorporated  as- 
sociation, 9283. 

negotiability  of  bonds,  1979. 

organization  of  corporation,  validity,  9672. 

pledge  of  stock,  6631. 

powers  of  consolidated  corporation,  8351. 

powers  of  foreign  corporation,  9352. 

preferential  transfers,  9735. 

by  insolvent  corporations,  9396. 

presumptions  as  to  foreign  laws,  5853,  5870. 

remedy  to  enforce  liability  of  stockholders  outside  state  for  cor- 
porate debts,  7475. 

reorganization  agreement,  8510. 

right  of  assignee  in  bankruptcy  to  enforce  liability  of  stockhold- 
ers, 7348.      ' 

right  to  dividends,  6156. 

right  to  issue  preferred  stock,  6006  note. 

right  to  sue  after  dissolution  of  corporation,  9709. 

subscriptions  to  stock,  9357. 

transfers  of  property,  9698. 
of  land,  9833,  9357. 
of  stock,  6288. 

usury,  9338,  9356,  9393. 

validity  of  calls,  1516. 

who  are  bona  fide  holders  of  bonds,  1980. 

Wheat 

purchase   of  by  foreign  corporation   as   constituting  doing  busi- 
ness, 9984. 

Who  May  Be  Incorporated 

see  Incorporators. 

"Whoever" 

as  applicable  to  corporations,  73. 

Wife 

see  Married  Wornen. 

Wilful 

see  also  Intent,  Malice,  Motives.  ' 

meaning  of,  5565,  9091. 

Wills 

see  Estates  of  Decedents,  ExecuWs  and  Administrators. 
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Winding  Up 

see  also  Insolvency,  Receivers. 

dissolved  corporation,  9213  et  seq.,  and  see  Dissolution. 

Wireless  Telegraph  Company 

service  of  process  on  local  operator,  10399. 

Wireless  Telegraphy 

as  interstate  commerce,  9562. 

Wires 

see  also  Poles. 

conduits  for,  7760. 

governmental  regulation  of  telegraph,  telephone  and  electric  light 

wires,   77SS,   and   see   Telegraph   and   Telephone    Companies, 

Electric  Companies, 
requiring  street  car  company  to  remove,  77S3,  and  see  Street  Car 
Companies. 

to  enable  buildings  to  be  moved,  7753. 

Withdrawal  • 

before  ratification,  3403. 

from  membership  in  corporation,  6732. 

as  dissolving  corporation,  9044. 
of  assets,  see  Dividends,  Dissolution.  -' 
of  foreign  corporation  from  state,  effect  on  right  to  serve  process 

on,   10425. 
of  officer,  see  Resignation, 
of  rival  faction  at  stockholders'  meeting,  2769. 
of  stockholder  at  stockholders'  meeting,  2775. 
subscription  to  stock,  1225-1235,  1421. 

conditional  subscriptions,  1286. 

Witnesses 

see  also  Depositions,  Evidence. 

competency  where  interest  of  decedent  is  adverse,  475S. 

declarations  of  on  stand  as  admissions,  3339. 

duty  to  produce  corporate  books,  4074. 

examination  before  trial,  4764. 

examination  by  receiver,  8934. 

excluding  from  court  room,  4772. 

exemption  from  service  of  process,  10419. 

general  rules,  4754. 

notice  to  produce  papers,  4763. 

subpoenas,  4762. 

subpoena  duces  tecum,  4762. 
subscribing,  see  Subscribing  Witnesses. 

Women 

see  also  Married  Women, 
regulating  hours  of  labor,  7723. 

Words  and  Phrases 
see  also  Definitions, 
absent,  862,  863. 
absent  from  the  state,  10272. 
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Words  and  Phrases — Continued. 

accrued,    4384. 
accrues,  4381. 
accruing,  7289. 
accumulated  profits,  6090. 
accumulated  surplus,  6090. 
acknowledged,  2490. 
acquire,  2071. 
action,  9816. 

action  in  this  state,  10108  note, 
actions,  7447  note, 
actual  cost,  289  note, 
additions  or  betterments,  2250. 
adopted,  1070. 
advertising  matter,  1692. 
after,  3891. 

agency  or  place  of  business,  4388. 
agent,  4389,  10345,  10348,  10349. 
•      aggregate  corporations,  79,  80,  154. 
all,  7286,  932  note, 
all  damages,  3895,  4176. 
all  debts,  3895. 
all  dividends,  6060. 

all  lawful  processes  in  any  action  or  proceeding,  10216  note, 
all  other  property,  3254. 
along,  1736,  1749  note, 
alteration,  969,  7565. 
among  the  several  states,  9511. 
an,  4389  note, 
and,  202,  7196  note, 
and  other  innocent  sports,  198. 

annulling  the  existence  of  a  foreign  corporation,  10130. 
any  agent,  10345,  10346  note,  '10348. 
any  corporation,  7200,  9862,  9070. 
any  creditor,  9172. 
any  franchise,  2179. 
any  lawful  purpbse,  176,  246. 
any  local  agent,  10399. 
any  number  of  persons,  159. 
any  officer,  10348. 
any  other  person,  3887  note. 
any  person,  70,  72,  9291. 
any  sale,  2000.    ' 
appertaining,  2250. 
appliances,  2250. 
appointment,  1112  note, 
appurtenant,  2262. 

arises,  4381.  i 

art,  138,  241. 

articles  of  association,  393. 
as,  2479. 
assenting,  3874. 
assets,  809. 
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Words  and  Phrases — Continued. 

• 

•  assigns,  2191,  8592,  10093. 
association,  909. 
at,  22S0. 

at  present  organized,  439  note, 
banking,  134. 

become  a  corporation,  378. 
before,  2934. 
begin,  10113  note, 
being  out  of  the  state,  10274. 
beneficial,  135. 
benefits,  10043. 

benevolent,  139,  23S,  236  note,  2029. 
beyond  the  limits,  10268. 
bonded  indebtedness,  1865,  1918,  1933. 
British  subject,  IT. 
building  and  loan  associations,' 136. 
business,  131,  241,  259  note,  2162. 
business  in  the  state,  9540  note. 
business  indebtedness,  8382. 
by,  1285,  2466. 
capital,  5588. 
capital  stock,  2100. 
carry  on  business,  9962  notes. 
cash,  5810. 

cease  to  exist,  9041  note, 
charitable  corporations,  86,  87,  139,  235-241. 
charter,  495  notes,  1008. 
Christian  name,  4223. 
citizen,  68,  74,  816  et  seq.,  843. 
citizenship,  815,  823,  824  et  seq. 
civil  corporations,  86. 
colonization,  234. 
color  of  law,  561. 
combination,  8312. 
comity,  9370. 
commence  business,  378. 
commerce,  122,  230,  5459. 
commercial  business,  229  note, 
commercial  corporations,  124,  229. 
coinmercial  paper,  2031. 
company,  909,  703. 
competing,  2194. 
concerned,  8750. 
condemn  or  appropriate,  9870. 
connected  with  or  appertaining  to,  2262. 
consent,  3880. 
conspiracy,  5476. 
construction  of  in  charter,  1748. 
continuously,  6055  note, 
contracted,  3893,  3894,  3897. 
conveyance,  3164,  1017  note, 
conveyed,  8261. 
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Words  and  Phrases — Continued. 

copied,  987  note.  • 

corporate,  463. 

corporate  franchises,  2106  et  seq.,  2250. 

corporate  powers  and  privileges,  462,  2119. 

corporation,  56,  110  note,  449  note,  10330. 

corporation  affected  with  a  public  interest,  101  note. 

corporators,  148,  7256. 

course  of  employment,  5209. 

courts  of  this  state,  10110  note. 

create,  460,  456  note. 

created,  1932,  7442. 

creation,  3876. 

creditor,  8683,  9228. 

current  expenses,  10497  note. 

de  facto  corporations,  530  et  seq. 

dealing,  222  note. 

deahng  in  exchange,  9913  note. 

debt,  3892,  3895,  3896,  3897,  4176,  5968. 

debt  contracted,  3897,  7210. 

debts,  3897,  7210-7213,  4287,  10318. 

default,  7249  note. 

defendants,  4784. 

delectus  personae,  19,  24,  27,  33. 

deliver,  1967. 

demand,  7210. 

depart  from  the  state,  821  note. 

depositors,  7219. 

discontinue,  3008,  1107  note. 

discount,  960. 

discounting,  2036. 

dispose  of,  2192. 

dissolution,  7249. 

diversity  of  citizenship,  826. 

dividends,  6023,  6204  and  notes,  6205. 

dividends  declared,  6059  note. 

do,  9954  note. 

doing  any  business,  9537,  9956  note,  9959,  9967. 

doing  business,  9952,  9954,  9956,  9958,  9959,  9963  note,  9967  et  seq., 
10001  note,  10003,  10009  note,  10014,  4389  note,  8294,  9199, 
9537,  9593,  9841,  10299,  10303  note,  10304  note,  10308  et  seq. 

domicile,  815,  820  notes,  843. 

drummer,  10417. 

dues,  7211,  7212. 

duly,  4S49. 

duly  certified  and  authenticated,  9924  note. 

duplicate,  436. 

during,  3890. 

each,  7243. 

earnings,  6205. 

ecclesiastical  corporations,  84. 

educational  purposes,  243,  438  note. 

elected,  1113  note. 


INDEX.  11115 

IBeferences  are  to  pages. — Vol.   1,   pp.   1-1114;  Vol.   2,   pp.   1116-2223;  Vol.   3,   pp. 

2224-3361;    Vol.     4,    pp.    3362t4672;    Vol:    5,    pp.     4613.e986;    VAl.    6.    pp.     6987-7327; 

Vol.   7,   pp.    7328-8604;   Vol.    8|    pp.    8606-9898;   Vol.    9.   pp.    9899-10522.] 

Words  and  Phrases — Continued. 

employ,  1900. 

employee,  2997,  7218,  10346  note. 

encouragement  and  protection  of  trade  and  commerce,  231. 
enterprise,  259  note, 
erection,  246. 
especial  privileges,  7567. 

essential  to  the  transaction  of  its  ordinary  affairs,  1083. 
estoppel  evidence,  696. 
etc.,  196,  197  note,  1145. 
exclusively  for  manufacturing  purposes,  227. 
executive  officer,  2951. 

existence  of  a  private  corporation  shall  begin,  379. 
existing  corporation,  887. 
existing  law,  994. 
extend,  884. 
failure,  7252. 

failure  to  comply  substantially,  399  note, 
fair  value,  5882  note, 
farm  out,  2192. 
fictitious  indebtedness,  1949. 
fictitiously  paid-up  stock,  5838. 
field  manager,  2951. 
filing,  435. 

fly  power,  6308  note, 
for,  2459,  2478. 

for  any  lawful  purpose,  ,178  note, 
for  temporary  purposes,  1896. 

for  the  use  and  lawful  purposes,  5817  note,  5818  note. 
forfeited,  10134. 
forthwith,  2339. 

found,  854,  855,  4371,  5538,  10212. 
franchise,  2254. 
full  powers,  1066  note, 
future  delivery,  6513  note, 
general  contractors,  1749  note, 
going  concern,  8617. 
good-faith  rule,  5877. 
goods,  6503. 
granting,  463. 
guarantee,  950. 
guaranty  insurance,  261. 
habitancy^  815. 
hereafter,  896. 
hereafter  issued,  1053  note, 
hold,  2050. 
holder,  6644  note. 
I,  2460,  2465. 
ice,  224  note, 
immediately,  9059  note, 
improve,  2152. 
improvement,  246.    ' 
in  any  court  of  this  state,  10108. 
IX    Priv.  Corp.— 77 
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Words  and  Phrases — Continued. 

in  contemplation  of  insolvency,  8732. 

in  due  course  of  business,  8698. 

in  pari  aelicfo,  2648,' 2708,  2710,  8414. 

inc.,  1690,  6579. 

income,  6204,  6205. 

inconsistent  with  the  constitution  and  laws,  176. 

incorpofitt,  475,  9307.  ' 

incorporated,  1689,  6579. 

incorporation,  475. 

incorporators,  148; 

increase  of  indebtedness,  1933. 

incurred,  7289.       -  ^ 

indebtedness,  3874. 

individually,  7243. 

industrial  pursuits,  131,  233. 

inhabitant,  68,  73,  840,  845  note,  847,  851  note, 

injurious  to  the  publid  interests,  9073. 

insurable  interest,  65. 

interest,  6205.  .. 

internal  improvement,  246,  142.         ' 

invest,  2087,  1201. 

issue,  1944,  1963,  1964,  1990,  5740,  5855,  5871. 

jointly  and  severally,  7244. 

knowing  it  to  be  false,  3884. 

knowingly,  6232  note. 

knowingly  consenting,  3876.       '     .'  '' 

known  place  of  business,  9930.  n~'.:'i  ■>■. 

labor  Aoiil\"?>^h'^lm:''  '--"       •''•'' •     ''  ■**'  ^f: 

laborer,  7215,  and  see  Servants.  '' 

law  or  contract,  1032,  3052.  ,^ 

lawful  business,  254  note.  ' 

lawful  purposes,  1942,  249  note,  251  note,  5817  note,  5818  note, 
laws  of  the  Catholic  church,, 989  note, 
laws  of  the  United  States  and  of  the  state,  992  note, 
lay  corporations,  85. 
lending  money,  9913  note, 
liquidation,  9016. 
literary,  137,  239. 
living  person,  73. 

local  agent,  10399-10401.  ' 

location,  849  note.  •'  ■  ' 

loss,  3882. 
made,  4382. 

maintain,  10161,  10163,  10117,  10112  note,  10113  note. 
maintain  any  ax;tion,  10116  and  note, 
majority  vote,  1112. 
makes,  4153. 
malum  in  se,  178. 
malum  prohibitum,  178. 
man,  9485  note. 

managing  agent,  10379,  10380  note.,  10381  note,  10382,  10383  note, 
10384  note,  10385  note,  10386,  10388-10390. 
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Words  and  Phrases — Continued.  / -.. 

manner  of  carrying  gn  t,|ie  business,  .405^  i . 
manufacturer,  2l8. 
manufacturing,  128,  226  note. 

manufacturing  corporations,  125-129,  217,  218,  226. 
materials,  7219,  8983  notes, 
matter  of  detail,  8533  note.       ,.  , 

maxims,  see   Maxims. 

■  may,  984  note,  2442,  4355,  4360^7544  note,  10359  note, 
may  be  maintained,  10224  note, 
mechanical  business,  228,  72Q7  note, 
membership  corporation,  42ff.  '     •" 
mercantile  business,  229. 
mercantile  corporations,  124. 
mercantile  partnership,  125,  230  note, 
mercantile  pursuit,  125  note,,229.  '■  ,     ,„i    ,  .. 
merchandise,  231  notes,  6503.'  '  > •  ■-•■' 

merchant,  73. 

misappropriated,   3870.      j,^,    jv- 
money,  5810,  5871,  5886.    '  "  ■  '    ' 
money  actually  received,  5851-5874. 
money  paid,  5835,  5861,  5863,  5870  note,  5871,  5872... 
moneyed  capital,  8060. 
.moneyed  corporations,  133. 
mortgage  action,  8992  note, 
n^me,  1637  note, 
necessary  or  convenient,  2256. 
net  annual  e?irnings,  2004.  .-', 

net  earnings,  1923. 
nonassessable,.  7545^  note. 

nonresident,  859,  863.  4328,  4391,  10275,  and  see  K"onresident. 
not  injurious  to  the  community,  216  note, 
objects  for  which  the  company  is  formed,  210.  .., 
obligations,  1990,  3892. 
occupier,  73. 
office,  3053,  4991. 

officer,  2947,  2950-2952.  ..,,  ; ,^ 

officer  or  agent,  9983  note. 

on  margin,  6513  note.  , 

operating  Company,  8320  note..,,  ;■    , 

or,  201-205.  " 

or  for  any  other  lawful  business  or  purpose,  193. 

ordinary  business,  3315. 

organization,  475. 

organize,  475. 

organized,  438,  476,  479. 

other  agent,  10350,  10351  note. 

other  lawful  business,  193. 

other  process,  5819  note,  8983  note. 

out  of  the  state,  859-861,  10267. 

outstanding,  9187. 

owner,  8946  note. 

par  value,  1940.  j 
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Words  and  Phrases — Continued. 

pari  delicto,  2708,  2710,  2648,  8414,  6043,  6S10  note. 

partnership  association,  39. 

payable  in  money,  5810. 

pecuniary  profit,   132,  242. 

per,  2466. 

perpetual  succession,  9028,  12,  1748  note. 

person,  see  Person. 

personal  goods,  123  note,  232  note.  , 

personal  property,  5829  note. 

personal  representative,  8920  note. 

personal  security,  1811. 

place,  950. 

places,  406.   ' 

plant,  2251. 

preference  shareholder,  6028  note. 

primary  franchise,  17. 

principal,  858. 

principal  place  of  business,  871,  8S8. 

prior  Ken,  8511  note. 

private  person,  73. 

privileges,  8263  note,  8359. 

pro,  2466. 

probable  groundj  5011. 

process,  10374  note. 

profits  of  a  business,  6101. 

promoters,  292. 

property,  1942,  2200,  2238,  2251,  2255,  8244  note,  8375  note,  8815, 

5829  note,  5869,  5871. 
property  actually  received,  5851-5874,  5882  note, 
property  within  the  state,  10318. 
public  benefit,  2537. 
public  improvement,  142,  247. 
public  interest,  2539. 
public  service  corporation,  248. 
public  stocks,   2078. 
public  stocks  or  other  securities,  1811. 
public  use,  2536,  143. 
public  utility,  142,  143,  246. 
published  by.  authority,  923  note, 
purchase,  2072,  8318. 
pure  charity,  8234  note: 
purely  public,  97. 
purely  public  charity,  8234. 
purpose,  1938,  200  note, 
purposes,  200  note, 
pursuit,  241. 
quasi  public,  101  note, 
quasi-public  corporation,  l6l. 
railroads,  131. 
ratably,  9259. 

real  estate,  244  note,  2263. 
real  estate  or  leases -thereof,  5811. 
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Words  and  Phrases — Continued. 

real  value,  S4S2. 

reasonably  necessary,  5852  note. 

recording,  435. 

regular  and  established  place  of  business,  840. 

regulate,  1081,  9512. 

regulation,  7678. 

religious  corporation,  141. 

renewal,  1918. 

reside,  875. 

resided,  875. 

residence,  815,  856  notes,  870,  4390. 

residence  out  of  the  state,  10272,  10274. 

resident,  68,  73. 

resident  owner,  847. 

responsible  and  respectable  person,  73. 

restraint  of  trade,  5470. 

retaliatory  statutes,  9491. 

roadway,  8144. 

sale,  8331. 

school,  8251  note. 

science,  138,  241. 

scientific,  138,  241. 

scope  of  authority,  5209. 

scrip  of  any  description,  6205. 

secondary  franchises,  17. 

secured,  1958. 

securities,  2078,  2237,  8512. 

servant,  7215. 

servants,  3008. 

services,  5867. 

severally,  1180  note. 

severally  and  individually,  7243. 

shall,  383,  516. 

sign  and  execute,  2439,  3088. 

situated,  858  note,  4373. 

special  deposits,  1818. 

stock,  296  note. 

stock  jobbing,  262,  2035. 

stockholders,  7527  note,  6727. 

street  railway,  192. 

subscribe,   1174. 

subscribed,  2490. 

subscribed  capital  stock,  3873. 

Successors,  2191,  8301  note,  8467,  8592. 

successors  in  interest,  1542. 

successors  or  assigns,  2166. 

suit,  9211,  417. 

surplus  profits,  2098. 

thereupon,  423. 

threerfourths  of  stock,  6003  note. 

together,  82  note. 

trade,  12i;  122,  230,  5462. 
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trader,  121  note,  229  note,  230  note, 
tracing,  121,  229  note, 
tramp  corporations,  9418. 

transact  business,,  4^90  note,  9890,..  9pS3,  9954  note. 
transact  business  in"  this  state,  10019  note, 
transacting  business,  10021  note, 
transacting  or  doing  business,  9964  note, 
transaction  of  business,  9994. 
transfer,  8742. 
transportation,  130. 

traveling  salesmen,   10417.  .  ■,:'^- 

true  value  rule,  S838,  5877.  ,  ;,  ■ 

trust  fund  doctrine,  5925',  5926,  to5  et  seq. 
two  or  more  persons,  155  note, 
two-thirds,  1067  note.       .       ,,, 

twro-thirds  of  the  stockholders,  988  note,  1068  note,  6831. 
undertaker,  951  note, 
underwrite,  950. 
underwriters,  951,  952. 
unincorporated  company,  10472. 
unlawful,  178. 
unsecured  debt,  8851  note. 
until,  9028. 
,  user,  623,  942  note, 
variation,  969. 
vicinity,   1748  note,  1784. 
void,  389;  564,  1954,  1994,  2278,  2291,  2448, 
water  craft,  257  note, 
watered  stock,  5838. 
We,  246S. 

whenever,  374.  i 

whoever,  73.  •■• 

wilful,  5565,  9091. 
work  done,  5814  note,  5815  note, 
work  of  internal  improvement,  142,  247. . 
work  of  public  utility,  142,  247.  .;  , 

written  assent,  2933. 
written-  power,  6309  note, 
year,  1022  note. 

Work  and  Labor 

see  Compensation,  Servants,  Services. 

Work  Done 

meaning  of  phrase,  5814'  note,  5815  nofe.      . 

Woi-king  Girls'  Home 

as  charity,  5359  note, 
liability  for  torts,  5363. 

Workingtnan 

who  is  within  priority  statutes.  8984,  and  see riSeryantS. 
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Workmen's  Compensation  Act 

power  of  receiver  to  reject,  8925. 

Writ  of  Error 

see  also  Appeals.  ' 
•    after  dissolution  of  corf^fa^ipn,.  9208, 
power  of  president  as  to,  3239. 
who  may  sue  out 

receiver,  9255. 

dissolved  corporation,  9202. 

stockholder,  4235  note,  4810. 

Writing  ,-;,-.-..'"-,'•■ 

see  also  Statute  of  Frauds. 

as  libel,  see  Libel  and  Slander. 

necessity  for 

acceptance  61  charter,  470.' 

call  for  meeting  of  stockholders,  2717.', 

contract  for  sale  of  stock,  6502.  . 

corporate  contracts,  2436. 

demand  for  registration  of  transfer  Of  stock,'  6357. 

notice  of  directors'  meetings,  3066. 

notice  of  meeting  of  stockholders,  2737. 

proxies,  2832. 

request  to  transfer  stock  on  books,  6324. 

resignation  from  office,  3003. 

subscription  to  capital  stock,  1181. 

to  confer  authority  on  corporate  officers  or  agents,  3090. 

Writs 

see  Certiorari,  Prohibition,  Writ  of;  Mandamus;  Writ  of  Error; 
Sequestration, 

Written  Assent 

resolution  as,  2933. 

Written  Instruments 

see  also  Conveyances,  Deeds,  Mortgages,  Leases,  Bills  and  Notes, 

Bonds,  Execution  of  Corporate  Instruments, 
alteration,  see  Al^teration,  etc. 
cancellation,  see  Cancellation, 
lost,  see  Lost  Instruments, 
pleading,  4580. 

reformation,  see  Reformation  of  Instruments, 
•seal,  see  Seal. 

Wrong  Name 

see  Name  of  Corporation. 

Wrongdoers 

see  Torts. 


Wrongful  Attachment 

liability  of  corporation,  4935. 

Wrongful  Death 

see  Death  by  Wrongful  Act. 
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Wrongs 

see  Criminal  Law,  Torts. 


Yards 

see  Stockyard  Companies,  Stockyards. 

Yearly 

meetings,  see  Corporate  Meetings, 
reports,  see  Reports. 

Y.  M.  C.  A. 

exemption  from  taxation,  8238,  8249  note,  8250  note, 
liability  for  torts,  5366. 
nature  of  corporation,  2055. 

as  charitable  corporation,  88,  139. 
power  of  railroad  company  to  maintain,  1835. 
protection  of  corporate  name,  1652  note. 

Y.  W,  C.  A. 

power  to  consolidate,  8323. 
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